
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

UNITED STATES OF AMERICA	 )
by RAMSEY CLARK,	 )
Attorney General,	 )

Plaintiff,

v.

INTERNATIONAL BROTHERHOOD OF	 )
ELECTRICAL WORKERS, LOCAL NO. 38; )
ELECTRICAL JOINT APPRENTICESHIP	 )
AND TRAINING COMMITTEE,	 )

Defendants.

CIVIL ACTION
NO. C 67-575

MEMORANDUM OF THE UNITES STATES 
IN OPPOSITION TO DEFENDANTS' 
MOTION TO PROHIBIT INTERVIEWS 

OF MEMBERS OF LOCAL 38 

In a letter dated October 12, 1967, counsel for

the defendants requested that the Department of Justice

not interview without his consent and without his pre-

ftAdum.4

sence any mWmas■is of the following poweiss:

(1) Local 38 members or apprentices

(2) Local 38present or former employeese
It	 %

.1
(3) Present or former Apprenticeship Committee

members or ad hoc interviewers of appren-
-N__ \R---

ticeship applicants or present or former

employeesr'

(4) Contractors and members of NECA, Cleveland

Chapter, who are under collective bargain-

ing agreements with defendant Local 38.



J10.44,
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pt1;ex iJfirs 'ons lLsted
itAktv, Upo t,JA0-3

4vie persons/XXXXX members of defend-
Vot tAuti,a411.4.ttX	 pktoitj

our pre-trial preparation nemplealp.
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The United States responded to that request by

a letter dated October 17, 1967. In ik we agreed -do fr

nvtilmigtmi/K-411W14====aulamprieTimmto interviewer Clof current

vaLmAt	 AbLu-coinr ‘.mey,

Apprenticeship Committee 111101Misiiiiiigla1441;=2111.611.1=1111111.■
Ctibt liA4t 049.411:04 14.43 Z4441'

. But we Guie-i+rreti–L, fin. VII

tirt.pt
th e.vv‘ 4.44eiv utiwaAskti	 )11.4).,

fn s e e

GOU 11S el=preaent=atatet4e.iarit-e-r-v-i4aws ( Copies of both the

October 12, 1967, and October 17, 1967, letters calmmJIA4ALU4".

supplied to the Court.)
040,4, .04

Defendants have now moved the Court to order
rIA* who are

ant LocalLocal 38 and

inlmiiibaupgriuma s be confined to taking their deposition;)

right to interview, without notice to defens	 immeworit t4,01r

a. (WA. 44t.	 1.4,41.A.1:3Y
4.1former employees of dodowdents, "'contractors and P44 _...1

..k	 A

members of NECA under collective bargaining agreements

with doimilowdaint Local 38, 4ead hoc interviewers of

apprenticeship applicants or p	 employees
weuditittiA titt. 4 ( 8iA'Ai 	 (4eADIA,11 j i4 /,

of the Apprenticeship Committee Nor 405-d there Ism any
0.4.4N

basis whiligisOWI . for such a oftlimr. Thus the only

Wet 04-	 • --'-%=www15,11, In their t)tion, defendants do not conte	 jrza4.

class of potential interviewees about which the parties
pliok i‘gAatooAsi.,

aye not been able to agree is members of Local 38.
ta t 044,42, W448,4	 co Iti etmv,

244444.10ppomaimies • s' based n two grounds: first, timmit,

officers or managing agents of Local 38 and the Joint

pr4.1kam.Z iA:41 OA"
I tioAlmilmot inter

salmormt these
4

are#prospective witnesses of

ati-a4tA,	 4,104443,1 ' toted 3 Si
ene tirdattad
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ata4,
144,gow.e,w6 KA40AA-44A w.-Lkit&thci
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defendants; and seco d, that
14 tts*AAL AA 0,1046	 4,2, auAk t-atfhi

idetivae€10.1a, on. Both

grounds are without merit.
tI N04,04,t W.A444,10

Defendants do not cite,
CA444. kw144".#

nor ims.-eirlierivrattafxf aware

of any authority or reason for a general prohibition

	

4f,'413	
wx4441,

confidential interviews ( of persons wiite might be Caltd

	

cili+AAJAA _) -Mtk,1 44, iltaki	 1144

persons referred to by defendantsis "prospective
%N1/4

witnesses." (t7-117=taffieM , Canon 39 of the American.
ijai‘M-th`

Bar Association Canons of Professional Ethics specifi-
c' 6"

callY s'15"1"19.411	 40;61t/A1

A lawyer may properly interview any witness
or prospective witness for the opposing side
in any civil suit or criminal action withput
the consent of opposing counsel or party. c_r,-Pv41e

eve	 ley 641
az.z�old.. 433244,..02,11444aatioza....ca-letriat sirt-ter-i.nthwe
t+re-w-i-L-Tres-s---t-tr-strppr-efs-s-e-F-elevierte 	 the

greL"nruta""Trff
ancl....u.atzaarae.led-oalduct when appea

V.44U. ott4eVer	 dikol (fri	 41.14"'‘ SIAAAA4 aitt44 C444i 471112,‘16444°

the-Arri-a-l-orm.on.L.tala...witaaaass-t4u3.

	

utwoit	 hiut.A%	 ti,t4AAAA	 ci,Aigi 	 p 16.64-ptett4A
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e purpose of this Canon is clearly to identify non-party witnesses

as available for int-e-rvie)ki.ng by either side, regardless-ofa witn.ess'

association with a party. The Canonecilically dismisses as an
_

objection to interviewing the fact that a witness may be an 	 or

,p-ri5spective witness for the opposing side.
ftstai\e‘.04

Confidential interviews are a tradition 1
(A, 1,/4 umi4cci;tpm pltkotakitx p	 A A-utk\1

invcstigatio5 Such interviews

esse tia means
4.440	 144.44.1,

...614fflistittit frequently produce information and evidence not possible in

LA442,the context of a formal deposition ti.a
p	 --

P.4

UNION MEMBERS INDIVIDUAL Y ARE NOT
PARTIES AND M/1\72-13E	 RVIEWED 'KBY
PLAINTIFF WITE-ICeT NOTICt"'PO DEFENSE

PivAaE e	 • t°

wa.d.ants- oppose the interviews union member' -Err plaintiff on

the additiottal ground that all or some of such members may be "agents"N

of the union, a-

Defendants cite no statute, rule of court, or cage holding "agent?;

immune from contact by opposing parties. Presumably defendants

urge this Court to invoke professional prohibitions as defined in Canon

9 of the American Bar Association CanorOof Professional Ethics ) which

states:

r A lawyer should not in any way communicate
upon the subject of controversy with a party
represented by counsel; much less should he
undertake to negotiate or compromise the matter

_..f with him, but should deal only with his counsel.
14-41,-Utcajaaimmigotatiadaft-the-1-awadakAirparst-pa-vbi-ort.ilar-ly--to-
ay.44.42.-4a4,et.y414i4ag...tiaiat-na.ay 4e-Ttel-terrirries-ke-afi-a-party

4-4rftwil.add,enot
Ittritcrtatte'tOn-&41-g"e'SriirlTi-ffirn.w.

Canon 9 defines an exception to the general rule of Canon 39 that

any witness is available for contact by either party. The question

herepresented is whether rank and file members of Local 38 are "parties, "

.	 .
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represented by counsel for defendants, and therefore not within the

general availability prescribed by Canon 39.

The breadth of construction appropriate to Canon 9 should be

its purposes. First, trict avoidance of contact with a

party represented by counsel precludes a tactic of divide-and-conquer.

the Canon protects the litigativefpocess by controlling the points of

access between the adversaries so that each side speaks with a unified

voice Second, the Canon guarantees the adversary's client the full

ptotection of professional representation. The foolish or headstrong

client will not--even voluntarily--be permitted to make compromising

or embarrassing statements to an attorney trained and engaged to

oppose him.

Neither of these purposes of the Can/on would be served by including each

rank and file member of Local 38 as a "party represented by counsel. "

In nip sense are rank and file members "clients" of the union counsel.

As individuals they have no control over his selection or retention;

they have no control over the conduct of the lawsuit. In the only case

located by plaintiff which specifically considers the relatinnship betwenen

a union attorney and rank and file member,the court held that the

members were not clients of the attorney so as to preclude him from

representing officers of the union in an action by some members agd nst
X7 0

	 r, agoal- i ie office - In Almon' v. American Carloading 

Corp., 312 111. App. 225, 38 N. E. 2d 362 (1941), reversed on other

grounds, 380 Ill. 524, 44 N. E. 2d 592 (1942), the court stated:

• • • [The union attorney] has never sustained
the relationship of attorney for these individual
plaintiffs [members of the union]. They have
not placed confidence in him in that relationship.
On the contrary, plaintiffs have voluntarily assented
to create new legal entities which, from the stand-
point of the law, are distinct from these plaintiffs



themselves as any person other than themselves
could be. The relationship of attorney and
client does not now and never has existed
between [the union attorney] and any one of
these plaintiffs. The fact that indirectly by
contribution plaintiffs have assisted in providing
the funds by which the union and the Joint
Council retain [the union attorney] does not
create the relationship of attorney and client
nor the obligations arising out of that relation-
ship in so far as these plaintiffs are concerned.

It is particularly significant that in Title VII cases such as the

present one some of the union members may themselves have been subjects

of the discriminatory conduct alleged in the complaint. Discrimination

by a union against some of its members is specifically prohibited by

the Act. 42 U.S. C. A. § 2000e-2(c)(2). In these instances the A orney
14.•	 °VIA& tb4thi, V‘j1;	 4410 (kV'

General represent
A

and thg,„„.:i:4-k-t0.ic.

the interest of members as well as non-members,

The statute specifically contemplates cooperation by memb,,,p,r_a_in„

discrimination suits against their unions Section 2000e-3(a) provides:

It shall be an unlawful employment practice
. . . for a labor organization to discriminate
against any member thereof or applicant for
membership, becaus e he has opposed any practice
made an unlawful employment practice by this
subchapter, or because he has made a charge,
testified, assisted, or participated in any manner 
in an investigation, proceeding, or he ring
under this subchapter (Emphasis ao rf. ;v d.)

Indeed, it may be essential to la obtain the cooperation of some members

h e Act.	 \	
- ....,merrwaRVIMmerr,r51.,f0VANtores.,

Moreover, the divide-and-conquer tactic precluded by Canon 9 is

not relevant to uninn members because individually they cannot speak

for the union in this lawsuit. For purposes of Canon 9 union members

are like employees of a corporate litigant. In formal Opinion 117

ti to
to effectively enforce



LEBA Opinions on Professional Ethics, page 371 (1967 tc7 , the ABA

Committee on Professional Ethics concluded that a plaintiff may properly

C interview employees of a corporate defendant who were witnesses to

the incident upon which the suit was based. A similar conclusion has

\‘.	

been reached by the Committee on Professional Ethics of the Association

of the Bar of theCity of New York. See Opinions No. 331 (February 28,

1	 1935) and No. 613 (April 15, 1942). Clearl y, if corporate employees

may properly be interviewed, the class of persons involved with a

corporation or association who may be considered parties is not co-

extensive with persons who may be "agents " of the party in some

instances	 -tiv-11.3-4aaa-y-11,av-e,--ixiside_ information concernin a the 

ute,

X The appropriate limitation in corporation or association cases

wc)44.&45-e to those individuals who have authority to control the lawsuit

in the sense of having authority to initiate or settle it. Canon 9 by its

terms relates to this type of authority. See Drinker, Legal  Ethics (1953)
44,41010

at pagel 8 . For purposes of the present litigation, this class would include

only current officers or managing agents of defendants, whom plaintiff

has agreed in its letter of October 17 not to interview without consent

of counsel for defendants. As stated in that letter, this position was

adopted by the court in a similar case in the Southern District of Ohio,

United States v. International Brotherhood of Electrical Workers, Local

NO. 212 (Cincinnati), C. A. No. 6473(S, D. Ohio), (Hogan, J. ).

For these reasons plaintiff respectfully requests the Court to deny

the defendant& motion to restrict interviewing of union members.

Respectfully submitted,

OWENMVXlam,FISS
Attorney 4:;:za:***rrrtilf.f



In nb sense are rank and file members "clients" of the union counsel.

As individuals they have no control over his selection or retention;

they have no control over the conduct of the lawsuit. In the only case

located by plaintiff which specifically considers the relationship betwenen

a union attorney and rank and file members the court held that the

members were not clients of the attorney so as to preclude him from

representing officers of the union in an action by some members agd nst

their employer and the officers. In Almon et al. v. Amc or

Corp.  , 312 Ill. App. 225, 38 N. E. 2d 362 (1941), reversed on other

grounds, 380 III. 524, 44 N. E. 2d 592 (1942), the court stated:

. . . [The union attorney] has never sustained
the relationship of attorney for these individual
plaintiffs [members of the union -;. They have
not placed confidence in him in that relationship.
On the contrary, plaintiffs have voluntarily assented
to create new legal entities which, from the stand-
point of the law, are distinct from these plaintiff

5

themselves as any person other than themselves
could be. The relationship of attorney and
client does not now and never has existed
between [the union attorney] and any one of
these plaintiffs. The fact that indirectly by
contribution plaintiffs have assisted in providing
the funds by which the union and the Joint
Council retain [the union attorney] does not
create the relationship of attorney and client
nor the obligations arising out of that relation-
ship in so far as these plaintiffs are concerned.
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