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themselves and for a class, all the beneficiaries under the 
State's welfare programs, by an amendment to the com­
plaint in the United States District Court, Northern Dis­
trict of Alabama, Southern Division, from which one of 
these two consolidated cases originated [amendment ap­
pearing at page 70 of the record on appeal to the United 
States Court of Appeals for the Fifth Circuit from the 
District Court]) prays that a writ of certiorari be issued 
to review the judgments of the United States Court of 
Appeals for the Fifth Circuit, entered in the above styled 
cause on Augm;t 29, 1967. 

1. 

(a) A Ref ere nee to the Official and Unofficial Reports of 
the Opinions Delivered in the Court Below. 

No formal opinion was written by the District Court in 
the case before it. The judgment of the District Court 
(including findings of fact and conclusions of law) was 
rendered February 3, 1967, is sbo-wn at page 77 of the 
printed record and is appended hereto as Appendix A. 
The order or directive of the Honorable John \V. Gardner, 
Secretary of Health, Education and \Velfare of the United 
States, dated January 12, 1967, cutting off the state's wel­
fare funds is appended as Appendix B. The opinion of 
the United States Court of Appeals in the two cases, dated 
August 29, 1967, is appended as Appendix C. It has not 
heen officially reported. On August 29, 1967, the Court of 
Appeals rendered judgment vacating and setting aside the 
preliminary injunetion of the District Court and decree­
ing that the order of the Secretary of Health, Education 
and Welfare be enforced in accordance with the views ex­
pressed in the opinion of the Court, Transcript of Record, 
Volume II, pp. 146-148. Such judgment or judgments 
were re11dered in both of the two cases, consolidated for 
hearing- in the Court of Appeals. 

•) --··-

(b) A Concise Statement of the Grounds on Which the 
Jurisdiction of This Court Is Invoked: 

On January 12, 1967, the Secretary made an order or 
directive for the cutting off of all welfare funds under the 
State's welfare programs, shown in Volume II, Appendix 
to the Brief of the Appellant-Respondent, at p. 273. The 
State filed a complaint on January 13, 1967, in the United 
States District Court, Northern District of Alabama, 
Southern Division, and moved and prayed for a prelimi­
nary injunction. Also, on or about January 16, 1967, the 
State filed a motion with the Secretary himself for post­
ponement of the effective date of the action taken by him 
on January 12, 1967, cutting off federal financial assist­
ance. This the Secretary was authorized to grant under 
~ 705, Tit.le 5, United States Code, but he refused the 
stay. Thereafter, the State obtained a setting of the mat­
ter for a hearing for the preliminary injunction in thP 
District Court. On February 1, 1967, this hearing was 
held, affidavits were submitted as evidence, as shown by 
the record, a copy of the proceedings on the administra­
tive hearing before a hearing examiner in Washington, 
D. C., was introduced, and the case submitted. This rl?­
sulted in the judgment or decree of February 3, rnG7, 
above mentioned, page 77 of the printed record, enjoining 
the Secretary from cutting off financial assistance to the 
State and the State Department under Alabama's welfare 
programs. An appeal was taken in the Court of Appeals, 
the Secretary insisting principally that the District Court 
had no jurisdiction to review the action of the Secretary 
following the administrative hearing, or to enjoin the 
Secretary's action. The Secretary, by motion to dismiss 
nnd brief in the Court of Appeals, contended that ~ 1316, 
Title 42, United States Code, vested jurisdiction to review 
the Secretary's action under all five of Alabama's welfare 
programs solely by a direct proceeding in the Unitecl 
States <'Jonrt of AppealR for the Fifth <iircnit. WP contend 
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otherwise. That section, if applicable, provides for review 
by a petition in the United States Court of Appeals 
within sixty days from the Secretary's action and accord­
ingly, as a matter of precaution, the State filed on or about 
February 18, 1967, its petition for a review (petition with­
out exhibits shown at p. 10 of the Supplemental Tran­
script of the Record, and also shown in appendix to brief 
of the State in the Court of Appeals). The exhibits to the 
petition, omitted from the place in the record at which tlrn 
petition is shown, because otherwise shown in the record~ 
are outlined (with citation to the printed record) at page 
i of appendix to the brief of the State. Subsequently, on 
motion of the State to docket the case made by the peti­
tion as a separate proceeding and to consolidate it with 
Case No. 24468 (the Appeal from the District Court) [Sup­
plemental Transcript p. 7], this motion was granted and 
the two cases com;olidated [Supplemental Transcript p. 
15]. The petition to review in the Court of Appeals was 
filed to guard against a possible holding (which has now 
occurred) that only the Court of Appeals had jurisdiction, 
and in order to attempt to insure that Alabama and the 
beneficiaries under its welfare programs would obtain a 
review by some proceeding. On September 25, 1967, 
Honorable Walter Gewin signed and filed an order [Snp­
plemental Transcript p. 16] staying the mandate of tlw 
Court of Appeals and enforcement and execution of its 
judgment pending review· by thiR Court on petition for 
certiorari, shown at page 16 of the Supplemental Tran­
script. The :inrisdiction of this Court is invoked under 
28 U. S. C., § 1254 (1). 

(i) The date of the judgment or decree songht to be 
reviewed and the time of its entry. 

The judgment or judgments of the Court of Appeals 
sought to he reviewed are dated and entered on August 
29, 1967. 

-5-

. . The date of any order respecting a rehearin~ anc~ 
(11) f order granting an extens10n of h late and terms o any . N 

t e ( . . I . I to file petition for certioran: one. fme w1thm w nc 1 . 
1 • • 

l' d t onfcr JUflS· ( ... ) The statutory prov1s10n be icve o c . . 
1 . i~1 th"s Court to review by writ of cert10rar1 ias 

d1ct10n on i J 12· 4 ( 1)) 
alrfady been stated (28 U. S. C., § D • 

) Questions Presented for Review. (c 

A. 

t f eals has exclusive ( 1) ·whether a federal cour o app . . 
. 1· t' '' to review a determmat10n jurisdiction "by imp ica lOn f l .. \V elf are for 

b the Secretary of Health, Educa ion anc . 49 
yl . h authority to review is expressly granted by ..... 

w nc no . · d' r in a dis-U S C § 1316 Ro as to preclude JUris ic 10n . 
trict. co~rt to r~view such determination under the Ad­
ministrative Procedure Act. 

(2) Whether the absence o Juris ic 10n f · · a· t" by a court of 
1 t . a determination by the Secretary of appea s o review . t 

Health Education and ·welfare to discontm~e paym:n 
' f the Social Security of assistance under one program 0 . 

1 
f 

Act renders statutory review in the Court of Appea s o 
"· d ate" determinations as t.o other programs ma· equ · · 

f als has exclusive (3) Whether a federal court 0 appe . f 
U S c r.. 1316 and section 603 o jurisdiction under 42 · · ., -Y • • f 

the Civil RiO'hts Act of 1964 to adjudicate the vahchty. o 0 

8 t . f Health Education regulations issued by the ecro ai Y 0 ' . . . 

and Welfare so as to preclude the exercise ~f junsd1ch.on 
't f a declarat10n of the rn­hy a district court of a SUI · or 

validity of such regu a ions on · o I t . the ()'round that they ex-
ceed the Secretary's statutory authority. 

· a· ·a I "ho are recipients of (4) Whether private m ivi ua 8 '~ • · 

. · t d under the Socxal Secu-financial assistance adm1ms ere . f 
ritv Act are "persons aggrieved" within the meanmg o 
se~tion 608 of the Civil Rights Act of 1964· 
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B. 

( 1) Whether the action of the Secretary in cutting off 
Federal financial assistance in this case transcends the 
authority given him, or the Department of Health, Jndu­
cation and Welfare, under the Civil Rights Act of 1964. 

(2) Whether said action transcends the regulations of 
the Department of Health, Education and Welfare. 

(3) \Vhether the regulations of the Department of 
Health, Education and "Velfare in the respect involved in 
said action were consistent with the objectives of the act 
or acts providing financial assistance. 

( 4) Whether requiring the cutting off of said financial 
assistance waH consistent with the objectives of the act or 
acts providing for such nnancial assistance. 

(5) Whether requiring the assurance that third parties 
would desegregate all of their facilities was consistent 
with the objectives of the act or acts providing financial assistance. 

(6) Whether cutting off of Federal funds for direct 
payments to beneficiaries was warranted. 

(7) Whether it is within the scope of the Civil Rights 
Act, and the objectives thereof, to put into effect a regu­
lation or requirement that the State must eventually 
cause all discrimination by necessary third parties to end, 
even though the State acts in good faith in attempting to 
induce or persuade such third parties to end all discrimi­nation. 

(8) Is an interpretation by the Department of Health, 
Education and Welfare that a private physician upon 
whom the State must rely desegregate the physician's 
waiting room as a condition to receiving Federal funds, 
even though the physician furnishes adequate waiting 
rooms, or rest rooms, and furnishes the same medical e:x:­
amination or treatment to all alike. 

-7-

· t• as a der an o bhga ion, 
C the State be put u~ to pay the salaries ~r :u to using Federal. f ~nnst:·umental in finding chil-

who a1 e 
1 

· t ) to re-of employees . urch homes (pnva e ' . 
and placing them m c~ end all desegregation rn the 
that such church ho~e they will support (where 

ce of children w om •ther the State nor any-
n harges nei · f the ucb church home c f . the support and care o , 

a single penny o1 

Treaties, Statutes, 
C stitutional Provisions, Case Involves: 

The onR ulations Which the 
... w:ses or eg . the record, Vol-

. 1 show11 m 
regulations mvolvcc are . ' Brief in the Court of 

. t the Secretary s It . 
Appendix 

0 
. r: F R. Part 80. IS 

248 entitled 4u C. . ' 
page 'A dix D 
hereto as ppen · . · a form 

. f the Heo-ulation, mcludmg 
. cular portion o o t• thereof is quoted . d . · plementa Ion ' 

ance reqmre m Im . . lves an assurance 
. ( ) This mvo h 

u.uder subsection e . tl t third parties (sue 
of the State to the effect .hrnh mes etc. although 

. cians, nursmg om es, f r the assurance . h . churc o ' ' ) 
"fically named in the regula ion o 

t discriminate. · 

. f 1964 is directly m-
VI o_f the Civil R1~hts Ac~O~Od.-2000d.-4 (78 Stat. 
in this case, 42 U. S. C., § . 

). It is appended as Appendix F. . d 

TJ s c also contame involved is § 1316, Title 42, l • • ., 

dix F. 

he Case Containing the A Concise Statement of t . f the Questions 
Material to the Consideration o 
ted. 

are outlined in the a's five welfare pr~grams in ·unction (page 83 
Court's decree grantmg the J 
. d re as follows: pnnted record an a · 



Title I 

Title IV 

Title V 
Title X 
Title XIV 

Social Security Act 
(Old Age Assistance and Medical 
Assistance to the Aged) 

(Aid to Dependent Children­
Alabama Program) 

Part 3 (Child Welfare Service) 
(Aid to the Blind) 
(Aid to the Total and 
Permanently Disabled) 

U.S. C. A. 
Title 42, § 301-306 

Title 42, § 601-606 

Title 42, § 721-728 

Title 42, § 1201-1206 

Title 42, § 1351-1355 

There is no express provision for a judicial review of 
the cutting off of federal funds in connection with the 
program under Title V, Part 3, of the Social Security Act 
Title 42, Sections 721-728, Child Welfare Service, unde; 
Section 1316, Title 42; hence, our contention, among oth­
e!·s, tJiat th.is Court ha.s no jurisdiction to entertain a peti­
tion to review the action of the Secretary as it relates to 
such a program, that a review under that pro0>ram is 
within the exclusive jurisdiction of the Distric~ Court 
under the Administrative Procedure Act, 5 U. S. C. 705 
(formerly Section 1009), a catch-all statute insurin ()' a 
review in a Federal Court of competent jurisdiction wl~ere 
no other method of review is provided by statute or where 
the review provided by a statute is inadequate· (neces­
sarily meaning in such case a. District Court). We contend 
also that tbe District Court bas jurisdiction of the action 
filed therein as to all the programs. These contentions 
are developed elsewhere. 

The transcript of the administrative hearing in Wash­
ington and the evidence taken therein, set forth in Vol­
ume I of the Appendix to the Brief of Appellant-Respond­
ent, briefly describe the five programs, the plans describe 
them in detail (These plans were a part of the record in 
the District Court as well as on the administrative J1ear­
ing in \V~shington, and are a part of the record in the 
tJnited Sfates Court of Appeals, although not printed­
the Appendix to the State's Brief in the Court of Appeals, 
appended here, contains a brief outline of some of these 
factors). In that part of the volume which is characterized 
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. . t tion of Public Assistance, Admm1s ra 
al for tl n pao·e IV-13 and on IV-14 a 

t for 1 o b If 
is se ments directly to the we are O'ular pay · 

for reo f . of the five programs, viz., ·1 under om 1 d 
by ms.

1 
. described under Alabama aw ai~ 

.A,ssistanc~g~ Pension), Aid to Dependent Ch1l-
as Old th Blind (AB), and Aid to Per-A" d to e 
), 

1 
Uy Disabled (APTD). and Tota 

f the above mentioned programs, the 
first 

0 

• ns 65 years of age and over who . ce pe1so 
ss1s~an ~ith respect to residential and need re­
quahfY the standpoint that they do not have the 

(from ffi · ent for their support-the amount ces su c1 . . h 
sour ·a to each person is gauged by sue t be pa1 0 

t forth in the plan) receive these pay-
as are se · l d.t. 

'tbout re<>'ard to the phys1ca con i ion tl WI . b • • • 

y If there is no discnmmahon .as. ~e.twee.n 
on. recipients in determining ehg1b1hty, it 

Negr? 1 that under no condition should thP. 
logica · · f h 

ds which make up a substanhal portion o t ese 
,, b cut off. Yet all th1·ough the re~ord of the 

. eh ·ino- ouesti011in0' by the Assistant Gen-ive ea1 o• ,, ~ 

of HEW, there stands out an indication that 
I of the State Department are not de-p oyees N 
· the sense that a sufficient number of E'gro 

' in . l" . • t view white recipients to determme e ig1-
m er . a· .. 

d or vice versa, this constitutes iscnrnma-
nee' · dHEW' the Civil Rights Act, the regulation an , s 
"on thereunder (the same situation exists as far 

dependent children is <'oncern<>Cl). 

payments of this nature made for aid to the 
to the totally and permanently disabled, can be 
upon the determination of a physician, who cer­
conclition of the recipient. As to these, it is 

ry the officials of REW, those who interpret and 
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administer the Civil Rights Act, that if the physician 
does not have a desegregated waiting room or all deseg­
regated facilities, in making the examination (and only 
one may be required), there would be such discrimination 
if the Alabama Department made any payment to the 
physician as would violate the Civil Rights Act, the reg­
ulation, and the assurance required to be signed by the 
State Department. This is an example of the payments to 
third parties in order to provide medical assistance to the 
aged, the blind, the disabled, and needy children, which 
the HEW regulation and the assurance form required to 
he signed proscrihe. 

These programs, according to the State plans, also 
provide benefits, involving third party payments, which 
may be outlined briefly as follows: 

(1) Title I, Social Security Act (Old Age Assistance 
and Medical Assistance to the Aged), Title 42, ~ 301-306, 

U. S. C. A. Under this each eligible person over 65 years 
of age, in addition to direct payment or pension, may 
receive medical assistance by way of hospitalization, for 
a limited period (thirty days at the time of the adminis­
trative hearing in October, 1965), and post hospital lim­
ited medical assistance for such limited period, upon 
certification by a physician of the beneficiary's choice. 
The State paid (and now pays) the doctor for the ex­
amination ($5), and also paid a limited amount for the 
hospitalization (this was before medicare), and now the 
State pays only $40 for those entitled to receive medicare 
(the deductible amount under medicare), a substantial 
portion of all such payments being made up with federal 
funds. Also upon certification of a physician that nurs­
ing home care was needed, the patient would be placed 
in a licensed nursing home if requested, the nursing home 
being paid by the State (including federal money). If 
the family preferred to take care of the recipient, a pay-

-11-

be made to the recipient for that purposc.
1 

1 nd nursin()' homes are licensed by the tas a o , 

tment and not the Alabama Department of par . 
1 and Security. Payment for n~usrng 10mf e .cl~tre 

example of payment to a thud party ac1 i ,Y, 

Federal Department claims cannot bC' used, 

• 'ng to the nursing home si.tuation (the great .major­
licensed nursing homes will accept. o;nly 'Yh1te pa­
only one accepting both races (Admmistrabve Hea_r­
. t pages 94-95 75 · pa(J'es 115-116, 96 of Appendix 

rip ' ' "' h f ·1 "t t• t-Respondent's Brief] ) and t e ami y s1 ua 10n, 
er Ruben King, Head of the State Department, tes-

part: 
:A. No I don't know how many were for colored. But 

t t~ say I know what your inference is, because of 
13 colored nursing homes, as I stated to you. Now 
stated before, I know of no Negro who has ever ap-
for nursing home care that has not be.en able to get 

a nursing home. And I think it is a credit to the Negro 
that they want to keep their old. people at home,. be­
we feel like in many cases, even m regards to whites, 

these old people would do better if they were in their 
homes and were receiving nursing care in their own 

instead of being in a nursing home. 
Q. You say it would be equally better for whites also¥ 
A. Yes, sir, I think it would be better in many cases. I 
• that the nursing home care is growing at an alarming 

not only in Alabama, but throughout this Nation, and 
think the Welfare agencies in this Nation ought to con­

trate on more people staying in their homes and receiv­
nursing care in their homes. I think that the people 

uld probably live longer and I t11ink it would be better 
this country, certainly cheaper." 

* * * * * * * 
"Q. Mr. King, during your whole tenure, in your expe­

rience as the head of the State department, has there ever 
been an instance to your knowledge where a person of the 
Negro race who is eligible to go into the nursing home and 
who we will say who expressed a desire to go, his family 
did, was there ever a failure to put them in there because 
there was no nursing facility? 
. A. No, sir. We have adequate bed facilities for Negroes 
m the State. I would like to point out again that all of 
these are privately owned institutions. They are not run 
by the State, and if the need was there for the Negro it 
would be met by private enterprise just like it had been in 
all other instances." 
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however necessary, unless that facility is completely de­
segregated. 

(2) Title IV, Social Security Act (Aid to Dependent 
Children-Alabama Program), Title 42, § 601-606, U. S. 
C. A. This involves only direct payments. 

(3) Title X, Social Security Act (Aid to the Blind), 
Title 42, § 1201-1206, U. S. C. A. In addition to direct pay­
ments, nursing home care, or family care in the alterna­
tive, as above described, can be provided. 

( 4) Title XIV, Social Security Act (Aid to the Total 
and Permanently Disabled), Title 42, § 1351-1355, U. S. 
C. A. Nursing home care may be provided in addition to 
direct payments, with like certification and handling as 
above described. 

With reference to the Child W clfare Service program, 
Title V, Part 3, Social Security Act, Title 42, U. S. C. A., 
§ 721-728, this involves services to needy children essen­
tially performed only by third parties. One of these is 
placing the child in a child care institution, for the most 
part church homes for children, maintained by various 
churches. It also involves third party services such as 
day care for children whose parent or parents are unable 
for any reason to take care of them during the day. These 
day care service functions are performed by private busi­
nesses, some of. which accept only white children. As to 
the day care service, money is paid to the day care busi­
ness (made up in substantial part by federal money), but 
as to the child caring institutions such as the church 
homes, no money is paid to the institution by the State, 
and no federal funds used, for the care and housing of the 
child. The only federal money expended would be to pay 
salaries of case workers assisting in finding the child, de~ 
termining the child's needs and placing the child in the 
institution. Mr. King, State Commissioner, testified rela-
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1 (Pages 80-82 of the Hearing Examiner's 
pages 101-102 of the Appendix to Appellant-

t's Brief.) 

th y know the Federal officials know as well as 
i~ t~e conft>~ence I have d~scussed .with them the 

bothers us and that is particularly m the field of 
and institutions where no Federal money or . State 
ing to pay the money for the care of our children 

tell us the mere fact that they pay half the salary 
kers, of some social ·worker in the home, .that these 

integrate. They start off on the premise that a 
er off in an integrated--

~e talking about the Federal officials? 
Federal officials, particularly those in the c~ild w.el­
off on the premise that children do better m an m­
'ety and I disagree with them. 

take the im;titutions themselves. Now what are we 
tT 

e talking about your Methodist homes, your Baptist 
e are talking about your Presbyterian homes, your 

. These people are not charging us under the 
ne penny for taking care of our children and yet 

the Federal officials time and time again what is 
pen to these children if we have to integrate these 

Our job-and I want to say this, Mr. Barnes-my 
are Commissioner is to see that the needy people 
of Alabama get help. And I want to know, and 

e to bring it out in this hearing today, I want to 
or not the Federal Government is more interested 

' n or seeing that needy people g-et help. 
clown there with these people and I see the poor and 

the children that come in every day, in many 
are half beaten to death and have burns, and my 
in that child and to see that that child gets help. 
reason I went to Montgomery. I am interested in 
en. 
you say child, you mean both white and Negro? 

's right. 
You have any, or do you have any Negro church 

have some that are serving families, yes, sir, Negro 

)'Ou also-
hav~ some who serve in both. We have some that 

white and some that serve only Negro, and I believe 
T me that serve both. 

sir. 

th
are talking about in the State of Alabama 1 
e State of Alabama." 
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The Child Welfare Service program is the one pertain. 
ing to which no provision is made under Section 1316 
'I1itlc 42, for review by a United States Court of Appeals' 
and the services performed involve purely payments t~ 
the third party (as in payment to day care businesses) 
or only payment of the salaries to employees of the D~~ 
partmcnt (in case of placing children in church homes 
which charge the State Department nothing by way of 
state or federal money). 

On the hearing for preliminary injunction, several affi. 
davits were introduced in behalf of the plaintiff, the State 
all of which are not shown in the reproduced record, bu; 
all of which are part of the original record in this Court. 
One affidavit, or a portion of one, demonstrates that ir­
reparable injury would result from the cutting off of F'ed­
eral funds on page 101 of the printed record. There it 
appears that Federal funds actually expended at the end 
of the fiscal year prior to the hearing, amounted to ap­
proximately $95,000,000, whereas State funds amounting to 
approximately $31,000,000 during the same period were 
expended. rrhe budget for the fiscal year to end September 
30, 1967, was approximately $103,000,000 of Federal funds 
and approximately $35,000,000 of State funds. 

Appearing in the exhibits and record, although possibly 
not in the printed or reproduced portion, is the fact that 
approximately 200,000 persons in Alabama receive benefits 
under Alabama':;; welfare program:;;. 

In question is the validity of that portion of the Federal 
Regulation, 45 C. F. R. 80.3, which is contained under (b), 
and which is set out in part on page 49 of the printed 
record and the validity of that portion of the form which 
is set out on page 50 of the printed record, with particular 
reference to the requirement of nn assn ran cc that the State 
agency will take such steps as necessary to assure that anY 
other agency, institution or organization participating in 

-15-

through contractual or other arrangements, 
ith the act and regulation. rrhe validity 
requirements of such an. assu~·ance relates 

that portion of Section 602, Title 6, of the 
Act contained in the first sentence thereof as 

2. Each Federal department and agency 
empowered to extend Federal financial assist­

any program or activity, by way of grant, loan, 
t other than a contract of insurance or 
is authorized and directed to effectuate the 

' of Sec. 601 with respect to such program 
ty by issuing rules, regulations, or orders of 
applicability which shall be consistent with 

t of the objectives of the statute author. 
financial assistance in connection with which 

is taken. 

t portion of the form, DB-FS-5022 is as fol-
158 B, Appendix to the Secretary's Brief): 

er Agencies, Institutions, Organizations and 

te agency will take such steps as necessary 
that any other agency, institution or organi­

participating in the program, through con­
or other arrangements, will comply with the 
Regulation. r EmphasiR ours. l 

olves the third party payment question, one of 
issueR hetween the parties in this case. 

duced evidence through the State Department's 
Mr. Ruben King, the Commissioner, at the 

tive hearing, that private physicians have ren­
arc rendering treatment to Negroes as well as 

ple, giving them all the same treatment, and 
ividing place8 for them to sit, hut that many pri-
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vate practitioners (who receive only $3.00 per person) 
~ave refused t.o desegregate their waiting rooms and that 
m some counties, to say the least, where there was onl 
one doctor (a white doctor), this would deprive the nee/ 
poor people of examination if as a condition to such trea[. 
ment there must be a desegregated waiting room so that 
the poor sick people might be able to socialize while they 
are waiting for service. 

Pertinent portions of the evidence given by Mr. King 
on the physician aspect of the case are set out both in the 
printed record and the Appendix to the Secretary's Brief 
(Printed record, pp. 51-53, Hearing Transcript, pp. 76-80, 
Appendix to Appellant-Respondent's Brief, Vol. I, pp. 
76-80). 

Pertinent excerpts from the evidence pertaining to the 
placing of children in church homes in the Child Welfare 
Services program have been set out in footnote in the 
Statement of the Case. The situation pertaining to other 
third party services (commonly ref erred to as vendor serv­
ices) has been des<'ribed, such as the use of nursing homes 
and day care centers. 

Concerning institutional care, the Government's chief 
witness at tlle administrative hearing stated the position 
of the Government in the interpretation of the regulation 
and the assurance form required as follows (Miss Marga­
ret A. Emery, Vol. I, Appendix to the Secretary's Brief, 
pp. 68-69): 

'' Q. Then, in such a case, has the Department in­
terpreted it this way and so instructed the states that 
the institution must agree or desegregate even though 
it does not receive any federal funds whatsoever? 

A. Whether or not the institution is receiving fed­
eral funds directly or indirectly is not the determining 
factors as to whether the state agency must require 
compliance under Title VI of the Act.. 
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pl if the children that are being placed e, 
welfare department had been placed by 

· the custody of the state welfare depart-
m · ·bl the state welfare department is responsi e 

g to those children s:rvices whereby the~e 
discrimination in their treatment. And if 
under those circumstances, would not be 
an institution which was completely segre­

d be responsible for assuring compliance 
·ons of the childre11 who--

even though the state in its plan did 
t any federal money to the institution 7 
is correct. As I said, as an illustration I 

children who are in the legal custody of 

Department's position pertaining to the 
regulation and the assurance form on the 

is illustrated by the testimony of Miss 
a (Appendix, Vol. I, pp. 64 and 78): 

I nsk if any of the discussions with 
are familiar, whether you heard it dis­

stated to the representatives of state de­
in any way, that for example under the 

that we have given to take such steps as 
to make the institution or agencies or per­
"ng, it has been stated that for example the 
t have a desegregated waiting room. 

e I heard that stated; is that your question? 
ma'am. 

right. 
is also stated in writing, but wherever the 
P~o~ides for use of private physicians, the 
ys1cian-and this is true in many states­

te h · · P ys1man must give the state agency as-
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surance that there will be no discrimination in t 
treatment and the services provided to recipients 
public assistance funds. 

~·.That has been interpreted even to segrega 
wa1 tmg rooms? 

A. Those are included as being within 
view of the Act.'' 

''A. · · · But my understanding is that many stat 
woul? .prefer to let the individual recipient choose t 
phys1c1an or the arrangement for the medical c 
that he wished to use, but when he does that t 
physician is under the purview of Title VI and 
Depart~cnt regulations, if that arrangement is 
eluded rn the state plans for public assistance." 

Pertaining to the ref us al to sign the form previous 
referred to and shown by the record, contained in t 
"Handbook", the State Department's position is sho 
on page 92 (Secretary's Appendix) in the testimony 
Commissi011er King on the administrative hearing: 

"A. vVe stated-I stated to several F0dcral officia 
that we were willing to sign a compliance, that 
would comply with the Civil Rights Act, that t 
State of Alabama, and I as Commissioner, would ha 
a right to interpret, that as Commissioner I had 
much right to interpret whether or not the rules a 
regulations were within the intent and scope of t 
law as some official here in Washington. 

Q. You made a statement of what you stated, wh 
you were willing to sign. Are you still willing 
sign~ 

A. We are still willing to sign a statement that 
are willing to comply with the law. 

Q. You are talking about the Civil Rights Act 
1965? 

A. Yes, sir." 

-m-
t tement by the Government 

been a s a d'ff 
ld be sufficient and the 1 er-

ance wou · d 
h Government absolutely reqmre 

t t e willin O' to do involves 
te agency was o 

t. limit set the assurance that 
is no ime ' ' " 

will take such steps ~s iR ' necessary 
ce by third parties is at le.ast a co~­

&11 segregation of every service, as m­
Federal Department, on the part of 

ill end within a reasonable tin_ie. Tha~ 
clearly demonstrated by the testunony of 

the hearing in \Vashington wher,~ she 
erred previously to the ''Handbook and 
(pp. 43 and 44), Appendix to Secretary's 

is correct. The state plan material is 
set forth the situation in the state, and 

plan and time limit, the pu:pose of that 
er regulation was to provide assurance 
a reasonable time the state would not 

steps it would accomplish compliance with 
Rights Act, but there is no specific deadline 
in the regulations nor in the handbooks 
bureaus" [Emphasis ours]. 

now that the government in brief and on 
t, as shown by the opinion of the Court 

states that all that the state has to do is 
ise good faith, especially as far as third 

eoncerned (a position that was certainly not 
administrative hearing), then the state 
required to sign a rigid form that it w~ll 

ps as to eventually assure that there will 
ination by third parties, or otherwise, and 

now here to discuss whether discrimination 
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against Negroes should be allmvcd by refusal of a physi­
cian to treat Negroes (this has not occurred). We arc 
discussing whether the State should be required to assure 
that the physician, for example, will not have a desegre­
gated waiting room even though the physician furnishes 
a waiting room for both white and Negro and gives the 
same service. If the State is required only to act in good 
faith, all well and good, but if so, it should not be re­
quired to give assurance that it will do more. Thus, the 
Court of Appeals should not have held that the State 
was not in compliance, since the writing of the govcrn_­
ment 's brief, almost two years after the administrative 
hearing, was the first intimation the State had was that 
all it had to do was try, persuade or act in good faith. 

We construe the opinion of the Court of Appeals as 
holding that if the State does act in good faith in the 
respects mentioned in the opinion, the Department of 
Health, Education and \Velfare will uot be empowered 
validly to cut off the funds, even if the State eventually 
fails, though exercising every reasonable effort to obtain 
"compliance" by third parties. On this we beseech clari­
fication. 

'l'here is another vital question involved and that is 
that although the Civil Rights Act provides that the with­
holding of financial assistance or the cutting off thereof 
shall be limited to the particular program or activity or 
part thereof (see the Act itself) in which the discrimina­
tion is practiced,3 the assurance recinired by HEW may 

3 Concerning that part of § 602 which provides that the ter­
mination or refusal of assistance shall be limited in its effect 
to the particular program or part thereof in which such non­
compliance has been found, Senator Javits said [p. 62 BNA, 
"Civil Rights Act of 1964") : 

"Let me give the Senator an example, because we dis­
cussed the question in great detail. We discussed in great 
detail the situation in which a contractor on Government 
work-that is, work in which the United States puts up 
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well be and probably will be construed as applying to all 
of the programs of a particular state agency or at least a 
complete program (as distinguished from a part thereof). 
Relative to that ciuestion, we point to the testimony of 
.Miss Emery on redirect examination (pp. 72, 73, Appen­
dix to Appellant-Respondent's Brief): 

"Q. Similarly, if a state submitted a statement of 
compliance which is adequate for purposes of meet­
ing the requirements with respect to, let's say, the 
child welfare services under Title V, Part 3 of the 
Social Security Act, the fact that it didn't submit 
such a statement with respect to its public assistance 
programs would be immaterial as far as receiving 
r,hild welfare services grants' 

Mr. Barnes: We thi11k that is an interpretation. We 
object to it. They are talking about the assurance 
would Jrnve to be given. 

Hearing Examiner Irwin: If that is the object ion, 
I will overrule it. 

Mr. Yonrman: \Vould yon answer the question¥ 

(The reporter read the question.) 

The Witness: This is correct in some situations. 
For example, in certain states the child welfare pro­
gram is administered by a separate agency and there 
is a separate statement. The mmal pattern is where 
the programs are administered by the same agencies 
you have one Civil Rights branch which is applicable 

some of the money. Assume he is a road contractor and 
was discriminating in his business against hiring N cgroes, 
but he was not discriminating on that particular job. 

I state for the Record that because he was discriminating 
generally, but was not discriminating on that job, we could 
not cut off his funds because the statute which permitted 
the Federal Government to put up its share of the money 
did not apply to the contractor's general business opera­
tions. It applied only to the construction of the road" 
(Emphasis ours]. 
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to both child welfare and public assistance'' [Empha­
sis ours]. 

For example, both the Secretary's order and the evi­
dence show a substantial part of the State's welfare pro­
grams involve direct payments, payments mailed directly 
to the recipients, involving no possible discrimination. 
This is certainly a "part" of a program in which no dis­
crimination exists, and this should have been taken into 
account in the decision of the Court of Appeals. 

Another vital question is whether it was the intention 
of Congress in a case of this kind that funds be cut off at 
all to the prejudice and desolation of innocent benefici­
aries. 

§ 602 of the Civil Rights Act, the provision of Title 
IV which empowers the defendants to issue rules and 
regulations, provides expressly that any such rules, regu­
lations or orders issued ''shall be consistent with achieve­
ment of the objectives of the statute authorizing the 
financial assistance in connection with which the action 
is taken" [Emphasis ours]. It was for the specific pur­
pose of prohibiting the issuance of regulations which 
would apply to authorize the withholding of financial as­
sistance under, for example, programs for furnishing 
lunches for school children that the above quoted provi­
sion was included in this act. This is shown very clearly 
by the following statement of Senator Pastore (the floor 
leader in the Senate for Title VI) at p. 13936 of the Con­
-gressional Record of June 19, 1964: 

"Let me advise Senators that the failure of a dis­
trict court to desegregate the schools will not jeop­
ardize the school lunch program; it absolutely will 
not. Even if a community does not desegregate, that 
will not jeopardize the school lunch program-unless 
in that particular school the white children are fed, 
but the black children are not fed; and I refer Sena­
tors to page 33 of the bill, which states very, very 
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1 ly . 'which shall be consistent'-in other words, c ear · 
the orders and rules-'shall be consistent with t~e 
achievement of the objectives of the statute authoriz­
ing fimmcial assistance.' 

"We have a school lunch program, and its purpose 
is to feed, not to desegregate the schools; therefore, 
that would not be consistent. But if a school district 
did not desegregate, it could no longer get federal 
grants, let us say, to build a dormitory-not .unless 
it integrated; and a hospital could not receive 50 
percent of the money with which to build a futnre 
addition unless it allowed all American citizem; who 
are taxpayers and who produce the tax fun<lR that 
would be nsed to build the addition, to have access 
to the hospital. 

"So we must remember that the shutting-off of a 
grant must be consistent with the objectives to be 
achieved. A school lunch program is for the purpose 
of feeding the school children. If the white children 
are fed, but the black children are not fed, that is a 
violation of this law." [Emphasis onrs. l 

This statement demonstrates what Congress meant by 
the term ''discrimination "-that in the use of that term 
in ~ 601 of the Act, it was intended only that all children 
Rhould be entitled to the benefits of the school lunch pro­
gram, not to cause the ''desegregation'' of the schools in 
which funds received under such programs are used. It 
is evident that the use of the word "discrimination" in 
Title VI was used selectively. 

If, as the floor leader for Title VI said (Senator Pas­
tore), the act when applied to feeding children in school 
contemplated merely that all the children be fed, Negro 
and white, and in essence that the word "discrimination" 
as used in the act did not require that the children be 
integrated while being fed, then we do not see how the 
act can he <'orn;;trued aR requiring: that there be a mm-
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gling together in waiting rooms, or in nursing homes, or 
in institutions assuming the care of children. The pur­
pose of these programs is to treat the sick, and to care 
for the poor, and so long as the treatment and care are 
provided for all, then there is no discrimination under 
such program within the meaning of the Civil Rights 
Act. Thus, the assurance required, the guaranty, in effect, 
that there must be absolutely desegregated waiting rooms 
or nursing homes or institutions for child care, goes be­
yond the scope of the Civil Rights Act. 

We next quote from Senator Saltonstall of Massachu­
setts: 

"F\uthermore, it is important to note that section 
602 states that any rules or regulations established 
to effectuate the provisions of this title 'shall be 
consistent with achievement of the objectives of the 
statute authorizing the financial assistance.' Thus, 
where Federal funds are used to feed needy chi l­
dren through a program which is operated on a 
segregated basis, this section does not intend that 
the children be deprived of the food because the ad­
ministrators of the program are violating the law. 
However, we cannot justify the expenditure of Fed­
eral funds collected from all citizens on programs 
which arc being administered in a way which clearly 
deprives some of them of the equal protection of the 
laws." [Emphasis supplied.] (110 Con. Rec.-Senate, 
Number 11, page 12263.) 

Senator Saltonstall was, as we understand it, the Chair­
man of the Bi-Racial Senate Conference ·whipping the 
final version of the substitute into effect, as finally passed, 
and made the above statement shortly before the passage. 
This statement, we :;mbmit, is entitled to great weight. 

We also quote from Senator Ribicoff: 

"The remedies provided by section 602 are with­
holding of assistance and any other means authorized 
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by law. In general, the consistent-with-the-objectives 
requirement would make withholding of funds a last 
resort, to be used only when other means authorized 
by law were unavailable or ineffective. 

"To make that clear: The withholding of funds 
would be the last step to be taken only after the 
administrator or the agency had used every other 
possible means to persuade or to influence the person 
or the agency offending to stop the discrimination. 

"Seventh. Looking first to the 'other means au­
thorized by law,' the agency could, for example, ask 
the Attorney General to initiate a lawsuit under Title 
IV, if the recipient were a school district or public 
college; or the agency could use any of the remedies 
available to it by virtue of its own 'rule, regulation, 
01· order of general applicability.' For example, the 
most effective way for an agency to proceed would 
often be to adopt a rule that. made the nondiscrimina­
tion requirement part of a contractual obligation on 
the part of the recipient. Then violation of such a 
requirement would normally give the agency the right 
to bring a lawsuit to enfo1·ce its own contract; or, 
in the absence of a technical contract, the agency 
would have authority to sue to enforce compliance 
with its own regulations. All of these remedies have 
the obvious advantage of seeking to end the discrim­
ination, rather than to end the assistance." [Empha­
sis supplied. l (110 Con. Rec. fJ846-6847, daily ed., 
April 7, 1964.) 

These examples, statements from responsible leaders of 
the Senate, illustrate that the cutoff of funds in cases of 
this kind, where innocent. people will suffer by reason 
thereof, is a last resort; and Senator Ribicoff indicates 
that the Federal agency could and should adopt a regula­
tion affording a remedy against discrimination and forc­
ing a State agency, if accepting funds, to desist from any 
discrimination complained of, prior to the cutting off of 
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funds. The Civil Rights Act applies to every form of 
financial assistance by way of grant, loan or contract. 
li'or example, if a contractor with the Government prac­
ticed discrimination, the Federal agency involved might 
terminate the contract and cut off the funds, without 
being compelled to use other means. However, it is not 
consistent with the objectives of the Social Security Act 
that aid be withheld from those who do not have any­
thing to do with compliance, such as the white and Negro 
beneficiaries. Thus, the beneficiaries should not be vic­
timized and excluded from the aid which the law intended 
they should have. 

(g) The Basis for Federal Jurisdiction in the Court of 
First Instance. 

This has already been shown. We contend that the Dis­
trict Court had jurisdiction of the entire case, having 
judicial review under the Administrative Procedure Act, 
above mentioned, or if not the entire case, a part of the 
case, and that where the jurisdiction of the District Court 
may fail, the jurisdiction for direct review was vested in 
the Court of Appeals, of the Secretary's order. 

(h) A Direct and Concise Argument Amplifying the 
Reasons Relied on for the Allowance of the Writ. 

The United States Court of Appeals for the Fifth Cir­
cuit has decided important questions of Federal law, 
which have not been, but should be, settled by this Court. 

A. 

The court below erred in concluding the district court 
was without jurisdiction. 

1. In order to conclude that the District Court was 
wholly without jurisdiction of the action against the 
Secretary, it was necessary for the Court of Appeals to 
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d that the provisions of Section 603 of the Civil Rights 
t and 42 U. S. C., ~ 1316, confer upon the Court ~f 

ls exclusive jurisdic1ion to review an order term1-;A.ppea ,. . 
t. the payment of federal mnds under Title V (part 
mg · · I Ch.Id S) of the Social Se~unty Act, ':~1ch re ates to I 

Welfare Services.4 Smee the prov1s10ns for statutory re-
• 1·n the Court of Appeals ( 42 U. S. C., § 1316) do view 
t provide for review of determinations by the Secretary 

nolatinO' to part 3 of Title V (Child Welfare Services)," 
re i=. Id' the Court of Appeals reached its conclusion by ho mg 
that by granting jurisdiction to review determinations 
under other portions of the Social Security Act, § 131G, 
"vest(s) in this court by implication the authority to 
review the Secretary's order with respect to Title V 
(part 3). 

A Federal Court of Appeals, having no general original 
jurisdiction like that of the district courts, has only such 
jurisdiction as ''is specifically conferred by legislation 
relating specifically to the determinations of such agencies 
made subject to review, and prescribing the manner and 
extent of the review.'' America.n Federation of Labor 
v. National Labor Relations Board, 308 U. S. 401, 404. 
The provi:sions of 42 U. S. 0., § 1316, do not specifically 

4 Title V of the Social Security Act is divided into four sepa­
rate parts. Part 1 is titled "Maternal and Child Health Serv­
ices" and is codified as 42 U. S. C., §§, 701-705; part 2 is cap­
tioned "Services for Crippled Children" and is codified as 42 
U. S. C., §§ 711-715; part 3, providing Child Welfare Services, 
is codified 42 U. S. C., § 721-28. 

il § 1316 of 42 U. S. C. provides for review in a Court of Ap­
peals only of "final determinations" of the Secretary under § 304 
(Title I of the Social Security Act, providing old age assist­
ance) 604 (Title IV providing aid to needy families), 1204 
(Title' X providing aid to the blind)'· 1354 (Title ~TY pro_viding 
aid to the totally disabled), 1384 (Title XVI prov1dmg aid and 
medical assistance for the aged), and 1396d. (Title XIX pro­
viding medical assistance ~or the aged). § 1316 does _not prov~de 
for any review of any act10n .by the Se~retary relatmg to Title 
V generally or to part 3 of Title V spemfically. 
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confer jurisdiction in a court of appeals to review deter­
minations or other action by the Secretary with respect 
to Title V of the Social Security Act. The opinion below 
holds nevertheless that the court of appeals has juris­
diction to review action of the Secretary terminating 
funds provided under Title V (part 3) because section 
1316 makes provision for review by courts of appeal of 
determinations by the Secretary under other titles of the 
Social Security Act. As an additional reason for its con­
clusion that it had exclusive jurisdiction to review the 
termination of assistance under Title V (part 3) it cites 
the relationship between Titles IV and V of the Social 
Security Act. There is no basis in either the statutory 
Rcheme of the Social Security Act and the Civil Rights 
Act or in the pertinent decisions of this court for a con­
clusion that a court of appeals has "implied jurisdiction 
to review an order of the Secretary with respect to Title 
V" (part 3). 

First, not only does section 1316 not contain any refer­
ence to review of determinations by the Secretary under 
Title V (part 3), but there is not even any provision 
authorizing the Secretary to terminate payments for Child 
Welfare Services under Title V (part 3) . Plainly, there­
fore, the action of the Secretary under Section 602 of 
the Civil Rights Act in terminating assistance to Alabama 
under Ti tie V (part 3) does not constitute "similar action 
taken by such department or agency on other grounds'' 
within the intended meaning of Section 603 of the Civil 
Rights Act relating to judicial review. Since the Social 
Security Act does not contemplate or permit any action 
by the Secretary for the termination on a statewide basis 
of payments under Title V (part 3), there patently is 
no basis for a conclusion that it was intended by congress 
in 42 U. S. C., § 1316, to provide for review of a deter­
mination to discontinue payments for child welfare serv­
ices. 
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Se ndlv the conclusion of the court of appeals that it co . ' 
has statutory jurisdiction to review a termination of as-
. tance under Title V (part 3) on the ground of a pro-

s1s . . · t. 
· · n for its J

0 urisdict10n to review orders termma mg VISIO • ' 
assistance under other titles of the Social Security. Act is 
inconsistent with decisions of this Court construmg the 
scope of statutory review in the courts of appeals under 
similar statutes. In other similar statutes providing re­
view by courts of appeals, provision often is made for 
review by a court of appeals of certain specific orders or 
types of agency action while omitting any provision for 
review of other similar agency orders or action. Se0 
American Federation of Labor v. National Labor Rela­
tions Board, 308 U. S. 401; Abbott Laboratories v. Gard­
ner, ... U. S .... , 87 S. Ct. 1507 (May 22, 1967). In no 
such instance has it ever been contended that simply be­
cause the agency action sought to be reviewed is taken 
under the same or related statutory authority as is other 
action for which review is authorized, the gra11t of juris­
diction to the court of appeals to review one type of action 
confers ''implied'' jurisdiction to review other agency 
actions for which review is not specifically provided. 

A strikingly similar situation existed in Abbott Labora­
tories v. Gardner, supra. There, Section 701 ( f) of the 
Food, Drug and Cosmetic Act, 21 U. S. C., § 371(f), pro­
vided for jurisdiction in a court of appeals to review or­
ders of the Secretary upon objections to regulations issued 
under certain specified sections of the Act, including Sec­
tion 502 ( d), 21 U. S. C., ~ 352 (cl). It made no provision 
for review by a court of appeals of any action by the 
Secretary on a regulation issued under Section 502 ( e) of 
the Act, 21 U. S. C., Sec. 352(e). Both subsections (d) 
and ( e) of § 502 of the Act dealt with similar subject 
matter (labels required to be affixed to certain drugs) and 
obviously any action taken by the Secretary under either 
imhsection would have a similar effect upon drug manufac-
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turers. Yet, it was not even suggested that, as the court 
below now Lolcls in the present case, a court of appeals 
had exclusive jurisdiction to review an order relating to 
Section 502 ( e) of that Act simply because of the existence 
of provision for statutory review of orders under Section 
502( cl) of the Act. Indeed, an implication of jurisdiction 
such as the court below finds would have rendered a deci­
sion in Abbott Laboratories, supra, wholly unnecessary. 
The same is true of the statutes involved in Gardner v. 
The Toilet Goods Association, . . . U. S. . .. , 87 S. Ct. 
1526 (May 22, 1967), which provided for review by a court 
of appeals of regulations that deny petitions for listing, 
certification, or exemption of certification of color addi­
tives6 but contained no provision for review of regula­
tions defining the term "color additive". Certainly if 
''implied'' jurisdiction to review exists in the prc~ent case 
it also existed in thoRe cases. 

Section 603 of the Civil Rights Act provides for a judi­
cial review in accordance with section 10 of the Adminis­
trative Procedure Act, 5 U. S. C., § 703 (1966), in the case 
of agency action taken under section 602 of the Civil 
Rights Act which is "not otherwise subject to judicial 
review". Inasmuch as there is no statutory provision for 
a judicial review by the Court of Appeals of the Secre­
tary's action in terminating child welfare assistance under 
Title V (part 3) of the Act, jurisdiction in the district 
court under Section 10 of the Administrative Procedure 
Act is available at least with respect to the action taken 
by the Secretary in terminating funds payable under Title 
V (part 2). 

The fact that 42 U. S. C., § 1316 provides for review by 
the Court of Appeals of action by the Secretary in termi­
nating funds under other titles of the Social Security Act 

fl lj'ood, Drug, and CosmPtic Act, § 706 ( d), 21 TT. S. C., SM. 
:-l76 ( d ) ' 
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Ot make that jurisdiction exclusive if the remedy 
does n . . . 
. tl Court of Appeals is unavailable or rnadequate. m .w . 
Utah Fuel Company v. National Bituminous Coal Comm1s-
. 306" U P 56· United States v. Interstate Commerce s1on · 0

• ' 

Co~mission, 337 U. S. 426; Gardner v. The Toilet. Goods 
Association, . . . U. S. . .. , 87 S. Ct. 1526; 3 Davis, Ad­
ministrative Law, § 23.03 (1958); 5 U. S. C., § 703 (1966). 
Since the Court of Appeals does not have a~1d cannot 

cquire original jurisdiction to review the act10n of the 
;ecretary in terminating assistance under Title V (part ~) 
and the only tribunal in which petitioners could obtam 
relief for a stay of the Secretary's action in terminating 
assistance for child welfare services was the district court, 
the statutory procedure for review in the Court of Appeals 
cannot be considered adequate so as to prevent equitable 
relief in the District Court since the statutory review 
provisions did not cover the entire case made by peti­
tioners' complaint. Hillsborough Township v. Cromwell, 
326 U. S. 620, 629; Greene v. United States, 376 U. S. 
149, 163. Consequently, the district. court had the power 
and the authority under Rection lO of the Administrative 
Procedure Act and section 603 of the Civil Rights Act 
to exercise its original .inrisdiction over the entire case 
in ordPr to afford adequate and complete relief to the 
petitioner~. Ree Hillsborough Township v. Cromwell, 
supra, 326 U. S. at 629. 

2. The decision of the Court of Appeals as to its juriR­
diction does not take into proper account the fact that a 
main thrust of the petitioners' complaint in the district 
court was not to review the order of the Secretary ter­
minating assistance under the pertinent programs but to 
secure a declaration that the regulations ( 45 C. F. R. 80) 
i 8sued bv the Secretary are "in excess of the authority and 
-powers". of the Department of Health, Education & Wel­
fare under "Title VI of the Civil Rights Act" (Record, 
Vol. II, pp. 9-11). Accordingly, the statutory provisions 
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for review of agency determinations under 42 U. S. C., 
§ 1316 are inapplicable because the suit in the district 
court was "not one to 'review' . . . a decision of the 
[agency] made within its jurisdiction", but rather was 
"one to strike down an order of the [agency] made in 
excess of its delegated powers." Leedom v. Kyne, 358 
U. S. 184, 188; c. f. American Federation of Labor v. Na­
tional Labor Relations Board, 308 U. S. 401, 412. Further­
more, the issuance of the regulations by the Secretary 
does not constitute agency action for which judicial review 
is "otherwise ... provided by law for similar action. "7 The 
review in the Court of Appeals provided by 42 U. S. C., 
Sec. 1316 relates only to a final determination by the Sec­
retary that further payments will be terminated on the 
ground that the state plans no longer comply with the 
requirements for such plans under 42 U. S. C., § 304, 604, 
1204, 1354, 1384, or 1396c. There is no provision for 
judicial review by the Court of Appeals of any regulation 
of the Secretary issued under the Social Security Act. 
Plainly, therefore, the statutory review provided by 42 
U. S. C., § 1316 does not exclude the jurisdiction of the 
district court to adjudicate the validity of the Secretary's 
regulations on the ground that, as alleged by the peti­
tioners' complaint, they exceed the authority and power 
drlegat.ed to the Secretary by the Civil Rights Act of 
1964. Leedom v. Kyne, supra; Abbott Laboratories v. 
Gardner, supra. 

3. Prior to the hearing in the District Court the com­
plaint was amended to add as parties plaintiff four in­
dividuals who are recipients of federal funds administered 
under the programs as to which the Secretary's order 
terminated further payments (Record, Vol. II, pp. 70-72). 
Since the statutory provisions for review in the Court of 
Appeals under 42 U. S. 0., § 1316 clearly apply only to 

7 Section 603, Civil Rightfi Act of 1964. 

•'")•) --- , ) •) -

actions by a state and since section 603 of the Civil Rights 
Act of 1964 contemplates that there may be "persons ag­
grieved" other than a state or political subdivision for 
whom the remedies available under section 10 of the Ad­
ministrative Procedure Act would be applicable, the dis­
trict court would have jurisdiction over an action by those 
private individuals if they have standing and constitute 
"persons aggrieved" within the meaning of section 603. 
The Court of Appeals declined to consider and decide the 
effect of the joinder of the individuals as plaintiffs except 
to the extent of concluding that their joinder "does not 
defeat the sole and exclusive jurisdiction" of the Court of 
Appeals over "actions brought by a state" (Opinion, p. 18). 
The opinion below concluded that the issues relating to 
the standing of the private JitigantR and the propriety of 
their joinder with the State of Alabama "are issues which 
arP not before us". 

The petitioners submit that because the private indi­
viduals had been made parties at the time of the judgment 
in the district court and since the existence of a federal 
court's subject matter jurisdiction is always open to in­
quiry, the Court of Appeals should have determined 
whether the individual plaintiffs have standing and 
whether the District Court had jurisdiction over their 
actions against the Secretary. For if the individual plain­
tiffs have standing to challenge the actions of the Secre­
tary and are "persons aggrieved" within the meaning of 
Section 603, their joinder with the State of Alabama as a 
plaintiff in the District Court would not affect their in­
dividual rights to an adjudication of the merits of the 
complaint in the district court regardless of the right of 
the State of Alabama to such an adjudication. 

As direct beneficiaries of the funds administered under 
the programs of the Social Security Act as to which the 
Secretary terminated further payments, the individnal 
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plaintiffs are the persons primarily affected by the action 
of the Secretary. In pertinent part, section 603 provides 
that upon termination of financial assistance, ''any person 
aggrieved (including any state or political sub~ivision 
thereof and any agency of either) may obtain judicial re­
view of such action in accordance with section 10 of the 
Administrative Procedure Act. ... '' By its use of the 
word "including" it is clear that the provision for review 
is intended to encompass persons other than the state 
which administers the program. Other than the state, the 
only persons who could possibly be considered "persons 
aggrieved'' by agency action terminating the continuance 
of financial assistance are those persons, such as the in­
dividual plaintiffs and petitioners in the present case, who 
arc the recipients of fnnds administered under these pro­
grams. Cf. Freeman v. Brown, 342 F. 2d 205 (5th Cir. 
1965); FCC v. Sanders Bros. Radio Station, 309 U. S. 470; 
Jaffe, "Standing to Secure Judicial Review: Private Ac­
tions,'' 75 Harv. L. Rev. 255 (1961). See Note, "Federal 
.Jndicial Review of State "\Velfarc Practices", 67 Colum. 
L. Rev. 84, 117-29 (1967). Unless it be shown, and it has 
not, that it was specifically intended by Congress that 
private persons who are beneficiaries of the programs as 
to which provision is made in Title VI of the Civil Rights 
Act for termination of funds are not "persons aggrieved," 
those persons should clearly have standing to challenge 
the validity of actions of the Secretary in terminating 
fnrthcr financial assistance under those programs. In 
failing to consider and decide the effect of the joinder of 
the private individuals as plaintiffs in the District Court 
and to pass upon their standing to challenge the valicli ty 
of the Secretary's action in the preRent case, the Court of 
Appeals effectively deprives these persons of the remedy 
which Congress intended to confer upon them by Section 
f103 of the Act. 
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B. 

dd.tion to the jurisdictional questions discussed in 
Ina 1 

· "tC t . e contend that the United States D1stnc our , 
which w District of Alabama, had jurisdiction and that 
Northern · th" k 

e Court of Appeals erred in holding otherw1~e, we m 
th sons relied on for allowance of the writ, as far as 
the rea rfi d . th 
these questions are concerned, have been amp 1 e m . e 
f oing sections of this petition, and we adopt with 
oreg f thi's Court such amplification particularly set out leave o 

under section or subsection ( e) above. 

All appendices required by these ru~cs arc attached, 
with the exception of the judgment or Judgments of the 
United States Conrt of Appca]R which we now append as 
Appendix E (the opinion of the Court of Appeals has been 

appended). 
For the reasons advanced, this Petition for a Writ of 

Certiorari should be granted. 
Respectfully submitted, 

REID B. BARNES, 
Special Assistant Attorney General, 

317 North Twentieth Street, 
Birmingham, Alabama 35203, 

WILLIAM G. SOMERVILLE, JR., 
Attorney, 

317 North Twentieth Street, 
Birmingham, Alabama 35203, 

McDONALD GALLION, 
Attorney General of Alabama, 

Montgomery, Alabama, 

GORDON MADISON, 
Assistant Attorney General, 

Montgomery, Alabama, 
Attorneys for Appellee-Petitioners. 
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APPENDIX A. 

In the United States District Court for the Northern 
District of Alabama, Southern Division. 

The State of Alabama, for and in 
behalf of and as Trustee for the 
Department of Pensions and Se­
curity of the State of Alabama, 

Plaintiff, 
vs. 

John W. Gardner, as Secretary of 
the U. S. Department of Health, 
Education and Welfare of the 
United States, 

Defendant. ~ I 

Civil Action. 
No. 67-19. 

This case came on for hearing upon the defendant's 
motion to dismiss the action, and the motion in the alter­
native for a change of venue under §1406, Title 28, U. S. 
C. A., and upon the motion of the plaintiff, the State of 
Alabama, for and in behalf of and as Trustee for the 
Department of Pensions and Security of the State of 
Alabama, for a preliminary injunction, contained in the 
prayer of the hill. 

The three motions were all set for hearing at 10 :00 
o'clock a. m., ·Wednesday, February 1, 1967, and at the 
commencement of the hearing the Court announced a sub­
mission upon the motion for a preliminary injunction 
would be required before making a decision on the mo­
tions of the defendant for reasons stated and appearing 
below. 

The three motions were filed on Thursday, January 26, 
1967, and, after being called to the attention of the Court, 
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a conference was held in chambers between the Court 
and counsel for both parties. I stated that because of 
my assignment to hold court in Tampa, Florida, for two 
a11d one-half weeks commencing Monday, February 6, 
1967, and because of the absence of the Chief Judge, 
also on court assignment, and on account of commitments 
and assignments of the other Judge of this Court, which 
would consume all or a considerable part of the period 
of two weeks commencing Monday, February 6, 1967, it 
would be necessary that a hearing be held during the 
week commencing Monday, .January 30, 1967, and that 
it would not be feasible to postpone the hearing on the 
preliminary injunction until a time after the expiration 
of the following two-week period in view of the urgency 
presented by the situation and the deadline date of Feb­
ruary 28, 1967, for the cutoff of public welfare funds 
to the state under decision of the Secretary, making such 
cutoff effective as of that time, as will be more specifically 
mentioned in the Findings of Fact hereunder. Accord­
ingly, the Court heard all three motions on Wednesday, 
February 1, 1967. At the beginning of the hearing plain­
tiff asked leave to file a second amendment to the com­
plaint joining four individual parties as plaintiff, alleging 
that each was a recipient of public welfare funds in Ala­
bama and eligible therefor, and that all four were resi­
dents of Jefferson County in the Northern District of 
Alabama. The amendment, by its terms, was a class suit 
for the benefit of all welfare recipients throughout the 
state, upon averment that they were so numerous that 
it was impracticable to name them in the suit, in effect. 
In this amendment the individual plaintiffs alleged that 
they adopted the allegations of the complaint theretofore 
filed. Upon inquiry, the Department of .Justice attorneys, 
representing the Secretary, stated that they had received 
a copy of the amendment the night before and made 
known to the Court that defendant does not consent to 

- 39-

the filing that it was at least questionable whether the 
individuals had standing to sue. The Court allowed the 
filing of this amendment. 

After hearing the evidence, including evidence upon the 
motion for preliminary injunction (contained in the prayer 
in the complaint), and argument of counsel and taking 
a submission upon the motions, the Court decided to take 
the motions of defendant under advisement and to grant 
a preliminary injunction for reasons hereinafter stated, 
and finds the facts as follows: 

Findings of Fact. 

On January 12, 1967, the defendant, the Secretary of 
Health, Education and Welfare, rendered a decision hav­
ing the effect of terminating Federal financial assistance 
to the State Agency, the Alabama Board of Pensions 
and Security, which, along with the .Alabama State Board 
of Pensions and Security, were respondents to a compli­
ance proceeding pursuant to § 602 of the Civil Rights 
Act of 1964 and the regulations of the Department of 
Health, Education and Welfare issued pursuant thereto. 
The date of termination of all funds was fixed by said 
written decision of the Secretary as of midnight, February 
28, 1967. 

The next day, January 13, 1967, plaintiff filed its action 
in this Court seeking a judicial review of the Secretary's 
decision under § 1009, Title 5, U. S. C. A., The Adminis­
trative Procedure Act (Rewritten as Title 5, Chapter 7, 
Sections 701-706), and praying for an injunction, both 
permanent and preliminary, and also invoking this Court's 
general jurisdiction (which includes general equity juris­
diction) under § 1331 of Title 28. The decision of the 
Secretary is attacked on numerous and variously stated 
grounds and on January 16, 1967, prior to any perfected 
servic8 upon th8 Secretary, filed an amendment to the 
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complaint specifically attacking the validity of Federal 
regulation 45 C. F. R. 80, and the Federal form alleged 
to have been required by the Department of Health, Ed­
ucation an<l \V-elfare for signing by the Alabama Depart­
ment of Pensions and Security and the Alabama State 
Board of Pensions and Security (actually the governing 
board of the state department), under Title 49, Alabama 
Code of 1940, as amended (the department was formerly 
named the Alabama Department of Welfare, and the 
board the Alabama State Board of ·welfare). The regu­
lation and a portion of the form complained of are set 
forth on page 2 of the first amendment to the complaint, 
and relate to what may be characterized as the ''third 
party'' assurance, meaning in essence persons or organiza­
tions (even in private business) over whom such state 
department alleges that it has no control. We quote the 
part of the form set out, a form which, under the evi­
dence, was issued by the department for the purpose 
of implementing the regulation. 

"2. Discriminatory Practices Prohibited. The State 
agency will not, directly or through contractual or 
other arrangements, on the ground of race, color, or 
national origin: a. deny any individual any aid, 
care, services, or other benefits provided under the 
program; b. provide any aid, care, services, or other 
benefits to an individual which is different, or is 
provided in a different manner, from that provided 
to others under the program; * * ~, 

4. Other Agencies, Institutions, Organizations, and 
Contractors. The State agency will take such steps 
as necessary to assure that any other agency, institu­
tion or organization participating in the program, 
through contractual or other arrangements, will com­
ply with the Act and Hegulation'' (Emphasis sup­
plied). 
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The claim is made by and in behalf of the state depart­
ment and the evidence supports this (the entire form is in 
evidence) that the Federal Department required the sign­
ing of the assurance contained in said form as a condi­
tion precedent to continuing to receive Federal financial 
assistance. The claim is further made that under the 
interpretation placed upon the required assurance that 
the state agency must take such steps as necessary to as­
sure that third parties, through contractual or other ar­
rangements, comply with the act and regulation, involv­
ing as it does private physicians, nursing homes, church 
homes (assuming the lodging, and other care in their in­
stitutions for dependent children), hospitals, etc., are un­
reasonable and in excess of the authority of the Civil 
Rights Act of 1964. Both the validity of the regulation 
and the assurance form are attacked, as well as the ex­
press interpretation of the Federal Department placed 
upon them. 

One of the principal attacks is based upon the provision 
of the Civil Rights Act of 1964 to the effect that the Fed­
eral agency is authorized and directed to effectuate the 
provisions of § 601 with respect to any program or ac­
tivity by issuing rules, regulations or orders of general 
applicability which are consistent with the achievement 
of the objectives of the statute authorizing the financial 
assistance in connection with which the action is taken. 

Examples of the basis of the State's contention are 
shown in quotations in the first amendment to the com­
plaint on pages 3, 4, 5 and 6. Quotations are from the 
testimony of the State Commissioner of the State De­
partment given on a hearing in Washint,>ion in the latter 
part of October, 1965, the hearing being held under the 
procedures prescribed by the Federal Department and 
provided for and required in Title VI of the Civil Rights 
Act as one of the steps to be taken before the withhold­
ing or cutting off of funds. 
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The Court will not dwell at length upon all of the con­
tentions made as the basis for the State's attack in view 
of the fact that no decision is made on the merits, the 
matter being only on preliminary and not permanent i11-
junction. A brief reference will be made to the exam­
ples (shown in the testimony) on pages 3 and 4 of the 
first amendment. The testimony delineated (and shown by 
the evidence before this Court) along with the testimony 
of the Federal Department official on the hearing in ·wash­
ington, shows that, according to the Federal Department's 
interpretation, private physicians used by the state de­
partment in examining patients in each of the 67 counties 
of Alabama, under the \V elf are Program must provide 
desegregated waiting rooms and rest room facilities; and 
physicians who refuse to make such provision cannot be 
used if Federal funds are employed by the State as a 
part of the payment made to him. It is claimed that the 
State has no control over the private physician, that there 
are instances where the doctor or doctors available in a 
given county or counties refuse to agree to this condition 
even though in all cases white and Negro welfare recip­
ients are examined or treated by the physician, and both 
are provided with separate waiting and rest rooms. It is 
claimed, for example, that such requirement is not con­
sistent with the objectives of the Social Security Act au­
thorizing such financial assistance, the objections being, 
according to the contention of the State, to administer 
medical service. This is not an attempt to state the whole 
case, for the reasons stated. 

Alabama's welfare programs, under applicable Federal 
laws, are as follows: 
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Social Security Act U. S. C. A. 

Title I (Old Age Assistance and Title 42, §§ 301-305 
Medical Assistance to the 
Aged) 

Title IV (Aid to Dependent Chil- Title 42, §§ 601-606 
dren-Alabama Program) 

Title V, Part 3 (Child Welfare Title 42, §'§ 721-728 
Service) 

Title X (Blind) Title 42, §§ 1201-1206 

Title XIV (Aid to the Total and Title 42, §§ 1351-1355 
PermanenUy Disabled) 

Facts Pertaining to the Jurisdictional Question. 

The evidence shows without dispute, and the Court so 
finds, that on both State and County levels the public as­
sistance and child welfare activities are so interrelated 
that it is impossible to carry out the aims of the depart~ 
ment to needy families and children without full collabora­
tion and coordination. Each program in its actual opera~ 
tion is closely related and dependent upon the others. 
This evidence is wholly in affidavit form, introduced in 
behalf of plaintiff. 

Facts Pertaining to the Venue Question. 

The evidence, also wholly in affidavit form, and not dis­
puted, shows that the welfare program in each county in 
the State is administered by the County Department as an 
integral part of the State Department, as provided by 
Alabama law, Title 49 of the Code, with offices in each 
county. Of the total population of the State, 56.8% are 
residents in the northern district of Alabama. Based on 
the 1960 census, of the total number of cases in the state 
receiving welfare payments 149,063, 55.6% are in the 
area of the northern district. of Alabama (one case often 
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includes more than one person as a beneficiary, and it is 
estimated that approximately 200,000 individuals through­
out the State receive welfare benefits). Also, for the month 
of December, the total amount of payments for the Staie 
amounted to $9,671,947.55, of which 56% represented pay­
ments in the northern district of Alabama. The majority 
of the nursing homes, day-care centers, hospitals, etc., are 
in the northern district of Alabama. The four individual 
plaintiffs added by amendment are receiving welfare bene­
fits and are residents of .Jefferson County and reside in 
the northern district of Alabama. 

Further Facts Pertaining to Preliminary 
Injunction Issue. 

The prime issue between the parties is the validity of 
the regulation and the Federal requirements, and involves 
a question of law. However, whether purely a question 
of law or a mixed question of law and fact, the Court is 
not passing upon the question at issue at present and does 
not deem it necessary to comment further upon the evi­
dence shown in the administrative proceedings. The Court 
is of the opinion that the questions involved in that re­
spect are substantial. In regard to the factors of the bal­
ance of damage and convenience, and irreparabili ty of 
injury, and the public interest, the evidence shows with­
out dispute that the grant award to Alabama for all of the 
programs for the period commencing ,January 1, 1967 
through February 28, 1967 (the cutoff date), amount to 
a total of $1,499,780.21. This is only for two months. For 
the fiscal year ending September 30, 1966, Federal funds 
actually expended by the State Department for welfare re­
cipients amounted to approximately $95,000,000 and the 
State funds expended were approximately $31.000,000. The 
budget for the fiscal year ending September 30, 1966, was 
$103,000,000 of Federal Funds and $35,000,000 of State 
funclf.\. This evidence, nlong with the allocation for each 
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program above mentioned, and further evidence by af­
fidavit, shows without dispute that in each and every pro­
gram irreparable injury and damage will be done if the 
cutoff of Federal funds becomes effective, and the matter 
involved is one of great urgency and vital importance to 
the people who depend upon welfare funds for their very 
existence, as well as employees of the state department 
whose salaries are paid in whole or in part from Federal 
funds, and the Court so finds. The Court so finds all the 
fach; found (regardless of the heading under which they 
are classified herein) are considered in connection with all 
the issues between the parties. 

Conclusion of Law. 

A preliminary injunction should be granted where, upon 
consideration of the factors or probability of entitlement 
to relief, balance of damage and convenience, irreparable 
injury and damage if the injunction is not granted, and 
the public interest involved, it is determined that the 
granting of the injunction will best serve the interests of 
.instice. 

Order on Defendant's Motion. 

It is ordered by the Court that the motion filed by the 
defendant to dismiss for ground of lack of jurisdiction, 
and the defendant's motion in the alternative for change 
of venue, such motions raising serious and intricate prob­
lems as to jurisdiction and venne which the Court cannot 
now resolve, are taken under advisement. 

Temporary and Preliminary Injunction. 

Pursuant to the findings of the Court, and pending final 
hearing and final decree, herein, and nntil modified by 
further court order; it iR 

Ordered, Adjudged and Decreed by the Court that the 
Defendant, .Tohn W. Gardner, Secretary of the U. S. De-
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partment of Health, Education and ·welfare, his officers, 
agents, servants, employees and attorneys, and those per­
sons in active concert or participation with him, who re­
ceive actual notice of this order by personal service or 
otherwiRe, be, and each of them are hereby, enjoined from: 

(1) Withholding, discontinuing or cutting off in any 
wise financial assistance to the State of Alabama and to 
the Department of Pensions and Security of the State of 
Alabama under any and all welfare programs administered 
by said State and State Department (including the State 
Board of Pensions and Security) under Titles I, IV, V 
(Part 3), X and XIV of the Social Security Act, pursuant to 
the Secretary's order of ,January 12, 1967. 

(2) Carrying into effect the order, directive or decision 
of the defendant, the Secretary of the U. S. Department 
of Health, Education and Welfare, made January 12, 1967, 
approving or directing the withholding, discontinuance or 
cutting off of Federal funds to each and all of the wel­
fare programs of the State of Alabama and said State De­
partment (including the State Board of Pensions and Se­
curity) described in Section 1 just above. 

It is further Ordered, Adjudged and Decreed that no 
bond or security is required to be given as a condition of 
said injunction. 

Done and Ordered this 3rd day of February, J 967. 

C. W. Allgood, 
United States District Judge. 
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APPENDIX B. 

In the Matter of the Alabama State I 
Board of Pensions and Security I Docket No. CR-1. 
and the Alabama State Depart-
ment of Pensions and Security. 

COMPLIANCE PROCEEDING PURSUANT TO SEC­
TION 602 OF THE CIVIL RIGHTS ACT OF 19G4 
AND THE REGULATION OF THE DEP ARTM:BJNT 
OF HEALTH, EDUCATION AND \VELFARE IS­
SUED PURSUANT THI~RETO. 

Action of the Secretary of Health, Education 
and Welfare. 

This case involves the refusal of the Alabama Board of 
Pensions and Security and the Alabama State Depart­
ment of Pensions and Security (hereinafter referred to 
jointly as the Agency) to comply with the Regulation is­
sued by this Department and approved by the President 
pursuant to Section 602 of the Civil Rights Act of 1964 
(45 CFR 80). 

Under Section 80.4 (b) of this Regulation each State 
agency administering "continuing" public assistance and 
welfare programs financed in part by Federal funds is to 
submit a statement of the extent to which those programs 
are and arc not in compliance with Title VI of the Civil 
Rights Act and a description of methods of administer­
ing those programs which the Commissioner of ·welfare 
finds give reasonable assurance of securing compliance 
nuder Title VI. The Alabama agency administers such 
programs under Titles I, IV, V (Part 3), X and XIV of 
the Social Security Act. Their programs provide for Old 
Age Assistance and Medical Assistance for the Aged, Aid 
to Families with Dependent Children, Chilr1 ·welfare 
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Services, Aid to the Blind and Aid to the Permanently 
and Totally Disabled. 

Only the Alabama agency, among the welfare agencies 
of all the States, has refused to submit the required state­
ment and description of its compliance program. Be­
tween December 1964 and August 1965, the Commissioner 
of \Velfare, through printed materials, briefings, private 
conferences and direct correspondence, sought the com­
pliance of the Alabama agency. 

On August 17, 1965, however, the Commissioner deter­
mined in writing that she was unable to bring the Agency 
into voluntary compliance with Title VI and scheduled a 
hearing on the matter. A notice was sent to the Alabama 
agency on that same day by the General Counsel of this 
Department specifying those matters of fact and law 
which were considered to constitute non-compliance and 
stating that Federal assistance to Alabama under the pro-
grams involved would be terminated if the Agency was 
found to be in non-compliance. 

The hearing procedures called for in Section 602 of the 
Civil Rights Act and in Sections 80.8 ( c), 80.9, 80.10 and 
81 of the Regulation of this Department ( 45 CFR, Parts 
80 and 81) ha Vf' been followed. 

The Hearing Examiner in this case recommended on 
April 6, 1966, that the Alabama welfare agency be found 
in non-compliance with Title VI and that Federal assist­
ance to Alabama under rritles Is IV, V (Part 3), X and 
XIV of the Social Security Act he terminated. After a 
hearing and the consideration of briefs and exceptions, 
the Commissioner of Welfare substantially adopted those 
recommendations in a decision dated November 16, 1966. 

My function is to ''approve such decision, . . . vacate 
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of non-compliance with Title VI, I am to make a full re­
port of the matter to the Ways and Means Committee of 
the House of Representatives and to the Senate ],inance 
Committee. Under the Jaw the effective date of such ter­
mination is to be 110 less than thirty days after such 
reports are filed. 

I have reviewed the Commissioner's decision, the testi­
mony, exhibits, briefs and recommendations on which it 
was based, the exceptions filed hy the Alabama agency 
and the reply thereto of the Genera] Counsel of this De­
partment. 

Three requests or motions made by the Alabama agency 
call for an answer at this point: 

1. Request for a hearing before the Secretary. 

Under Section 81.106 of this Department's RBgulation 
or independent thereof, the Agency requests an oppor­
tunity to make an oral presentation to me. 

This request is denied. In my opinion the issues in 
this case have been fully elaborated, clarified and em­
phasized in the testimony before the Hearing Exam­
iner and the Commissioner and in the exhibits, briefs, 
recommendations and decision wl1ich have been sub­
mitted. 

2. Motion to present current data, concerning civil rights 
in Alabama as it relates to grants and services under 
the child welfare and public assistance programs in­
volved in this proceeding. 

The Alabama agency asserts that changes have 
taken place since the time of the hearing before the 
Examiner which "materially affect" Alabama's right 
to receive Federal assistance for child welfare and 

it, or remit or mitigate anx sanctions imposed" . . . ---~----- public assistance programs. They ask to be allowed 
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This motion is denied. Evidence of decreased racial 
discrimination in the operation of the Federally as­
sisted child welfare and public assistance programs in 
Alabama would be welcome. However, such evidence 
of decreased discrimination alone would not compen­
sate for the failure of the Alabama agency to commit 
itself to achieve non-discriminatory care and services 
in Federally-assisted programs as called for in Sec­
tion 80.4(b) of this Department's Regulation. Were it 
willing to do so, however, this evidence would, of 
course, be relevant and needed to evaluate the ade­
quacy of the methods of administration which it would 
propose to use to assure compliance with Title VI. 

3. Motion to incorporate Title XIX into this proceeding. 

Pursuant to Section 81.56 of this Department's Reg­
ulation, the Alabama agency moves to add to this 
proceeding, the question of the compliance of its pro­
posed Medical Assistance program with Title VI. The 
Agency is trying in this way to have this new pro­
gram approved and funded without providing the as­
surances of non-discrimination called for in our Regu­
lation. The Agency promises only to comply with 
what the courts ultimately decide it must do. 

This motion is denied. I do not believe that grant­
ing it would be either timely or appropriate. 

This Department shares the expressed interest of 
the Alabama welfare agency in bringing the benefits 
of Title XIX to the people of Alabama as soon as· 
possible. 

We stand ready to help it to resolve all of the 
issues-civil rights and otherwise-which presently 
stand in the way of approval of its Title XIX plan. 

If the Commissioner of -welfare determines that 
voluntary compliance with Title VI requirements can­
not be obtained for that plan, formal action on the 
matters in cfo;pute will be expedited. 

.. 
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Approval of Decision. 

The Alabama agency recognizes that the "legality" of 
this Department's Title VI Regulation is not a question 
to be considered in this proceeding. This issue may be 
raised before the courts. 

Within the area of Departmental discretion under the 
Regulation, however, I consider the actions of the Com­
missioner of Welfare in this matter to have been reason­
able and appropriate and I approve her decision that the 
Alabama agency is not in compliance with Title VI. 

It is disappointing that we have had to seek compliance 
formally in an area where the voluntary cooperation of 
all parties is so important. It is particularly unfortunate 
that such action may necessitate the termination of badly 
needed Federal welfare funds in Alabama. 

The Alabama welfare agency in effect seeks to force this 
Department to choose between its mission to assist States 
in aiding the needy and its obligation to secure non­
discriminatory treatment for those receiving assistance 
through Federally aided programs. As stated at page 26 
of its brief to the Commissioner of ·welfare, "Until public 
assistance recipients receive an adequate grant and receive 
needed services, Respondents submit that the requirements 
of the Civil Rights regulations are irrelevant, oppressive 
and illegal.'' 

This Department does not agree that the poor and the 
disabled arc less entitled to non-discriminatory treatment 
than other Americans. We do not propose to ignore or 
postpone their fundamental human rights until we can 
adequately provide for their physical needs. We do not 
accept the proposition that seeking non-discriminatory 
eare for the needy will reduce the amount of care avail­
able to them. 
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It seems self-evident that the more scarce facilities arc, 
the more important it is to try to assure full access to 
them by all those in need of assistance under Federally 
aided programs. 

The Alabama agency alone among the welfare agencies 
of all the States has refused to accept the procedures sug­
gested by the ·welfare Administration for compliance with 
rritle VI. It has attacked the validity of the provisions in 
Section 80.3 of the Department regulation which prohibits 
discrimination in the provision of Federally-assisted serv­
ices through third parties. It has been unwilling to com­
mit itself to achieve non-discriminatory care and services 
in Federally-assisted programs as called for in Section 
80.4 (b) of that regulation. It has not adopted or proposed 
methods of administering its programs which give "rea­
sonable assurance'' that compliance with Title VI can be 
obtained; nor has it made a clear commitment not to dis­
criminate on the basis of race in those aspects of its pro­
gram which are solely within its control as is also reciuired 
in Section 80.4(b ). It has said only that it will comply 
with the Civil Rights Act as that Act is interpreted in the 
courts. 

To await ultimate judicial review and approval of the 
Department's Regulation before enforcing its provisions 
would constitute an abdication of the responsibility of this 
Department. 

The object of Title VI and of our Regulation is to assure 
that with respect to Federally-assisted programs no person 
shall on the basis of race, color or national origin be sub­
jected to discrimination or excluded from any Federal 
benefit. 

vVhere compliance with this statutory mandate cannot 
be secured by voluntary means, Congress has directed 
that, after an opportunity for a hearing and a finding on 
the record, Federal agencies and departments are to ter-
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minate or withdraw financial assistance. The procedures 
prescribed by CongTess have been adhered to fully and 
meticulously. Alabama continues to have the right of 
seeking judicial review of any final action taken by the 
Department. 

The refusal to submit the required assurances and meth­
ods of administration is more than a matter of form. The 
General Counsel is correct in stating that in programs 
such as these: 

"The Federal-State relationship is grounded in Stat<..> 
plans which evidence the State's commitment, whereby 
the single State agency (here, the Respondents) is 
charged with responsibility for seeing that Federal 
requirements are met. In absence of such an under­
taking of responsibility by the State, there is no basis 
for operation of the Federal-State program.'' 

As he also stated: 

"With the enactment of Title VI the State's respon­
sibility was automatically extended, if it desired to 
continue to receive Federal financial assistance, to em­
brace the prevention of racial discrimination under the 
programs.'' 

Alabama has refused to comply with the Department 
Regulation despite the repeated conciliatory efforts of the 
Commissioner of Welfare to find a basis for agreement. 
Correspondence from the Commissioner and the General 
Counsel and their statements in this proceeding make 
clear that they have remained ready to consider any rea­
sonable modification proposed by the State to the sug­
gested procedures which would still meet the requirements 
of the Regulation. 

Specifically, the Alabama welfare agency has been as­
sured in writing that it need commit itself to compliance 
only for thrn;e programs under which it wishes to qualify 
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for continued Federal assistance. The Agency also has 
been advised that it may negate any inference that it is 
guaranteeing the compliance of those whom it compen­
sates for furnishing services to beneficiaries of Federal 
Services. 

It should also have been obvious to the Agency that it 
could have offered to comply on those parts of its pro­
grams which do not involve any compensation for serv­
ices provided to beneficiaries by third parties. :More than 
80 percent of the Federal assistance provided for its pro­
grams does not involve such third party services. 

None of these possibilities has produced any perceptible 
movement by the Alabama agency toward compliance for 
any part of its programs. It remains in non-compliance 
m at least the following respects: 

1. It has not made a clear and adequate commit­
ment to insure non-discriminatory operation of its 
Federally aided welfare programs even in those parts 
which involve payments or the provision of services 
directly to beneficiaries by the Agency. As stated 
by the General Counsel at page 4 of his brief dated 
December 22, 1965, '"l1his prohibition against dis­
crimination extends to any differential treatment on 
account of race in any aspect of the making of money 
payments, including the treatment of individuals in 
facilities where application is made, any medical ex­
aminations incident to the determination of eligibil­
ity, the determination of eligibility itself and the 
amount or type of benefits or social services, and the 
assignment of case workers." The prohibition against 
discrimination similarly extends to other matters 
which are under the Agency's control such as the 
location of local offices. 

2. The Alabama agency has refused to accept any 
responsihility for assuring that third parties to whom 
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it provides services, or whom it compensates in con­
nection with care they provide to beneficiaries, shall 
provide such care without racial discrimination. 

3. It has not provided an adequate statement of 
the extent to which racial discrimination presently 
exists in connection with its Federally-assisted wel­
fare programs. 

4. It has not agreed to or proposed methods of ad­
ministering its Federally-assisted welfare programs­
even in connection with those matters which do not 
involve the services of third parties-in a way that 
gives reasonable assurance that those parts of its 
programs will be operated on a non-discriminatory 
basis. More specifically, it has not: 

(a) provided sufficiently for instruction or dis­
semination of information about the rights and 
responsibilities under Title VI of staff members, 
beneficiaries or third parties providing services; 

(b) proposed any system of surveying com­
pliance, keeping records or filing reports that 
would enable compliance to be properly evalu­
ated; 

(e) suggested a complaint process that offers 
all interested or affected persons an adequate op­
portunity for consideration of complaints of al­
leged non-compliance. 

In short, more than two years after promulgation of 
this Department's Title VI Regulation and more than 16 
months after receipt of the bill of particulars contained 
in the General Counsel's letter of August 27, 1965, the 
Alabama agency has not offered to correct any of the 
deficiencies in compliance as to any part of any of its 
Federally-assisted programs. 
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Exceptions Taken by the Alabama Agency. 

The Alabama agency has taken numerous exceptions to 
the decision of the Commissioner of Welfare most of which 
repeat exceptions which it had taken to the Hearing Ex­
aminer's recommended decision. 

I have considered each of these and make the following 
rulings on them: 

I. Withholding of Funds for Direct Grants to Pub­
lic Assistance Recipients. The Alabama Welfare 
agency contends that the parts of its programs which 
involve direct money payments to beneficiaries are 
separable from the parts which involve payments to 
third parties for services to beneficiaries, that no 
significant discrimination has been shown as to such 
direct payments and therefore that Federal funds for 
such payments should not be withheld. 

Commissioner Winston's decision did not rule that 
the Alabama agency could not comply on the direct 
payment parts of its programs alone. She noted, 
however, that it was still not clear "whether the Re­
spondents are prepared to offer a Statement of Com­
pliance which the Commissioner of Welfare could find 
acceptable under Federal law and regulations with 
respect to direct money payments." 

The Alabama agency seems unwilling to accept the 
fact that it must do more than pledge non-denial of 
benefits based on race and refute any allegations of 
discrimination which are made. 

Section 601 of the Civil Rights Act of 1964 provides 
not only that beneficiaries of Federally assisted pro­
O'rams shall not be denied benefits on the basis of race, 
~ut also that they shall not be subjected to racial 
discrimination under such programs. 

In accordance with Section 602, the Regulation 
which this Department has issued seeks to effectuate 
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those provisions consistent with the achievement of 
the objectives of the various programs covered by 
this Regulation. 

The Regulation seeks to do so in the tradition of 
Federal-State health, welfare and education programs 
by providing for each State agency to submit a state­
ment assuming responsibility for securing compliance 
with Title VI and a program for achieving that re­
sult. As stated earlier, the Alabama agency has re­
fused to submit such a statement and a program. 

The Agency also suggests that its practice of as­
signing case "\Vorkers to beneficiaries on the basis of 
race is excluded from the coverage of Title VI by 
Section 604. I reject that suggestion. Section 604 
does not excuse discriminatory employment practices 
which also constitute discrimination in the way serv­
ices are provided to beneficiaries of Federally as­
sisted programs. This has been our consistent posi­
tion in connection with the assignment of teachers 
under Federally assisted education programs and it 
is equally applicable to case workers employed by 
State Welfare agencies. 

The exception of the Alabama agency to the with­
holding of Federal funds for direct payments to bene­
ficiaries is therefore denied because the Alabama 
agency has thus far refused to comply with the re­
quirements of TitJe VI eve11 as to such direct pay­
ments. 

As noted by the Gernffal Oonnsel at pages 7 and 8 
of his brief: 

"In the Federal-State programs, the CongresR 
has made Federal financial assistance available 
to the States if they comply with certain Federal 
requirements prescribed in or pursuant to the 
applicable Federal statutes. The States have the 
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sole choice as to whether they wish to participate 
in any program. If the Respondents will not 
comply with the requirements pursuant to Title 
VI of the Civil Rights Act of 1964, it is their 
choice, and theirs alone, not to be eligible for 
Federal financial assistance.'' 

"Respondents have challenged the implementa­
tion of Title VI in the simplest and most funda­
mental way-by refusing to agree to a basic 
condition for operation of the programs. Unless 
the Federal authorities are to abandon their re­
sponsibility for carrying out the Federal statute 
and the Presidentially-approved Regulation, there 
is no alternative to acceding to the State's choice 
to opt out of the Federal-State programs.'' 

The Alabama agency is specifically invited, how­
f'ver, to submit a satisfactory compliance statement 
and methods of administration to cover at least the 
parts of its programs which pro vi do for direct money 
payments. Such action on its part would make it 
possible for us to continue more than 80 per cent of 
the Federal assistance we are now providing for the 
programs in question. The Commissioner of Welfare 
is available to discuss this possibility if the Alabama 
agency so desires. 

IL Withholding of Federal Funds Used to Pay for 
Services Where the Beneficiary Has Selected the One 
Providing the Service. The Alabama agency urges 
that Federal funds used to pay for the services pro­
vided by third parties should not be terminated be­
cause of racial discrimination in providing such serv­
ices since the beneficiary not tho State agency selects 
the one to provide the service. 

This exception is also rejected. The refusal of the 
Alabama agency to accept respom;ihility for assuring 
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beneficiaries are served without discrimination cannot 
be justified on the ground that the beneficiaries are 
''free'' to choose the providers of their care. In 
many cases the beneficiaries have no choice but to 
accept what they can get on whatever terms it is 
offered and wherever in the State it is available. 
The ultimate object of Title VI, this Department's 
Regulation and this proceeding is to broaden their 
choice and to improve their options. 

It is also noted that the Alabama agency performs 
functions in connection •vi th third party "vendors" 
beyond paying for their services. Either directly or 
through other State agencies it negotiates or sets the 
fees which it will pay and it is involved-as the 
Agency itself admits-in at least "helping" make 
arrangements for medical care "if requested to 
do so.'' 

If the Alabama agency ·would assume its responsi­
bilities, the termination of Federal funds for third 
party payments could be avoided. We could work 
together with the Agency toward our common ob­
jective of better service for the needy of Alabama. 

III. Withholding of Administrative Funds. 

'l1he Alabama agency states that "Commissioner 
King has made it clear that he will do everything 
within his control to comply with Title VI of the 
Civil Rights Act, and it excepts to any withholding 
of Federal funds for administration of Alabama's 
Public Assistance and Child Welfare programs." 

The exception is denied. For the reasons set forth 
above, I do not believe that either Commissioner King 
or those representing him in this proceeding have 
made clear that the Alabama agency is complying or 
is ready to comply with Title VI on any of its pro­
gramR or parts thereof. 
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If the Agency is ready to do so now, however, for 
those parts of its programs which involve only direct 
payments and services to individuals, we will be able 
to continue providing funds for administration of 
those program parts. 

IV. Exceptions Repeated From Brief to the Com­
missioner of Welfare. 

(1) Determination of the Alaba,ma Agency's Un­
willingness to Comply Voluntarily. The Agency con­
tends that both the Hearing ]Jxaminer and the Com­
missioner of Welfare misjudged it. It asserts that it 
"wishes now to comply with any legally effective law 
or rule and regulation," but that the Agency does not 
consider the Title VI regulation of this Department 
to be legally effective in Alabama. It seems to sug­
gest that since it may seek judicial review of our 
Regulation and since it has said it will comply with 
what the courts will enforce, that it is prflmature to 
find it unwilling to comply. 

I agree with Commissioner -Winston's overruling of 
this exception. The "willingness to comply" which 
the Alabama agency expresses is neither adequate nor 
immediate. 

(2) Proposed Findings. The Commissioner of Wel­
fare recognized that the Alabama agency had propoRed 
findings to the Hearing Examiner and the Agency 
stated that she had corrected the error alleged. 

(3) Application of Title VI to Discrimination in 
Services Provided by Third Parties in Federally As­
sisted Programs. The Alabama agency repeats its ob­
jection to the Hearing Examiner having summarized 
part of its position as being "that Title VI of the 
Civil Rights Act doeR not, in substance, authorize the 
Federal Government to object where individuals are 
separated or segrf\gated on the gronnds of race, color 
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or national origin, in being provided benefits under 
Federally financed assisted programs, particularly 
when such services are provided by third parties 
through contractual or other means." The Agency 
says instead that its position is that it does not have 
the power to compel such third parties to stop dis­
criminating on the basis of race. 

The Commissioner of ·welfare overruled the excep­
tion saying that she considered the Hearing Exam­
iner's interpretation "to be more in accord with the 
Respondent's primary position than the exception sug­
gests.'' 

I agree. However it is phrased, the Alabama agency 
is saying that in complying with Title VI it should 
not have any responsibility to avoid arrangements 
with third parties who discriminate. 

No one has suggested that it can compel private 
parties to provide services to Federally assisted bene­
ficiaries without discrimination. 

Our Regulation under Title VI is based upon the 
premise that most of those providing such services 
can be persuaded to provide them non-discriminatorily 
and to the extent they will not, that Federal funds 
should not he paid to help perpetuate such discrimina­
tory practices against innocent beneficiaries. Alter­
nate, acceptable services should be found and de­
veloped. 

The Alabama agency has refused to be a party to 
such persuasion and administrative action, at least 
until it has exhausted its rights to judicial review. 
Assuming the legality of our Regulation were upheld, 
the Agency apparently would then accept responsi­
hility for seeking- third party compliance-althongh, 
of course, it will have no greater power then to compel 
fmch comp1im1ce th:rn it now h::tR. 
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( 4) Eligibility for Public Assistance in Alabama. 
The Alabama agency repeats its exception to the Hear­
ing Examiner's statement that "a completely destitute 
aged individual may receive a money payment of $'75 
per month.'' 'The Agency concedes that this is or was 
correct but contends that it is misleading because 
"a person need not be 'completely destitute' to receive 
the amount." 

I concur in the Commissioner's ruling that the issue 
involved here is immaterial. 

( 5) Help Provided in Arranging for Medical Care. 
The Alabama agency asserts that the Hearing Ex­
aminer erred in stating that "quite frequently" it 
participates in helping to make arrangements for 
those needing medical care and that the Commissioner 
of Welfare failed to recognize that this was "an in­
correct reference to freedom of choice'' which raises 
"a material question." 

The Commissioner noted that the Alabama agency's 
view of its undertakings on behalf of those wanting 
arrangements for medical care to be made for them 
was more limited than that of the Examiner. She 
found support for this statement in the record, how­
ever, and determined that "in any event, the Excep­
tion relates to an issue substantially immaterial to 
the basic mode of administration to which it is ad­
dressed.'' 

This exception is again overruled. As stated earlier, 
the Alabama agency, as the disburser of Federal funds 
for welfare in Alabama, has a responsibility to seek 
an end to discrimination in the services provided by 
third parties under Federally assisted programs. 

This is true even when the individual selects the 
provider of his care. The extent of the Alabama 
agency's involvement in mH king arrnngemfrnfa for 
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such care does not affect the existence of that responsi­
bility but only the ways in which it should be exer­
cised. 

(6) Securing the Services of Physicians. The Ala­
bama agency also repeats its exception to the Hearing 
Examiner's statement that the Alabama agency uses 
the services of physicians to determine eligibility for 
certain forms of public assistance. It again urges the 
materiality of any point relating to freedom of choice. 

In its previous assertion of this exception the 
Agency had also noted a second reference to the 
eligibility of ''completely destitute" persons which it 
considered misleading. 

For the reasons stated in dealing with exceptions 
( 4) and ( 5 L I consider that this exception is not ma­
terial and concm in thr CommissionC'r's action on it. 

(7) Omission of Findings on the Legislative History 
of the Civil Rights Act of 1964. The Commissioner 
properly overruled this exception. As noted earlier 
the "legality" of this Department's Title VI Regula­
tion will not be considered in this proceeding. There­
fore, no findings of legislative history are considered 
necessary to support it. 

(8) Discrimination in Availability of Day Care 
Centers. The Alabama agency repeated its objection 
to the Hearing IiJxaminer's statements concerning dis­
crimination in the availability of day care centers in 
Alabama. It objects to his having stated that the 
same ratio of availability of better quality day care 
centers existed in favor of whites as was true for day 
care centers in general. 

The Commissioner of Welfare did not consider this 
objection material because it was directed at the pre­
cise ratio of white t.o Negro qu::ilit~r day care centers 
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and did not dispute the findings of discrimination in 
the availability of those centers. Her ruling is affirmed. 

The analysis ''of the ways in which discrimination 
exists or is practiced'' which the Alabama agency 
urges be undertaken, can best be done-as our Regula­
tion provides-by the Alabama agency as part of its 
program of complinnce with Title VI. 

(9) Separate But Equal Doctrine. 'rlrn Alabama 
agency contends that it is not seeking to justify the 
segregationist practices of third parties providing 
services under Federally assisted programs but is only 
contending that it is unable to require civil rights 
compliance by such parties. It "objects strenuously" 
to the Hearing Examiner's Rtatement identifying its 
position with t.he separate-but-equal doctrine. 

This objection is overruled. 'fhe Hearing Ex­
aminer's characterization was neither unreasonable nor 
material. 

Without using the phrase "separate but equal", the 
Alabama agency has repeatedly urged that compliance 
with Title VI should not be considered to require it 
to seek "sociological purity of the supplier of services 
to the indigent." It has sought to establish its com­
pliance with Title VI principally on the basis that no 
beneficiary is denied benefits in Alabama because of 
race even though such benefits may be provided on a 
Regregated or discriminatory hasis. 

All of these things indicate the acceptance by the 
Alabama agency of present patterns of segregation and 
discrimination in providing federally assisted welfare 
services. 

·whether or not the agency approves of such segre­
gation and discrimination or merely acquiesces in it, its 
approach would help to perpetuate such practices and 
does not discharge its responsibilities under Title VI 
of protecting beneficiaries from such practices. 
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( 10) Adequacy of Statement of Compliance. The 
Alabama agency contend:-:; that it has filed a statement 
of compliance with Title VI. It also objects to the 
Hearing Examiner's determination that it had, in 
executing its State plan, in fact assumed responsi­
bilities for assuring that third parties providing serv­
ices must avoid discrimination in so doing. 

The inadequacies of the statement submitted by 
Commissioner King were fully covered in the General 
Counsel's letter of August 27, 1965, and have been 
reaffirmed at each stage of this proceeding, including 
earlier parts of this action. 

As Commissioner "Winston noted, the point raised 
aR to thf> Stat0 plan is immateriRl. 

(11) Coverage of Individual Physicians. The Ala­
bama agency implies that since conditions in the offices 
of individual physicians are not explicitly covered in 
Title VI or in this Department's Regulation, we should 
not insist that those whose care is paid for with Fed­
eral funds are entitled to non-discriminatory treat­
ment in such offices. 

Commissioner Winston was correct in ruling that 
this matter is adequately covered in the illustrative 
examples of the scope of the Regulation, specifically 
in Section 80.5 (a). 

(12) Reasonableness of Compliance Requirements 
Regarding Third Party Actions. 'l'he Alabama agency 
asserts again that it should not be required to "boy­
cott'' third parties providing services in a discrimina­
tory manner under Federally assisted programs in 
order to receive such Federal assistance. It askR 
reexamination of its exceptions to the Hearing Ex­
aminer's decision in which the Agency observed that 
"It appears that the regulations with respect to third 
parties promulgated by the Department of Health, 
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Education, and Welfare are irrelevant, oppressive and 
illegal in Alabama.'' 

As stated earlier the legality of the Regulation will 
not be considered in this proceeding and the expressed 
intention of the Alabama agency to seek judicial re­
view of this Regulation will not be accepted in lieu 
of compliance with the Regulation. 

(13) Failure to File a Statement of Compliance. 

The Alabama agency excepts to a second finding 
of the Hearing Examiner that it did not submit a 
Statement of Compliance. It also refers to its ex­
ception to any withholding of Federal funds for di­
rect money payments. 

For the reasons stated in overruling exceptions I 
and 10, this exception is also overruled. 

(14) Knowledge of Discriminatory Practices. 

The Alabama agency contends that the Hearing 
Examiner incorrectly described Commissioner King's 
knowledge of discriminatory practices involving wel­
fare recipients. The Examiner stated that ''Respond­
ents have neither made nor taken any action to make 
or secure a fair inventory or evaluation of the extent 
of unavailability of treatment, or other discriminatory 
practices directed against beneficiaries of the pro-· 
grams involved here, solely on account of their race 
or color, and Respondents have not evidenced any 
intention of so doing . . . " 

As the Agency's brief to the Commissioner of Wel­
fare indicates, the exception is based on the fact 
that Commissioner King did assert that he was in­
formed about the availability of certain kinds of 
medical care to the needy of both races in Alabama. 
However, the Commissioner also testified that he had 
not tried to make any evaluation of Title VI com-
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pliance or non-compliance in Alabama welfare pro­
grams and that the Alabama agency had no intention 
of signing a compliance statement. covering contrac­
tual arrangements with third parties. 

I agree with Commissioner Winston that the record 
supports the finding of the Hearing Examiner. Com­
missioner King did not have nor has he expressed 
any willingness to compile the detailed inventory of 
compliance and non-compliance required under Title 
VI. The finding should be modified, however, to re­
flect Commissioner King's knowledge about the avail­
ability or unavailability of certain forms of treat­
ment. 

(15) Segregation in County Office Buildings. 

Commissioner Winston conceded that the Hearing 
Examiner's finding of segregation or discrimination 
in the use of physical facilities in county office build­
ings where 'velfare programs are administered, should 
be modified to indicate that such segregation or dis­
crimination ouly exists in some of such buildings. 

The Alabama agency still objects to the finding, 
stating that the testimony established ''that county 
offices, with very few exceptions, maintain all facili­
ties on a nearly non-discriminatory basis.'' 

The Commissioner of Welfare ruled properly on 
this matter, in my opinion. The record docs not make 
clear hO'w extensive segregation is in such office 
buildings. The word ''some'' certainly does not preju­
dice the position of the Alabama agency that "with 
very fow exceptions'' such hnildingR are operated 
on a non-discriminatory basis. 

(16) Validity of Department of Regulation. 

The reservation of this exception is noted. As 
stated earlier, this matter will not be considered in 
this proceeding. 
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(17) Failure to Find Non-Denial of Benefits on the 
Basis of Race. 

'l'he Alabama agency "objects strenuously" to the 
lack of a finding that it does not deny benefits on 
the basis of race. 

It is true that the Agency has repeatedly asserted 
that it docs not deny benefits on the basis of race 
and that it is not aware of anyone who, because of 
race, has not been able to secure medical care or 
services somewhere in Alabama. Given the testimony 
as to the amount of discrimination and segregation 
existing and in the absence of a complete evaluation 
of the extent of compliance under Title VI, the Com­
missioner of Welfare correctly determined that it 
was neither possible nor appropriate to make the 
finding requested by the Agency. 

(18) Concern about Timing. The Alabama agency 
docs not press its exception that the Certificate of 
Service attached to the Hearing Examiner's Recom­
mended Decision is defective because of incomplete 
dating. It suggests, however, "that on questions of 
timing the Department of Health, Education and 
'vVelfare has consistently shown a lack of concern 
about establishing the point of time in which certain 
legal actions can be deemed to have occurred or not 
to have occurred." As Commissioner 'vVinston ruled 
and the Alabama agency seems to concede, any cleri­
cal error that occurred in connection with the Certifi­
cate of Service did not prejudice it. Its request for 
a hearing before the Commissioner was granted and 
its request for an extension of time to file their ex­
ceptions and briefH with me was granted. 

The Alabama agency's "suggestion" of our lack 
of concern with the time at which legal actions "can 
be deemed to have occurred or not to have occurred'' 
seems intended to renew its exception that this pro-
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ceeding is premature. Tl1at exception is agai11 re­
jected. Two years after the effective date of our 
Title VI Regulation is not too early to determine 
that agencies which have refused from the beginning 
to provide the assurances required, are not in com­
pliance with Title VI. 

(19) Failure to Find that the Compliance State­
ment Required is an Unreasonable Implementation 
of the Civil Rights Act. The Alabama agency objects 
to the failure to find that it should not be required 
to state more than that it will comply with the Civil 
Rights Act and that the compliance statement re­
quired by the Commissioner of 'vVelfare is not au­
thorized by the Civil Rights Act as it applies to 
welfare programs. This objection is overruled. 'l'he 
desired findings are wrong. Under the Title VI Reg­
ulation of this Department, the Alabama agency is 
required to state more than that it will comply with 
the law as it is ultimately interpreted in the courts. 
The compliance form which the Welfare Administra­
tion has suggested is a reasonable and appropriate 
implementation of that Hegulation. It has also been 
made clear that it may suggest any modifications 
thereof which meet the requirements of th<' Regu­
lation. 

As requested by the Alabama agency, the material 
contained at pages 1-13 and 23-27 of the brief to 
Commissioner Winston is considered to have been 
included in the exception and brief which the Agency 
filed with me. 

The points contained in those pages and in the 
conclusion to the brief filed with me arc considered 
to have been adequately discussed and disposed of 
elsewhere in this action. Any point or exception 
raised by the Alabama agency and not otherwise 
disposed of is rejected. 
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Conclusion. 

For the reasons stated above, I approve the decision of 
the Commissioner of Welfare that the non-compliance of 
the Alabama welfare agency with Title VI requires the 
termination of Federal assistance until compliance can be 
achieved. 

Such a termination will produce serious hardship to 
many needy persons and their families in Alabama. It 
will also rupture a Federal-State relationship which has 
functioned for more than 30 years in serving the poor and 
disabled of Alabama. 

I want to avoid both results to the extent possible. I 
cannot do so, however, by condoning the refusal of the 
Alabama welfare agency to assume the same kind or re­
sponsibility for Federal standards on non-discrimination 
that it has assumed for other aspects of its Federally as­
sisted programs. 

Although the Alabama agency has repeatedly stated its 
intention not to comply unless it fails to have the Com­
missioner's decision reversed on judicial review, I con­
tinue to hope that the Alabama agency will come into full 
compliance for all of its programs voluntarily and thus 
end the necessity of eliminating or reducing Federal as­
sistance to the needy of Alabama. 

Because its primary objection seems to be against re­
quiring third parties to serve beneficiaries of J:i~ederal as­
sistance without discrimination and because of its concern 
about termination of funds for direct money payments to 
beneficiaries, I have specifically invited the Alabama 
agency to submit adequate compliance statements for the 
parts of its plans which involve only direct money pay­
ments or social services to individuals. This option of 
compliance for some but not all of the Federally-aided 
programs has always been available to the State agency. 
I wish to urge the agency to avail itself of this option 
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dnring the period prior to the effective date of this order. 
If the agency fails to do so, it must assume full respon­
sibility for any disruption in the provision of aid and care 
to the needy of Alabama. 

As part of such compliance statements, the Alabama 
agency should state that third parties are not and will 
not be involved in the assistance and services provided 
to beneficiaries and therefore that the requirement of the 
Regulation concerning third party responsibility is not 
applicable. 

Compliance with Title VI for those parts of the Ala­
bama Public Assistance and \Velf are programs which do 
not involve third party "vendors" would enable us to 
continue providing more than 80 percent of the approx­
imately 95 million dollars that the Federal government 
contributes annuall~' to thm;e pro.grams. 

\Ve regret that even if compliance is achieved for these 
program parts, Federal funds for medical assistance for 
the aged and the disabled will still have to be terminated 
in Alabama if the State Agency persists in its refusal to 
accept responsibility for securing compliance with Title 
VI by third parties providing such Federally assisted 
care. The necessity of terminating Federal funds used in 
making payments to physicians, hospitals and nursing 
homes in Alabama or in providing services to nursing 
homes and other institutions will also adversely affect the 
State programs for child welfare, aid to dependent chil­
dren and aid to the hlind. 

I, of course, continue to invite the voluntary compliance 
of the Alabama agency for these third-party paymentR 
and services also. 

I am this day filing a full report of this matter with 
the Vi7 ays and Means Committee of the House of Repre­
sentatives and with the Senate' Finance Committee. Pur­
suant to Section 602 of the Civil Rights Act of 1964 and 
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Section 80.8 (c) of the Regulation of this Department, the 
<lecision terminating Federal assistance which is approved 
in this action will become effective at midnight, February 
28. 

As indicated above, I would welcome the opportunity to 
modify this action and the termination of funds to the 
extent that the Alabama agency comes into compliance as 
to all or part of any of the Federally-assisted programs 
involved. The opportunity for it to do so has been avail­
able for two years but I want to make it clear that the 
action I am now taking in no way reduces that oppor­
tunity or our desire that Alabama take advantage of it. 

.Jan. 12, 1967. 

,John "\V. Gardner, 
Secretary, 

Department of Health, Educa­
tion and Welfare, 

Washington, D. C. 20201. 
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APPENDIX C. 

In the 
United States ·court of Appeals 

For the Fifth Circuit. 

No. 24468. 

.John W. Gardner, Secretary of the United States 
Department of Health, Education & Welfare 

' Appellant, 

versus 

The State of Alabama, for and in behalf of and as 
Trustee for the Department of Pensions and 

Security of the State of Alabama 
' Appellee. 

No. 24561. 

The State of Alabama, for and in behalf of and as 
Trustee for the Department of Pensions and 

Security of the State of Alabama 
' Petitioner 

versus 

John W. Gardner, Secretary of Health, Education 
and Welfare, 
Respondent. 

Appeal From the United States District Court for the 
Northern District of Alabama and on 

Petition for Review. 

(August 29, 1967.) 
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Before Gewin and Ainsworth, Circuit .Judges, 
and West, District Judge. 

Gewin, Circuit Judge: rrhe State of Alabama brought 
suit in the United States District Court for the Northern 
District of Alabama challenging the validity of an order 
issued by the Secretary of Health, Education and W elfa:c 
to terminate payment of approximately $100,000,000 m 
federal funds to the Alabama Department of Pensions and 
Security. The district court entered a preliminary injunc­
tion restraining the Secretary from enforcing the above 
order and the Secretary filed this appeal. The District 
Court expressly refrained from passing on the meri~s of 
the case. Alabama then petitioned this court for direct 
review of the Secretary's order, and its motion to consoli­
date the petition for review and the appeal was granted. 

At the outset it seems appropriate to take note of the 
importance of this case. It is important because the real 
parties in interest are not parties to the co~tro_ve~sy 
which gave rise to this litigation. The real parties m m­
terest are the blind, the maimed and crippled, helpless old 
people, and innocent babies and children who are too im­
mature even to realize that their fate is involved in these 
proceedings. Vii' e do not pause to fix the blame. 'Vhere 
the fault lies is not significant in view of the chief issues 
we must decide. There are many citizens in Alabama 
whose very existence and life's blood are dependent upon 
a proper resolution of the issues tendered to this Court. 
Undne delay, bickering and needless disputing will surely 
result in hunger, neglect and bitter hardship for those 
who are most interested. 'Vith these thoughts in mind, 
after giving the parties ample time to present their 
briefsl and arguments we proceed with restrained haste 
and appropriate deliberation to render our decision. 

1 The final brid was filed on .JunP 27, rn67. 
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Our conclusions and decision in specific terms appear 
hereafter, but speaking generally we hold: (a) the dis­
trict court was without jurisdiction to hear this case; (b) 
the judgment and order of the district court granting a 
preliminary injunction is vacated and set aside; ( c) the 
regulations of the Department of Health, Education and 
·welfare (HF~vV) are valid; ( d) by executing compliaiicc 
forms or their equivalent anthorized and required by 
HE\V the State of Alabama does not become a guarantor 
that third parties with whom it deals will discontinue dis­
crimination on account of race, color or national origin, 
nor docs the execution of such forms or their equivalent 
result in a contract upon which the Federal Government 
could institute legal proceedings for the recovery of fonds 
paid to the state; and (e) the order of the Secretary will 
be enforced in accordance with this opinion subject to the 
stay of such enforcement aR herein ordered and directed. 

Title VI, Section 601 of the Civil Rights Act of 1964, 
42 U. S. C., § 2000d, provides that "[n]o person in the 
United States shall, on the ground of race, color, or na­
tional origin, be excluded from participation in, be denied 
the benefits of, or be subjected to discrimination under 
any program or activity receiving Federal financial as­
sistance." Section 602, 42 U. S. C., § 2000d-1, directs 
"[elach Federal department 01· agency which is empow­
ered to extend Federal financial assistance to any pro­
gram or activity, . . . to effectuate the provisions of 
section 601 . . . by issuing rules, regnlations, or orders 
of general applicability. . . . " 

Pursuant to the above congressional authorization and 
directive, the United States Department of Health, Edu­
cation and Welfare (HEW) promulgated a regulation, 45 
0. F. R., Part 80, §§ 80.1-80.13, on November 27, 1964, 
which became effective after the PreRident's approval on 
December 3, 1964:. In language paralleling section 601, 
quoted a hove, ~ 80.1 of the regulation forhicis discrimina-
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tion in any program or activity receiving Federal finan­
cial assistance from the Department of Health, Education 
and ·welfare. The regulation, at § 80.3 (a) (b), further 
forbids any recipient of federal funds to engage in certain 
enumerated discriminatory practices either directly or 
indirectly. In addition, § 80.3 (b) (2) of the regulation 
provides that recipients, in determining the kinds of serv­
ices or benefits they will provide under any program of 
federal financial assistance may not directly or indirectly 
utilize criteria or methods of administration which are 
discriminatory. 

The regulation also requires, at § 80.4 (b), the following 
statement of compliance: 

"Every application by a State or a State agency 
to carry out a program involving continuing Federal 
financial assistance . . . shall as a condition to its 
approval and the extension of any Federal financial 
assistance pursuant to the application ( 1) contain or 
he accompanied by a statement that the program is 
. . . conducted in compliance with all requirements 
imposed by or pursuant. to this part, or a statement 
of the extent to which it is not, at the time the state­
ment is made, so conducted, and (2) provide or be 
accompanied by provision for such methods of ad­
ministration for the program as are f 011nd by the 
responsible Department official to give reasonable as­
surance that the applicant and all recipients of Fed­
eral financial assistance under such program will 
comply with all requirements imposed by or pursuant 
to this part, including methods of administration 
which give reasonable assurance that any noncompli­
ance indicated in the statement under subparagraph 
(1) of this paragraph will be corrected." 45 C. F. R., 
Part 80, ~ 80.4 (b) (1964). 

Essentially this provision requires the State agency to 
issue a statem0nt t.hnt it will n<lminiRter it programR non-
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discriminatorily and if discrimination is being practiced, 
it was to be outlined in the statement along with appro­
priate methods for its correction. If the State agency re­
fuses to submit the assurance described above, the regu­
lation at § 80.8 (b) authorizes the termination of .F'ederal 
financial assistance in accordance with prescribed proce­
dures. 

The Alabama State Department of Pensions and Se­
curity is the State agency responsible for administering 
and supervising the administration of four Public As­
sistance programs and in addition, one program for Chil<l 
\Velfare Services. The State plans covering these pro­
grams have been approved for the receipt of Federal fi­
nancial assistance under the following titles of the Social 
Security Act, as amended, 42 U. S. 0., ~~ ~01-306, 601-609, 
721-728, 1201-1206, l::l51-1355: 

Title I - Old-Age Assistance and Medical As-
sistance to the Aged. (Known in 
Alabama as ''Old-Age Pension and 
Medical Assistance to the Aged.") 

Title IV -Aid to Families with Dependent 
Children. (Known in Alabama as 
"Aid to Depernfont Children.") 

Title V 

(Part 3) -Child Welfare Servic0s. 

Title X -Aid to the Blind. 

Title XIV-Aid to the Permanently and Totally 
Disabled. 

Accordingly, the Alabama Department has received and 
continues to receive such assistance in furtherance of such 
programs. 

After adoption of the HEW regulation, copies were sent 
to each state welfare agency along with information con­
cerning relevant port.lons of the regulation. In addition, 
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HEvV sent to all state agencies administering approved 
public assistance plans a handbook which outlined the 
state agency's responsibilities, explained the assurance re­
quirement, and contained a suggested sample assurance 
form. By August 1965, every state except Alabama had 
filed an assurance accepted by HEW as adequate under 
§ 80.4(b). 

Efforts to negotiate with the Alabama Department so 
as to bring that agency into voluntary compliance with the 
regulation were extensive. Needless to say they were un­
productive. On August 17, 1965, the Commissioner of 
Welfare formally advised the Alabama Department of its 
noncompliance and, acfo1g under section 602 of the Civil 
Rights Act and §§ 80.S(c) and 80.9 of the regulation, the 
Commissioner offered the Alabama Department an oppor­
tunity for an administrative hearing. 

Three clays later the Alabama Department sent to the 
Commissioner by letter a statement of "compliance with 
Title VI of the Federal Civil Rights Act of 1964." vVhile the 
letter stated that there were no discriminatory practices in 
the use of physical facilities of the Alabama Department 
or the offices of County Departments which are located 
in buildings under the control of the State, it indi­
cated that discrimination existed in the physical arrange­
ment of county offices which are furnished office space by 
local governing bodies. Also the letter pointed out that 
segregation existed in some institutions, agencies and 
organizations such as hospitals, nursing homes, children's 
institutions, and training schools, who by contract or other 
arrangement with the Alabama Department dispense aid, 
care, services and other benefits to recipients of the 
various programs. rrhe Commissioner found that the letter 
could not be accepted as an adequate statement of com­
pliance. The primary objections were that although the 
Alabama Department's statement of compliance indicated 
that some of the private institutions, agencies and organi-
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zations which provide services under the Federally-assisted 
programs do so on a discriminatory basis, the statement 
did not indicate what methods the Alabama Department 
would implement to correct this situation. Nor had the 
Alabama Department taken appropriate action to deter­
mine the extent of noncompliance of these third-parties.2 

An evidentiary hearing was held on October 21, 1965, at 
which time the hearing examiner considered Alabama's 
objections3 to the requirement that it sign a statement of 
compliance. The examiner found that the Alabama De­
partment had not submitted an adequate statement of com­
pliance which met the requirements of § 80.4(b) of the 
regu1ation and recommended termination of Federal :finan­
cial assistance to the State of Alabama. The Examiner's 
decision was adopted by the Commissioner and on ,January 
12, 1967, the Secretary of Health, Education and Welfare, 
approved the Commissioner's decision and ordered ter­
mination of Federal funds to the Alabama Department, 
effective midnight February 28, 1967. 

The State of Alabama for and in behalf of and as 
trustee for the Alabama Department of Pensions and 
Security4 brought snit in the district comt on .January 13, 

2 The term third parties is used to refer to the private hos­
pitals, child care centers, nursing homes, physicians, etc. whieh 
participate in the state programs by providing services to bene­
ficiaries of the various Alabama welfare programs. The State 
of Alabama and HKW have also referred to those pcrl'\ons, in­
stitutions and agencies as third party vendorR. 

H Since Alabama has presented to us substantially the same 
objections, which arc dealt with extensively later in this opin­
ion, we will not detail them here. 

4 The State of Alabama subsequently amended its complaint 
to join four individuals receiving public assistance from the 
Alabama Department of Pensions and Security of the State 
of Alabama as parties plaintiff on behalf of themselves and 
on behalf of all persons receiving public assistance benefits 
under Title 49, Alabama Code of 1940 (recompiled 1958). These 
four individuals assert that. they will suffer a legal wrong if 
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1967, invoking its jurisdiction under 28 U. S. C., § 1331 
and the Administrative Procedure Act, § 10, 5 U. S. C., 
§ 1009(a) (1964), now 5 U. S. C., § 702 (1966), challenging 
the validity of the Secretary's order and the underlying 
regulation requiring the submission of the assurance as a 
condition of continuing to receive Federal financial as­
sistance. The Secretary filed a motion to dismiss asserting 
that the United States Court of Appeals for the Fifth 
Circuit had exclusive jurisdiction to review the action of 
the Secretary. The district court granted Alabama's mo­
tion for a preliminary injunction on the ground "that in 
each and every program irreparable injury and damage 
will be done if the cutoff of Federal funds becomes effec­
tive, ... " The Secretary filed a notice of appeal and Ala­
bama filed in this court a pc ti ti on for direct review of the 

Federal funds are terminated and that they are aggrieved 
within the meaning of 5 U. S. C., § 702 (1966), formerly 5 
U. S. C., § 1009 (a) (1964), and within the meaning of Title VI 
of the Civil Rights Act of 1964, 42 U. S. C., § 2000d-2 (1964). 
The district court allowed the filing of the amendment over the 
Secretary's objection that the four individuals did not have 
standing to sue. The nature of the amendment, its time of filing 
and notice to the Government is reflected by the following 
excerpt from the court's order: 

"At the beginning [February 1, 1967) of the hearing 
plaintiff asked leave to file a second amendment to the 
complaint joining four individual parties as plaintiff, al­
leging that each was a recipient of public welfare funds 
in Alabama and eligible therefor, and that all four were 
residents of Jefferson County in the Northern District of 
Alabama. The amendment, by its terms, was a class suit 
for the benefit of all welfare recipients throughout the 
state, upon averment that they were so numerous that 
it was impracticable to name them in the suit, in effect. 
In this amendment the individual plaintiffs alleged that 
they adopted the allegations of the complaint theretofore 
filed. Upon inquiry, the Department of Justice attorneys, 
representing the Secretary, stated that they had received a 
copy of the amendment the night before and made known 
to the Court that defendant does not consent to the filing 
that it was at least questionable whether the individuals 
had standing to sue. The Court allowed the filing of this 
amendment." 
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Secretary's order invoking jurisdiction under Title XI, 
§ 1116 of the Social Security Act, 42 U. S. C., § 1316, and 
Section 60:-3 of the Civil Rights Act, 42 U. S. C., § 2000d-2, 
'vith respect to four of the five welfare programs. Ala­
bama's petition for review contended that jurisdiction to 
review the Secretary's order with respect to all five pro­
grams was properly in the district court, but that "in the 
alternative, ... if under the statutes the United States 
Court of Appeals for the Fifth Circuit has sole jurisdiction 
over the four welfare programs . . . such a review is 
hf'reby sought .... " As stated, the appeal and the petition 
were consolidated. 

Initially we are confronted with the question of juris­
dictio11. Alabama submits that the district court has juris­
diction to review the Secretary's order. It is contended 
by the Secretary that this court has sole and exclusive 
jurisdiction. However, Alabama also suggests that if this 
court has exclusive jurisdiction, such jurisdiction relates 
011ly to four out of the five state programs. After a care­
ful study of the applicable statutes we conclude that the 
Court of Appeals has sole and exclusive jurisdiction to 
review the Secretary's order as it applies to all five pro­
grams, and having reviewed the same we find that the 
order and regulation are valid. 

I. 

Section 603 of the Civil Rights Act provides that any 
"agency action taken pursuant to section 2000d-1 of this 
title [ § 602] shall be subject to such judicial review as may 
otherwise be provided by law for similar action taken by 
such department or agency on other grounds." If judicial 
review has not been provided, section 603 states that 
agency action terminating Federal funds for failure to 
comply with any requirement imposed pursuant to section 
602 may he reviewed in accordance with the Administra-
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tive Procedure Act, § 10, which provides for review in any 
court specified by statute or in the absence or inadequacy 
th<:>reof ". . . in a court of competent jurisdiction." 5 
U.S. C., § 703 (1966), formerly 5 U.S. C. § 1009(b) (1964). 

The Social Security Act specifically provides for judicial 
review of agency action terminating federal money under 
four out of the five titles involved in this litigation, Titles 
I IV X and XIV. Title XI, § 1116 of the Social Security 
Act, ~2 U. S. C., 1316(a) (3), declares that such ju~ici~l 
review is to be had in the court of appeals for the c1rcmt 
in which the state is located. We quote: 

"Any State which is dissatisfied with ... a final 
determination of the Secretary under section 304, 604, 
1204 1354 1384 or 1396 ( c) of this title may . . . file 

' ' . . 
with the United States court of appeals for the c1rcmt 
in which such State is located a petition for review of 
such determination." 

Consequently, since section 603 of the Civil Rights Act 
states that termination of funds under 602 is reviewable 
in the same manner as may be provided for review of the 
termination of funds under other sections of the Social 
Security Act, and since such review has been provided, 
jurisdiction to review the Secretary's order as it relates to 
the assistance programs under Titles I, IV, X and XIV 
has been specifically placed by statute in this Court. 

We also conclude that the jurisdiction conferred upon 
this Court by section 603 of the Civil Rights Act of 1964 
and 42 U. S. C., § 1316 to review the Secretary's order is 
sole and exclusive. It is well settled that if Congress, as 
here, specifically designates a forum for judicial re.view 
of administrative action, that form is exclnsive. Whitney 
Nat'l Bank v. Bank of New Orleans & Trust Co., 379 
U. S. 411, 85 S. Ct. 551, 13 L. ed. 2d 386 (1965); Fletcher 
v. A. E. C., 192 F. 2d 29 (D. C. Cir. 1951), cert. den., 342 
u. S. 914 (1952). And thi::; reRult doeR not depend on 

Congress using the word "exclusive" in the statute pro­
viding for a forum for judicial review. Whitney Bank v. 
New Orleans Bank, supra; Black River Valley Broadcasts, 
Inc. v. McNinch, 101 F. 2d 235 (D. C. Cir.), cert. den., 
307 u. s. 623 (1938). 

The State of Alabama attackR the statutory review 
established by section 603 of the Civil Rights Act of 1964 
and the Social Security Act, 42 U. S. C. 1316, on the basis 
that the reference in the Civil Rights Act to "judicial 
review as may otherwise be provided by law" is limitrd 
to judicial review already in existence when the Civil 
Rights Act was enacted. Since the provisions of 42 
U. S. C., § 1316 were not enacted until July 30, 1965, well 
after the paRsage of the Civil Rights Act, .Alabama argues 
they are inapplicable. We see no merit in this strained 
interpretation of section 603. The language of the statute 
does not say snch judicial review as may already have 
been provided. Further, we do not think the legislative 
history of Beet.ion 603 supports Alabama'R contention that 
the section is to be read in such a limited manner. Rather, 
we think, had Congress meant to restrict review of agency 
action taken pursuant to section 602 solely to methods of 
judicial review already in existence, it wonlrl have sp0-
cifically stated that snch was its intention. 

Title V (part 3) of the Social Security Act relates to 
child welfare services and only involves about one million 
of the hundred million in federal funds which were ter­
minated by the Secretary's order. The Social Security 
Act does not provide for judicial review of the termina­
tion of funds under this Title. rrhiR silence is the basiR of 
Alabama's claim that it can seek review in the district 
court of the Secretary's order as it relates to all five titles. 
Alabama contends that since no provision is made for 
judicial review in the Social Security Act, under section 
603 of Title VI of the Civil Rights Act and § 10 of th<' 
AdminiRtrative Procedure Act, review of the SPcretary's 
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order with respect to Title V (part 3), child welfare 
services, must be in the district court. Consequently, Ala­
bama asserts, the statutory review provided by 42 U. S. C., 
§ 1316 for the other four titles involved in this litigation 
is ''inadequate'' since snch provisions do not cover the 
entire case as initiated by the State of Alabama. In view 
of our finding that the district court was without juris­
diction to review the Secretary's order with respect to 
Title V (part 3) we do not reach the question of "in­
adequacy". Our decision that we have sole and exclusivl) 
jurisdiction to review the Secretary's order as it relates 
to all five programs is based on a consideration of the 
nature of the several welf arc programs and sensible 
judicial administration. In view of these considerations 
we construe section 603 provided for judicial review ''as 
may otherwise be provided by law for similar action 
taken by such department. or agency on other grounds," 
and 42 U. S. C., § 1316 to vest in this court by implica­
tion the authority to review the Secretary's order with 
respect to Title V (part 3). 

Titles I, IV, X and XIV of the Social Security Act are 
concerned with state agencies operating and administer­
ing certain state-wide programs. Any federal administra­
tive action taken against an agency affecting state-wide 
operations should be subject to speedy and final judicial 
review. Consequently, review of the state programs under 
Titles I, IV, X and XIV is in the courts of appeals. ri'itle 
V (part 3), like the other four titles, is also concerned 
with a state-wide program, child welfare, and requires 
the state agency to submit a state plan as a condition to 
eligibility for federal funds. Hence, federal action taken 
against such state agency under Title V (part 3) should 
be subject to the same review provisions. 

The only specific Congressional authorization in the 
Social Security Act that review be in the district court is 
where benefits are terminated under TitJe II of the Act 
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dealing with federal old-age survivors and disability pay­
ments. 42 U. S. C., § 405 (g). Such review was placed 
in the district court because logically the complainant in 
a Title II proceeding would be a private individual of 
modest means. This reasoning is wholly inapplicable to 
Title V (part 3) where normally the state would be the 
complaining party. 

It must also be noted that Title V (part 3) is closely 
related to the child welfare services provided to needv 
famili es under Tit.le IV. One requirement of a child wei­
fare plan under Title V (part 3) is that it must provide 
for adequate coordination with the child welfare programs 
under Title IV (Aid to Dependent Children). 42 U. S. 0 ., 
§ 72il (a) (1) (A). The aim of these two programs, work­
ing closely together, is to provide proper and adequate 
services for the children and their families under these 
state programs. Since the statute expressly vests review 
of Title IV in this court, economic judicial administration 
suggests that the two programs should be reviewed to­
gether. Both are essentially a part of each other and arC' 
inevitably tied together. 

Therefore, consistent with sound principles of judicial 
administration and the overall scheme of judicial review 
set forth in section 603 of the Civil Rights Act and the 
Social Security Act, 42 U. S. C., § 1316, we conclude that 
this court has sole and exclusive jurisdiction to review 
the Secretary's order as it relates to all five state pro­
grams. 

Subsequent to oral argument in this case the Supreme 
Court. decided the cases, Toilet Goods Ass 'n v. Gardner, 
35 U. S. L. \V. 4431; Abbott Laboratories v. Gardner, 35 
U. S. L. W. 4433; and Gardner v. Toilet Goods Ass'n, 35 
U. S. L. W. 4439 (May 22, 1967). Alabama contends that 
such decisions support their contention that the district 
court has jurisdiction of the Secretary's order with re-
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spect to all five titles. W c disagree. The issue before the 
court in the above cases was ,.,,·hether the validity of 
certain regulations promulgated by the Commissioner of 
Food and Drugs could be attacked prior to enforcement in 
light of the fact that the Federal Food, Drug and Cos­
metic Act, 21 U. S. C., § 301, et seq., contained no specific 
provisions for review of the subject regulations. Fnrther 
the court was faced with the issue of whether the ques­
tions presented were ripe for judicial resolution. The 
court found nothing in the Food, Drug and Cosmetic Ad 
which barred a pre-enforcement suit under the Adminis­
trative Procedure Act, G U. S. C., §§ 701-704 (1966), for­
merly 5 U. S. C., § 1009 ( 1964), and the Declaratory 
,Judgment. Act, 28 U. S. C., § 2201, and also found the 
controversies presented in Abbott Laboratories and Gard­
ner v. Toilet Goods ripe for adjudication. The parties dirt 
not raise the question of whether the court of appeals was 
the proper court to review the validity of the regulations 
in issue, as opposed to the district court. In fact the 
Government consistently argued that they could not be 
reviewed in any court prior to enforcement. Comieqnently 
the court did not rule specifically on this question. Fm­
thermore, since no specific judicial review had been RU­

thorizcd, we do not interpret the court's decisions as hold­
ing that if the Act had contained such provisions, they 
could be ignored leaving the parties free to bring an 
action under other statutes providing methods of review. 
Therefore, we find these decisions inapp1icable to tlw 
i ssnes before us. 

The action of the State of Alabama in joining fmw 
private individuals5 as parties plaintiff in the suit filed 
in the district court, does not defeat the sole and ex­
clusive jurisdiction of this court granted by statute over 
net.ions bronght by a State to review :rn order terminating 

a See foot.note No. 4, supra. 
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Federal funds to a state agency. Whether such individuals 
may bring a separate cause of action, have standing to 
sue, or may properly be joined with the State of Alabama 
in its petition for direct review by this court are issues 
which are not before us. We merely hold that the district 
court did not have jurisdiction over the action originally 
filed by the State of Alabama, since the applicable stat­
utes dictate that this court is the proper court for review 
of the Secretary's order, and that jurisdiction was not 
conferred on the district court in the action brought by 
Alabama by the joinder of private litigants in the circum­
stances here present. 

II. 

Alabama's attack on the validity of the regulation, 4:J 
C. F. R. Part 80, §§ 80.1-80.13 is primarily directed at 
§ 80.3 (b) and paragraphs 1 and 4 of the sample state­
ment of compliance form issued by the Department of 
Health, Education and Welfare, 415 C. F. R., § 80.:=! (h) 
states in pertinent part.: 

"Specific Discriminatory actions prohibited. 

(1) A recipient under any program to which this 
part applies may not, directly or through contractual 
or other arrangements, on ground of race, color, or 
national origin: 

( i) Deny an individual any service, financial 
aid, or other benefit provided under the program; 

(ii) Provide any service, financial aid, or other 
benefit to an individual which is different, or is 
provided in a different manner, from that pro­
vided to others under the program; 

(iii) Subject an individual to segregation or 
separate treatment in any matter related to his 
receipt of any service, financial aid, or other 
benefit nnder the program;'' 
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Paragraph 1, entitled Scope, of the compliance form is 

as follows: 

"The State plan is being ... and will continue to 
be administered in such manner that no person in 
the United States will, on the ground of race, color, 
or national origin, be excluded from participation in, 
be denied any aid, care, services, or other benefits of, 
or be otherwise subjected to discrimination in, the 
program under the State plan, " 

Paragraph 4 of the form reads: 

"Other Agencies, Institutions, Organizations, and Con­
tractors 

The State agency will take such steps as necessary 
to assure that any other agency, institution or organi­
zation participating in the program, through con­
tractual or other arrangements, will comply with the 
Act and Regulation." 

Alabama interprets these provisions, particularly para­
graph 4, as requiring it to guarantee that third party 
vendors such as private physicians, private nursing homes, 
or private institutions and church homes assuming the 
care of children, will completely integrate themselves. 
Therefore, Alabama reasons that if it signs the compliance 
form, it will be guaranteeing that no federal funds will 
be disbursed to third parties which maintain segregated 
operations and consequently it must discontinue payment 
of funds to those who still practice segregation. Alabama 
then points out that this would deprive needy people of 
their benefits for it could be and often is the fact that the 
only health or welfare facilities in any particular county 
are segregated. Furthermore, Alabama contends that it. 
has no authority over private persons, health institutions 
and agencies and would have no authority to see that 
compliance wnR effected. Thus, it iR contended that the 
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State would be making a guaranty which it could not 
perform. 

Alabama submits that the requirement in the compli­
ance form that Alabama detail areas of segregation pres­
ently existing and outline the methods whereby the state 
agency will take steps to eliminate this condition supJ)Orts 
its interpretation that the statement of compliance is a 
guaranty. It points out that during the hearings in 
Washington, Alabama inquired whether the state would 
he required to bring segregated facilities into compliance. 
A Government witness answered: -

"This h; correct. The state plan material i8 re­
quired to set forth the situation in the state, and the 
state plan and time limit, the purpose of that and the 
other regulation was to provide assurance that within 
a reasonable time the state would not only take step~ 
it would accomplish compliance with the Civil Rights 
Act, but there is no specific deadline set forth in the 
regulation nor i11 the hand hooks of the> two hnreaus." 

Alabama also expresses the fear that the complianrr 
form might well be construed as a contractual obligation 
and undertaking upon which action might later be brought 
against it by the Government. Therefore, it is argued, 
that if Alabama did sign the form and it failed to brinP' 
third parties into compliance with the Civi l Rights Ac~ 
the Government might or could elect to recover from th<' 
State agency all of the federal money pre-advanced to the 
State agency between the time of the signing of the as­
surance and the time when it may be finally determined 
that the State agency is unable to bring third parties into 
compliance. 

Finally, secti on 602 of the Civil Rights Act which em­
powers HEW to issue rules and regulations provides ex­
pressly that any such rules, regulations or order issue<l 
"shall be consistent with achievement of the objectives 
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of the statute authorizing the :financial assistance in con­
nection with which the action is taken.'' Alabama con­
tends that the regulation issued by the Secretary is not 
consistent with the objectives of the Social Security Act, 
namely to provide assistance to the poor, needy and aged. 
For example, Alabama asserts that the quoted staten~ent 
above was added to section 602 to prevent, for one thrng, 
the termination of school lunch programs in scgregat0d 

schools.6 

Thus Alabama argues, that what Congress meant by 
discrimination is that a state program receiving federal 
funds could not apply such funds only to white persons, 
eligible for aRsistancc, but must operate for the benefit of 
Negro and white alike. Likewise, Alabama contends, that 
the purpose of the programs under consideration is fo 

treat the sick, and to care for the poor, and so long as 
the treatment and care are provided for all, and Alabama 
has consistently and emphatically declared that it pro­
vides benefits under its state programs for hoth Negro 

fi Alabama relies on the following assertion by Senator Pas-

tore: f ·1 f d. t . t "IJet me advise Senators that the_ a1 urc. o a . is nc 
court to desegregate the schools will _not Jeopardize. the 
school lunch program; it absolutely will not. J!Jven if. a 
~ommunity does not desegregate, that will not Jeopardize 
the school lunch program-unless in that pa:ticular school 
the white children are fed, but the black childre:i are i:ot 
fed; and I refer Senators ,to page 33 of the b.ill, ~hi~h 
states very, very clearly: which ~hall be con~istent --:-m 
other words, the orders and rules- Rhall be consistent .w:rth 
the achievement of the objectives of the statute authorrzmg 
financial assistance.' . . 

"We have a school lunch program, and its purpose is to 
feed, not to desegregate t.hr. schools; therefore, that would 
not be consiRtent. 

* * * * * * * 
"So we must remember that the shutting-off of a grant 

mu~ be consistent with the objectives to be achie:red. A 
school lunch program is for the purpose of feedmg the 
school children. If the white ~hildr~n ~re fed, ?ut th,<; 
black children are not fed, that is a v10lation of this law. 

110 Cong. Rec. 13936 (.Tune 19, 1964). 
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and white, then there is no discrimination under such pro­
grams within the meaning of the Civil Rights Act. There­
fore, the assurance that there must be desegregated wait­
ing rooms, nursing homes, hospitals and institutions for 
child care goes beyond the scope of the Civil Rights Act. 

In summary, it may be said that Alabama presents 
three primary arguments against the validity of the regu­
lation. First, that such regulation, in requiring Alabam::i 
to sign a statement of compliance form, orders Alabama 
to either compel private institutions, homes, doctors, etc. 
to desegregate, which is an impossibility, or deal only with 
those private facilities which are desegregated and there­
fore dcpri ve the needy people of Alabama of assistance. 
Second, that such regulation requires Alabama to ~nter 
into a contractual relationship with the Government and 
if such contract is breached the Government may seek 
restitution. Third, that the regulation is inconsistent with 
the objectives of the Social Security Act. 

The statement of compliance which the regulation re­
quires Alabama to submit is an assurance that .Alabama 
will operate its state programs on a non-discriminatory 
basis. The statement of compliance must also identify the 
areas where racial discrimination is practiced in the ad­
ministration of the state programs and in the facilities 
used in these programs and describe proposals for the 
elimination of such discrimination. Requiring the state 
agency to submit a plan of operation for its state pro­
grams which arc assisted by federal funds is normal pro­
cedure. Indeed, it has been the traditional procedure. In 
fact the Social Security Act plac'es the responsibility of 
formulating and implementing a plan on the state agency, 
and requires reports from the state agency regarding this 
performance. A plan must even be submitted and ap­
proved by the Secretary before funds are received. Hence 
the requirement to submit an assurance form is merely an 
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adaptation of the standard federal-state arrangement by 
which a state qualifies for federal welfare assistance. 

r_t'he Secretary has consistently and repeatedly stated 
that the assurance form is not a guaranty that Alabama 
will force or compel third parties to desegregate. In its 
brief and on oral argument the Secretary stated that the 
assurance form merely commits Alabama to use its best 
efforts to eliminate racial discrimination, and obligates 
the Alabama Department to assume the responsibility for 
taking reasonable steps to eliminate discrimination in 
facilities and services provided by third parties. Hence, 
all the Secretary is asking of the Alabama Department is 
"to try to do something." It has been suggested that 
such reasonable steps conld include persuasion, negotia­
tion and seeking new facilities which would operate on a 
non-discriminatory basis. 

On oral argument the Attorney for Alabama expressed 
amazement and unbelieving surprise at the statements of 
the Government counsel that all Alabama had to do was 
try. Through its counsel, Alabama expressed the thought 
that such an attitude did not prevail with the Secretary 
and other high Government officials, that it had not been 
expressed before, and in the opinion of state counsel, such 
an attitude would not long endure. However, the Govern­
ment's interpretation of the assurance form and the ex­
pressions of counsel on oral argument are n~t _withol~t 
foundation. In proceedings before the Comm1ss10ner it 
was stated that the assurance: 

"does not bind the State of Alabama or any of its 
a()'ents, employees or officers to be a guarantor that 
c:re or services to applicants or beneficiaries under a 
program to which this submittal applies will not be 
given on a separate, segregated or other discrimina­
tory basis on the ground of race or color.'' 

The Secretary in ruling on Alabama's objection to filing 
an assurance made the following statements: 
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"No one has suggested that it [the State] can com­
pel private parties to provide services to Fedcrally­
assisted beneficiaries without discrimination. 

Our Regulation under Title VI is based upon the 
premise that most of those providing such services 
can be persuaded to provide them nondiscriminatorily 
and to the extent they ·will not, that Federal funds 
Rhould not be paid to help perpetuate such discrimi­
natory practices against innocent beneficiaries. 

Alternate, acceptable services should he found and 
developed." 

Moreover, the record discloses a willingness on the part 
of the Secretary to accept assurance from the State in 
language different from that used in the suggested form 
so long as the spirit and purpose of such assurance are 
in accord with the expressed national policy of non­
discrimination. 

We hold that the regulation only requires what the Sec­
retary has so often stated that it requires, namely that 
Alabama assume the responsibility a11d make a good faith 
effort toward eliminating racial discrimination in its 
state-wide federally assisted welfare program. The assur­
ance form is not a guaranty. Nor can it be interpreted to 
be a contract. If in the future it is determined that Ala­
bama is not making a good faith effort, the statement of 
compliance cannot be used as the basis of a lawsuit by the 
Federal Government in order to recover federal money al­
ready received and expended by Alabama for its state pro­
grams under the Social Security Act. '\Ve consider this 
interpretation to be the position of the Secretary. In any 
event, our holding and conclusion in this opinion is and 
will be as binding on the Secretary as it is upon the State 
of Alabama. Such was the unequivocal and positive as­
surance of Government counsel on oral argument and we 
have no reason to doubt such assurance. The briefs of the 
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Government amply support such assurance. 7 The fears 
and apprehensions of the State of Alabama should be al­
layed. The State should now proceed to administer its 
program to alleviate the suffering and despair of those 
citizens for whom these beneficent and benevolent pro-

7 The following are excerpts from the Govrrnment's initial 
brief in this Court: 

"This litigation does not involve the validit;v of applic_a­
tion of the HEW regulation to particular third-party sit­
uations or the institution of administrative proceedings for 
failure by Alabama to take action _agai~st _P~rti~ula: third 
parties. Instead, what is at stake m tlus ht1gat10n is onl_y 
the general question whether the Alabama Department is 
obli"'ed to assume any responsibility to take reasonable 
step~ to eliminate racial discrimination in facilities and 
services provided by third parties." 

* * * * * * * 
"The limited question to be decided by this court is 

whether HEW can lawfully require the Alabama Depart­
ment to assume some responsibility for the racial dis­
crimination practiced by third parties in connection with 
performing services under the state welfare program, or 
to state the question conversely, whethe~ .t?e Alaba~a 
Department is entitled to ~li.s~laim all_ re~por_is1b1hty for ractal 
discrimination of these fac1 ht1es and 111stitut10ns. 

"Second lt must be recognized that the HEW regulation 
does not ;equire the Alabama Depar!mcnt to eli_minate ra~ial 
discrimination practiced by third parties at the nsk of haym_g 
all funds terminated or the assurance breached. What it 1s 
asking the Alabama J?epartmen~ to '.lsst~m~ is_ some r~sponsi­
bilitv for the elimination of racial chscnm111at1011 practiced by 
thir~I parties. It is asking the Alabama Department to try to 
do something. Moreover, it is not asking the Alabama De­
partment-any more than it asked all 49 other state welfare 
departments-to attempt to accomplish something where it 
has no power to do so and there is no chance of success. 
The state agency knows which third parties perform services 
for welfare recipients; it is in a suitable position to report on 
the extent of noncompliance in such activities; and it can 
take many steps, in.clut!ing. negotiati_ons! t? bring abo~t~ . an 
end to racial discrimination m those mst1t11t1ons and fac11it1es. 
Incleed some of these so-called third parties participate in the 
vendor' payment program and, as stated in the Secretary's 
order the Alabama Department 'either directly or through 
other' state agencies ... negotiates or sets the fees which it 
will pay and ... is involved-as the Agency itself aclrnits­
in at least "helping'' 111ake arrangements for merlical care "if 
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grams were designed to help, free of halting fear, distrust 
and apprehension. Furthermore, if in the future, the Sec­
retary determines that the Alabama Department has failed 
~o make a good faith effort to implement the national pol­
icy of non-discrimination in accordance with the views 
herein expressed, such finding is certainly reviewable by 
the courts. 

We find no merit in Alabama's contention that the reO"u­
lation is inconsistent with the objectives of the Social Se­
~urity Act. Under Title VI of the Civil Rights Act, HE"W 
is charged with the responsibility of eliminatin()" racial 
discrimination in the great variety of welfare p;ograms 
throughout the nation that are assisted by Federal funds. 
Such discrimination prohibited by the Civil Rights Act 
rnrely includes the practice of providing services to Ne­
groes and whites on a separate but equal basis solely on 
account of their race. Consequently, Alabama cannot con­
tend that it is not discriminating within the meanino· of 
the Civil Rights Act when it admittedly provides s~me 
benefits to Negroes in a manner different from whites 
solely on tlw basis of their race. Furthermore, it is thi~ 
type of racial discrimination along with all of its other 
invidious forms which HEW, in the administration of the 
Social Security Act and the state programs created there­
under, must play its role in trying to eliminate. ·we 
therefore believe that not only is striving to end racial 
injustice an objective of HEW under the Social Security 
Act, but in light of the deep concern of the Federal Gov-

requested to do so."' [R. 2R; A. Vol. TI, p. 293]." (Empha­
sis in original.) 

* * * * * * * 
"Thus, for these reasons we believe there is no merit to 

th~ Ala.ban~~- Department's. c<;>ntention in that the HEW regu­
latwn 1 eqtm mg t_he. s11bm1ss1on of an assurance is 1lnlawful 
becaus~ the s11bn~1s?10n of st~ch an assurance would commit it 
to . t;':!mg to e!iininate racial discrimination in third part 
fac1ht1 es that are used as an integral part of the elf y 
gram" (Emphasis added). w are pro-



-06-

ernment toward ending all discrimination, it is one of its 
primary objectives. 

In discharging its responsibility HRW instituted the 
procedure of requiring the respective ~tatc~ to. s~oul_der 
the burdcn of tryino· to eliminate racial d1scrimmat10n. 

e> • • 
It lias long been the policy that state programs rece1vmg 
Federal funds under the Social Security Act must be ap­
proved by the federal agency. Consequently, one requir~­
ment for approval of state plans is that the State s~bm1t 
a statement of compliance whereby the State obligates 
itself to do its part toward ending racial discrimination 
by making a good faith, conscientious and sincere effort to 
d~ so. We find this procedure of submitting an assurance 
form to be particularly appropriate because it conforms to 
the basic structure of the welfare statute and regulations 
initially establishing the assistance programs. 

The sample assurance form issued by HEW of which a 
portion was quoted earlier, is indeed a sample. The par­
ties are free to draw up another assurance form in which 
the wording would, perhaps, be more acceptable to Ala­
bama. vVc make no effort at sug·gesting the form it should 
take. We merely hold that the regulation requires the 
State to identify the areas where racial discrimination is 
practiced in its programs, commit i~self to a~su~ing the 
responsibility for making a good f~1th, ~on~c1?nh~us and 
sincere effort to eliminate such racial d1scnmmat10n and 
outline the methods by which it plans to go about that 
task. 

For the foregoing reasons we find the regulation issued 
by the Secretary valid.8 Since Alabama is presently in ~ 

8 Such conclusion is based not only ~n 0t_1r finding that the State 
of Alabama's objections to the regulation. issued by the Secreta~y 
are without merit but also upon our fin.dmg ~ha_t t~e Secretary. 111 

· uina such regulation was clearly acting w1thm its rnle-makmg 
~s~wer"' conferred upon it hy statute. S. E. C. v. Chenery Corp., 332 
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state of non-compliance with this regulation, the validity 
of the order of the Secretary terminating funds to the 
Alabama Department must be upheld. However, in the 
interest of justice, issuance of our judgment is stayed for 
30 days from the date of the release of this opinion in 
order to afford the parties an opportunity to eliminate 
their controversies and to proceed in accordance with this 
opmron. See Whitney Nat'l Bank v. Bank of New Or­
leans & Trust Co., sitpra. Our review of the record con­
vinces us that neither the Federal Government nor the 
State of Alahama desires to pursue a course of action 
which is contrary to national policy resulting in a loss of 
funds involved in this litigation. It is assumed, and de­
voutly to be hoped, that both Governments will fully co­
operate and solve the impasse which has developed before 
the expiration of the stay herein ordere<l and directed; 
and that Alabama will have submitted an adequate state­
ment of compliance in accordance with this opinion. 

The order and judgment of the district court granting 
a preliminary injunction is vacated and set aside. The 
order of the Secretary will be enforced in accordance with 
the views herein expressed. 

U. S. 194, 91 L. ed. 1995 (1946); National Broadcasting Co. v. 
United States, 319 U. S. 190, 87 L. eel. 1344 (1942); Phelps 
Doc!ge Corp. v. NLRB, 313 U. S. 177, 85 L. ed. 1271 ( 1940) ; 
A. T . & T. v. Unitecl States. 299 U. S. 232, 81 L. ed. 142 (1936). 
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APPENDIX D. 

Heprinted from the Federal Register, Friday, December 

4, 1964. 

u. s. Department of Health, Education, and Welfare. 

Title 45-Public Welfare. 

Subtitle A-Department of Health, Education, and 
welfare, General Administration. 

Part SO-Nondiscrimination in Federally-:1'-ssisted Pro­
grams of the Department of Health, E~u.cati~n, and W el­
fare-Effectuation of Title VI of the C1v1l Rights Act of 

1964. 

Subtitle A 45 CFR is hereby amended by adding the 

following new Part 80: 

Sec. 

80.1 Purpose. 
80.2 Application of this part. 

80.3 Discrimination prohibited. 

80.4 Assurances required. 

80.5 Illustrative applications. 

80.6 Compliance information. 

80.7 Conduct of investigations. 

80.8 Procedure for effecting compliance. 

80.9 Hearings. 

80.10 Decisions and notices. 

80.11 Judicial review. 
80.12 Effect on other regulations; forms and instructions. 

80.13 Definitions. 
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Authority: The provisions of this Part 80 are issued 
under Sec. 602, 78 Stat. 252, and the laws referred to in 
Appendix A. 

§ 80.1 Purpose. 

The purpose of this part is to effectuate the prov1s1ons 
of title VI of the Civil Rights Act of 1964 (hereafter 
referred to as the "Act") to the end that no person in 
the United States shall; on the ground of race, color, or 
national origin, be excluded from participation in, be 
dc11ied the benefits of, or be otherwise subjected to dis­
crimination under any program or activity receiving Fed­
eral financial assistance from the Department of Health, 
Education, and Welfare. 

§ 80.2 Application of this part. 

This part applies to any program for which Federal 
financial assistance is authorized under a law administered 
hy the Department, including the Federally-assisted pro­
grams and activities listed in Appendix A of this part. It 
applies to money paid, property transferred, or other Fed­
eral financial assistance extended under any such program 
after the effective date of the regulation pursuant to an 
application approved prior to such effective date. This 
part does not apply to (a) any Federal financial assistance 
by way of insurance or guaranty contracts, (b) money 
paid, property transferred, or other assistance extended 
under any such program before the effective date of this 
part, (c) any assistance to any individual who is the 
ult.ima te beneficiary under any such program, or ( d) any 
employment practice, under any such program, of any 
employer, employment agency, or labor organization, ex­
cept to the extent described in § 80.3. The fact that a 
program or activity is not listed in Appendix A shall not 
mean, if Tit.IP VI of the Act iR otherwise applicable, that 
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such program is not covered. Other programs under 
statutes now in force or hereinafter enacted may be added 
to this list by notice published in the Federal Register. 

§ 80.3 Discrimination prohibited. 

(a) General. No person in the United States shall, on 
the ground of race, color, or national origin be excluded 
from participation in, be denied the benefits of, or be 
otherwise subjected to discrimination under any program 
to which this part applies. 

(b) Specific discriminatory actions prohibited. ( 1) A 
recipient under any program to which this part applies 
may not, directly or through contractual or other arrange­
ments, on ground of race, color, or national origin: 

(i) Deny an individual any service, financial aid, or 
other benefit provided under the program; 

(ii) Provide any service, financial aid, or other benefit 
to an individual which is different, or is provided in a 
different manner, from that provided to others under the 
program; 

(iii) Subject an individual to segregation or separate· 
treatment in any matter related to his receipt of any 
service, financial aid, or other benefit under the program; 

(iv) Restrict an individual in any way in the enjoy­
ment of any advantage or privilege enjoyed by others 
receiving any service, financial aid, or other benefit under 
the program; 

(v) Treat an individual differently from others in 
determining whether he satisfies any admission, enroll­
ment, quota, eligibility, membership or other requirement 
or condition which individuals must meet in order to be 
provided any service, financial aid, or other benefit pro­
vided under the prog-ram; 
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(vi) Deny an individual an opportunity to participate 
in the program through the provision of services or other­
wise or afford him an opportunity to do so which is differ­
ent from that afforded others under the program (includ­
ing the opportunity to participate in the program as an 
employee but only to the extent set forth in paragraph 
( c) of this section). 

(2) A recipient, in determining the types of services, 
financial aid, or other benefits, or facilities which will be 
provided under any such program, or the class of in­
dividuals to whom, or the situations in which, such 
services, financial aid, other benefits, or facilities will be 
provided under any such program, or the class of in­
dividuals to be afforded an opportunity to participate in 
any such program, may not, directly or through con­
tractual or other arrangements, utilize criteria or methods 
of administration which have the effect of subjecting in­
dividuals to diRcrimination because of their race color 

' ' or national origin, or have the effect of defeating or 
substantialJy impairing accomplishment of the objectiveR 
of the program as respect individuals of a particular race, 
color, or national origin. 

(3) As used in this section the serviceR, financial aid, 
or other bm1cfits provided under a program receiving Fed­
eral financial assistance shall be deemed to include any 
service, financial aid, or other benefit provided in or 
through a facility provided with the aid of Federal finan­
cial assistance. 

( 4) The enumeration of specific forms of prohibited 
discrimination in this paragraph and paragraph (c) of 
this section does not limit the generality of the prohibition 
in paragraph (a) of thiR section. 

(c) Employment practices. Where a primary objective 
of the Federal financial assistance to a program to which 
this part applies is to provide employment, a recipient 

11, 
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may not (directly or through contract~al .or. ot~er ar­
rangements) subject an individual to. d~sc:i~mation on 
the ground of race, color, or national ongm rn its empl~y­

ment practices under such program (including recrmt­
ment or recruitment advertising, employment, layoff or 
termination, upgrading, demotion, or transfer, r~~e~ of 
pay or other forms of compensation, and use of facilities), 
including programs where a primary objective of the 
Federal financial assistance is (i) to reduce the unem­
ployment of such individuals or to he:~ them ~hrough 
employment to meet subsistence needs, (11) to assist s1~ch 
individuals through employment to meet expenses i~­

cident to the commencement or continuation of .their 
education or training, (iii) to provide work experience 
which contributes to the education or training of such 
individuals or (iv) to provide remunerative activity to 
such indivi,duals who because of severe handicap8 cannot 
be readily absorbed in the competitive labor market. The 
following programs under existing laws have one of the 
above objectives as a primary objective: 

(a) Department projects under the Public Works Ac­
celeration Act, Public Law 87-658. 

(b) Community work and training programs under 
Title IV of the Social Security Act, 42 U. S. C. 609. 

(c) Work-study program under the Vocational Edu­
cation Act of 1963, P. L. 88-210, sec. 13. 

( d) Programs listed in Appendix A as resp:cts e.~­
ployment opportunities provided thereu~der, or m fac.ih­
ties provided thereunder, which are limited, or for which 
preference is given, to students, fellows, or other persons 
in training for the Rame or related employment8. 

( e) Establishment of sheltered workshops under the 
Vocational Rehabilitation Act, 29 U. S. C. 32-34. 
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The requirements applicable to construction employ­
ment under any such program shaJJ be those specified 
in or pursuant to Executive Order J 1114. 

( d) Indian Health and Cuban Refugee programs. An 
individual shall not be deemed subjected to discrimina­
tion by reason of his exclusion from the benefits of a 
program limited by Federal law to individuals of a par­
ticular racP, color, or natimrnl origin different from his. 

( e) Medical emergencies. Notwithstanding the fore­
going provisions of this section, a recipient of Federal 
financial assistance shall not be deemed to have failed 
to comply with paragraph (a) of this section if imme­
diate provision of a service or other benefit to an in­
dividual is necessary to prevent his death or serious 
impairment of his health, and such service or other 
benefit cannot be provided except by or through a medi­
cal institution which refuses or fails to comply with 
para.graph (a) of thiR ,:;Mtion. 

§ 80.4 Assurances required. 

(a) General. (1) Every application for Federal finan­
cial assistance to carry out a program to which this part 
applieR, except a program to which paragraph (b) of 
this section applies, and every application for ]'ederal 
financial assistance to provide a facility shall, as a con­
dition to its approval and the extension of any Federal 
financial assistance pursuant to the application, contain 
or be accompanied by an assurance that the program will 
be conducted or the facility operated in compliance with 
all requirements imposed by or pursuant to this part. 
In the case of an application for Federal financial assist­
::mce to provide real property or structures thereon, the 
assurance shall obligate the recipient, or, in the case of 
a subsequent transfer, the transferee, for the period dur­
ing which the real property or Rtruc.tures are used for a 
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purpose for which the Federal financial assistance is 
extended or for another purpose involving the provision 
of similar services or benefits. In the case of personal 
property the assurance shall obligate the recipient for the 
period during which he retains ownership or possession 
of the property. In all other cases the assurance shall 
obligate the recipient for the period during which Fed­
eral financial assistance is extended pursuant to the ap­
plication. The responsible Department official shall specify 
the form of the foregoing assurances for each program, 
and the extent to which like assurances will be required 
of subgrantees, contractors and subcontractors, trans­
ferees, successors in interest, and other participants iri 
the program. Any such assurance shall include provi­
sions which give the United States a right to seek its 
judicial enforcement. 

(2) The assurance required in the case of a transfer 
of surplus real property shall be inserted in the instru­
ment effecting the transfer of any such surplus land, to­
gether with any improvements located thereon, and shall 
consist of (i) a condition coupled with a right to be 
reserved to the Department to revert title to the property 
in the event of breach of such nondiscrimination condi­
tion during the period during which the real property 
is used for a purpose for which the Federal financial 
assistance is extended or for another purpose involving 
the provision of similar services or benefits, and (ii) a 
covenant running with the land for the same period. In 
the event a transferee of surplus real property proposes 
to mortgage or otherwise encumber the real property as 
security for financing construction of new, or improve­
ment of existing, facilities on such property for the pur­
poses for which the property was tr an sf erred, the Secre­
tary may agree, upon request of the transferee and if 
necessary to accomplish such financing, and upon such 
conditiom~ as he <foems appropriate, to forhear the exer-
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cise of such right to revert ti tie for so long as the lien 
of such mortgage or other eucumberance remains effec­
tive. 

(b) Continuing State programs. Every application by 
a State or a State agency to carry out a program involv­
ing continuing Federal financial assistance to which this 
part applies (including the programs listed in Part 2 of 
Appendix A) shall as a condition to its approval and the 
extension of any Federal financial assistance pursuant to 
the application (1) contain or be accompanied by a state­
ment th~t the program is (or, in the case of a new pro­
gram, ~vill be) conducted in compliance with all require­
ments imposed by or pursuant to this part, or a statement 
of the extent to which it is not, at the time the state­
ment is made, so conducted, and (2) provide or be ar­
c?mpanied by provision for such methods of administra­
tion for the program as are found by the responsible 
Department official to give reasonable assurance that the 
applicant and all recipients of Federal financial assist­
ance u~der such program will comply with all require­
ments imposed by or pursuant t.o this part, includinO' 
methods of administration which give reasonable assur~ 
ance that any noncompliance indicatrd in the statement 
under subparagraph (1) of this paragraph will be cor­
rected. 

( c) Elementary and secondary schools. The require­
ments of paragraph (a) or (b) of this section with respect 
to any elementary or secondary school or school system 
shall be deemed to be satisfied if such school or school 
sys~em (1) is subject to a final order of a court of the 
Umtcd States for the desegregation of such school or 
school system, and provides an assurance that it will 
c?mply with such order, including any future modifica­
tion of such order, or (2) suhmits a plan for the de­
segregation of snch school or school system which the 
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Commissioner of Education determines is adequate to 
accomplish the purposes of the Act and this part, and 
provides reasonable assurance that it will carry out such 
plan; in any case of continuing Federal financial assist­
ance the Commissioner may reserve the right to redeter­
mine, after such period as may be specified by him, the 
adequacy of the plan to accomplish the purposes of the 
Act and this part. In any case in which a final order of 
a court of the United States for the desegregation of such 
school or school system is entered after submission of 
such a plan, such plan shall be revised to conform to such 
final order, including any future modification of such 
order. 

(d) Assurances from institutions. (1) In the case of 
any application for Federal financial assistance to an 
institution of higher education (including assistance for 
construction, for research, for a special training project, 
for a student loan program, or for any other purpose), 
the assurance required by this section shall extend to ad­
mission practices and to all other practices relating to 
the treatment of students. 

(2) The assurauce required with respect to an institu­
tion of higher education hospital, or any other institution, 
insofar as the assurance relates to the institution's prac­
tices with respect to admission or other treatment of 
individuals as students, patients, or clients of the institu­
tion or to the opportunity to participate in the provision 
of services or other bent-fits to such individuals, shall be 
applicable to the entire institution unless the applicant 
establishes, to the satisfaction of the responsible Depart­
ment official, that the institution's practices in desjgnated 
parts or programs of the institution will in no way affect 
its practices in the program of the institution for which 
Federal :financial assistance is sought, or the beneficiaries 
of or participants in such program. If in any such case 
the assistance songht iR for the construction of a facility 
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or part of a facility, the assurance shall in any event 
extend to the entire facility and to facilities operated in 
connection therewith. 

§ 80.5 Illustrative applications. 

'l'he following examples will illustrate the application 
of the foregoing provisions to some of the major programs 
of the Department. (In all cases the discrimination pro­
hibited is discrimination on the ground of race, color, or 
national origin prohibited by title VI of the Act and this 
part, as a condition of the receipt of Federal financial 
assistance.) 

(a) In grant programs which support the provision of 
health or welfare services, discrimination in the selection 
or eligibility of individuals to receive the services and 
segregation or other discriminatory practices in the 'man­
ner of provided them, are prohibited. This prohibition 
extends to all facilities and services provided by the 
grantee under the program or, if the grantee is a State, 
by a political subdivision of the State. It extends also to 
l-lervices purchased or otherwise obtained hy the grantee 
(or political subdivision) from hospitals, nursing homes, 
schools, and similar institutions for beneficiaries of the 
program, and to the facilities in which such services arc 
provided, subject, however, to the provisjons of ~ 80.3 ( f'). 

(b) In the Federally-affected area programs (P. L. 815, 
and P. L. 874) fm· constrnction aid and for general s11p­

por.t of the operation of elementary or secondary schools, 
or m programs for more limited support to such schools 
such as for the acquisition of equipment, the provision of 
vocational education, or the provision of guidance and 
c~1rn~eli~g services, discrimination by the recipient school 
d1strrnt m any of its elementary or secondary schools in 
the admission of students, or in the treatment of its stu-
dents in any aspect of the education,"] pro"' · 

" d:lSS, IS pro-
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hibited. In this and the following illustrations the prohi­
bition of discrimination in the treatment of students or 
other trainees includes the prohibition of discrimination 
among the students or trainees in the availability or use 
of any academic, dormitory, eating, recreational, or other 
facilities of the grantee or other recipient. 

( c) In a research, training, demonstration, or other 
grant to a university for activities to be conducted in a 
graduate school, discrimination in the admission and 
treatment of students in the graduate school is prohibited, 
and the prohibition extends to the entire university unless 
it satisfies the responsible Department official that prac­
tices with respect to other parts or programs of the uni­
versity will not interfere, directly or indirectly, with ful­
fillment of the assurance required with respect to the 
graduate school. 

( d) In a training grant to a hospital or other non­
academic institution, discrimination is prohibited in the> 
selection of individuals to be trained and in their treat­
ment by the grantee during their training. In a research 
or demonstration grant to such an institution discrimina­
tion is prohibited with respect to any educational activity 
and any provision of medical or other services and any 
financial aid to individuals incident to the program. 

( e) In grant programs to assist in the construction of 
facilities for the provision of health, educational or wel­
fare services assurances will be required that services 
will be provided without discrimination, to the same ex­
tent that discrimination would be prohibited as a condi­
tion of Federal operating grants for the support of such 
services. Thus, as a condition of grants for the construc­
tion of academic, research, or other facilities at institu­
tions of higher education, assurances will be required that 
there will be no discrimination in the admission or treat­
ment of students. In the case of hospital construction 
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grants the assurance will apply to patients, to interns, 
residents, student nurses, and other trainees, and to the 
privilege of physicians, dentists, and other professionally 
qualified persons to practice in the hospital, and will apply 
to the entire facility for which, or for a part of which the 
grant is made, and to facilities operated in connection 
therewith. In other construction grants the assurances 
required ·will similarly be adapted to the nature of the 
activities to be conducted in the facilities for construction 
of which the grants have been authorized by Congress. 

(f) Upon transfers of real or personal surplus property 
for health or educational uses, discrimination is pro­
hibited to the same extent as in the case of grants for 
the constrnction of facilities or the provision of equip­
ment for like purposes. 

(g) Each applicant for a grant for the construction of 
educational television facilities is required to provide an 
assurance that it will, in its broadcast services, give due 
consideration to the interests of all significant racial or 
ethnic groups within the population to be served by the 
applicant. 

(h) A recipient may not take action that is calculated 
to bring about indirectly what this part forbids it to 
accomplish directly. Thus a State, in selecting or approv­
ing projects or sites for the construction of public libraries 
which will receive Federal financial assistance, may not 
base its selections or approvals on criteria which have the 
effect of defeating or of substantially impairing accom­
plishment of the objectives of the Federal assistance 
program as respects individuals of a particular race, 
color, or national origin. 

§ 80.6 Compliance information. 

(a) Cooperation and assistance. Each responsible De­
partment official shall to the fullest extent practicable 
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seek the cooperation of recipients in obtaining compliance 
with this part and shall provide assistance and guidance 
to recipients to help them comply voluntarily with this 
part. 

( b) Compliance reports. Each recipient shall keep such 
records and submit to the responsible Department official 
or his designee timely, complete and accurate compliance 
reports at such times, and in such form and containing 
such information, as the responsible Department official 
or his designee may determine to be necessary to enable 
him to ascertain whether the recipient has complied or is 
complying with this part. In the case of any program 
under which a primary recipient extends Federal financial 
assistance to any other recipient, such other recipient shall 
also submit such compliance reports to the primary re­
cipient as may be necessary to enable the primary re­
cipient to carry out its obligations under this part. 

(c) Access to sources of information. Each recipient 
shall permit access by the responsible Department official 
or his designee during normal business hours to such of 
its books, records, accounts, and other sources of informa­
tion, and its facilities as may be pertinent to ascertain 
compliance with this part. ·where any information re­
quired of a recipient is in the exclusive possession of any 
other agency, institution or person and this agency, insti­
tution or person shall fai.l or refuse to furnish this infor­
mation, the recipient shall so certify in its report and 
shall set forth what. efforts it has made to obtain the in­
formation. 

(d) Information to beneficiaries and participants. Each 
recipient shall make available to participants, benefici­
aries, and other interested persons such information re­
garding the provisions of this part and its applicability 
to the program under which the recipient receives Federal 
financial assistance, and make such information available 
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to them in such manner, as the responsible Department 
official finds necessary to apprise such persons of the 
protections against discrimination assured them by the 
Act and this part. 

§ 80.7 Conduct of investigations. 

(a) Periodic compliance reviews. The responsible De­
partment official or his designee shall from time to time 
review the practices of recipients to determine whether 
they are complying with this part. 

(b) Complaints. Any person who believes himself , or 
any specific class of individuals to be subjected to dis­
crimination prohibited by this part may by himself or by 
a representative file with the responsible Department of-. 
ficial or his designee a written complaint. A complaint 
must be filed not later than 90 days from the date of the> 
alleged discrimination, unless the time for filing is ex­
tended by the responsible Department official or his 
designee. 

( c) Investigations. The responsible Department official 
or his designee will make a prompt investigation when­
ever a compliance review, report, complaint, or any other 
information indicates a possible failure to comply with 
this part. The investigation should include, where ap­
propriate, a review of the pertinent practices and policies 
of the recipient, the circumstances under which the pos­
sible noncompliance with this part occurred, and other 
factors relevant to a determination as to whether the re­
cipient has failed to comply with this part. 

( d) Resolution of matters. (1) If an investigation pur­
suant to paragraph ( c) of this section indicates a failure 
to comply with this part, the responsible Department 
official or his designee will so inform the recipient and 
the matt.er will he resolved hy informal means whenever 
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possible. If it has been determined that the matter can­
not be resolved by informal means, action will be taken 
as provided for in ~ 80.8. 

(2) If an investigation does not warrant action pursuant 
to subparagraph (1) of this paragraph the responsihle 
Department official or his designee will so inform thl~ 

recipient and the complainant, if any, in writing. 

( e) Intimidatory or retaliatory acts prohibited. No re­
cipient or other person shall intimidate, threaten, coerce, 
or diRcriminate against any individual for the purpose of 
interfering with any right or privilege secured by section 
601 of the Act or this part, or because he has made a 
complaint, testified, assisted, or participated in any man­
ner in an investigation, proceeding, or hearing under this 
part. The identity of complainants shall be kept con­
fidential except to the extent necessary to carry out the 
purposes of this part, including the conduct of any in­
vestigation, hearing, or jndicial proceeding arising th0re­
under. 

§ 80.8 Procedure for effecting compliance. 

(a) General. If there appears to be a failure or threat­
ened failure to comply with this regulation, and if the 
noncompliance or threatened noncompliance cannot be 
corrected by informal means, compliance with this part 
may be effected by the suspension or termination of 01· 

refusal to grant or to continue Federal financial assistance 
or by any other means authorized by law. Such other 
means may include, hut are not limited to, (1) a reference 
to the Department of Justice with a recommendation that 
appropriate proceedings be brought to enforce any rights 
of the United States under any law of the United States 
(including other titles of the Act), or any assurance or 
other contractual undertaking, and (2) any applicable 
proceeding under State or local law. 
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(b) Noncompliance with § 80.4. If an applicant fails or 
refuses to furnish an assurance required under § 80.4 or 
otherwise fails or refuses to comply with a requirement 
imposed by or pursuant to that section Federal financial 
assistance may be refused in accordance with the pro­
cedures of paragraph ( c) of this section. The Depart­
mPnt shall not be required to provide assistance in snch 
a case during the pendency of the administrative pro­
ceedings under such paragraph except that the Depart­
ment shall continue assistance during the pendency of 
such proceedings where snch assiRtance is due and pa;­
ahle pursnant to an application therefor approved prior 
to the effective date of this part. 

( c) Termination of or refusal to grant or to continue 
Federal financial assistance. No order suspending, term i­
na ting or refusing to grant or continue Federal financial 
assistance shall become effective until (1) the responsible 
Department official has advised the applicant or recipient 
of his failure to comply and has determined that com­
pliance cannot be secured by voluntary mean8, (2) there 
has been an expresR finding on the record, after oppor­
tunity for hearing, of a failure hy the applicant or r<:'­
cipient to comply with a requirement imposed by or 
pursuant to this part, (3) the action has been approved 
by the Secretary pursuant to § 80.10 ( e), and ( 4) the 
expiration of BO days after the Secretary has filed with 
the committee of the House and the committee of the 
Senate having legislative jurisdiction over the proO'ram 
involved, a full written report of the circumstances

0 

and 
the grounds for such action. Any action to suspend or 
terminate or to refuse to grant or to continue Federal 
financial assistance shall be limited to the particular 
political entity, or part thereof, or other applicant or 
recipient as to whom such a finding has been made an<l 
shall be limited in its effect to the particular program, m· 
part thereof, in which such noncompliance h~rn heon 80 

found. 
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( d) Other means authorized by law. No action to effect 
compliance by any other means authorized by law shall 
be taken until (1) the responsible Department official has 
determined that compliance cannot be secured by volun­
tary means, (2) the action has been approved by the Sec­
retary, (3) the recipient or other person has been notified 
of its failure to comply and of the action to be taken to 
effect compliance, and ( 4) the expiration of at least. 10 
days from the mailing of such notice to the recipient or 
other person. During this period of at least 10 days addi­
tional efforts shall be made to persuade the recipient or 
other person to comply with the regulation and to take 
such corrective action as may be appropriate. 

§ 80.9 Hearings. 

(a) Opportunity for hearing. Whenever an opportunity 
for a hearing is required by ~ 80.8 ( c), reasonable notice 
shall be given by registered or certified mail, return re­
ceipt requested, to the affected applicant or recipient. 
This notice shall advise the applicant or recipient of the 
action proposed to be taken, the specific provision nnder 
which the proposed action against it is to be taken, and 
the matters of fact or law asserted as the basis for this 
action, and either (1) fix a date not less than 20 davs 
after the date or such notice within which the applicant 
or recipient may request of the responsible Department 
official that the matter be scheduled for hearing or (2) 
advise the applicant or recipient that the matter in ques­
tion has been set down for hearing at a stated place and 
time. The time and place so fixed shall be reasonable and 
shall be subject to change for cause. The complainant, if 
any, shall be advised of the time and place of the hearing-. 
An applicant or recipient may waive a hearing and sub­
mit written information and argnment for the record. The 
failure of an applicant or recipient to request a hearing 
under this paragraph or to appear at a hearing for which 
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a date has been set shall be deemed to be a waiver of the 
right to a hearing under Section 602 of the Act and 
~ 80.8 (c) of this part and consent to the making of a 
decision on the basis of such information as is availabk 

(b) Time and place of hearing. Hearings shall be held 
at the offices of the Department in ·washington, D. C., at 
a time fixed by the responsible Department official unless 
he determines that the convenience of the applicant or 
recipient or of the Department requires that another 
place be selected. Hearings shall be held before the re­
sponsible Department official or, at his discretion, before 
a hearing examiner designated in accordance with Section 
11 of the Administrative Procedure Act. 

( c) Right to counsel. In all proceedings under this 
section, the applicant or recipient and the Department 
shall have the right to be represented by counsel. 

(d) Procedures, evidence, and record. (1) The hearing, 
decision, and any administrative review thereof shall be 
conducted in conformity with Sections 5-8 of the Ad­
ministrative Procedure Act, and in accordance with such 
rules of procedure as arc proper (and not inconsistent 
with this section) relating to the conduct of the hearing, 
giving of notices subsequent to those provided for in 
paragraph (a) of this section, taking of testimony, ex­
hibits, arguments and briefs, requests or findings, and 
other related matters. Both the Department and the ap­
plicant or recipient shall be entitled to introduce all rele­
vant evidence on the issues as stated in the notice for 
hearing or as determined by the officer conducting the 
hearing at the outset of or during the hearing. 

(2) Technical rules of evidence shall not apply to 
hearings conducted pursuant to this part, but rules or 
principles designed to assure production of the most 
credible evidence available :rnd to ~mhject tm~timony to• 
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test by cross-examination shall be applied where reason­
ably necessary by the officer conducting the hearing. The 
hearing officer may exclude irrelevant, immaterial, or 
unduly repetitious evidence. All documents and other 
evidence offered or taken for the record shall be open 
to examination by the parties and opportunity shall be 
given to refute facts and arguments advanced on either 
side of the issues. A transcript shall be made of the oral 
evidence except to the extent the substance 'thereof is 
stipulated for the record. All decisions shall be based 
upon the hearing record and written findings shall be 
made. 

(e) Consolidated or Joint Hearings. In cases in which 
the same or related facts are asserted to constitute non­
compliance with this regulation with respect to two or 
more programs to which this part applies, or noncompli­
ance with this part and the regulations of one or more 
other Federal departments or agencies issued under Title 
VI of the Act, the Secretary may, by agreement with such 
other departments or agencies where applicable, provide 
for the conduct of consolidated or joint hearings, and 
for the application to such hearings of rules of procedures 
not inconsistent with this part. Final decisions in such 
cases, insofar as this regulation is concerned, shaJJ be 
made in accordanef' with § 80.10. 

§ 80.10 Decisions and notices. 

(a) Decision by person other than the responsible De­
partment official. If the hearing is held by a hearing 
examiner such hearing examiner shall either make an 
initial decision, if so authorized, or certify the entire 
record including his recommended findings and proposed 
decision to the responsible Department official for a :final 
decision, and a copy of such initial decision or certifica­
tion shall he mailed to the applicant or recipient. Where 
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the initial decision is made by the hearing examiner the 
applicant or recipient may within 30 days of the mailing 
of such notice of initial decision file with the responsible 
Department official his exceptions to the initial decision, 
with his reasons therefor. In the absence of exceptions, 
the responsible Department official may on his own mo­
tion within 45 clays after the initial decision serve on the 
applicant or recipient a notice that he will review the 
decision. Upon the :filing of such exceptions or of such 
notice of review the responsible Department official shall 
review the initial decision and issue his own decision 
thereon including the reasom; therefor. In the absence 
of either exceptions or a notice of review the initial 
decision shall constitute the final decision of the respon­
sible Department official. 

(b) Decisions on record or review by the responsible 
Department official. Whenever a record is certified to the 
responsible Department official for decision or he reviews 
the decision of a hearing examiner pursuant to paragraph 
(a) of this section, or whenever the responsible Depart­
ment official conducts the hearing, the applicant or re­
cipient shall he given reasonable opportunity to file with 
him briefs or other written statements of its contention~, 
and a copy of the final decision of the responsible Depart­
ment official shall be given in writing to the applicant or 
recipient and to the complainant, if any. 

( c) Decisions on record where a hearing is waived. 
Whenever a hearing is waived pursuant to § 80.9 (a) a 
decision shall he made by the responsible departmental 
official on the record and a copy of such decision shall be 
given in writing to the applicant or recipient, and to the 
complainant, if any. 

( d) Rulings required. Each decision of a hearing offi­
cer or responsible Department official shall set forth his 
ruling on each finding, conclnRion, or exception presented, 
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and shall identify the requirement or requirements im­
posed by or pursuant to this part with which it is found 
that the applicant or recipient has failed to comply. 

( e) Approval by Secretary. Any final decision of a 
responsible Department official (other than the Secretary) 
·which provides for the suspension or termination of, 
or the refusal to grant or continue Federal financial assist­
ance, or the imposition of any other sanction available 
under this part of the Act, shall promptly be transmitted 
to the Secretary, who may approve such decision, may 
vacate it, or remit or mitigate any sanction imposed. 

(f) Content of orders. The final decision may provide 
for suspension or termination of, or refusal to grant or 
continue Federal financial assiRtance, in whole or in part, 
under the program involved, and may contain such terms, 
conditions, and other provisions as are consistent with 
and will effectuate the purposes of the Act and this part, 
including provisions designed to assure that no Federal 
financial assistance will thereafter be extended under such 
program to the applicant or recipient determined by such 
decision to be in default in its performance of an assur­
ance given by it pursuant to this part, or to have other­
wise failed to comply with this part, unless and until it 
corrects its noncompliance and satisfies the responsible 
Department official that it will fully comply with this 
part. 

§ 80.11 Judicial review. 

Action taken pursuant to Section 602 of the Act is 
subject to judicial review as provided in Section 603 
of the Act. 

§ 80.12 Effect on other regulations; forms and instruc­
tions. 

(a) Effect on other regulations. All regulations, orders, 
or like directions heretofore issued by any officer of the 
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Department which impose requirements designed to pro­
hibit any discrimination against individuals on tlrn 
ground of race, color, or national origin under any pro­
gram to which this part applies, and which authorize the 
suspension or termination of or refusal to grant or to 
continue Federal financial assistance to any applicant for 
or n'lcipient of such assistance under such program for 
failure to comply with such requirements, are hereby. 
~uperseded to the extent that such discrimination is pro­
hibited by this part, except that nothing in this part shall 
be deemed to relieve any person of any obligation af-1-
sumed or imposed under any such superseded regulation, 
order, instruction, or like direction prior to the effective 
date of this part. Nothing in this part, however, shall he 
deemed to supersede any of the fo1lowing (including fu­
ture amendments thereof): (1) Executive Orders 10925 
and 11114 and regulations issued thereunder, (2) the 
"Standards for a Merit System of Personnel Administra­
tion,'' issued jointly by the Secretaries of Defense, of 
Health, Education, and Welfare, and of Labor, 28 F. R. 
734, or (3) Executive Order 11063 and regulations issued 
thereunder, or any other regulations or instructions, in­
sofar as such Order, regulations, or instructions prohibit 
discrimination on the ground of race, color, or national 
origin in any program or situation to which this part is 
inapplicable, or prohibit discrimination on any other 
ground. 

(b) Forms and instructions. Each responsible Depart­
ment official shall issue and promptly make available to 
interested persons forms and detailed instructions and 
procedures for effectuating this part as applied to pro­
grams to which this part applies and for which he is 
respornsi hle. 

( c) Supervision and coordination. The Secretary mRy 
from time to time assign to offiP.ials of the Department, or 
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to officials of other departments or agencies of the Gov­
ernment with the consent of such departments or agen­
cies, responsibi lities in connection with the effectuation of 
the purposes of Title VI of the Act and this part (other 
than responsibility for final decision as provided in 
§ 80.10), including the achievement of effective coordi­
nation and maximum uniformity '"ithin the Department 
and within the Executive Branch of the Government in 
the application of Title VI and this part to similar pro­
grams and in similar situations. 

§ 80.13 Definitions. 

As used in this part-

( a) The term "Department" means the Department of 
Health, Education, and Welfare, and includes each of its 
operating agencies and other organizational units. 

(b) The term "Secretary" means the Secretary of 
Health, Education, and Welfare. 

( c) The term "responsible Dcpartmen t official" with 
respect to any program receiving Federal financial as­
sistance means the Secretary or other official of the De­
partment who by law or by delegation has the principal 
responsibility within the Department for the adrninistra7 
tion of the law extending such assistance. 

(d) The term "United States" means the States of the 
United States, the District of Columbia, Puerto Rico, the 
Virgin Islands, American Samoa, Guam, Wake Island, the 
Canal Zone, and the territories and possessions of the 
United States, and the term ('State" means any one of 
the foregoing. 

( e) The term "Federal financial assistance" includes 
(1) grants and loans of Federal funds, (2) the grant or 
donation of Federal property and interests in property, 
(3) the detail of FedPral pPrsonnel, (4) the sale and lease 
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of, and the permission to use (on other than a casual or 
transient basis), Federal property or a11y interest in such 
property without consideration or at a nomi11al corn:;idera­
tion, or at a consideration which is reduced for the pur­
pose of assisting the recipient, or in recognition of the 
public interest to be served by such sale or lease to the 
recipient, and ( 5) any Federal agreeme11 t, arrangement, 
or other contract which has as one of its purposes the 
provision of assistancfl. 

(f) The term "program" includes any program, proj­
ect, or activity for the provision of services, financial aid, 
or other benefits to individuals (including education or 
training, health, welfare, rehabilitation, housing, or other 
services, whether provided through employees of the re­
cipient of Federal financial assistance or provided by 
others through contracts or other arrangements with the 
recipient, and including work opportunities and cash or 
loan or other assistance to individuals), or for the provi­
sion of facilities for furnishing services, financial aid or 
other benefits to individuals. The services, fina11cial aid, 
or other benefits provided under a program receiving 
Federal financial assistance sha11 be deemed to include 
any services, financial aid, or other benefits provided with 
the aid of Federal financial assistance or with the aid of 
any non-Federal funds, property, or other resources re­
quired to be expended or made available for the program 
to meet matching requirements or other conditions which 
must be met in order to receive the Federal financial 
assistance, and to include any services, financial aid, or 
other benefits provided in or through a facility provided 
with the aid of Federal financial assistance or such non­
Federal resources. 

(g) The term "facility" includes all or any portion of 
str~ctures, equipment, or other real or personal property 
or mterests therein, and the provision of facilities in-
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eludes the construction, expansion, renovation, remodel­
ing, alteration or acquisition of facilities. 

(h) The term ''recipient" means any State, political 
subdivision of any State, or instrumentality of any State 
or political subdivision, any public or private agency, in­
stitution, or organization, or other entity, or any in­
dividual, in any State, to whom Federal financial assist­
ance is extended, directly or through another recipient, 
for any program, including any successor, assign, or 
transferee thereof, but such term does not include any 
ultimate beneficiary under any ~mch program. 

(i) The term "primary recipient" means any recipient 
which is authorized or required to extend Federal finan­
cial assistance to another recipient for the purpose of 
carrying out a program. 

(j) The term "applicant" means one who submits an 
application, request, or plan required to be approved by 
a responsible Department official, or by a primary re­
cipient, as a condition to eligibility for Federal financial 
assistance, and the term "application" means such an 
application, request, or plan. 

Effective date. This part shall become effective on the 
30th day following the date of its publication in thP 
Federal Register. 

Dated: November 27, 1964. 

[Seal] 
Anthony J. Celebrezze, 

Secretary of Health, Education, 
:me] W Plfare. 

Approved: December 3, 1964. 

Lyndon B. .Johnson. 
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Appendix A. 

Programs to Which This Part Applies. 

Part 1. Programs other than State-administered con­
tinuing programs. 

1. Experimental hospital facilities (sec. 624, Public 
Health Service Act, 42 U. S. C. 291n). 

2. Health research facilities (title VII, part A, Public 
Health Service Act, 42 U. S. C. 292-292;j). 

3. Teaching facilities for medical, dental, and other 
health personnel (title VII, part B, Public Health Service 
Act, 42 U. S. C. 293-293h; secs. 801-804, Public Health 
Service Act, 42 U. S. C. 296, 296a-c). 

4. Me~tal retardation research facilities (title VII, part 
D, Public Health Service Act, 42 U. S. C. 295-295e). 

5. University aflilia ted mental retardation facilities 
(part B, Mental Retardation Facilities Construction Act 
42 u. s. c. 2661-2665). ' 

6. Heart disease laboratories and related facilities for 
patient care (sec. 412 ( d), Public Health Service Act, 42 
U. S. C. 287a ( d) ). 

7. Municipal Sewage Treatment Works (sec. 6, Fed­
eral Water Pollution Control Act, 33 U. S. C. 466e). 

8 .. Loans for acquisition of science, mathematics, anrl 
foreign language equipment (title III, National Defense 
Education Act, 20 U. S. C. 445). 

9. C?nstruc~ion of facilities for institutions of higher 
educat10n (Higher Education Facilities Act, 20 U. S. C. 
701-757). 

10. School construction in Federally-affected areas (20 
u. s. c. 631-645). 
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11. Educational television broadcasting facilities ( 47 

u. s. c. 390-397). 

12. Surplus real and related personal property disposal 

(40 u. s. c. 484 (k) ). 

13. George Washington University Hospital construc­
tion (76 Stat. 83, P. L. 87-460, May :n, 1962). 

14. Loan service of captioned films for the deaf ( 42 

u. s. c. 2491-2494). 

15. Residential vocational education schools (20 U.S. C. 

351). 

16. Department projects under the Public vVorks Ac­

celeration Act (P. L. 87-658). 

17. Research projects, including conferences, communi­
cation activities and primate or other center grants (secs. 
301, 303, 308, 624, Public Health Service Act, 42 U. S .. C. 
241, 242a, 242f, 291n; sec. 4, Federal Water Pollution 
Control Act, 33 U. S. C. 466c; sec. 3, Clean Air Act, 42 

u. s. c. 1857b). 

18. General research support (sec. 301 (d), Public 
Health Service Act, 42 U. S. C. 241). 

19. Community health studies and demonstrations (sec. 
316 Public Health Service Act, 42 U. S. C. 247a). 

20. Mental health demonstrations and administrative 
studies (sec. 303 (a) (2), Public Health Service Act, 42 

U. S. C. 242a). 

21. Migratory workers health services (sec. 310, Public 
Health Service Act, 76 Stat. 592, P. L. 87-692, Sept. 25, 

19G2). 

22. fotensi ve vaccination projects (Rec. 317, Pn blic 
Health Service Act, 42 U. S. C. 247b). 

23. Tuberculosis and veneral disease control projects 
(current appropriat.ion Act, P. L. 88-605). 
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24. Air pollution demonstration and survey projects 
and control programs (secs. 3 and 4, Clean Air Act, 42 
U. S. C. 1857b, 1857c). 

25. ·water pollution demonstration grants (sec. 4 (a) 
(2), Federal Water Pollution Control Act, 33 U. S. C. 
466c). 

26. Health research training projects and fellowship 
grants (secs. 301, 433, Public Health Service Act, 42 
U. S. C. 241, 289c). 

27. Categorical (heart, cancer, air pollution, etc.) 
grants for training, traineeships or fellowships (secs. 303, 
433, etc., Public Health Service Act, 42 U. S. C. 242a, 
289c, etc.; sec. 3, Clean Air Act, 42 U. S. C. 1857b; sec. 4, 
Federal 'Vatcr Pollution Control Act, 33 U. S. C. 466c). 

28. Advanced professional nurse traineeships, improve­
mcn t in nurse training and partial reimbursement to 
diploma schools of nursing (secs. 805, 806, 821, Public 
Health Service Act, 42 U. S. C. 296d, 296e, 297). 

29. Grants to institutions for traineeships for profes­
sional public health perRonncl (sec. 306, Public Health 
Service Act., 42 TT. S. C. 242<1). 

30. Grants to schools for specialized training in public 
health (sec. 309, Public Health Service Act, 242g), 

31. Grants for special vocational rehabili ta ti on projects 
(sec. 4, Vocational Rehabilitation Act, 29 U. S. C. 24). 

32. Experimental, pilot or demonstration projects to 
promote the objectives of title I, IV, X, XIV, or XVI of 
the Social Security Act (sec. 1115, Social Security Act, 42 
U. S. C. 1315). 

33. Social security and welfare cooperative research or 
demonstration projects (sec. 1110, Social Security Act, 42 
u. s. c. 1310). 
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34. Child welfare research, training or demonstration 
projects (sec. 526, Social Security Act, 42 U. S. C. 726). 

35. Research projects relating to maternal and child 
health services and crippled children's services (sec f>32, 
Social Security Act, 42 U. S. C. 729a). 

36. Maternal and child health special project grants to 
institutions of higher learning (sec. 502 (b), Social Se­
curity Act, 42 U. S. C. 702 (b)). 

37. Maternity and infant care special project grants to 
local health agencies (sec. 531, Social Security Act, 42 
TJ. s. c. 726). 

38. Special project grants to institutions of higher learn­
ing for crippled children's services (sec. 512 (b), Social 
Security Act, 42 U. S. C. 712 (b)). 

39. Demonstration and evaluation projects and training 
of personnel in the field of juvenile delinquency (Juvenile 
Delinquency and Youth Offenses Control Act of 1961 ( 42 
U. S. C. 2541, et seq.)). 

40. Cooperative educational research (20 U. S. C. 331-
332). 

41. Language research (title VI, National Defense Edu­
cation Act, 20 U. S. 0. 512). 

42. Research in new educational media (title VII, Na­
tional Defense Education Act, 20 U. S. C. 541-542). 

43. Research, training, and demonstration projects under 
Vocational Education Act of 1963 (sec. 4 ( c), 20 U. S. C. 
35c ( c) ). 

44. Grants for research and demonstration projects m 
education of handicapped children (20 U. S. C. 618). 

45. Training grants for welfare personnel (sec. 705, 
Social Security Act, 42 U. S. C. 906). 
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46. Allowances to institutions training graduate fellow8 

or other trainees (title IV, National Defense Education 
Act, 20 U. S. C. 461-465; sec. 4, Vocational Rchabilita.tion 
Act, 29 U. S. C. 34; secs. 301, 4::l3, etc., Public Health Serv­
ice Act, 42 U. S. C. 241, 289 ( c), etc.; sec. 3, Clean Air 
Act, 42 U. 8. C. 1857b; sec. 4, Federal vVater Pollution 
Control Act, 33 U. S. C. 466c). 

47. Grants for teaching and the training of teachers for 
the education of handicapped children (20 U. S. O. 611-
617). 

48. Training persons in the use of films for the dE>af 
(42 U.S. C. 2493 (h) (4)). 

49. TJ·aining for teachers of the deaf (20 U. S. C. 671-
676). 

50. Research in the use of educational and training 
films for the deaf ( 42 U. S. C. 2493 (a) ) . -

51. Operation and maintenauce of schools in Federally­
nffected areas (20 U. S. C. 236-244 ). 

52: ~ranh; for teacher training and employment of 
specialists in desegregation problems (sec. 405, Civil 
Rights Act of 1964, P. L. 88-352). 

53. Issuance to agencies or organizations of rent-free 
permits for operation, on Federal property in the custodv 
of the Department, of vending stands for the blind, crcdi.t 
unions, Federal employer. associations, etc. (Randolph­
Sheppard Vending Stand Act, 20 U. S. C. 107-107f; 415 
CFR Part 20; sec. 25, Federal Credit Union Act, 12 U. S. C. 
1770; etc.) 

!34. Higher education student loan program (title II, 
National Defo1rne FMncation Act, 20 lT. S. C. 421-429). 

_55. Health professions school stuclcnt Joan program 
(title VTT, Part C, Public Health Servic«:> Act, 42 U. S. C. 
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294; secs. 822-828, Public Health Service Act, 42 U. S. C. 
297 a-g). 

56. Land-grant college aid (7 U. S. C. 301-329). 

57. Language and area centers (title VI, National De­
fense Education Act, 20 U. S. C. 511-513). 

58. American Printing House for the Blind (20 U. S. C. 
101-105). 

59. Future Farmers of America (36 U. S. C. 271-291) 
and similar programs. 

60. Science Clubs (20 U.S. C. 2 (note)). 

61. Howard University (20 U. S. C. 121-131). 

62. Gallaudet College (31 D. C. Code, Ch. 10). 

63. Hawaii leprosy payments (sec. 331, Public Health 
Service Act, 42 U. S. C. 255). 

64. Grants to schools of public health for provision of 
comprehensive training and specialized services and as­
sistance (sec. 314 (c), Public Health Service Act, 42 
U.S. C. 246 (c)). 

65. Grants to agencies and organizations under Cuban 
Refugee program (22 U.S. C. 2601 (b) (4)). 

66. Grants for construction of hospitals serving IndiaHs 
(P. L. 85-lill, 42 U. S. C. 2005). 

67. Indian SanitatioD FacilitieR (P. L. 86-121, 42 U.S. C. 
2004a). 

68. Areawide planning of health facilities (sec. 318, 
Public Health Service Act, 42 U. S. C. 247c). 

69. Training institutes under sec. 511 of the National 
Defense Education Act of 1958, as amended (20 U. S. C. 
491) and under title XI of such Act. as added by P. L. 
88-665 (20 U. S. C. !191-592). 
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Part 2. State-administered continuing programs. 

1. Grants to States for control of venereal disease, 
tuberculosis, and for public health services (heart, cancer, 
mental health, radiological health, etc.) (sec. 314, Public 
Health Service Act ( 42 U. S. C. 246), and current ap­
propriation act). 

2. Grants to States for water pollution control (sec. 5, 
Federal Water Pollution Control Act, 33 U. S. C. 466<l). 

3. Grants to States for vocational rehabilitation services 
(sec. 2, Vocational Rehabilitation Act, 29 U. S. C. 32). 

4. Grants to States for projects to extend and improvf 
vocational rehabilitation services (sec. 3, Vocational Rr­
habilitation Act, 29 U. S. C. 33). 

5. Designation of State licensing agency for blind oper­
ators of vending stands (Randolph-Sheppard Vending 
Stand Act, 20 U. S. C. 107-107f). 

6. Grants to States for old-age assistance and medical 
assistance for the aged (title I, Social Security Act, 42 
u. s. c. 301-306). 

7. Grants to States for aid and services to needy fami­
lies with children (title IV, Social Security Act, 42 U. S. C. 
601-609). 

8. Grants to States for aid to the blind (title X, Social 
Security Act, 42 U. S. C. 1201-1206). 

9. Grants to States for aid to the permanently and 
totally disabled (title XIV, Social Security Act, 42 U. S. C. 
1351-1355). 

lO. Grants to States for aid to the aged, blind or dis­
abled or for such aid and medical assistance for the aged 
(title XVI, Social Security Act, 42 U. S. C. 1381-1385). 

11. Grants to States for maternal and child health serv­
ices (title V, part 1, Social Security Act, 42 U. S. C. 701-
705 ). 
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12. Grants to States for services for crippled children 
(title V, part 2, Social Security Act, 42 U. S. C. 711-715). 

13. Grants to States for special projects for maternity 
and infant care (sec. 531, Social Security Act, 42 U. S. 0. 
729). 

14. Grants to States for child welfare services (title V, 
part 3, Social Security Act, 42 U. S. 0. 721-725, 727, 728). 

15. Grants to States for public library services and con­
struction (20 U. S. 0., sec. 351-358; P. L. 88-269). 

16. Grants to States for strengthening science, mathe­
matics, and modern foreign language instruction (title 
III, National Defense Education Act, 20 U. S. C. 441-444). 

17. Grants to States for guidance, counseling and test­
ing of students (title V-A, National Defense Education 
Act, 20 U. S. C. 481-484). 

18. Grants to States for educational statistics services 
(sec. 1009, National Defense Education Act, 20 U. S. 0. 
589). 

19. Surplus personal property disposal donations for 
health and educational purposes through State agencie~ 
(40 u. s. c. 484 (j)). 

20. Grants to States for hospital and medical facilities 
(title VI, Public Health Service Act, 42 U. S. 0. 291-
29lz). 

21. Grants to States for community mental health cen­
ters construction (Community Mental Health Centers Act, 
42 U. S. C. 2681-2688). 

22. Grants to States for vocational education (Smith­
Hnghes Act, 20 U. S. C. 11-15, 16-28; George-Barden Act, 
20 U. S. C. 15i-15q, 15aa-15jj, 15aaa-15ggg; Supplementary 
Acts, 20 U. S. C. 30-34. 
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23. Grants to States for mental retardation facilities 
(Part C, Mental Retardation Facilities Construction Act, 
42 u. s. c. 2671-2677). 

24. Arrangements with State vocational education 
agencies for training under the Area Redevelopment Act 
and the Manpower Development and Training Act of 1962 
(42 U.S. C. 2513 (c), 2601, 2602). 

25. Grants to States for comprehensive planning for 
mental retardation (title XVII, Social Security Act, 42 
U. S. 0. 1391-1394). 

[F. R. Doc. 64-12539; Filed, Dec. 3, 1964; 4:23 p. m.] 
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APPENDIX E. 

United States Court of Appeal8 
For the Fifth Circuit. 

October Term, 1966. 

No. 24,468. 

D. C. Docket No. CA 67-19. 

John W. Gardner, Secretary of the United States 
Department of Health, Education & Welfare, 

Appellant, 
versus 

The State of Alabama, for and in Behalf of and as 
Trustee for the Department of Pensions and 

Security of the State of Alabama, 
Appellee. 

No. 24,561. 

The State of Alabama, for and in behalf of and as 
Trustee for the Department of Pensions and 

Security of the State of Alabama, 
Petitioner, 

ver8U8 
.John W. Gardner, Secretary of Health, Education and 

Welfare, 
Responilent. 

Appeal From the United States District Court for the 
Northern Distriet of Alabama anil on Petition for 

R1wiew. 

Before Gewin and Ainsworth, Circuit .Judges, and West, 
District .Judge. 
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Judgment. 

This cause came on to be heard on the transcript of the 
record from the United States District Court for the 
Northern District of Alabama, and on Petition for Review, 
and was argued by counsel; 

On Consideration Whereof, It is now here ordered and 
adjudged by this Court that the order and judgment of 
the district Court granting a preliminary injunction is 
vacated and set aside, and that the order of the Secre­
tary is enforced in accordance with the views expressed 
in the opinion of this Court. 

August 29, 1967. 

fa~med as Mandate: 
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APPENDIX F. 

Title VI of the Civil Rights Act of 1964, 42 U. S. C. 

§ 2000d.-2000d-4 (78 Stat. 252-253): 

Sec. 601. No person in the United States shall, on the 
ground of race, colot, or national origin, be excluded from 
participation in, be denied the benefits of, or be .s~b­
jected to discrimination under any program or activity 
receiving Federal financial assistance. 

Sec. 602. Each Federal department and agency which 
is empowered to extend Federal financial assistance to 
any program or activity, by way of grant, loan, o: contract 
other than a contract of insurance or guaranty, is author­
ized and directed to effectuate the provisions of section 
fiOl with respect to such program or activity by issuing 
rules reo·ulations, or orders of general app1icability which 
shall' be l':>consistent with achievement of the objectives of 
the statute authorizing the financial assistance in connec­
tion with which the action is taken. No such rule, regula­
tion or order shall become effective unless and until ap-' . . 
proved by the President. Compliance with any reqmre-
ment adopted pursuant to this section may be effected. (1) 
by the termination of or refusal to ~~ant or to co~fa?ue 
as8 i 8 tance under gnch program or activity to any recipient 
as to w horn there has been an expresR finding on the rec­
ord, after opportunity for hearing, of a failure to comply 
with such requirement, but guch termination or refusal 

8
hall be limited to the particular political entity, or part 

thereof, or other recipient. as to whom such a finding has 
been made and, i:;hall be limited in its effect to the par~ 
ticular program, or part thereof, in which such non­
compliance has been so found, or (2) by any other me~ns 
authorized by law: Provided, however, that no such action 

8
hall be taken until the department or agency concerned 

bas advised tho appropriate person or persons of the fail-

ure to comply with the requirement and has determined 
tlmt compliance cannot be secured by voluntary means. In 
the case of any action terminating, or refusing to grant or 
continue, assistance because of failure to comply with a 
requirement imposed pursuant to this section, the head of 
the Federal department or agency shall file with the com­
mittees of the House and Senate having legislative juris­
diction over the program or activity involved a full writ­
ten report of the circumstances and the grounds for such 
action. No such action shall become effective until thirty 
days have elapsed after the fi1inp; of Ruch report. 

Sec. 608. Any department or agency action taken pur­
guant to section 602 shall be gubject to such judicial re­
view aR may othenvise be provided by law for Rimilar 
action taken by such department or agency on other 
grounds. In the case of action, not otherwise subject to 
judicial review, terminating or refusing to grant or to 
continue financial assistance upon a finding of failure to 
comply with any requirement imposed pursuant to sec­
tion 602, any person aggrieved (including any State or 
political subdivision thereof and any agency of either) 
may obtain judicial review of sueh action in accordance 
with section 10 of the Administrative Procedure Act, and 
such action Rhall not he deemed committed to unreview­
ahle agency discretion within the menning of that section. 

Sec. 604. Nothing contained in this title shall be con­
Rtrned to authorize action under this title by any depart­
ment or agency with respect to any employment practice 
of any employer, employment agency, or labor organiza­
tion except where a primary objective of the Federal 
financial aRRistance is to provide employment. 

" ( 3) Any St.ate which is dissatisfied with a final deter­
mination made by the Secretary on such a reconsideration 
or a final determination of the Secretary under section 4, 
404, 1004, 1604, or 1904 may, within 60 days after it has 
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been notified of such determination, file with the United 
States Court of Appeals for the circuit in which such 
State is located a petition for review of such determina­
tion. A copy of the petition shall be fortiiwith trans­
mitted by the clerk of the court to the Secretary. The 
Secretary thereupon shall file in the court the record of 
the proceedings on which he based his determination as 
provided in Section 2112 of title 28, United States Code. 

" ( 4) The findings of fact by the Secretary, if supported 
by substantial evidence, shall be conclusive; but the court, 
for good cause shown, may remand the case to the Secre­
tary to take further evidence, and the Secretary may 
thereupon make new or modified findings of fact and may 
modify his previous action, and shall certify to the court 
the transcript and record of the further proceedings. 
Such new or modified findings of fact shall likewise be 
conclusive if supported by substantial evidence. 

" ( 5) The court shall have jurisdiction to affirm the 
action of the Secretary or to set it aside, in whole or in 
part. The judgment of the court shall be subject to re­
view by the Supreme Court of the United States upon 
certiorari or certification as provided in section 1254 of 
title 28, United States Code. 

"(h) For the purposes of subsection (a), any amend­
ment of a State plan approved under title I, IV, X, XVI, 
or XIX, may, at the option of the State, be treated as the 
submission of a new State plan. 

Section 404, Social Security Amendments of 1965, 42 
U. S. C. 1316 (79 Stat. 419): 

"Sec. 1116. (a) (1) Whenever a State plan is submitted 
to the Secretary by a State for approval under title I, IV, 
X, XIV, XVI, or XIX, he shall, not later than 90 days 
after the date the plan is submitted to him, make a deter­
mination as to whether it conforms to the requirements for 

-- rn7 -

app~oval under such title. The 90-day period provided 
herem may be extended by written agreement of the Sec­
retary and the affected State. 

"(2) Any State dissatisfied with a determination of the 
Secretary under paragraph ( 1) with respect to any plan 
may, within 60 days after it has been notified of such 
determination, file a petition with the Secretary for recon­
sideration of the issue of whether such plan conforms to 
the requirements for approval under such title. Within 
30 days after receipt of such a petition, the Secretary shall 
notify the State of the time and place at which a hearing 
will be held for the purpose of reconsidering such issue. 
Such hearing shall be held not less than 20 davs nor more 
than 60 days after the date notice of such. hearing is 
furnished to such State, unless the Secretary and such 
State agree in writing to holding the hearing at another 
time. The Secretary shall affi1·m, modify, or reverse his 
original determination within 60 days of the conclusion 
of the hearing. 
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