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in Houston, The panel consisted of Judges éié&es, Wisdom

P

and Connally. The courtroom was crowded. Representatives

of the press were present, as well as U, 5, Attorney
Morton Sussman and Superintendent Fletcher. During the
course of the oral argument, a large map was

appellants' counsel and occasionally by counsel for
i rs ad enlifitde Ao g extitrct deload,

appellees. This map was extremely helpful to the Judges;

~ad NOIY asledENY" questiondl sMME® the accuracy of the
isap or any of the population infermation upon which the
map was based. The argument hegan akout 11l:15 and ended
s
about 1:40, ®4¥ VWood Legan the argument for appellants;
BoAspo
and 21& T:ta completed the argument and handled the
rebuttal. Jo& Keynolds argued the zsse for appellees.
Bwi.l Wood began his argument with a statement of
the chronology and some of the facts. He emphasized
that the construction program in guestion involved some
$60 million dollars and scme 50 schools and argued
that it was designed "to promote, strengifhen, pecrpotuate”
the system of segregation. Shortly after his argument
. Kwes i :
Legan, Judge Besves interrupted and informed him that
appellants’ motion for an injunction pending the determi-
"

nation on the meritsgwould e taken under advisement

with the consideraticn of the merits. The argmment then




proceeded and Wood began to refer tc and analyze the
maps. He spoke about the Negroes being concentrated
into 3 areas and the duages looked at the map with
great interest, Judge Wisdom asked “"Where is Ward 5"?%Mmjﬁ
fs - :
wdigoliA o, b moge 2 o
Judge Reewes then began a line of inquiry designed

to ascertain the number of construction projects that

were involved im the suit,

fu/ef

J.dge Reewas: You say the construction program of
560 million dollars was to ke used for 50 schools.
How many of these schocls were you attacking
in this suit? Ave you attacking all ﬁ% them
or some of . them? What are we called upon

to decide?

Wood: We sought a preliminaxy injunction against
the construction of only 21 schools, That
means in effect that we released 29 schools
that we believed were urgently necessary for
the Houston system and which we didAt believe

an {
had as adverseﬂimpact on desegregation as the

A
21. However, this suit really alsc involves
the remaining 29 projects. We are not only

asking dhat the 21 projects be preliminarily

enjoined but a2 plan be formulated for @l e
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Judge Reeves: What is this an appeal from? This

is only an appeal from the denial of a
preliminary injunction., However, I see
your peint, Maybe all the projects are

involved,

Judge Wisdom: Appellants are attacking only 21
construction projects; but their real
purpose is to have the koard consider

p)\k./
desegregation in choosing schoel loecations,
/
This is their overall purpose awmd Lf they

win on the 21 projects it will inevitably

affect all the school construction projects.

At this point, Judge Wisdom began asking about the

motion for injuncticn pending ceterxr-

mination of the merits of the appeal,

Judge Wisdom: You say that many of the proposed
schools tend to perpetuate segregation,
It looks as though the school board is
vexry anxious to get those schools built
first. Hence, in a sense we are interested

in particular schools,

Wood: The only work that is being carxded on
on an accelerated basis is the "Negro
schools, " those schads whick will be attended

only by Negroes in the near future,
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Krves A
Judge Reeves then beean another line of inquixry which

T
began with a recount of the fact.gﬂ'a full evidentiary

hearing Wwe conducted kelow by Judge Hannay.

ves
Judge Regevé&s: Isn't it true that Judge Hannay

had an extensive factual hearing Lelow,

How long #<# it last?

Wood: Six days.

Kves

Judge Reevés: Didn't he visit 9 school sites?

Wood: Yes..] But Qf&eally could not ﬁt;&#é that
careful consideration of the projects.
He mexely drove by the sites.

D
Judge vés: Judge Hannay made a finding of fact,

That finding was that the school board was
not “influenced by racially discriminatory
motives, Are you attacking that finding of
fact? Wouldn't the standaxd then be whether
the finding of fact was clearly erronecus?

Axre you also attacking the":T?; standard

of law that Judge Hamnay applied?
wood: Yes,

Judge Wisdom: It is not necessary to show racial
motive, If the effect of the school board
action is to create segregated schools and
there is no evidence to locate the schoel
elsewhere, that would be sufficient, Isn't

that your theory?




Wood

a8 a
Yes. The question of the affirmative dut;y
is with the heart of this case. 1Is {t#4c€c’
an affirmative duty to integrate? That is
the question. Jefferson County says “yes,"
The school beard must undo the evil that

hos Il
h alrex ceen done .,

ol bt 4l
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At this poift, YFEHaEm Wood turned the argument

over to Jo Tit%&l Tita began by briefly reviewlng the
case agaln. #,s theme vas that the case had to be put

in the proper p¢#éspective. That pé@fspective was qﬁ-+chLf
absence of any good falth on the part of the school board.
He emphasized that the "real facts" would show that the
bcard has not been acting in zood faith. As an instance,
he began talkling about the school board's use of the term

"neizhborhood school.”

'fﬁilf//’fﬁ Tita : The term "neighborhood school” has no meaning
in Houston. The school board talks about the neizhbor-

hood school but look what they have done. Wheatley
Junior High School and McReynolds Junior High are
located rizht next to one another, but all the Negro
children are sent to Wheatley and all the white
children are cent to McReynolds, regardless of what
neighborhood they iive in. Alse, look at the

white children living in Houston Gardens. Their
closest school iz Kashnmere 4ardens, but they are

bussed out of their neighborhood.

Judge Wisdom: There is no guch thin?’as a neighbor-

hood school under dual zZoning. Children are assigned
to school, not on the basis of the neighborhood they
live 1in, but rather, on the basis of the zone they
might be in. And the zones are based on race. Houston
never had any neighborhoed schoels., I'm surprised to

gee you use the term neighborhood school. I am

hq..___.—._._... ——



really critiecizing the appellees more than I am
eritieizing you. The neighborhood aschool is some~
{ thing they have in the North and connected to defacto
\\\\\hsegregation.A Defactc segregation is caused by
Negroes migrating from the south and moving into an
ares around the school. All the whites then leave
the nelghborhood and the schoiidgecomes segregated,
In this context, the 06{7ﬁbg%£ool has applicability;
but it has no applicability in a school system such

as Houston which has a system of dual zoning.

Tita: You are right. This 1s illustrated by what
happens to the children living in Piney Point. They
are transported 26 milesg across the city to the schools

to whilech they are asslgned.

i
Tita then ruhﬁd;i d:acﬂsﬁdghe segregated situation

within the Houston schools in general. He emphasized that

95% of the Negro children attended segregated schools and

that only 5% were in white schools. He then began to dis-

cuss the freedom of choice plan. It was difficult to determine
what his position was regarding the freedom of choicéf’%ut

the ultimate thrust wase that freedom of cholece has no real
applicability toc Houston. He saidt we recognize that freedom
of choice is a permissiblg, transitional concept, but not

e

Tita then o discussezd the construetion program -

in Houston.

more specifically. He emphssized that Houston
needs new schools and needs them gulekly, but that this need

gshould not be sstisfled In a segregated manner.

Judze Wisdom: Is the construction goling forward?




Titas Yes. It is golng forward on ten projects.
For example, Isaac east, Sanders west, and E. O.
Smith Relilef 8chool. These will be segregated

schools.

Judge Wisdom: Iz any of the econstruction going forward

on white schoola?

Titat Yes. One school (Walnwright) is being built

at the furthgrdest end of a white area.
Tita then menticned the Jefferson County opinion. Judge Wisdon
quickly piped up, "Don't get the idea that Jefferson County
meets with the approval of everyone on our Court.” (This was
sald in a rather good natured way and produced a laughter in
the courtroom. ) Judge Wisdom then asked how many high schools
were ¥ in the city and Tita replied, 15 or 16.

Tita then referred to the motion for injunction pending
determination of the appeal. This motion was filed on
Monday, January 23 and apparenily uss nol-S05ved-oR-Appeiweets
counset-umtH—Torstm, ~UHMErY 7. He apologized for the
lateness of the motion. But, le explained}tﬁi% the motion
wag 80 late because all the informatlion upon which it is
based waz obtained in a report put out by the school bhoard
f{%ﬂt&hﬂuary S ﬁwtmw“%ﬁdicatfh& the progress on the con=-
struction. He also emphasized that the contract for the

E. 0. Smith construction project was not slgned until

November 1956, g*leD&~ k&v‘

Judge Wisdom then b.gi::-l.-mm concerning

the alternative locations.

Judge Wisdom: Is there any evidence on the alternative

locationg? Where should the new aschools be built?




It 18 easy to point out the weaknesses in the
school boards sites, but 1t 1s more diffiecult to
say what they should have done., I

am not saying that this 1s necessary, but it would

definitely help your case.ﬁ . : 4

Iita: We recognlze that. But we didn't have the
time to study the problem of alternative zites. I

am only a lawyer in private practice, and not an
expert, capable of telling the school hoard where

to put the schools., We tried to get experts before
the trisl to say where the schools should be located,
but there just wasn't enouzgh time. This whole matter
came up on preliminary injunction. We are only
asking for a preliminary injunction so that we can
have tiame in'which to make the study. Our initial
request waz for a 90 day preliminary in unction so as

o give us the time to study possible alternative sites,

Judge Connal&: What solution would you suggest?

4
Tnat isAk hard question,

e
Tita: I suggest that the premgative be taken away

from the school board and that the responsibllity
be placed in the Court. The school bhoard has
demonistrated,over and over, that it 1is totally in-
capable of fullfilling its responsibility. J The
school board could be trusted to do the ij only

/
if this court established overall criterla and gulde-

~L S /
lines, and p!j:;::ld the district court,éo supervice
compliance with those =standards. >
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Judge Wizdom: The feeder zystem is an obvious form

of dizerimination. fhat can be easily eliminated,
However, even with the location of new schools,

things can be done. The schools can be placed outside
the area of heavy density. I am not suggesting the
Court should do this. The board should. The board
has admittedly not set out to consider slternatives;

but it is still competent to do the ,job.

!
Judge Connaly [to Tita]: What factore would you take

into congideration in locating & school?

Titas The residence of students; the needs, the

location of other schocls, transportation, etc., and
Aacll

thgﬂresidential patteing. I would take into considera-

tion segregation and deszegregation.

Judgze Connagl: Do you mean that integration igs the

most important dominating criterie and that all the

others ave subordlinate?

Tita: Yes, in Housion.

Judge Wisdom [tec Tita]: But you don't have to =ay

ag much. All you have to say iz that integration is
Just one pertinent consideration. It is educationally

relevant.

Judie Rlves: The effects of segregation may be over-

come without changing the location of the schools.,
Consider one example, there are two schools near one
ancther., One 1is in the center of a Negro residential
ares, and the other 1is in the center of the white

residential area. You can overcomne the effects of

segregation without A/744,,(/ Py oAanss Fhe: ebhepds
A«L/,£§°Oﬂ4§44 For example, you could have a Princeton

plan. Vhy can't the board be free to decide which



plan it should have?

Tita: I admit that this @ould be done in Houston.
[At that point he gzave an example which I didn't
catch,] However, the board still needs an over-
riding plan. The board can decide how to overcome
the effects of segregation but it won't do so unless
there iz a "eclear, unmistakable direction from the
Court.” Without such a direction, we will be back

before thlis Court many timea.

Judge‘CoanQ&: What would you do about E. O, Smith?

Admittedly, 1t 1s in the center of a large gecvgraphic

ares in whieh only Negroes live. Shouldn't the

gchool be built in the eenter of this larzge geographic

area?

Tieas o,

ol
Judge Rives: A,w?‘ gsaying that schools must be built
7

on the bardeﬁ:lines.

Judze Connafy: Doesn't the case boll down to this?

You say the board doesn't live up 6€)its obligation,
but what are the other solutiona? Must the c¢hildren

be buscsed acrosg town?

Tita: Experts could find many solutions. Buszsling

children across town iz not the only solutlon.

Judeze Wisdom: But they are bussed across town now.

12 &

s




Judze Rives: How many days Aedl tne trial court

take evidence? Didn't you say five or six days?
Pr#e you ask for additional tiue

‘.wx-’k il JM'LLQM . ;
30 as to(iﬁéf@?te where the gchools should be located?

Judge Wisdom: "Z}dl you have any experts testify on

whare the schogols should bhe located?

Tita: The problem was time. The construction program

was apnounced in March. On May 23 we flled the papers

in Court. On June 5 the Court began the hearing.

There wase no time. We tried to obtaln experts but

we . ust couldn't find them in time. Mocst of those

in the state were busy with Headstart projects. Ve
aﬂaﬂQhave some testimony by expertis on the effects

on segregation and on population distribution, but we

couldn't get any school administrators. 1. 1 Only

gchool administrators 1. eculd say where the schools

should be located., I am only a lawyer in private

practice., I am not gualified to say where the schools

should be located. This iz our whole case, We say

the board should have consulted experts. It never

consulted experts.

Judge Connaly: In this case you not only attack the

construction of new schools, but also expansion and

remodelinz. What about placing n new cafeteria in
lieg;w ,

an oldﬂs hool? Are you sayling that that shouldn't

be done because 1t would make the school more attract-

ive?

- 18 =
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Titas No. That's why we left out 29 construction
projects from the suit. Cullen: 1s an example of

that.

Judge Connaﬂy: Doesn't thise case boll down to the

§3§4Qg§pggeedom of choice. Suppose you have twc

new schools and all the students have absolute Treedom
of ghoice. All the Negro ztudents choose to 2o to

one school and all the white students chooge to go

to another school, Would you oppose that?

Tita: Yes, there iz ne poessibility of freedom of
choice in this district. The desegregation plan must

"work."

1

Judze Rives: By "work” you mean "integration” - not

the "absence of discrimination.” There ig a difference.

Tita: Freedom of cholce 18 no good in Houstont,fhe

history of this cliy 1z cne of official segregation.

The Negroes have been intimidated.

Judge Rives: Maybe you are asking that the Negro be

resldentially loecated. After all, it is another uay

to produce "actual integration.”

o 15 »




Joe Reynolds began his argument with the statement
ofi the good faith of the school board. He insigted that
the school board has performed in good faith, He said:
*We have never been involved with the pupil E}acement
Bbtﬂ We have never asked the Negro cﬁgidren’ko exhaust
remedy.z We have integreted our kindergarden without being

._reqéiaad‘to do so. Ve have accelerated the grades to be
desegregated. We are proud of our progr‘ee:as.)J Reynolds
then began to discuss Mr. Doar's activities in Houston.
Reynolds: 'e called upon the Department of Justice and

Mr, Doar to wvisit our school system and to help

us solve desegregation problems. He was invited

to point out deficiencies in our system, Ue

have an effective freedom of choice plan in

Houston.

f\);'ye.‘;-‘
Judge Reewes: But as quoted in Appellants' reply brief

Mr. Doar criticises your plan.

Reynolds: We invited &, Doar to look at our system
and he only found three out of 180 bus routes
that are invalid, Coue September 1967 all illegal
bus routes will be done away with., The transporta-
tion from the Piney Point system will be eliminated
and the children in Piney Point can go to Lee
High School; which ie one of the best high schools
in the system, We have a good irecord of

sl
desegregation in Houston. Appellants say that




we only have 5 percent desegregation., But that
is not true, We have 12 percent desegregation,
and that is the best in the 8outh ,

ol

Judge W’: Is that in the record?

Reynolds: HNo. Our job is to educate children( \Je cannot
keep going around getting these racial statistics.
We rnust be concermed with the education of the
children, The real solution to the getto schools
is to bring in the best white teachers to these
schools,

il it A-S&

Judge Wisdom: But it is sound education policy to efforad

segregation, Integration is an educational goal.

des
Suppose the school board %as two alternative#‘;, o) ooy ~e
4 de <l 5

N %‘7"&%-3“-‘?»\."‘) / »4_(_((\‘
where to locate a mew school. ) fne locationm will ¢¢7 ..'-¢

perpetuate zgagregation, the other onme will A
eliminate segregation, The school board must

choose the latter altermative. There are some

things that could be done to eliminate segregation.

Put Fletcher said at trial that he never gave any

consideration to thenm,

Reynolds: He never gave any consideration to achieving
integration because that was not the law, The
Courts of Appeal for the First Circuit, Second
Circuit; Third Circuit and Fourth Circuit said
that M the law,



Judge visdom: I disagree with that, Those opinions
said no such thing., (He then read from the |

First Circuit's opinion).

Reynolds: Ve believe that we should ignore race, we
should be color blind. That is what the Civil
Rights Act of 1964 says we should do.

Judge Wigdom: But we look at race all the time, For
example, we look at race in jury cases, in conducting |
censuses, in adoption proceedings., Shouldn't this
case be remanded to the district court for future
considerationdiggggzgiggat—of=ehe school board's¥

A,ﬁ)ﬂﬂfAﬁk affirmative duty to consider the elinmination of

segregation in selecting sites,

Reynolds: But that is not the law.

Judge Wisdom: Segregation is bad educationally,

Judge Ré%ves: But the question is whether it is bad

constitutionally.
Judge isdom: The Supreme Court said it was,
Judge Meves: (Shook his head to indicate disagreement)

Judge isdom: The difficult problem has to do with
inaction and de facto segregation., That is what
the Supreme Couxrt has not ruled on., There is

2 e P S R T ' Ao g L 22N E'\‘n'“"‘-
no doubt about State action) Rraxton” v. DuVal

said as Mh.




Reynolds: But look at the Six Circuit's case decided
on December 15, 1966. Ve rely on that case.

At this point Judge Boen;es* brought up the problem
of the motion for an injunction pending determination of
the appeal., He said that the motion was very important
because if the school board kept building the schools)
the case before the court might become mooted. He then
noted that the appellants had not filed an answer to
the motion. Reynolds then explained that he only received
the motion the glit@é\ before the agrument and that he did k,ﬁi/
have the time to read it. Judge Reev@s asked whether
he wanted time to answer and if so, how much tixzisej'? M‘Wﬁaﬂ
Reynolds asked for 10 days to answer and the court granted
that time. Reynolds also said that it was not true that
all the construction 1hil-Wae in process was at Negro
schools.

Judge Connally then asserted that the school
system has a freedom of choice plan and that children
are assigned to schools irrespective of neighborhools.

The thrust of the comments was to suggest that location

of the new schools was not critical because a child could
go to any school he wanted to. This lefd to an analysis
of the f‘reedom of jﬁmicejéyg-@m in Houston and Judge ‘Hledom
started by asking him about the Feeder i!setem.

oo\l et JW'?-
Reynolds: 1 do not hhave a /Peeder tem in the classical

sense, It is true that Fletcher and the others
adnitted that we have a feeder Systen, but they

used the term in a different sense.



Judge Wisdom: The /Z‘éeder /@stm is bad in any sense,
It puts the burden on the kids, It requires them
to take the initiative and get out of the school

to which they are assigned on a racial basis.

Raynolds: But only the cards are sent on to the junior
high or high school.

Judge Comnally: Isn't it true that the kids can go to
any school in the city?

Reynolds: Yes

Judge Comnally: hat about overcrowding? What happens

when there is not enough room?

Reynolds: This iz one problem we are discussing with
the Départment of Justice. The Justice Department
criticizes us on this. Zut we don't have any
overcrowding problen. Ve have no transfers, we
have a /l’;'eedom of /ﬁmice ;éystem. A child does
not have to get permission from the principals
in order to go to the school he wants to. He can
Just show up.

Judge Wisdom: What about the H&tice provigions?
' £
Have you satisfied the\:gxidelimj standards?

R eynolds: Not exactly, but we are going to improve this.
Judge Wisdom: Do you have a mandatory choice?

Reynoldg: Yes. Mr, Doar and I disputed that. But
it seems to me that we do have a mandatory choice,

vherever the students show up at the beginning of



the school year, that is the school he is
assigned to, !He shows up at the school of
his choice and that is mandatory.
Judge ‘Visdom: Vhat fb;:zt ;\rogr&t’fans ::tifglfs systen?
You say thatnchildren in Yard 5 can go to the
L River Oak Scho;/? Will you provide them with
transportation to that schoolE?

Réynolds: No. We cannot afford to pay for his
transportation to go all that distance, Mr, Doar
only criticizes three bus routes, not our éntire
system. ﬁ?gynolds then mentioned the buses

available to Piney Point and Rogers). ‘e meet

the requirements in the Jeffergon County opinion.
Je have azé;eedom ofzéﬁoicogﬁlan that works., We
have the greatest amount of integration in the
South.

Judge Visdom: Do you keep racial statistics?

Reynolds: MNo., This is another suggestion that the
Departnent of Justice has made. The Department
has asked us to keep statistics, That is something

&
that we are gettingAnow. That is what we are

trying to do.

At this point Reynolds emphasized that the adequacy

of the dééegregation plan is not at state in its law suit,
He said that the major desegregation suit of the city is
now before Judge Connally. He admitted under question by
one of the judges that he soujght to have the construction
suit also before Judge Connally on the theory that the




school consgxg?tion is related to the desegregation plan
in general. )ge said, thls is a separate suit now.

Then the following axchanga took place:

Reynolds: The only question in this suit is whether
there is an affirmative duty on the school board
to strike a perfect racial balance in all the
schools in the system.

Judge Visdom: o one said that, No one said that you

ool euery
must have an adequate racial balance in the school.
Q&:{"“ (to Judge wisdom] Tu What extent e integration is
required under your theory?

Judge Wisdom: My theory is that integration is an

’j:’&"“'% fv.\'ﬂs,,p“}
educational, constitutional goal, _Educatien

must be taken into consideration.

38dge Connally [to Judge Wisdom]; There are three schools

side-by-side. One is all Negiro, one is all white
and one is Integrated. They get this way because
of the Preedom of ghoice System. What's wrong with

that{

Judge Rives: Must there be a2 "nonracial system", or must

there be "integration"?

Judge Wisdom: I am saying that you cannot ignore the fact
that location of the school will perpetuate segregation,
Affirmative action is required. lLook at the faculty
problem, The Constitution requires that affirmative
action be taken to reorganize the faculty. The school
board hag an affirmative duty to take action tending to
reduce or eliminate segregation, This is the heart of

the case.

| —



At this point, Judge Wisdom began discussing the
unigue aspects of school construction, He emphasized
that in locating schools, a choice had to be made.
There would be no question that there is state action

g it Larmgl 3
involved , # that choice. He also said that there was

cwel
no perfect cousse for the proklem of segregation but
segregation can be reduced and that school boards should
do as nmeh as they can. In response, Reyndlds said
Sl
that the \okh Circuit opinion was to the contrary and
alsec that they asked appellants what to do. Judge
Wisdom in response said:
But F etcher admitted that he never took

into consideration the reduction or elimi-

nation of segregation,

Lolloadw

Then thé&: exchange took place hetween Judges Rives

and Wisdom:

Rives: What is the okligation of the school board?
Is the obligation of the school koard to
educate children or is it to integrate?

I want argument on that questicn.

Judge Wisdom: In Bradley, the Supreme Court required
faculty desegregation and faculty desegregation
is something that requires affirmative action

by the state,

Judge Rives: In Bradley, the Supreme Court goms not say
that faculty desegregation is reguired, It only
said that there must be an evidentiary hearing

én it,




Judge Wisdom: But, of course, the hearing was to

result in something., The anticipated outcome

was affirmative action.

Judge Rives: 5o far, the Supreme Court has only considered
forced segregation; it has outlawed that.
Now we are coming to the point of deciding

whether integration is reguired,

Reynolds: The location of the schools dees not

determine the residence,

Judge Rives: Is there only zoning in Houston?

Reynolds: DNo,

Judge Rives: Then the residential patterns are
due to sociov-economic factors,

been
Reynolds: We have/guided by the Civil Rights Act,
The Civil Rights Act prevents us from
taking race into consideraticn., 1t prohibits

the courrection of racial imbalance.,

Judge Wisdom: Those provigsions are conly applicable

to de fagfg segregation. Read the reports
contained in the legislative history. Also
those provisions only relate to Title VI,

That provision regﬁgégt%o the distribution
of federal funds. We are dealing with Con-

stitutional rxights,




Reynolds: Jefferson County is wrong, We have

de facto segregation in Houston. I under-
stand de facto segregation tc mean segre-
gation brought about by residence, other

than by state action.

Judge Rives: The Supreme Court has said that educa-
tion is the most important function that
local government providea, We do not want
to saddle the school beard with the burden
of promoting integration. Nor do we want
to have the federal courts take on the
responsibility;? The federal courts would
be "taking over the operation cf the school
system -~ iock, steock anc barrel." I realize
that the l4th Amnendment changed some of
our principles of federalism and it limited
the effect of the 9th and 10th - Amendments.

But isn't there something left of federalism?

Judge Wisdom: The school board must act reasonably
or rationally; that includes trying to
eliminate segregaticn, There is no conflict

with federalism, there is a duty to act.

T dutowns ot o amed Tudge bues
nodien) e possik mxw%mww& 5 4
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Reynolds then read a portion from a circuit court
opinion stating that the Constitution does not require

that every Negro child go to a white 3choﬁii:::)

i e PTIRE . S
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<3 Judge Wisdom immediately said that he agreed. He was

not urging a per se rule but only that the school board
do as nmuch as it could.cﬁfita began the rebuttal empha-

sizing that notwithstanding the freedom of choice

system, the location of schoels could have the effect of

keing "a wall to impede desegregation.” Be also empha-
sized that Mr. Doar had been studying the Houston
system since 1265 and that the study had resulted in
criticism, not approval of the system, He then stated
"had political ramificBtions," andA!! brought along

an investigation team with him, o, ‘wes sty

Judge Connally: Good faith has been found by
the District Court. Can you get around that?
Isn't there evidence to support the finding
of the District Court? Moreovexr, you offer
no solution., Where should the schools be
located? Should they be built in the white
area, the gray area or the black area? These

are the two problems with your case,



Tita: First, we do say that there is no evidence

te support the finding of good faith,

Moreover, I cannot e expected to find a
solution, We want this injunction only .
for purposee of conducting a 90 day highe ;

¥

prioxrity study,

Judge Rives: What gosls are we seeking? Are

we seeking "mixing of the races,” as you
suggest, Or is the goal the “"elimination

of discrimination"? I thought the

Constitution only requires the latter,

wWhat are the geals?

Tita: 7They are the same. The elimination of |
discridination involves the mixing of the !
racesg, OQur goal is eguality of educational

opportunity. i

Judge Wisdom: Mr, Reynolds says that the con-
struction now underway is not confined
to Negro schools, You say that all con-
struction underway is an Negro schools,
Is there a factual disagreement between

you two? |

Tita: Yes.
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