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HAYNSWORTH, Chief Judge:

The School Board of a county in which there has
been much Ku Klux Klan activity appeals from an oxder
ragulring it bto abanden ite freedoﬁ of  cheoige’ plan apct e
adopt a new plan for pupil assignments based upon a unitary
system of geographic attendance zones or upon the consolida-
tion of grades or schopls or both, Since it cleaxly SEpcaS
that the Schooel Board did nothing to relieve the pressures
inhibiting the free exercise of the right of choice, the
District Judge properly reguired the Board to turn to
other measures.

The School Board of Franklin County, Nertl
Carolina took no steps to desegregate its schools until
1965 when it acted und=arxr a court order. It then adopted a
freedom of choice plan, There followed, however, nunerous
acts of violence and threats directed against Negro members
of the community, particularly those requesting transfers
of their children into formerly all-white schools. Shots
were fired into houses, oil was poured into wells and some
of the Negro leaders were subjected to a barrage of threaten-
ing telephone calls. The violence was widely reported in
the local press, and an implicit threat was carried home to
everyone by publication of the nammes of Negro applicants
for transfer.

The School Board did nothing to countes o & llicunl-

ate these conditions. (It took the position that! it wes nes



responsiblé for the threats an@ acts of violence, but-
it did not recognize its responsibility to assure truc
ffeedom in the exercise of the right of choice or to
adopt some other plan for the assignment of pupils
which would relieve them from extraneous pressures.
When ordered by the District Court in 1966 to encourage
faculty transfers to desegregate faculties, it contented
itself with the circulation of a staff memorandum,
quoting that portion of the Court's ordex. Thereafter
it did assign two Negro librarians tc two white schools
and a vhite librarian and a part-time English teacher
to one all-Negrc school, but that was insubstantial
progress in those threes scheools and the faculties of
the remaining nine schools continued tc be entirely
sggregated. In the most cdharitédble view, the Schogi
Board's response to the Court's order to encourage
faculty transfers across racial lines was wooden and
little caleulabed to. progure the result the Cowsi
envisioned.

The School Board took no other steps to
alleviate the threaﬁening conditions. It offered no
apecisl protectien. It gave Ro assuranceg. I& Gid
nothing.

Under the circumstances, it is not surprising
that few Negro pupils availed themselves of the right
of transfér intc a2 formerly alli-white schcol and that
98.5% of the Negro pupils in the district remained in

all-Negro schcols.



Faced with these circumstances in the suﬁmer of
1967, the Court ordered the School Board to transferlto
formerly all-white schools a sufficient number of Negro
pupils to bring the Negro enrollment in formerly all-white
schools up to 10% of the total Negro pupil population.l
For the 1968-69 school year, the Court ordered the School
Beard to adent andléubmit a plan of involuntary assignments
basaed upon geographic attendance zones or upon the consolida-
tion of grades or schools or both., The latter suggestion
was born of the apparent fact that througheut the SCNEGHE
district white and Negrc schools’'are paired in relatively
close proximity to each other.

It is that order in ite-application &6 Tl SEhcr
yveaxr 1968-1969 that the School Board contests, contending
that it was entitled to maintain its freedom of cholce plaui:
notwithstanding its imsictidn in it support.

Fifty~five of the Negro pupils involuntarily trans-
ferred for the 1967-1968 school years to formexly all-white
schools obtained a lawyer and sought intervention in this
Court in support of a freedom of choice plan. They want
the right tc remain in the familiar surroundings of all-

2
Negro schools.

1. We do not pause tu-consider the propriety of thet intelii
measure under the Civil Rights Act of 1964, particularly
42 U.B8.C.A., §§ 2000c(bj and 2000c-6{a}. A substantial pazt
- 0f the school year is now over and noc one, not even the
protesting Negro transferees, request reassignment at this
time of the year.

2. The petition to intervene was not allowed, but they were
heard as amicus curiae in support of reversal. Our refusal

- to allow formal intervention in this Cousk ie. ©F cabl =
without prejudice to any application they may subsequently
file for intexvention in the District Court.



In Bowman v. County School Board of Charles Cify
County, .4 Cir., 382 F.2d 326, we took pains to point ok
that freedom of choice is an acceptable plan for the desegre-~
gation of a public school system only if the choice is free
iam the paectidal eamtext of iks exercise. The record here
abundantly supports the district courtls finding that Ths
choice has not been free in the practical context of its
exercise in Franklin County, North Carolina. The deliberate
acts of violence and despoiliation and the repeated threats
and harrassments were clearly calculated to have an inhibiting
effect upon the entire Negro population, an effect that was
clezrly enhanced by the wide publicity given to it and made
extremely pointed by the publication of the names of transfer
applicants and their parents. 8Since the School Board had
done nothing to remedy the situation, to insure freedom in
the exercise of the right of choice or to modify its assign-
ment plan, the District Court was plainly right in requiring
the School Board to turn to something else. Indeed, it
would have been very derelict in its duty had it permitted
the School Board to proceed on in its indifferent way after
its less than hazlf-hearted compliance with its faculty desegre-
gation order and the abundant evidence that the intimidating
activity had indeed had a chilling effect on the Negroc resi-

S

dentsiref the district.



As to the applicants for intervention, if a real
and practical freedom of choice.cannot be extended to those
Negroes who wish to go to formerly all-white schools, it
cannot be extended to those who have different preferences.

On the record made before it in the summer of 1967,
the Court quite naturally and properly noncluded that the
situation called for drastic measures and that no pupil
choice should have any place in it.

We conclude that the Court's order was well within

the range of the discretion vested im it.

Affirmed.



APR 8- 1568
'SAMUEL W. PHILLIPS
; CERRR
Blbert ¥, Bryam, Circult Judge, concurring speciclilis:

While I am concurring ln the majority opinion,

I do not want my assent to be construed as approving these
portions of the District Court's decree:

(1) The trabhdfer of puplls with apn eye ta' @
racial balancing of students in any school. In my read-
ing the 1964 Civil Rights Act, 42 USC 2000¢ and 20000-6(a),
forbids "any order [of a Federal court] sceking to achieve
a racial balance in any school by requiring the transporta-
tion of pupils or students from one school to another",

(2) The restriction upon the newspaper publica-
tion of the names of the traneferring pupils, fow it
violates the Firsi Amendment. This ls offleisl puiliie
information, and ne mattewy the motive of the pulbldsiEt,
1t cannot be suppresssad.

The task of the District Judge was not enviable,
and he acted conscientlousiy to meet the outrageous and
cowardly acts of the criminal element. As the present
school session expilres In a few weeks, and the points I
new make may theresafter become moot;, I Join in the Court's

opinion,
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