UNITED STATES DISTRICT COURT
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This case has peen submlited for declsion on the
basis of briefs filed by the parties, exhiblits, and testimony
adduced at trial held June 15 through 20, 1967.

The United States Government filed suit against de-
fendants on February 4, 1566, alleging that defendants had
violated the Civil Rights fct of 1964 (42 U.S5.4., §2000e
through 2000e-~15) and seeking injunctive relief %o inhibit
future violations. Defendant Sheet Metal Workers Union Local
No. 36, AFL-CIO (hereinafter referred to as "Loeal 36"} and
defendant Local No. 1, International Brotherhood of Electrical
Workers, AFL-CIO (hereinsfter referred to as "Local 1") are
the cnly two defendants against whom suit continuad. Both
are lgbor organizations as defined by 42 U.S.C. 2000e, and
both are within the scope of 42 U,5.C, 2000e-2(¢)}. The suilt
was filed by the Attorney General pursuant to 42 U.S.C.,
§2000e-6, and zhis Court haa Jurisdiction thereunder.



Winen the orlginal complaint was filed on February 4,
1566, it included two counts and seversl addltional defencants.
Count I of the complaint was dismissed by order of this Court,
dated July 26, 1566. Thereafter, in response to a motion by
the Govermnment, all defendants remaining in Count II, except
Local 36 and Local 1, were dismissed without prejudice, and
on June 15 through 20, 1967, trisl proceeded against Local 36
and Local 1 on Count II of the complaint. At the close cof
trial, plaintiff and defendants submitfed proposed findings
of fact and conclusions of law and supporting briefs.

The Civil Rights Act of 1964, 42 U.S.C. §2000e-6,
provides:

"Wherever the Attorney General has reason-
able cause to belleve that any person or group
of persons is engaged in a pattern or practice Al
o7 reasistance to the full enjoyment of any of
the rights secured by thisz subchapter, and that
the pattern or practice i1s of such & nature and
1s Intended to deny the full exercilse of the
rignts herein described, the Attorney General
may bring a civil action in the appropriate dis-
trict court of the United States . !

The Civil Rights Act of 1964 went into effect on
July 2, 1955, and, therefore, any violations of this Act by
defendants must have occurred after that date and prior to
February 4, 1966, the date on which this suit was filed. The
Gevernment alleges that by feiling to admit Negroes into Local
1 and Local 36 on a non-discriminatory basis, by falling to
admit Negroes into apprenticeship ftralning programg on a non-
discrimlnetory basis, snd by falling to operate thelir respec-
tive hiring hall referral systems on a non-discriminatory basils,

defendants have discriminated sgainst Negroes in viclation of

the latter's civil rights.
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The Government alleges specifically that nepotism
1s a pollcy and practice of both unlons, that the unlons have
failed to infeorm Negroes of the opportunities to become mem-
bers of the unions, and that they have falled to organize em-
ployers who employ Negroes.

It is the function of this Court to determine, on
the basis of the evidence presented at trial, whether during
the period July 2, 1965, to Februery U4, 1966, the defendants
have, in fact, engaged in a "pattern or practice"” which consti-
tutes a violation of the Civil Rights Act of 1964,

Local 36 is a labor organization representing sheet
metal workers in the construction industry in the City of S¢t.
Louls, Missourl, and forty-four counties in the eastern half
of the State of Missouri, and has contracts with most of the
sheet metal contractors in the geographical area which 1t
covers. The parties stipulated that cn February 4, 1966, the
date on which thils lawsuit was filed, Local 36 had approxi-
mately 1,250 journeymen members, all of whom were white, and
110 apprentices, one of whom was Negro, and that at the time
of trial, Local 36 had spproximately 1,275 journeymen members,
all of whom were white, and 116 apprentices, three of whom
were Negro.

Persons who wish to become journeymen members of
Local 36 may do so in one of three ways: by making direct
application to the local and taking a Journeyman's examination;
through participation in the apprenticeship program; and as a

result of local 36's organlizational campaigns.
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Peryons mawing direct application for membervsnip

1n Local 3% i1l out an Application for Journeyman Sheet Metal

vorker Ixsminatlon and ave given written tests, a layout prob-

e}

lem, and a test in welding. Those who pass these exaninations
then fill cut an Official Application Ferm and upon payment
of the standard initiation fee, which iz one hundred times
the current hourly wage rate for Jjourneymen sheet metal workers,
are admitved Inte union membershiy. There le no vote of the
menbership on new members and the application blank's spaces
for vouchers are automatically filled in by members of the
Ixecutive Board.

There was no evidence that a Negro has, at any time,
elther bhefore or since the passage of the Civil Righta ict
of 1964, applied to take a Journeyman's examination and thereby
sehieve membership in Local 3%. There was alse no evidence
indiecating that nost of the persons achleving Journeyman mem-
bership in Local 36 during the period from July 2, 1965, %o
April 15, 1967, were related to Jjourneyman members of Local
35, Plaintiff sent out gquestionnaires to all one hundrad fif-
teen ﬁersons zdmitted to Local 36 as Journeyman members durlng
thls period, and of the ninety replies recelived, eighty
{(eighty-eight percent) indicated that-the nevw member was not
related by blood or marriage to members or former members or
apprentices of Local 36.

Local 36 has a policy of organizing unorganized shops
in its jurisdictional area, and persons 1n the shop being

organized are not regquired to take & journeyman's examination.
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Local 35 charges an initiation fee of from $50 to $150 during
zn organizational campaign {depending on tne location of the
shop), but once s shop i3 organized, new persons coming into
Local 36 are required to pay the regular fee of one hundred
times the Journeyman's hourly wege rate. The rate was approxi-
mately $5.00 per hour on January 1, 1966. In addition, since
July 1, 1666, shops have been reguired %o poet a $2,000 bond

to assure that paymente are made to wellare, pension, and vaca-
tion funds.

The evidence showed that Local 36 attempted to or-
szanlze Kennedy & Sons Sheet Metal Shop, a Negro shop, in Decem-
ber 1966. This shop was under a Midwest Contractors Associla-
zion ecllective bargaining agreement with Local 99 of the Con-
gress of Independent Unions (CIU) for the period June 15, 1953,
tarough March 1, 1967, and the month of December 1366, was the
zo~-called "soft periocd” when organizational negotiations could
take place without beilng in conflict with the contract bar |
rules of the Naticnal Labor Relations Board. Eugene Zimmerman,
then business manager of Local 36, contacted Arthur Kennedy,
ouner of tne shop, personally, and representatives of Local
36 contacted the sheet metal workers employed by Kennedy and
left application forms for the men to sign. The negotliatlions
between Local 36 and the Midwest Contractors Association, in-
cluding Kennedy & Song, were broken off by the Midwest Contrac-
tors Assoclation and none of Kennedy's employees mailed or
took completed application forms to Local 36.

Clarence Lee and Vernon Wells are Negro sheet megal

workers, both with full-time Jcbs ati MeDonnell Alrcraft
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Corperation, who hzve Tormed a partnarship called Wells and
ire Heating Service. Lee testified that he spoke to Zimmerman
in April 1967 sbout Joining Local 35, Zimmerman Sold Lee that
the initiation fee was $500 per man and that if Wells and Lee
would come to the, office, they could proceed to become members

of Local 35. Zimmerman aiso tolid Lee that Local 36 would slgn

[¢]

a contract with Wells and Lee Heatlug Service, and that the
sartnership would be required to post a $1,000 bond to insure
vayment of vacation moneys. Lee was to contacet Zimmerman later,
but never did, nor did Lee ever file a written or formal or
informal application for membership in Local 36. Wells testi-
fied that he called Lecal 36 and spoke to some unidentified
person who said 1t would cost $2,000 to jJoin the union. Both
v2lls and Lee subsequently Jolned Local $9, CIU, and had no
fuarther interest in Local 36, ,n\)
The snheet meval workers gpprentlceshlp program is
run by the Joint Apprenticeship Committee (hereinafter rererred
£c as the JAC), which is composed of three sheet metal con-
srzctors and three sheet metal journeymen. In 1964, the JAC
revised the gualifications and procedures of the program, and
sent them to the Department of Labor for approval. On Febru-
ary 11, 1965, the Department of Labor notified the JAC that ihe
program was in compliance with the Code of Federal Regulations,
Tltlé 29, Part 30, dealing with discriminstion in apprentice-
ship and training. The revlised procedures provide that all
applicants must f1ll out an applieation, take qualifying tests

adminiztered by an independent testing agency, and bz inter-



vioned oy the JAC,  Aoplicents who recelve elghvy polnts out
cof a possible two hundred points on the tests and interview
are placed on the "svallsble for training" list according to
polnt score, and the person on the list with the top point
score 1s sent to a contractor when he requests an apprentice.

From July 2, 1965, to the date of trial, eighteen
v0 twenty Negroes ilnguired at the union hall about the appren-
ticeshlp program, and of this group, twelve Negroes filled
out appilcatlion forms and were assigned a testing date. Only
two of the Negroes appeared for the tests (even though twelve
signed a form stating that they would appear), and these two
wént on to be interviewed and subsequently became apprentices.
inhe partlies stipulated that a third Negro had been asccepted
into the program in 1963, i.e., before the enactment of the
Civil Rights Act of 1664,

The evidence showed that aprroximately sixty-six
rercent of the apprentlces admitted to tralning since July 2,
1955, are not related by blood or merriage to a member or
former member or apprentice of Local 36, and rejected appli-
cents included at least five sons of members of Local 36, one
of whom had a father, a brother and a cousin in Local 356, the
brother being a current member of the Executive Board.

In May 1965, the JAC sent letters to thirty-four
;chools and organizations stating that the shest metal workers
zpprenticeship program was in conformance with Title 29 and
was accepting applicants, together with a summary cf the amended
qualificaticns and procedures. Similar information was pub-

lished by the St. Louls Post-Dispatch in February 1956, in a
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Lae-quarter page gtoery asbout the program, which was pristeg
in response to & reguest from the JAC. In April 1967, letters
ard summarles were sent to elghty-four schools, agencies and
crganlizations, and since January 1966 the JAC has cooperated
vith the Department of Labor's Apprenticeship Information Cen-
ter in distributing information about the sheet metal workers
2oprenticesihlp program by means of newspapers, radlo, telievi-
zion, and distridbution of infornstion Lo schools, minority
groups, and interested persons.

There was no evidence that anyone has filed a com-
plaint or charge against Local 36 with the Department of Jus-
tice, the Egqual Employment Opportunity Commission, the Office

of Pederal Contract Complisnce, or undex state or local laws

srokdbiting recial discrimination. (§§296.010-296.070, V.A.M.S.,

zné srdinances of the Clty of St. Louls, Missouri.)

Until January 1, 1958, Local 35 had a non-exclusive
referral system which permitted anyone looking feor work in
the sheet metal trade, regardless of whether or not he was a
nien nmember, to sign an out-of-work card which was stamped
with the date and time it was signed. Applicants were then
placed on an out-of-work list in the order stamped on the cardq,
and when a2 sheet metal contractor called the unlon hiring hsll
for a man, the top man on the list (and possessing special
skills, if they were required for the particular Job) was sent
out, regardiess of whether or not he was a union member.
There 1s ho evidence that a Negro evér signed up for work re-
ferral under the non-exclusive referral system in effect prior

to January 1, 1968.

L \
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The cevissd relerpral sysionm negotiated between Local
35 and tue sheet metal contractors which went into effect on
danuary 1, 1968, provides for four referral groups: Group I
is composed of personsg having four years experience in the
sheet metal construction industry, who reside within the
local’s jurisdictional area, have passed a Journeyman's examina-
tion, and have been employed under a collectivg bargaining
zjreement betwsen the parties (Local 36 and the sheet metal
contractore with whom 1t has collective bargaining egreements)
for a period of at least one year in the last four years;

Group II includes persons with four years experience in the
¢ 2% retal construction industry who have passed a Journey-
<amination; Group III includes persons having one year
exparience in the sheet metal construction industry; and
Group” IV includes collgge students, reglstered applicants on
the apprenticeship training list, and high school graduates
ceeking summer employment. All persons in Group I sre referred
ouv for work before anyone in Groups II, III or IV is contacted;
all persons in Group II are referred out before anyone in
Croups III or IV is called, etc.

The contract in which this new system is set forth
provides that all referrals shall be made "without discrimina-
tion against such applicants by reason of membership or non-
membership in the union, race, creed, reiigion, coler, national

origin, sex or ancestry . "

It 1s clear that the groups
dilstinguish between unicn and non-union members, but because
the new system was not effective until long after the trial

of this suit, the new system could not constitute a violation
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of the (ivil Hights Act during the perioed from July 2, 1955,
Lo February 4, 1556, and no evidence regarding its operational
rractices was prasentsd. Thers was no evidence hefors the
ccurt showing that the system in operation during the period
July 2, 1965, to Pebruary 4, 1566, was in violation of the
Civil Fights Act of 1664,

Local 1 1s a lebor organization representing employ-
2es in the construction; manufacturing and service industrilez
in the Civy and County of St. Louis and some twenty-four sur-
rounding countles in the eastern and southern part of the
State of Missouri. It is the bargaining representative for
cbout ninety-five percent of the electricians engaged in the
construction of major residential, commerclial, and industrial
wrojects in-the City and County of St. Louls, and has collec-
sive bargalning agreements with a substantial majority of con-
struction electriciansg in thisarea. Local 1 has epproximately
five thousand members, fwo thousand of whom have construction
classifications,

Membership in Local 1 (1like membership in Local 36)

r be achievéd by direct application to take a journeyman's
examination and passing it, through participation in the
apprenticeship training program, and as g result of Local 1's
organization campaligns.

When making direct application, an applicant musst
be working at the electrical trade under Local 1, IBEW, col-
lective bargaining agreement. Thé Executive Board of Local 1
investigates all applicants, and after inquiring about ability
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end work performance from pgst snd/or present smplovers, the
membershlp is presented with & recommendation for or against
admission of each applicant., Admission to union membership
is by majority vote of the nmembership present at a regﬁlar
memdershlip meeting., For some construction classifications,
an applicant must pass an examination relating to the type

of worlk involved, but every member 1in attendance at a member-
ship meeting votes on all applications for membership regard-
less of his classiflcation.

A person who 13 a member of Local 1 may change his
classification after five years of experience, and the pro-
cedure for a change 1n classlflcatlon 1s similar to the pro-
cedure for admission into membership. Members with non--
construction classifications who desire to switch into con-
ctruction classifications (which are generally better paid)
can gain construction work experience during peak employment
periods in order to qualify for a classification change.

On July 2, 1965, Local 1 had twenty-five Negro nem-
vars, all in non-construction classifications, and by Febru-
ary 4, 1966, the number had increased to thirty-five. There
were no Negroes in construction classifications and during
this period no Negroes, other than Walter Hampton, discussed
below, applied for membership in construction classifications,
Since February 4, 1966, twelve Negroes have applied for mem-
bership in construction classifications and all twelve have
" been adﬁitted.

Plaintiff sent guestionnaires to the twenty-nine

persong admitted as journeyman members wlith construction
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hassifioatieim Sulang WMhe pEricd July 2, 1965, Lo Aupuet 31,
1956, Of the twenty-five perscons responding, twenty-three
cer2 white, two were Negro and elght (about one-third) were
related by blood or marrlage to members or former members or
apprentices of Local 1. Of the thirty-six persons who became
memoers in non-construction classifications during the period
Szotember 1, 1566, to December 27, 196G, thirty-five rezponded
to simllar questlonnaires, and of these thirty-filve, thirvy-
four were white, one was Hegro, and eleven were related by
blood or mérriagevto members or former members or apprentices
of Local 1. .
Other than Walter Hampton, there is no evidence that

-~

since July &, 13685, any Negro has applied for union memvership

)

and fatied to achieve 1t.

¥

Walter Hampton, a young man with five years experience .
in the elselrical trade, made two trips to Local 17s unicn | ‘}
rall, one ahout October 22, 1965, and the other on November
8, 1965. In October, Hampton asked to Join the union and wasa
told by the business manager, Norman Lanemann, that in order
to apply for membership in Local 1, a man had to be working
«t the trade for & contractor with whom Local 1 had a collec-
tive bargaining agreement. Lanemann suggested that Hampton
g0 back to the hiring hall and sign up on the out-of-work list
(although Hampton was nct out of work at the time),‘but Hampton
did not do so. (Hampton denled that Lanemann so suggested,
but Lanemann's testimony was corroborated by the testimony

of the Superintendent of the Jefferson National Expansion Memorial,
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cormonly called the "Gateway Arch", to whom Hampton related

the incident by telephone moments after his conversation with
Laremann.) Lanemann's response to Hampton's request for an
asplication blank was in accord with, and gave Hampton éccurate
information about, Local 1's practiceé and procedures. There
18 no evidence that Hampton was given incorrect information

or that he was treated differently from other applicants on
thls occaslion. Hampton returned to the union hall on Novem-
ber 8, 1965, at which time he did register for the out-of-work
list by signing the appropriate card. Hampton was placed in
the correct priofity group according to his experience, and
there was no evidence that anyone was improperly referred
ah2ad of him. Hampton entered the army in January 1966 and
thereafter was not available for referral by the union. While
Yampton's testimony indicated that he did not completely under-
stand the hiring hall procedures, there is no evidence that
Hampton was treated differently from the way in which any

other ‘applicant in the same situation would have been treated,
elther because of his race or for any other reason.

Members are also admitted to Local 1 through organiz-
ing campalgns. The evidence presented at trial showed that
prior to July 2, 1965, several Negro electrical contractors,
among them Witt, Harding and Stuart, tried to get thelr shops
organized under Local 1's auspices, and were repeatedly re-
buffed. Since that date, however, each of these contractors
has been told that he and his employees are welcome in Local

1.
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Witt and his two Negro employees made arrangements
to Join Local 1 prior to the filing of this lawsult, took the
Journeyman's examination in February 1966, and became con-
struction members of Local 1 in March 1966. At the time sult
waa filled, James Harding, a Negro electrical contractor em-
ploylng ten Negro electriclans, was under contract with the
CIU, which contract ran from June 15, 1965, to March 1, 1967.
Until December 1966, Local 1 could not legally sign a contract
with Harding Electric, but as soon as 1t could legally do so,
iocal 1 pefitioned for an NLRB election, and late in February
1957 Local 1 was certified as bargalning representative for
HZording's employees, all of whom became members of Local 1,
with construction classifications, in April 1967. - ‘}

In the weeks following the mid-December 1966 meet-
ing between the AFL-CIO and members of the Midwest Contractors
Association, Lanemann made repeated calls to Wilbur Stuart,
another Negro electrical contractor, and requested that Stuart
contact him. Stuart testified that he never did, because
he has everything he wants with the CIU, of which he 1s a
member.

Persons trained in the apprénticeship program spon-
sored by AFL-CIO affiliated contractors and Local 1 are admit-
ted into union membership in construction classifications
after serving a one-thousand hour probationary period. The
apprenticeship program is run by a Joint Apprenticeship Cdm-
mittee (JAC), which is composed of three members of Local 1

and three electrical contractors (members of the National
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Zlectrical Contractors Assoclation hereinafter referred to as
"IZCA"). The JAC meets once a month to supervise the progran,
but dally management of the program is entrusted to the Secre-
tary-Director of the JAC, whose Job is a full-time, salaried
zosltion. The position 1is presently filled by Michael Gibbons,
>resident of Local 1. Apprentices are selected on the basis
of objective tests and lnterviews. The tests are graded by
Gibbons and the interviews are conducted by at least one reﬁre-
sentative from Local 1 and one representative from the NECA.
Local 1, thus, has a substantial volce in the operation of

the apbrenticeship program, but does not exercise exclusive
control over 1it.

Local 1 admits that until 1964, sons of union mem-
vers were glven preference in applying for thc zpprenticeship
program, but followilng the publication of Title 29, Part 30,
C.F.R., the qualifylng standards were revised to provide for
selection of apprentices on the basls of objective criteria.
The new standards were accepted by the Department of Labor's
Zureau of Apprenticeship and Training in April 1964, as being
in compliance with Title 29, and no complaints of discrimina-
tion have been filed with the Department of Justice, the Equal
Employment Opportunity Commission, the Office of Federal Con-
tract Compliance, or under state or local laws prohibiting
racial discrimination. (§§296.010-296.070, V.A.M.S., and
ordinances of the City of St. Louls, Missouri.)

The evidence showed that since July 2, 1965, four

Negroes have passed the objective qualifying examlnations for
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aporenticeship training. Of these, one falled to appear for
hls interview. The remaining three Negroes were interviewed
and were placed in the program. '

At plaintiff's request, questionnaires were sent
to recent apprentice applicants concerning relations by blood
or marrlage to members of Local 1. With respect to the July
1365 apprenticeship applicant group: of the fifty-one placed,
forty-eight responded, forty-seven of whom were white, one
of whom was Negro, and sixty percent of whom were related to
members or former members or apprentices in Local 1 by blood
or marriage; of the three hundred seventy-eight rejected, two
hundred fifty responded, fifty-three percent of whom were re-
lated to unlion members by blood or marriage. Of those 1n the - N}
latter group showing thelr race, two hundred thirty-five were
white and three were Negro. With respect to the March-June
1966 group of applicants: of the eighty-elght acceptéd,
seventy-three responded, (sixty-seven white and three Negro),
forty percent of whom were related to union members by blood
or marriage; of the eighty rejected, sixty responded (fifty-
six white and three Negro) of whom forty-three percent were
related to union members by blood or marriage.

These figures do not provide evidence of racial dis-
crimination and/or nepotism in the selection of apprentices.,

Beginning in 1964, information about the availability
of the electrician's apprenticeship program was sent to the
public ahd parochial schools in Lacal 1's Jurisdictional area,
to the Bureau of Apprenticeship and Training, and to the
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«iissouri Division of Unemployment. Since the opening of the
Apprenticeship Information Center in December 1965, the JAC
has provided the Center with full and current information on
the standards and procedures of the apprenticeship prdgram,

and this information has been distributed by the Center through
various media to interested parties. In addition, Local 1,

the JAC, and the NECA have sought to publicize to the Negro
community the opportunities offered by the electrical trade

by sponsoring programs for counselors from predominantly Negro
high‘schools{ programs for Negro high school students, includ-
ing "career day" appearances at high schools with Negro stu-
Gznt bodies, meetings with civil rights groups, and appearances
on vocatlional programs of lower schools with Negro student
bodles.

The evidence shows that Local 1 has actively publi-
cized the availability.of apprenticeship tfaining opportuni-
ties in the electrical trade to the Negro community since the
1964 revision of the apprenticeship program, and that Local
1's admission practices are designed to discover the best quali-
fied applicants, regardless of race or relationship of the
applicant to union members.v

The referral system used by Local 1 in its hiring
hall is similar in structure to the system which lLocal 36
adopted effective January 1, 1968. The hiring hall at Local
1 was created in November 1958, pursuant to a collective bar-
gaining agreement between Local 1 and the St. Louis Chapter ‘

of the National Electrical Contractors Assoclation. It
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provides that: "The Union shall be the sole and exclusive
source of referrals of applicants for employment." (Art. III,
§2), and that such applicants shall be selected and referred
for employment "without discrimination against such applicants
by reason of membership or non-membership in the Union . . ."
It also provides, however, that applicants for referral shall
be placed in one of four groupings, according to various fac-
tors, among which is thelir previous experience "under a col-
lective bargaining agreement between the partles to thls agree-
ment." Group I includes journeymen in industrial construction
who reside in a defined area and who "have been employed for

a period of at least one year in the last four years under a

collective bargaining agreement between the parties to this M hﬂ

agreement." Group II includes journeymen in residential : 7
construction with the same qual;fications. Group III includes
experienced electricians (other than journeymen) "who have
been employed for at least six months in the lﬁst three years
in the electrical construction industry under a collective
bargaining agreement between the parties to this agreement."
Group IV includes: "All applicants for employment who have
worked at the.electrical construction industry for more than
one year." There 1s a fifth classification, "0", not men-
tioned 1n the agreement, but used by the hiring hall to
designate persons without experience who file applications.
Since April 1966, a man must be physically present in the
hiring hall to be referred out frém it, and only when a con-

tractor 1s seeking someone with special skills will the
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Business Agent (who runs the hiring hall) make telephcne calls
to persons not present in order to attempt to find someone
to perform the work.

The evidence presented showed that only one Negro,
Walter Hampton, signed up for referral under the hiring hall
referral aystem. There was no evidence that Hampton, or any-
orne, who signed up for referral was placed in an improper
group or passed over when an opportunity arose, or was other-
vilse discriminated against because of his race.

The Government argues that the groupings themselves
are illegal bécause they distinguish between union and non-
union men, and because, in view of the past practices of these
unions, such distinctions effectively discriminate agalnst
Negroes.

The Labor-Management Relatlons Act, 29 U.S.C.,
§158(b)(2), provides:

"(b) It shall be an unfair labor practice
for a labor organization or its agents--

"(2) to cause or attempt to cause
an employer to discriminate agalnst an
employee 1in violation of subsection (a)
(3) of this section . . ."

And subsection (a)(3) provides:

"(a) It shall be an unfair lsbor practice
for an employer--

"(3) by discrimination in regard to
hire or tenure of employment or any term
or condition of employment to encourage
or discourage membership in any labor or-
ganization . "

It has been held that an open-ended list whereby

local members coming in later are placed ahead of non-members
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walting for work simply because they are local members 1s an
1llegal preference under these sections of the Labor-Manage-

ment Relations Act, N.L.R.B. v. Local 111, United Bro. of

Czrpenters, etc., 278 F.2d 823 (1lst Cir. 1960). Original

Jurisdiction of such complaints, hoawever, is vested in the
lational Labor Relations Board, 29 U.S.C. §160; it does not
constitute the kind of discrimination prohibited by the Civil
Rights Act of 1964, and does not fall within the scope of
this Court's original Jjurisdiction. Myers v. Bethlehem Corp.,
303 U.S. 41 (1938), at 48,

The Civil Rights Zct of 1964, 42 U.S.C. §2000e-2(c)

provides:

"It shall be an unlawful employment prac- _
tice for a labor organization-- o~ ‘3
J

"(1) to exclude or to expel from its
membershlp, or otherwise to discriminate
against, any individual because of his
race, color, religion, sex, or national
origin;

"(2) to limlt, segregate, or classify
its membershlp, or to classify or fail
or refuse to refer for employment any in-
dividual, in any way which would deprive
or tend to deprive any individual of em-
ployment opportunities, or would limit
such employment opportunities or otherwise
adversely affect his status as an employee
or as an applicant for employment, because
of such individual's race, color, religion,
sex, or national origin; or

"(3) to cause or attempt to csuse an
employer to discriminate ageinst an indi-
vidual in violation of this sectiocn.”

Section 2000e-6(a), 42 U.S.C., provides:

"Whenever the Attorney General has
regsonable cause to believe that any person
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or group of persons is engaged in a

pattern or practice of resistance to the

full enjoyment of any of the rights secured
by thils subchapter, and that the pattern

or practice 1s of such a nature and is in-
tended to deny the full exercise of the
rights herein described, the Attorney General
may bring a civil action .

Such a "pattern or practice” must be shown to have
cxisted after July 2, 1965, i.e., after the effective date of
the Act, because discriminatory actions and conduct which
occurred prior to that date cannot constitute a violation of
the Act. In their Interpretative Memorandum of Title VII,
Senators Clark and Case, two of the leading suppecrters of the
Act, said of the title, "Its effect is prospective and not
retrospective,"” 110 Cong. Rec. 7213, and that "the principal
purpose of the Commission {Egual Employment Cpportunity Gom-
mission] pressing complaints is to obtain future compliance."”

These Senators also noted:

"There is no reguirement in title VII that
an employer maintain a racial balance in his
work force. On the contrary, any deliberate
attempt to maintain a racial balance,
would involve a violation of title VII oecause
maintalining such a balance would require an em-
ployer to hire or to refuse to hire on the basis
of race. 110 Cong. Rec. 7213.

Such discriminastory hiring is specifically prohlbited
by 42 U.S.C., §2000e-2(3), which provides:

"Nothing contained in this subchapter shall
be interpreted to require any employer, employ-
ment agency, labor organization, or joint labor-
management committee subject to this subchapter
to grant preferential treatmen$ +to any individual
or to any group because of the race, color,
religion, sex, or national origin of such in-
dividual or group on account of an imbalance
which may exist with respect to the total num-
ber or percentage of persons of any race, color,
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religion, sex, or national origin employed by
any employer, referred or classifled for employ-
ment by any employment agency or labor organi-
zation, admltted to membership or classified

by any labor organization, or admitted to, or
employed in, any apprenticeship or other train-
ing progran, in comparison wlith the total number
or percentage of persons of such race, color,
religion, sex, or national origin in any com-
munity, State, sectlion, or other area, or in

the avallable work force in any community, State,
section, or other area."

Thus, in order to establish 2 violation of the Civil
Rights Act of 1964 by these defendants, the Government must
show that defendants engaged in a prohibited "pattern or prac-
tice" after July 2, 1965,

Such a "pattern or practice" is not established by
evidence of "mere isolated acts of discrimination," Senator )
Humphrey, 110 Cong. Rec. 14,270, nor can the mere absence of “j
legroes in a particular group constitute proof of a pattern
of discrimination in the absence of some showing that the group
should represent a cross-section of a community in which there
is a substahtial proportion of Negroes, such as was the situa-
tion in the Jury discrimination cases which establish the so-

called "exclusion principle.” Norris v. Alabama, 294 U.S.

587 (1935); Hernandez v. Texas, 347 U.S. 475 (1954); United

States v. Harpole, 263 F.2d 71 (5th Cir. 1959); United States

v. Wiman, 304 F.2d 53 (5th Cir. 1962), Rabinowitz v. United

States, 366 F.2d 34 (5th Cir. 1966). In the instant case,
the exclusion principle, without additional supporting evi-
dence, will not operate to establish a prima facle case for

plaintiff.
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The absolute absence of Negroes from a group, plus
¢vidence of specific instances of exclusion after July 2,
1965, for raclal reasons, has been held to constitute evidence
of a "pattern or practice” of the type prohibited by the Act.

Tor example, in the case of Cypress v. Newport News General &

Monsectarian Hospital Ass'n, 375 F.24 648 (4th Cir. 1967),

Nzgro doctors had not applied to join the staff of defendant
rospital because of the latter's long-established practices
of excluding Negroes and the former's sense of futility of
such an effort in the face of the hospltal's notorlous dis-
criminatory policies. Sult was brought only after two Negro
doctors, both of whom had higher qualifications than some of
the white doctors on the hospital staff, had applied for admis-
sion to the staff and been refused. The distrlct court found
that "{w]here no Negro physicians are on the hospital staff
ard application in proper form 1s made for staff membership
by a Negro physiclan who meets the 'paper' qualifications and
proves his competency in his chosen specialty field (if any),
2 prima facle inference of dlscrimination exlsts wherever the
action on sald application 1s by secret ballot and without
hearing from the applicant . . ." The Court concluded that
the absence of any non-racial ground for the exclusion com-
pelled the inference that Negro doctors were barred because
of thelr race.

In the instant case, there 1s no evidence that any
Negro who qualified for membership or apprenticeship training
in defendant locals, who applied for such in proper form, and

who passed obJectiVe teste and appeared for a scheduled per-
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sonal interview, was excluded. On the contrary, the evidence
shows that in every instance, qualified Negroes applying for
union membership and/or apprenticeship training since July 2,
1565, have been admitted therein.

The referral system used by Local 36 during the period
July 2, 1965, to February 4, 1966, was above reproach, and
plaintiff does not allege otherwise. Local 36's new exclusive
niring hall referral system, effective January 1, 1968, 1is
similar to the exclusive hiring hall referral system used by
Local 1 in that both give older union members senlority over
rewver members and non-union men for purpose of work referrals.

An exclusive hlring hall referral system is not

11"

illegal per se, Teamsters Local v, N.L.R.B., 365 U.S. 667

(1951); Piumbers' Union v. Borden, 373 U.S. 690 (1963), nor

is a referral system which gives 0ld union members seniority

over newer union members and non-union men. Local #42, Asbestos

.orkers, 164 NLRB No. 123 (1967); Local 367, IBEW, 134 NLRB

No. 21 (1961).

Congress was aware of this problem when it debated
the Civil Rights Act of 1964 prior to enactment. In response
to Senator Hill's expressions of concern that "vested senlority
rights" would not be protected under the Act, Senator Clark
read into the Record a memorandum prepared by the Department
of Justice, which stated in part:

"First, it has been asserted that title
VII would undermine vested rights of seniority.

This is not correct. Title VII would have no
effect on senlority rights existing at the

41
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time 1t takes effect. . . . assuning that
senlority rights were bullt up over a period
of time during which Negroes were not hired,
these rights would not be set aside by the
teking effect of title VII. Employers and labor
organizations would simply be under a duty not
to discriminate against Negroes because of their
race. Any differences in treatment based on
established seniority rights would not be based
on race and would not be forbidden by the title."
110 Cong. Rec. T7207.

Sznator Clark then concluded, "it is clear that the bill would

not affect seniority at all." 110 Cong. Rec. 7207. .

' Despite the cases cited above, some courts have come
very close to holding referral seniority based on union mem-
bership illegal.

The Third Circuit Court of Appeals upheld an NLRB
ruling that a union may not requlre past employment under col-
lsctive bargaining contracts as a basis for priority in re-
ferrals, on the grounds that "the Board was Justified in pro-
hibiting the use of the prior employment requirement until
the advantages from unlawful referral disappear,” H.L.R.B. v.
Local 269, IBEW, 357 F.24 51 (3rd Cir. 1966). In the instant

case, however, there is no evidence that unlawful referrals

have been made in the past, and, thus, no basis for destroy-
ing resuiting seniority. There was, in fact, no evidence that
the referral systems of elther defendant were intended to,

or in practice actually did, discriminate among referents on
the basis of race or color, The absence of such evidence
leaves plaintiff's allegation that the systems discrimlnated
against Negroes unsupported by any evidence presented to this

Court.
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In brief, the evidence showe that prior to 1964
both defendants excluded Negroes. Since the effectlive date
of the Civil Rights Act of 1964, July 2, 1965, both unions
have admitted and treated Negroes on the same basis that whites
2re admitted and treated. The record is devold of any specific
inztance of diserimination. Further, both defendants have
Peen making and are making a determined effort to recruit
Jegroes into their unions. This suit was filed at a time when
ne complaints of discrimination had been made to the Depart-
ment of Justice, The Equal Employment Opportunity Commission,
The Office of Federal Contract Compliance or to any state or
clty body set up to correct dlscrimination.

The Civil Rights Act of 1964 was not intended to
penalize unions or others for thelr sins prior to the effec- iy
vive date of the Act., It is prospéctive only. Neither was "
it pvassed to destroy seniority rights in unions or in business.
The Act speclifically ferblds & union or a business from giving
preferential treatment to Negroes to correct an existing
imbalance of whites. In order to be a violation of this Act,
there must be an intentlonal pattern and practice of discrimina-
tion and not an isclated instance of discrimination. There is
no pattern or practlice of dlscrimination in this case since
the effective date of the Act.

The Court finds that the evidence presented by the
Government does not subatantiste its allegations that defendants
have violated the Givil Rights Aét of 1964 by discriminating

against Negroes so as to exclude them from union membership,
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vrade apprenticeship training programs, or work referrals
through union hiring halls. Accordingly, judgment will be
rendered in favor of defendants, and an order will issue
dismissing with prejudice plaintiff's cause of action against
tham.,

: Fo4
Dated this /T4 day of March, 1968.

7

| iy /
N ./)‘/f""/( ./':/' . ://‘;{:/'Il//;/‘\
UNITED STATES DISTRICT JUDGE
/ .
4
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISS0URI
EASTERN DIVISION

UNITED STATES OF AMERICA, ﬂf
Plaintiff,
]
Vs, 5 No. 56 ¢ 5B {2)
T SHEET METAL WORKERS INTER- {
_TIONAL ASSOCIATION, LOCAL GNICH
75736, ASL-CIO; and THE LOCAL
30 1 6% THE INTERNATIONAL BROTHER-
23D OF ELECTRICAL WORKERS, AFi-
¢10,
Defendants.

This case hss been submitied for decision on the
vasis of briefs filed by the parties, exhibits, and testimony
zdduced st trizl held on June 15 through 20, 1967.

For the reasons set forth in a memorandum dated this
¢ate and incorporated in and made a part of this Judgment by
reference, now, therefore,

1T IS HEREBY ORDERED, ADJUDGED AND DECREED that
Judzment is rendered in favor of defendants and against the
plaintiff. The cause of action 1is hereby dismissed with

re Judice.

Dated this Tth day of March, 1968,

rd .
R VTR A S ARy e
&mr,‘w RIS Pop .

RO
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