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appellants to raise the issue and explore the facts in
the trial court should preclude this Court from entering
upon an inquiry into the sufficiency of the warrant and
the existence of probable cause for its issuance.
Appellants argue that the warrant is defective
in its failure to allege the commission of a federal,
as opposed to a state, criminal offense. Since the
argument concedes that the warrant reflects a state
offense, it is clear that Thomas had no Fourth Amendment
right to be protected from a search under the warrant.
Thus, because the essence of Rule 41, F.R. Cr. P., is
to codify the protections of the Fourth Amendment, see

Rea v. United States, 350 U.S. 214 (1956); Elkins v. United

States, 364 U.S. 206 (1960), the purported defect does not
rise to a deprivation of any essential right under the
Rule or the Amendment and should not call for suppressing
any evidence taken pursuant to the warrant. Moreover,

the record shows beyond argument that reliable eye-
witness evidence was available to federal agents before
the warrant was procured that a federal offense had been

committed. Appellants are asking this Court to assume

- 67 -



without knowing that this evidence was not made known
to the commissioner who issued the warrant,

2. There was no error in admitting the boxes
and loose cartridges of ammunition and the shotgun
in evidence apart from the question of the search
warrant. The charge in the case was one of conspiracy
to commit acts of violence in connection with the
Selma-to-Montgomery march. Possession of weapons for
the commission of the planned acts of violence con-
temporaneously with the occurrence of those acts is
probative of the existence of the plan and its imple-
mentation. Rowe testified that just before the shooting
Thomas handed Wilkins a loaded .38 caliber revolver
which Rowe believed belonged to Thomas (R. 432-433).
Thomas' possession of three boxes and loose car-
tridges of .38 caliber ammunition in his house just
hours after the shooting is thus corrobative of
Rowe's testimony. Moreover, the possessipn of a sawed-

off shotgun, a weapon of no conceivable use except in
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the course of surreptitious violence, is evidence from
which a predetermined intention to commit violence
could be inferred. 2/ In any event, these items

of evidence did not go to the heart of the Government's

case and any possible error regarding their relevance

should be viewed as harmless. See Ahlstedt v. United

States, 315 F, 2d 62 (C.A. 5, 1963).

29/ Possession of the shotgun by Thomas proved to be
another federal criminal violation for which Thomas

was convicted, See Thomas v, United States, No. 23700
pending in this Court. Evidence 1is not inadmissible
simply because it shows another violation unrelated to
the one for which the defendant is being tried. Cade v.
United States, 351 F, 24 468 (C.A. 5, 1965).
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V. The Trial Court Properly Allowed the
Government to Close the Arguments to

the Jury

Appellants' contention that the trial court

committed '"plain error', Rule 52(b), F.R. Cr. P., by
allowing the United States to close the argument to
the jury is without merit.

In Hardie v. United States, 22 F. 24 803

(C. A. 5, 1927),cert. denied 270 U, S. 636 (1927),

this Court declared:

It is elementary that the order and

extent of the argument [to the jury]

is entirely within the discretion of

the court. ‘
See also Rule 57, F. R. Cr. P, Further, the trial
judge's action in setting the time and sequence of
opening and closing arguments has been held not to

be reviewable on appeal because it does not effect

the merits of the case. See United States v.

Savannah Shipyards, 139 F. 24 953, 955-956 (C. A. 5,

1944); Bank of Edenton v. United States, 152 F. 2d

251, 253 (C. A. 4, 1945); Lancaster v. Collins, 115
30/
U. S. 222, 225 (1885).

30/ The Supreme Court in Hall v. Weare, 92 U. S.
728, 732 (1875), cited in support of this argument by
appellants at p. 57, fn. 16, of their brief, stated:
(continued on following page)
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There is no basis for concluding that the
Government has an unfair advantage in being allowed
to rebut the closing argument of the defense. The
prosecutor must limit himself to a discussion of the
evidence, and in this case both sides were firmly
cautioned on this point by the trial judge before
arguments began (R. 703). It is logical and there-
fore good procedure to have the party with the burden
of proof state its view of the evidence, then allow
the defense its opportunity to raise reasonable doubt
(which is all it must do in criminal cases) and finally
allow the prosecutor to counter the defense's con-
tentions regarding the prosecution's failure td meet

its burden.

30/ (continued from preceding page)
Under the pleadings, the affirmative
of the issue framed was upon the plain-
tiff. He was therefore entitled to the
conclusion. But if he was not, the deci-
sion of the court awarding it to him is
not a subject that will be reviewed here.
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VI. mgm&mﬂmugﬁcz&
In Its Main and Supplemental Charges

to the Jury

A. The Trial Court Properly Charged the
Jury Regarding the Element of Specific
Intent

Appellants contend that the trial judge's
charge to the jury failed to state that the jury had
to find "a specific intent to deprive a person of a
federal right" and on that ground they are entitled
to reversal. (Appellants' Brief, p. 58.) We disagree.
The charge fully informed the jury that a verdict of
guilty had to rest upon their conclusion that the
defendants by their conspiracy intended, wilfully and
specifically, to interfere with the exercise of rights

under the court order in Williams v. Wallace, the fed-

eral right involved in the case. Judge Johnson stated:

[T]he Government in its indictment says
the conspiracy was formed to oppress, threaten,
and intimidate citizens in the exercise of
. « . [the] right. . . to participate in a pro-
test march from Selma to Montgomery, to present
a petition to the Governor in Montgomery, and
to participate in the carrying out of a pro-
posed plan for such a march pursuant to an
order that had been entered on March 17, 1965,
by the United States District Court in the Mid-
dle District of Alabama (R. 82-83).

* * *
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What the evidence must show in order to
establish proof that a conspiracy existed
is that the members in some way or manner,
or through some contrivance, positively or
tacitly come to a mutual understanding to
try to accomplish a common and an unlawful
plan (R. 88).

* * *

And to review and to focus your attention,

the indictment generally says that the ob-
ject or purpose was to injury, oppress,
threaten, and intimidate citizens of the
United States in the vicinity of Selma and
Montgomery in the free exercise and en joy-
ment of certain rights and privileges secured
to them under the Constitution and laws of

the United States, this right and privilege
specifically referred to and remaining in the
indictment being numbered for identification
purposes as number four. . . is to participate
in this protest march from Selma to Montgomery,
Alabama (R. 89).

* * *

« « « [T]he evidence in the case must show
that the conspiracy was formed and that the
defendant knowingly and willfully partici-
"pated in the unlawful plan with the intent
to advance or further some object or purpose
of the conspiracy. Now, to participate
knowingly and willfully means to participate
voluntarily and understandingly and with a
specific intent to do what the law forbids;
that is to say, to participate with a motive
or purpose to disregard the law (R. 90).

Section 241 has long been applied to protect

fundamental federal rights, even from private
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interference,which have nothing to do with the Four-
teenth Amendment and which therefore must be distinguished
from the rigg{s often involved in prosecutions under

18 U.S.C. §2LZ., See discussion at pp. ,

31/ The requirement that there be a specific intent
to deny a federal right in connection with §241 derives
from the earlier judicial imposition of that requirement
in prosecutions under 18 U.S.C. §242. Section 242 pro-
scribes deprivations of federal rights accomplished
"under color of any law'" so that prosecutions under it
frequently arise under the Fourteenth Amendment and thus
involve rights encompassed within the imprecise and now
broadly read language of the due process, privileges and
immunities, and equal protection clauses. Thus, to save
the statute from unconstitutionality when applied to
punish a deprivation of a Fourteenth Amendment right,
the Supreme Court in Screws v. United States, 325 U. S.
91 (1945), ruled that a necessary element of a §242 vio-
lation is a specific intent to deny a federal right the
existence of which is well established by statute or
judicial rule. This does not mean, however, that only
those with knowledge of the Constitution or Supreme
Court decisions may violate the statute. ''The fact that
the defendants may not have been thinking in constitu-
tional terms is not material where the ir aim was not to
enforce local law but to deprive a citizen of a right
and that right was protected by the Constitution. When
they so act they at least act in reckless disregard of
constitutional prohibitions or guarantees.'' Id. at 106.
Moreover, in upholding the application of §247 to rights
which the citizen derives directly from the national
government, such as the right to vote in federal elections,
the Supreme Court did not dwell on any special require-
ment of specific intent beyond emphasizing that wilfulness
is a statutory element of the crime. United States v.
Classic, 313 U. S. 299, 325-329 (1941).
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supra. These applications of §241 were not con-
ditioned upon the existence of a specific intent
different from that which must always be an element

in»a charge of conspiracy. Thus in United States v.

Guest, 383 U, S. 745, 753 (1966) the Court, although
it acknowledged a relationship between intent under
§241 and intent under 18 U.S.C. §242, said of the

§241 requirement:

Since the gravamen of the offense is con-
spiracy, the requirement that the offender
must act with a specific intent to inter-
fere with the federal right in question is
satisfied. Screws v. United States, 325
U. S. 91; United States v. Williams, 34l
U. S. 70, 93-95 (dissenting opinions. 32/

32/ Mr. Justice Douglas in his dissenting opinion
in United States v. Williams, supra, relied on by the

Supreme Court in United States v. Guest, supra, con-
cluded:

A conspiracy by definition is a criminal
agreement for a specific venture. It is

a "partnership in crime." United States
v. Socony - Vacuum Oil Co., 310 U. - S. 150,
253, As stated by Mr. Justice Holmes in
Frohwerk v. United States, 249 U, S. 204,
209, an "intent to accomplish an object
cannot be alleged more clearly than by
statlng that parties conspired to accomplish

it." 341 U, S. at 94,
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The nature of the conspiracy of course must
be such as to come within the statute. A conspiracy
to commit violence against persons who happen to be
exercising federal rights is not by itself covered.
In connection with the right of interstate travel
at issue in the Guest case, Mr. Justice Stewart ex-
plained (383 U. S. at 760):

Thus, for example, a conspiracy to rob

an interstate traveler would not,of it-

self, violate §241. But if the predomi-

nant purpose of the conspiracy is to

impede or prevent the exercise of the

right of interstate travel, or to op-

press a person because of his exercise

of that right, then, whether or not

motivated by racial discrimination, the

conspiracy becomes a proper object of

the federal law under which the indict-

ment in this case was brought [18 U.S.C.

2411,

In the context of the present case, the specific
intent of the conspirators necessary for conviction
had to relate to the acts of their intended victims
in furtherance of rights granted by the court order.
If the evidence showed only that appellants conspired

to do violence to Negroes, or to white women who

drove with Negroes, or to persons with out-of-state
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license plates, the Government's case under this
indictment would not have been proved. But the
charge to the jury here, as the quote at p.

supra, indicates, protected against any confusion of
that sort. Judge Johnson advised the jury that the
unlawful plan alleged by the Government was to inter-
fere with citizens enjoying the right and privilege
of participating in the Selma march and that the evi-
dence had to show that 'the defendants knowingly and
willfully participated in the unlawful plan with the
intent to advance or further some object or purpose
of the conspiracy'" and further that ''to participate
knowingly and willfully means to participate
voluntarily and understandingly and with specific
intent to do what the law forbids' (R. 89-90). Thus,
the charge fully described the element of specific

33/
intent relevant to this particular application of §f%1.

33/ It is clear that when §241 is applied to punish
a conspiracy to interfere with a specific federal right
not derived from the general terms of the Fourteenth
Amendment the requirement of specific intent does not
differ significantly from the intent requirement in
other conspiracy cases. This Court has noted that ''the
charge of conspiracy to violate a criminal law has
implicit in it the elements of knowledge and intent."
Schnautz v. United States, 263 F. 24 525 (C. A. 5,
1959), cert. denied 360 U. S. 910 (1959).
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Appellants further contend that the trial
court compounded its error by not including a
reference to specific intent in its supplemental
charge [given in response to a request by the jury
for a definition of conspiracy (R. 107)]?4 But by
its very nature the supplemental charge satisfied

the requirement of specific intent. United States

v. Guest, 383 U. S. 745, 753 (1966). Because the

34/ The trial court stated in its supplemental
charge:

A conspiracy, gentlemen, is a combination

of two or more persons by concerted action
to accomplish some unlawful purpose. . . .
The gist of the offense of conspiracy is a
combination or an agreement to violate the
law [4. 107].

What the evidence must show is--in order
to establish proof that a conspiracy
existed is that the members in some way
or in some manner or through some con-
trivance. . . came to a mutual under-
standing to try to accomplish a common
and unlawful plan [R. 108].
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specific right here in question was forcefully

presented to the jury in the original charge, the
failure to repeat it in the supplemental charge
cannot be said to have left an erroneous impression

in the minds of the jury. See Perez v. United

States, 297 F. 24 12 (C. A. 5, 1961). Certainly,
such omission does not rise to the level of ''plain

effor." See Haner v. United States, 315 F. 24 792

(C. A. 5, 1963); Perez v. United States, 297 F. 2d

12 (C. A, 5, 1961).
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B. The Trial Court Properly Acceded to
Appellants' Reuqest that the Jury be
Charged that Appellants' Failure to
Testify Could Not Be Considered In
Determining Their Guilt or Innocence

In the course of his charge to the jury Judge

Johnson included the following (R. 96-97):

I have a practice that I have followed
through the more than ten years that I have
been on the bench of never directly or in-
directly commenting upon the failure of a
defendant to testify. However, where the
defendants' lawyers request it, I do charge
yvou on the law as to the effect of the
failure on the part of defendants to testi-
fy, and this charge is at the request of the
defendants' lawyers; otherwise, I would not
have mentioned it or commented upon it. The
defendants have not tesified in their own
behalf. They don't have to do that. There
is no way to--and I am reading it as re-
quested by the defendants' lawyers--there is
no way to force them to testifyin their own
behalf. The court charges the jury that the
fact that the defendants did not testify in
this case cannot be considered in determin-
ing defendants' guilt or innocence. No
inference or conclusion should be drawn by
the jury from the fact that the defendants
were not sworn and put on the stand as wit-
nesses in their own behalf, nor should this
fact have any weight with the jury in reach-
ing a verdict.

Appellants now argue to this Court that the trial court
committed reversible error in charging the jury as

quoted above, even though they asked for the charge.
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It is the well-established duty of a dis-
trict judge upon request of the accused to charge
the jury that no presumption against the accused can

arise from his failure to testify. Bruno v. United

States, 308 U, S. 287 (1939). The judicial duty
arises, the Court in Bruno held, from an act of
Congress specifying that the failure of a criminal
defendant to testify ''shall not create any pre-
sumption against him." 8 U.S.C. §3481 [formerly 28
U.S.C. §632 (1940)!. 1Indeed, this Court very recently
held that a trial court of its own violation may
caution the jury against drawing a negative inference
or conclusion from the failure of the accused to
testify, although the Court doubted that it was the

better practice to doso. Bellard v. United States,

356 F. 2d 437 (C. A, 5, 1966). See also Davis v.

United States, 357 F. 2d 438, 441, fn. 7 (C. A. 5,

1966); Chadwick v. United States, 117 F, 2d 902

(C. A, 5, 1941), cert. denied, 313 U. S. 585 (1941),
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Appellants‘suggest that the doctrine of
Griffin v. California, 380 U. S. 609 (1965), should

be extended to include forbidding the trial court
from commenting, one way or the other, on the
accused's failure to testify. The effect, of course,

would be the overruling of Bruno, supra, and a declara-

tion that 18 U.S.C. §3481, as interpreted in Bruno, is
unconstitutional. The Court in Griffin, however, in
declaring unconstitutional any adverse comment on the
accused's failure to testify in a state trial, reserved
decision not, as appellants suggest, on whether Bruno
should be overruled, but on whether state defendants
have a constitutional right to obtain the instruction
to which federal defendants are entitled by reason of
the Bruno holding. 380 U. S. at 615, fn. 6. Thus
there can be no question of the continuing validity

of Bruno, of the protective right it confers, and the

judicial duty it imposes.
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C. ?he trial court committed no error in directing the
Jurors to continue thelr delilberatiIons at a time
when there was reason to believe they had not

exhausted the possibility of reaching a verdict

The trial in this case opened on Monday, November
29, 1965 (R. 128). Impanelling of the jury was completed
on that day (R. 153-188). The Government's case, con-
sisting of the testimony of 28 witnesses, one of whom
was in rebuttal, began on November 29 and concluded on
Wednesday, December 1 (R. 821, 910); the defendants!
case, consisting of the testimony of 10 witnesses, con-
cluded on the same day (R. 903). Also, during the trial
over 50 exhibits were received. On Thursday morning,
December 2, Judge Johnson delivered his initial charge
(R. 74-102) and at 10:03 a.m. that day the jury retired
to begin its deliberation (R. 103).

Thus the jury in this case had to consider the
testimony of 37 witnesses, over 50 exhibits, and the
intrinsically difficult concept of criminal conspiracy.
In this setting, and after approximately eight hours of
deliberation, Judge Johnson advised the jurors to con-
tinue their deliberations in an effort to reach a
verdict when the foreman suggested to him that the jury

was deadlocked, Appellants argue that Judge Johnson's
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supplemental charge in this respect exceeded the author-

ity of Allen v. United States, 164 U.S. 492 (1896), and

was prejudical to them. The circumstances of this case,
however, warranted a direction from the judge to the
jury to continue their deliberations; moreover, the pre-
cise language used by the Court to insure that the
jurors were fulfilling their duty was fully protective
of the rights and interests of the defendants.

The jurors, as noted above, began their delib-
erations at 10:03 a.m. on December 2 (R, 103), At
2:23 p.m., following a lunch break, they asked Judge
Johnson to provide them with a dictionary (R. 106).
Judge Johnson denied the request, but, upon being in-
formed that the question arose regarding the word
"conspiracy', went over that part of his original charge
which defined the term (R. 107-108). The jury returned
again at 3:41 p.m. the same afternoon and inquired as to
the source of some of the exhibits (R. 109). Judge
Johnson informed the jury regarding his recollection of
the source of the exhibits, and after admonishing the
jurors that they were not bound by his recollection,
directed them to return to the jury room (R. 110-111).

The jurors continued their deliberations for another
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hour and forty minutes, when, at 5:30 p.m., Judge
Johnson dismissed them for the night (R. 111), They
reconvened the next morning at 8:00 a.m. and at 10:09
a.m,, they informed Judge Johnson that 'we are unable to
reach a verdict and seem to be hopelessly deadlocked"
(R. 114). At that point Judge Johnson delivered a sup-
plemental chargg, following which the jurors at 10:15
a.m, resumed deliberation (R. 117) and continued until
a luncheon recess at 12:33 p.m. (R. 118), Thereafter,
at 2:08 p.m.,, the jury returned to the courtroom and
reported its verdig%{

Clear precedent, now recently reaffirmed, justi-
fied Judge Johnson's conclusion that he was authorized
to give the supplemental charge. See Allen w. United

States, 164 U.S. 492 (1896); Lias v. United States,

The docket entry of the district court clerk, not
a part of the printed record, shows that the jury began
their deliberations on December 3 at 8:00 a.m.

36/ The trial court's supplemental charge appears at
pp. 1l14-117 of the printed record.

37/ The record does not reflect precisely at what time
the jurors resumed their deliberations following the
luncheon recess.
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284 U.S, 584 (1931); Kawakita v, United States, 343 U,S.

717 (1952), affirming 190 F.2d 506 (C.A. 9, 1951);
Walker v, United States, 342 F,2d 22 (C.A. 5, 1965),

cert, denied 382 U.S. 359 (1966); Estes v. United States,

335 F.2d 609 (C,A, 5, 1964), cert. denied 379 U.S. 964

(1965); Andrews v. United States, 309 F.2d 127 (C.A. 5,

1962), cert. denied 372 U.S. 946 (1963); Huffman v.

United States, 297 F.2d 754 (C.A, 5, 1962), cert. denied

370 U.S. 955 (1962); Sikes v. United States, 279 F.2d

561 (C.A. 5, 1960), See also Cunningham v. United

States, 356 F.2d 454 (C.A. 5, 1966); Thaggard v. United

States, 354 F.2d 735 (C.A. 5, 1965), cert. denied 383

38/ 1In lias, the court of appeals had upheld a sup-
plemental charge '"substantially' similar to the Allen
charge (51 F.2d at 218), The Supreme Court, on writ of
certiorari '"limited to the question raised by the sup-
plemental charge to the jury" (284 U.S. 604), affirmed
the lower court’s judgment per curiam, simply citing the
Allen decision (284 U.S. 58L).

In Kawakita, the lower court had similarly upheld
a supplemental charge substantially like the Allen
instruction (190 F.2d at 521-528). Although the use of
the instruction was one of the alleged errors relied on
for reversal (Brief for Petitioner, No, 570, Oct, Term,
1951, pp. 160-169), the Supreme Court disposed of the
contention by grouping it with others and saying that
all were '"either insubstantial or so adequately disposed
of by the Court of Appeals that we give them no notice"
(343 U.S. at 744).
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U.S. 958 (196%;. The charge was the same charge, almost
verbatim, which Judge Johnson gave and which this Court

approved in Thaggard v, United States, supra. The

approval in Thaggard signifies an acknowledgement by
this Court that the charge contained none of the coer-

cive elements which caused reversals in Green v. United

5 »,
Stat®S, and Powell v. United States, 297 F,2d

318 (C.A. 5, 1961), Specifically, in Green the charge
was given before the jury even began its deliberations,
and in Powell the district judge commented on possible

"stubborness' on the part of individual jurors and

39/ The Allen charge and variations on it remain in
use throughout the Federal judicial system., See
Genedella v. United States, 224 F.2d 778 (C.A., 1, 1955);
United States v. Kahaner, 317 F.2d 459 (C.A. 2, 1963);
Rhodes v. United States, 282 F,.2d 59 (C.A, 4, 1960),
cert, denied 364 U.S. 912 (1960) [cf. United States v,
Smith, 353 F.2d 166 (C.A. 4, 1965)]; United Jtates v,
Barnhill, 305 F,2d 164 (C,A. 6, 1962), cert. denied 371
U.5. 865 (1962); United States v, Furlong, 194 F.2d 1
(C.A. 7, 1952), cert. denied, 343 —S"'Q‘éu. . 950 (1952);
Wegman v. United States, 272 F.2d 31 (C.A, 8, 1959);
E‘Fg&n——rlstz v. United States, 261 F.2d 357 (C.A. 9, 1959),
cert. denied (360 U.S. 919 (1960); United States v.
Redfield, 295 F.2d 249 (C.A., 9, 1961), affirming 197

F. Supp. 559 (D.C., Nev. 1961); Robinson v, United
States, 345 F.2d 1007 (C.A. 10, I965); DeVault v.
United States, 338 F,2d 179 (C.A. 10, 198h); Moore v.
United States, 345 F.2d 97 (C.A. D.C. 1965).

Lo/ 309 F.2d 852 (C.A. 5, 1962).

- 87 -



returned the jury to the jury room at 12:10 a.m, to
continue its efforts in spite of the foremants
observation that they had 'gotten pretty dul%%‘

It is important to emphasize that the jury re-
ported its apparent deadlogé(without any initiating
inquiry by the Judge, and that the Judge returned the
jury to its deliberation early in the day, at a time
when there remained many hours for a fresh and vigorous
exchange of views. The jury accepted the invitation to
continue its debate and did so for another three hours.
Although a luncheon recess occurred following the

supplemental charge, the jurors reach no conclusion in

41/ The charge here was also free of the features
which prompted the dissent in Andrews v. United States,
309 F.2d 127, 129 (C.A. 5, 1952), where the Jjudge
delivered the charge after only one hour and five
minutes of deliberation; the dissent in Huffman v.
United States, 297 F.2d 754, 755 (C.A, 5, 1962) where
the Jjudge extemporized at length on the necessity of

a verdict and suggested the jurors had a duty to agree;
and the reversal in Jenkins v. United States, 380 U.S,
LLs5 (1965), where the trial judge expressly charged
the jurors that "You have got to reach a decision in
this case."

L2/ The foreman's statement was that 'we are unable
to reach a verdict and seem to be hopelessly deadlocked'
(R. 11h).
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the two hours immediately preceding the luncheon break,
In that circumstance it is simply inaccurate to conclude
that the jurors were coerced into a wverdict by the
Judge's remar%%{

The content of the supplemental charge reflects
the single purpose of Judge Johnson to insure that the
deliberation did not end before the jurors had in fact
reached an irreconcilable disagreement on the facts,
arrived at only after all the arguments on either side
had received a full opportunity for airing. The Judge's
remarks fell into two parts -- one emphasized the de-
sirability that this jury reach a verdict, and the
other suggested, in typical "Allen" charge language, the
techniques of disputation by which all possibilities of
agreement might be exhausted. He recalled that the
trial involved numerous witnesses and exhibits, and said

that "'You haven?t commenced to deliberate the case long

43/ The coercive effect in Jenkins v. United States,
supra, stemmed from the statement of the judge that the
Jjury had to decide the case. Thus, although the jury
deliberated for three or four hours after the sup-
plemental charge, it was reasonable there to assume that
the entire deliberation proceeded upon the premise,
caused by the charge, that the jury had to reach a
verdict.
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enough to reach the conclusion that you are hopelessly
deadlocked" (R. 115). He added that "Your failure to
agree upon a verdict will necessitate another trial
equally as expensive; that is, expensive as far as the

Government is concermned, {and] it is expensive as far

/

as the defendant is concerned' (Ibid.) (emphasis added).

He drew the conclusion that "it is very desirable that
you jurors should agree upon a verdict in this case"

(Ibid.).

Judge Johnson then turned to suggestions, taken

from those approved in Allen v. United States, 164 U.S.
L92 (1896), as to how the jury should attempt to reach
agreement, He emphasized that ''this court does not
desire that any Jjuror should surrender his counscien-

tious convictions'" and that ''the verdict to which a

44/ In Estes v, United States, 335 F,2d 609 (C.A, 5,
T96L), this Court specifically authorized reference to
expenses in a supplemental charge if the proper pro-
tective caveats are also included. The court said
(335 F.2d at 619):

Since the court?!s remarks were replete
with admonitions against either coercion,
compromise or surrender of individual
convictions the elucidation of the
obvious can hardly be deemed coercive,
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Juror agrees must be his own wverdict, the result of his
own convictions, and not a mere acquiescence in the
conclusions of his fellow jurors'" (R. 115-116), With
those caveats, the judge told the jurors to consider
with deference the opinions of others with a disposi-
tion to be convinced, and particularly urged those in
a small minority to ask why their views make so little
impression upon their equally honest, equally intelligent
colleagues (R. 116). He also stated (Ibid):

You should consider that this case must

at some time be decided, that you are

selected in the same manner and from the

same source from which any future jury

must be, and there is no reason to

suppose that the case will ever be sub-

nitted to twelve more intelligent, more

impartial, or more competent to decide

it, or that more or clearer evidence will

be produced on one side or the other.

The tone and substance of the Judge!s remarks
were uncoercive, It is wise and right for a judge to
require further deliberation when the extent of prior
deliberation and the nature of the evidence suggest
that an irreconcilable deadlock had not been reached.
This is particularly true where the case involves not

one but three defendants, Moreover, there was nothing

in the judge!s language which indicated these jurors
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must decide the case. He expressed the desirability of
this jury deciding one way or the other, and indicated
his hope that it would be able to do so, but otherwise
reiterated that compromises and the surrendering of
conscientious convictions ought not occur. The judge'!s
suggestion that the case 'must at some time be decided
did not suggest that this jury had to decide the case.
Moreover, it was surely within the province of the
judge to conclude from the nature of the evidence that
it would in fact be retried in the event of a deadlock,
In context, the suggestion was an oblique observation,
not directive in character, and was accurate and perhaps

obvious in view of the surrounding circumstances,
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CONCLUSION

For the foregoing reasons, it is respectfully
submitted that the verdict and judgment of the district
court be affirmed.

Respectfully submitted,

JOHN DOAR,
Assistant Attorney General.

BEN HARDEMAN
United States Attorney.

J. 0. SENTELL
Assistant U, S. Attorney.

DAVID L. NORMAN
IOUIS M. KAUDER
ALVIN HIRSHEN
Attorneys,
Department of Justice,
Washington, D, C, 20530
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