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STATUS CF THE CASE

Certiorari was granteéwi/ on December 5, 1966,
but the record has not yet been printed and therefore
due dates for briefs are not yet established. Assuming
that a government amicus brief would support the
respondents and urge affirmance, it would not be due
until 2t least the latter part of Feuruary.

PACTS

1. Jackground. These cases involve the
constitutionality of Article I, Section 20 of the
California Constitution, commonly called "Proposition
14", which was adopted as an initiative measure iu
the 1964 California geuneral election. It provides

in pertinent part that --

Neither the State nor any subdivision
or agency thereof shall deny, limit or
abridye, directly or indirectly, the
right of any person, who is willing or
degires to sell, lease or rant any part
or all of his resal property, to decline
to sell, lease or rent such property to
such person or persons as he, in his
abgolute discretion, chooses.

1 A single petition for certiorari was filed covering
both Reitman and Snyder; certiorari was granted as to
both cases.
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The Article defines 'real property” as single or multi-
ple units, regardless of how obtained or fiaaneeﬁ,éﬁ/
which are ". . . used, designed, constructed, zone

or othervise devoted to . . . residential purposes.”
The Article is expressly made inapplicable to the sale
or rental of property owvned by the State, to the
acquisition of property by eminent domain, and to
hotele, motels, and similar establishments engaged in
furnishing ledging for trensient guests.

Prior to the adoption of Proposition 14,
California had two statutes prohibiting, in differing
(and some overlapping) respects, racial discrimination
in residential housing. The “"Unruh Civil Rights Act”
(Cal. Civ, Cede $§51-52), adopted in 1959, prohiisited
discrimination on account of “race, color, religien,
ancestry, or national erigin" by "bhusiness establishments
of every kind.” This statute was construed to apply
to real estate brokers (lee v. O'Hera, 57 Cal.2d &74;
378 P.2d 321) and to tract developers selling single-
family dwellinge (Durks v. Po Consty, Co., 57 Cal.2d
463, 370 P.2d 313), 1n 1963, J'\E TRumiord Fair
Housing Act"™ (Cal, Health & Safety Code {$35700-35744)
was passed; it prohibited discriminaticn on the zame
grounds as the Unruh Act and covered pudblicly assisted
housing and apartment houges with more than four units.
Proposition 14 purports to nullify both of these
statutes so far as they prohibit discrimination in
privately owned residential housing,

2. Facts in Heitman v. Mulkey. This action
was institut (3] r Act against the
owner of an apartment building for allegedly refusing
to rent an apartment to plaintiffs on account of their
race. Following the adoption of Proposition 1k, the
trial court dismissed the action on defendants' motion,
solely on the ground that Proposition 14 had nullified
the Unruh Act as applied to residential housing.

2 / As to possible "overreach™ of Propesition 14 with
respect to reasidential real property financed or
otherwise supported Dy the state or federal govermments,
see p. 21 vy infra and attached memorandum from the
Office of Lezal Counsel,
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No evidence was introduced at trial. The
trial court characterized ita disposition as a granting
of summary judgoent. The State Supreme Court said
that 1t was properly characterized as a gmant on
the pleadings. That court went on to add that ". . .
in any event the allegations of the complaint stand
as adnitted for our purposes.” Thus, for purposes
of this appeal, there is no dispute that the petitioners’
refusal to rent their property was based adely on
race.

3. Pacts in Suyder v, Frendcﬁéaat. This action
was {nstitut i Qmber o ny the adoption
of Propeosition 1 by an intervacial marriud couple
against the owvmer of 2 seven-unit apartment house in
which the plaintiffs were residing. The Caucasisn wife
had rented the apartment on an oral month-to-month
tenancy basis. Pollowing her marriasge to a Megro, whe
thereupon moved into the apartment, the apartment house
owner gave the plaintiffs a 30-day written notice of
termination of tenamcy. PFrior to the ratiou of
the tenancy, paintiffs sought an injunction against
their sviction, relying on the Unruh Act and the
Fourteanth Amendment. The apartment house cwner then
filed a cross-complaint smeeking a declaration that the
tenancy had been validity terminated and that he was
entitled to possession. Among other hLases for relief,
the apartment owper assgerted his right ". . . to decliune
to rent to any particulsr parson or perscns or terminate
such rental even if his wnexpressed reason tharefor
wag the race or religion or the person or persons
involved, . . ." See Petition for Certicrari, page 7.

Finding it unneceasary to rule on the validity
of Proposition 1l&, the trial court held that tha
equal protection clause, as cohstrued in Shelley v,
%;ggggg, pracluded the granting of "affirmative relief™
in support of a private decisien to discriminate,

Ehim: The Callilo eld In Neltman by
-4 vote that P::sasition 14 violates the egual
protection clause and reversed tiw trial courtt's
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judgment, 3/ The opinion of the majority in Reitman

is aomewhat confusing and it is difficult to say precisely
what waes the court's basis for holding Proposition 1k
unconstitutional.

The cowrt first reviewed tle historical coantext
of the adoption of Proposition 1k and rejected plaintiff's
contention that the States have an affirmative duty
under the Fourteenth Amendment to assure nondiscrimination
in housing, seying -~

iHowever subtle may bhe the state conduct
which is deemed "significant," it wmust
nevertheless constitute action rather
than inaction, The equal protection clause
and, in fact, the whole of the Fourteenth
Auwendment, 1s prohilitory in nature and we
are not prepared to hold, as has besen urged,
that it has been or shonld be construed to
impose upon the state an obligation to take
positive action in an area where it is not
otherwise committed to =ct,

The court then stated the issue in the
follewing teras --

The probleam thus becomes one of as-
certaining positive state action of a de-

e sufficient to be deemed significant
n the accomplishment of the recognized
and admitted discrimination,

Thereafter the court reviewed a geries of Suprenme

genizdgucigiang of more or lesa doubtful relevance,
ne ng g;%;gx v. Kreamer, Marsh v. Alabema

the "white primary" cases, 'ana v. Ngwton, !

Robinsen v. Florida and Anderson v. Martin,

zg/ In Sayder, the judgment against the landlord was
firmed bu court based its decision on the Rcigﬁén
ruling and the fnvalidity of Propoesition 14, not on t
Shel v. Kreamer rationale relied upon by the trial cowrt,
{nce the opinion in Snyder merely referred to the reasocn-
ing adopted by the msJority in Reitman, the discussion of
the California court's rationale here is confined te the
Reitman opinion,
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to support its conclusion that Reitman presents an --

analozous situvation wherein the state,
reﬂeﬂnizing that it could not perform

a direct act of discrimination, never-
theless has taken affirmative action of

& legialative nature designed to make
possible private discriminatory practices
which previously were legally reatricted.
s « « « Here the State has affirmatively
scted to change its exiating laws froa a
situastion wharein the disc nation
practiced was legally restricted to one
wherein it is encouraged, within the mean-
ing of the cited decisions.

The Reitman opinion concludes with a discussion

of whather, ag a matter of California law, the vice

found in Proposition lé -~ that it purports to authorize
private discrimination on racial grounds -- is "severable"
so that Propeaition 14 would remain in effect as to
decisions to discriminate on a2 “proper basis™ «- i. .
bases other than race, color, etec., In the course

thisz discusaion, the court auggcsted that ?ropoaltion
14 was directed only toward discriminations in the sale
of real property that were formerly prohibited by law.4 /
In other words the court implied that, deapite ita

sweeping and neutral terms, Propesition l& only anthurized
ai nation onh racial and other invidious
since those were the only grounds upon which é;aerimiuatian
wag formerly prohibited.

4 / "[W]le can conceive of no other purpose for an
application of section 26 aside from authorizing the
perpctuatian of a purgarted privata déscriwinatioa

yrnsumab t ef propcrty uwncra te digeriminate

against paaalc with red hair or bed credit ratinge did
Yotherwige exist" under California law, Propesition 14
did not include & declaration of that right, in the
court's view,
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It is possible to read the Reitman decision as
establishing three different principles:

(1) A State has digcretion to require non~
diserimination in housing, but once it
passes such a law, it can not repeal it
because to do so would constitute State
"encouragement' of private discrimination;

{(2) A State law which expressly authorizes
private racial discrimination in housing
makes all otherwise private deciziona to
discriminate in housing unceonstitutional
“State action'; this would mean that
Proposition 14 is, inadwertently, a com-
prehensive open-housing law; or

(3) A State law which expressly authorizes
private racial discrimination is void and
has no effect wvhatscever; this means that
vhatever fair housing laws were on the
books before Proposition 14 wag adopted
remain in effect, but that discrimination
in non-covared housing is permigsible until
the State prohibits it,

The langusge last quoted above, referring to
State actien "to change its existing laws from a situ-
ation wherein the discrimination practiced was legally
restricted to one wherein it is encouraged" suggests
that principle (1) underlies the court's decision.
However, it seems unlikely that the court would have
intended that its decision be read to establish such
a startling principle.

The court's accmingl{ heavy reliance on Justice

White's concurring opinion in Evans v. Hewton (Dia-

cuased more fully below) suggests that principle (2)

more closely corresponds to the majority's rationale.

The difficulty here is that Proposition 14 covers all

residential real property, regardless of whether it was

previously covered by the Unruh or Rumford Acts. An

Evans v, Hewten "encouragement" rationale should presumably

mean that private howme-owners not covered by those

statutes should nevertheless not be entitled to rely on
aition 18 in asserting a right to discriminate on

racial grounds,




i1l v. Miller, 413 P, 24
852, opin peated on rehea) i} 2& 33, in
whieh aertwar : mt m s aght, thc California
ecurt held that ﬁegron are not entitled te non-
disoriminatory treatment with respect to residential
haming net covered by the Unruh or Rmfm ﬁcts.
1 was factually similar t:d%%_g v. Frenderygast
that it involved a landlo o0 amteaaf
tamimtian of tenancy on his Negro tamz. assarting
that he refused to eontinue to reat tec a and
that Froposition 1& conferred on him the right to 8¢
diseriminate. Judgmeat for the Landlord in the mmt'

suit for an injunction waa affirmed by the Caiifornia
eonrt.

Thus, it appears that principle (3) above affords
the most reaacnable analyais of the California court's
decision. Thig means that the California legislature
would be free tc repeal the State's fair housing laws,
but oniy if it restricts iteelf to repeal and doas nat
ge on to articulate an express right to diseriminate.
Although this explanatise may be inconaistent with cer-
tain language im the opimien, it at least acccrds with
the different results reached i{n Raftman and H{11 v.

DIBCUSSIOR
. ntroduction., We believe that any argument
agaiust ?m ' L% must first establish that its

only real parpose is to guthorize discrimination

against minorities in the sale or rental of housing,
notwithstanding the generality of its language. That

is, Propowition Lh must be differentiated from meutrally-
worded treapass laws ¢f the kind iovoived fn the “sit-in*
casas. 3Such iaws, toc be sure, have the effect of author-
izing property owners to exclude persens from their
property fer purely racial reascns, but there sre--at
least with respect to private homes, if net with reapeect
t¢ businesses cpen to the public--a3 variety of other
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reasons both legitimate and arbitrary which property
ownera may concelivably have fur invoking them, 5 /

To show that Proposition 14 ghould be treated
as an express astherization of racial discrimination
pregsents some difficulties, but we believe that &
p&zwasiu argusent could be based on the following
pointa:

(1) The California ecurt’s a Bt con-
struction that Proposition 14 only appiies
to discrinfnation that were formmriy pro-
hibited law (see note __ U4 supra and
ace ng text);

(2) The historieal context of its adoption
an recited in the lower eourt’s decision.
ef. L RO W, ‘ ‘."'%-” gg {3.3. 3‘99; m

(3) The "ballot arguments” distributed te all
California voters the State prior te the
slection in which the proponents and ocppenents
of the Froposition explained its purpose.
Thess "hallot argwsnts” are, under Califernia
law, an accepted sid to ascertaimment of legis-
letive pose (nee FPeople Ortey, 5 Cel.
24 714, 723-724; Beneficigl _

) . 215 c@lo W o 2 tThay \

t that the primary purpose of Propsefition
14 was to repeal the State’s fair housing laws
and te assure that the State legislature and
lLecal authorities would not adspt such lawe or
ordinaness in the future. The "ballot argu-
menta” ave reprinted at pp. 3-8 of the Appendix
ta the Petition for Certiorari.

S/ Horeower, with respect to non-comasreial private

oroperty, the cwmer's right to invoke a seutrally-worded
trespass law for racial reasous assures sowe latitude
for priwate choice in personal asscoiations, a factor
not preseat in the reatal of a multiple-unit apartment,
at least where the owner does not lLive on the premises.




(&) It is unrealistic to argue that Proposi-
tion lé~«limited as It iz to securing
*abgolute discretion” to property cwners in
ehoosing pruspective buyers or reaters--pro-
tects any subatantial concern cf property
owners other than their well-knoun diaiwl i-
nation te sell or reat to Negroes. This is
borne out the "ballot srgument” in favor
ef Proposition which ineluded the follow ng--

"1f such legislation is proper, what ia to
srevent the legislature from passing laws pro-
bihiting property owners from daclining to
rent or seil for vreasons of gex, age, marital
status, or lack of finsncial respaaaikility?

Your "Yes"” vote will prevent such tyranny.'

Digerimination in housing on asecount of
wex, age, or marital atatus are not sericuas
current problems. The suggesti-un that a law
might be snacted compelling noa-dlzerimination
in houvsing on ascount of financisl status is
outlandish.

Therefore, we assune, rndo, that Froposition
14 nay be vead as if it ewpressly pmviéed that property
cowners are frae to discriminste on ascount of raee.

2. The 'EnpouXagemen v: ircument. There is case
authority for the prineip ; state law which
expresaly auth@rims. bat &mt nct reguire, racial dia-
crimipstion by pm.vau peraons is unccastitutional.
These precedants appear to afford the strongest argu-
ment ageinst Proposition 1k,

Tha unconstitutional autharizatina MMM wu
Firet anncunced in v. Atehigon pels >
Fg Bv., 235 U.S. 151, involving an *=”¥‘f mzm
#Z E authorized mﬂm&dx to prm& dining and sleep-
ing cars for whites or Negroes exclusively. Without
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addressing itself to whether discrimination by a
privately-owned railroad might involve "State

action” in the foru of delegations of "inherent
govermmental functions" (c¢f. Boman v. Sirminghem Trangit
Co., 280 F, 24 531 C.A. S), the Court Wt,
(235 U.8, at L61-162):

It is the individual who is entitled to
the equal protection of the laws, and
if he ig denied by a gggmwn girriazz .
acting in the matter er the authorit
Kfra’ékatc law, 8 fecility or eouvcﬁ!eae&
course of his Journey which under .
aubstantially the same circumstances is
furnished to another traveler, he may
properly camplain that his constitutional
pgé;é%aga been ianvaded (emphasis
& .

towever, the Court ruled against the NHegro plaintiffs
on an unhrelated technical ground,

Yore recently, in Surten v, ¥

Authority, 365 0.5. 715, Tnvcbwing lecrainetion In
a privately-managed restaurant locatad on publicly-

owned property, Justice Stewart said in his concurring
opinien that (365 U.S, at 726-727) -- :

In upholding [the restaurant's] right to
deny service to the appellant solely be-
cause of his race, the Supreme Court of
Pelaware relied upon a statute of that
State which permits the proprietor of a
rastaurant to refuse to serve ‘''persons
whose reception or entertainment by him
would be offensive to the masjor part of
his customers. . . .," There is no sug-
geation in the record that the appellant
as an individual was such a person. The
st court of Delaware has thus con-
.$JIZL!EIEEEEIaE‘ . enactmcu 26
: tor {fica




- 11 =

In separate dissenting opinions, Justices Frankfurter
and Harlan agreed that a statute expressly authorizing
digerimination in a private restaurant would be
unconstitutional, but disagreed with his conclusion
that the Delaware court had construed the statute in
question as such an express authorization. As noted
above, there is language in the California court's
opinion suggeating that Propoaition 1% has bLeen so
construed,

In Evans v. Hewton, 382 U,S. 296, which involwved
substitution of private for public trustees for a park
established for wvhites only by a charitable trust,
Juatice White based his concwrring opinion on an
"anconstitutional encouragement” rationale. Prior
to 1905, it was unclear under Georglia law whether all
charitable trusts, with s few well-recognized ex-
ceptions, were required to be dedicated to the general
public, or whether they could be restricted Ly race,
sex, and other factors., In 1903, Georgias enacted a
statute expressly authorizing racial (and only racizl)
restrictions in charitable trusts estsblishing public
parks. Shortly thersafter, the testamentary trust
vag executed, trac in part the language of the
new statute, From this Justice White cencluded
thﬁt (382 UcSo at 3‘35) -

e » « the racial condition in the truat may
not be given effect by the new trustees
because., . . it is incurably tainted by dia-
criminatory state legislation validating
such a condition under state law,

Justice White reasoned as follews (382 U.S., 306) --

Ag this legislation does not compsel a
trust gettlor to condition his grant upon
use only by a racially designated class,
the State cannot be sald to have directly
coerced private discrimination. DlNeverthe-
less, if the validity of the racialeondi-
tion in Senator Bacon's trust would have
been in doubt but for the 1905 astatute and
if the statute removed such doubt only for
racial restrictions, leaving the validity
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of noggacia; ¥eatrictiann still in question,

ne absence of coercive language in the leg-
islation would not prevent application of
the Fourteenth Amendment, For such a statute
would depart from a policy of strict
neutrality in matters of private diserimination
by enlisting the State's ﬁ»giataneg onlf in

to convtrtktha intcctadfprivate digcrimination
into state action subject to the Feurteenth
Amendment,

* * * *

The natural constructiorn of this provision
would be that it authorizes a trust only for
the use of the whole public or for the use of
a racially designated subpart of the public,
but not for the use of some other portion of
the public such as men only or Irish persons
otly.

* * * *

This case must accordingly be viewed
as ohe where the State has forbidden all
private digscrimination except rocial dis-
erimination (emphasias added).

There are other authorities which more or less
support the general proposition that a State can not
affirmatively encourage private racilal discrimination,& /
but they are probably distinguishable from the present
situvation. See e.s., Lombard v. louisiana, 373 U.S.

267 (exhgrtazions xnmfiﬁsgfg'ogf{EI§§t to m:ig:ain
gegregation in resataurants); Robinson v. Flo 378
U.S. 153 (separate toilet facIlitles required in

Even in Justice 3lack's dissenting opinion in Bgll v.
land, 378 U.S. 226, 318 (discuased infra), there 1s

langnage to support this argument., le states that (378 U.S.
at 333.334):

Yet deepite a complete absence of any sort

of proof or even respectable speculation

that Maryland in any way instizated or
encouraged llooper' s refusal to serve Negroes,
it 18 srgued at length that Hooper's action
ghould be clasaified as "State actlon.”
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restaurants serving whites and Hegroes); Simkins v.
Moses H. Cone Memoriazl Hoapital gzs ?.’23 559

iefhe . c‘; §. \ - ‘ e 938 (fmr&l statute
suthorizing separate but equal fagilities in Hill-
Surton hespitais); cf. % v. %, 375 u.S,
399 (race designatious req d on .
Thus, there is swstantisl case support for
t that an ra8s State sutheﬁ zation of

the argusen ;
private discrimination is uncenstitutional. Hsver-
theless, v bLelieve that there are substantial
difficulties in making that argument here,

3. Difficulties in the "Encoursgement'' argument

a. Ve assume that the Californis legislature
could have simply repealed the State's fair housing
lawe without ating the protection clause,
that, in the absenca of ape historical consideration
(perhaps present in the Deep South but not in Czlifernia),
any argument to tha con 'y would be f£rivolous.
If this is not so, then Call a property owners
covered by tha Unruh and Bumfeord Acte are forever
barrved from discriminating, while peraons owning
similar property in Misaissippl and other States with
no fair heusing lowe remain free to discriminate.

There can be no queation that the repeal of
legialation requiring non-discrimination i {vate
persons results in an increase in auch disc tion.
Thus, the propsitiea that any State legilslative
action which "encouragea’ private discriminatien
is unconatitutional must bhe unsound.

The issue here is whether, by articulating
2 right to discriminate in the State conastitutien,
California can be sald to have ‘'‘ence ¥ private
discrimination more than it would have done by simply
repealing its fair housing laws, The answer to thia
dependa upon whether there is any aubstantial basis
for saying that private diseriminatiocn in housing is
more likely to ooccur ia a “Proposition 1i" State than
in a State whose laws are silemt on the subject but
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whose courts would not grant relief to liegroes who
are refused housing bLecause of thair race.

The laws of over half the States are silent
as to racial diserimination in housing, but the
homeowners in those States must assume that they have
the "right™ not to sell to Negroes; it is a notorious
fact that this 'right"” is widely exercised in such
States, If a Hegro sought judicial relief im such a
State and the State Supreme Courtheld that some vague
provigion of the State constitution geve the homeowner
the right to diseriminate on racial or any other
grounds, the situation would be much the same as in
the present case.’ /

Where a State statute res discrimination by
privatnvgertcus. the court has held that the matter
must b» viewed 'on the basis of vhat the [law] required
g:ggi;dtal%a. nz:dan the basis gf what the iggivata

ual] wan to so.” Reb 0 Ve %%a ida, ra
at 155, See Peterson v, Cifgggfaggibngg. @, /3 g.g.
244, 248, The cases do notmak ciear ther
the same rule applies to a state law which merely
authorizes private discrimination. But it would seem
that there ought at least to be some substantial
basis for a judicial inference that private choices
to discriminate are influenced by the "authorizing"
statute more than they would be had the State law
besn silent on the subject but, as a practical matter,
allowed discriminatory choices, On this hypothesis,
Justice White's reasoning in Evans v. Hewton seems
sound., In that case there was a substant basis
for inferring that the private choice to discriminate

7 / Justice Goldberg said in Dell v. Maryland, 378
‘Té 226, 311 that -- *

The decision of Maryland's highest

court in sustaining these trespass
convictions cannot be described as
“neutral’, for the decision is as
affirmative in effect ax if the State
had enacted an unconstitutional law
explicitly authorizing racial discrimins-
tion in places of public accommodation.
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was actually influenced by the authorizing statute
because the State singled out racial restrictions
as the only permissihle restrictions in charitable
trusts establishing public parks. The validity
of other restrictions was doubtful under Geergia
law,

If Juatice White was right in Evans v, liewton,
it does not necessarily follow that Propositien
is bad, Decause a similar basis for an inference that
it actually influences property owners to discriminate
is lacking. Insofar as Proposition 14 repealed the
State fair housing laws, there ie a powerful infereuce
that private choices to discriminate were "encouraged"
by the State, but that is irrelevant because
California has the undoubted power to repeal ites
fair housing laws. Unlike the Evans v, wton
situation, where State law prohibited ai?
restrictions on the use of trust property for
parks, except race restrictions, Califeranis law
now allews the property owner te make any kind
of restriction in selling or renting property,
be it based on race, sex, age, halr color, or
anything else, Thus Califernia has not singled
out race restrictions for aspecial treatment in the
same way that Georgia hed in Evans v, Newton,
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b. To argue that a State law authorizing race
discrimination is invalid because it encourages private
discrinination may raise questicns concerning the
validity of exemptions in civil rights statutes. Pronm
a practical point of view, it is hard to read section
403(e) of Title 1V of the House~-passed version of the
1966 civil rights bill (the so-called "Mathias amend-
ment’) as anything but an autherization for the private
homeowner to discriminate if he instructs his broker in
writing to do sc. The same is true of the "Mrs. Murphy"
and private club exemptions in Title II of the 1964 Act.

There are two answers tc this problem., Firast,
such exemptions are net phrased in terms of an
affirmative right to diseriminate, they merely say
that the statute is inapplicable to certain kinda of
persons or transactions. Second, it can be said that
it is the traditional and necessary legislative funetion
to select certain areas for regulation and to leave
other areas alone, but that it is not a legitimate
legislative funetion to do mothing wore than single
out a narrow area in which diserimination is to be
expressly permitted.,

L ¢c. The {saue g::aﬁig v;rg sim%lar te the %;anc

n gg%; v. Nagz~gg%. 3. 220, and the companion
tgit-in" cases -- whether the State can constitutionally
enforce private choices te discriminate on racial groundas
in the use of private property. The Court awoided
resolution of the constitutional issue in those cases.
In Bell, Justices Douglas and Goldberg and Chief Justice
Warren expressed the view thet the right to non-
discriminatory service in places of public accommoda-
tion was secured by the equal protection clause,
without implementing legislation. Justices Black,
White and Harlan disagreed, saying that the State

courts could enforce private choices to disecriminate
on racial grounds through enforcement of neutrslly-
worded trespass laws, in the absence of walid State or
federal legislation requiring nondiscriminatione
They attempted to dintingnish‘ggggkgz v.
principelly on the ground that both parties to the
trangaction there were willing -~ it was a neighboring
property owner who sought to enforce the restrictive
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eovenant. The dissenters also rejected the government's
historical argoment, based, as they deseribed it, en the
fact that . . . the "momentum' of Maryland'a 'past
legislation' is still substantial {n the realm of public
accommodations.! 378 U.S5. at 334,

The pros and cons of whether and to what extent
the Fourteenth Amendnent bars judicial recognition and
enforcement of private decisions to discriminate were
thoroughly convassed {in our supplemental brief in the
"git-in" cases and we will not att toe cover that
m here. The following points ld ba noted

(1) Shelley v. X r {8 not controlling here
and we implied as nueh in  Ygitein" ceses (aee
govermment supplemental brief at pp. 87-90);

(2) The historical a nt we made {n the
"sit-in" casen L& not available, unless we sre prepared
to press it against all 17 of the States which, like
Californis, enforced restrictive convemants prior to
the She decision. The factual premise of our
histerical argument in the "sit-{in'" cases, based on
comprehensive 3tate {nvolvement in the miatmm of
a segregated soeiety im the past, probably could not
be sustained against California, th glavery has
never existed and a variety of mon-diserimination
atatutes are ott the books.

(3) %he enactment of the 1964 Clvil Rights
Act and recemt decisions making it elear that Congress
has extensive g&r to enforce the Fourtsenth Amendneat
may indicate that g wajericy of the court would net be
inclined to invalidate Proposition Lé but would decide
to leave this proeblem to Congress. The fact that
Title IV passed the House of Representatives may lend
support to that view, despite the gloomy prospects for
federal fair housing leglslation in the near future,
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&k, Factors Supporting the "Encourszement' arsgument

While acknowledging thaet this 18 a very
difficult case, we nevertheless conclude that a valid
equal protection argument can Le made againsgt
Preposition 1k, We would distinguish the Bell v.
Maryland problem on the follewing zrounds:

(1) Propesition 14 is not a truly'neutral”
peaition, as are trespass laws which conceivably
may be invoked for a variety of legitimate purposes,
or a court's refusal to grant relief agalnst private
discrimination where the State's laws are silent,
Viewed in its historical context, Proposition 14
serves nc purpose other than to authorize private
racial diserimination,

{2) The State had available to it other
means for allowing private discrimination in housing
whieh might have had a leaser discriminatery impact,
The legislature could have repealed the State's
fair housing laws or the constitutional amendment
might simply have nullified those laws, without
digabling the legislature and local governmental
znita f;:: passing fair housing laws or ordinances

n the ure., In 3ell v. §a£¥§aad situations,

the State legislature remains free to change the
law or override most court decigions. We might urge
that the equal protection clause -- historically
viewed as assuring meaningful “civil"™ equality bvefore
the law -- agsasumes that the ususl legislative
processes of the State can be employed to assure
squality for minority groups, that those processes
cannot Le disabled from acting by State constitutional
amendnents whose only purpose is to insulate
private discrimination from possible remedial action
by the legislature,

(3) The laws of every State but California
either preohibit housing discrimination or say nothing
sbout it, While it may be true that tha effect on
patterne of private discrimination eof a court decision
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in the latter category of States denying relief against
private diserimination Iin housing is about the same

as under Froposition 1&, the court's decision would
lack such an unequivecal bhasis in State law, Such a
decigion could later be overruled, the legislature
could supply a remedy, or local ordinances can be
passed,

(4) The right to be free from discrimination
in housiny is fundamental to the enjoyment of equal
protection of the laws with respect te public
schools, facilities, employment opportunities, and
other aspects of public life. Private discrimination
in housing means enforced ghetto livimg which in
turn perpetuates pervasive secound-class citizenship
for Negroes. Thus, discrimination in housing is a
greater evil than discrimination in places of public
accommodation. Conceding that the State is not
obliged to require non-discrimination in private
housing, it must maintain a very strict neutrality
in this area, a test that Proposition 14 does not
meet,

5. Alternative Arguments

e have discussed the "uncousgtitutional encourage-
aent” argument above at some length becaeuse it appears
to be the most promising approach., 4e hsve unot had
sufficient time fully to congider alternative arguments
that may be available, but E8F ‘such arguments are
indicated briefly below,

a. An equal protection argument might be
based on the way in which the use and disposition of
real property is regulated under Californis law, Only
a few provisionz of the California Constitution relate
directly to resl property, and moat of these are
relatively unimportant. As in other States, geteral
legislative power is vested in the legislature and
this power has Deen exercised to enact hundreds of
statutes relating to real property. DMoreover,
legislative control over the use of real property --
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by zoning ordinances and local "police power"
regulations -- is delegated to a substantial extent
to county and city authorities. ¢zl., Const., Art. ll.
§11, Proposition L4 carves out & narrow area of
regulatory euthority -- the criteria property owners
may use in selling and renting their property -- and
places it beyond the control of notonly loecal
authorities but also the State legislature.

As a result, Californis property owners can
seek a wide variety of changes in the law governing
the use of their property atr the local level by
appealing to zoning ooards or local authorities having
general police power. Similarly, property owhers,
real estate brokers, contractors, and cthers interested
in laws regulating real property can seek changes in
the law goveruing resl property favorable te their
special iuterests in the State legislature., However,
Negroes,who have a special interest in legislation
requiring the disposition of real property in & non-

discriminatory basis, cannot seek te change the law
- in this reaspect ewcept by the cumbersome procedure
of constitutional amendment.

The equal protection clause nullifies all
State law classifications based on rece, To ve sure,
making a particular law more difficult te change by
placing it in the State constitution is not 2
"elaggification” in the usual sense, It may be possible
to argue, however, that a distribution of law-making
power which places special burdens on Negroes with
respect to s particular suvject matter -- here, the
sale and rental of reasl property -- is inconsistent
with equal protection, The basic difficulty with this
argument iz that the same thing can probably be eaid
of any State conetitutional provision which adversely
affects a minority of the population with respect to
SOmE NRATYTOV Area,




. b gy of W2 U. 8.8, 1982, This
Heconstruoction s s STiginally of the Civil
kighte Act of 1866 and re-enacted fnllowing the
adoption of the Pourteenth Amendment, provides that
Hegroes shall have the same right to purchase, inherit,
holid, etc. real property as do white persons. The
courts have indiecated that the statute requires 'State
action” (see Hurd v. Hodge, 334 U.S. 24) end, hietori-
cally, its purpcse was to cverride the "Black Codeg’--
statutes of several States which denied or restricted
the lLegal capacity of Hegroes to hold property, sue in
eourt, ete, Hiastorical research might show that some
of these "Blaek Codes" weve similar to Prepceiticn 14
and thie might afford an arguaent under section 1582,
in the absence of & very strong historical argument,
however, we guestion whether such an argument should
be made. Proposition 14 dees not viclate the liveral
language of the statute.

e. laterfersnce with Agresuent s Between the
ered the possibility that Propesition 1% may inter-

fere with the obligations ¢f State urban rvenewsl
agencies receiving federal funds to assure ,g,gpéiper%:-
nation in their grojects. A memorsndun;from the” $¥#ice
of Legal Counsel tc the Deputy Attoroey General dated
April 19, 1966, is attached. At the time ) was
decided, the California Supresms Court held in a compan-
icn case presenting aspests of this problen that tiw
issue was moot, in view of its ruling that
Froposition wag completely veid. Re dev 2
R ehCY L e 3 X of F F@BnG V. W’

Sinee the property in the instant cases does
nat appear to invoive federal funda, we do not at this
time believe that smicus participaticn om this fmsue
alone would be warranted. Ve intend to give the wmatter
further ccusideration, however,

“'..’,":"-'\,.-
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INTEREST OF THE UNITED STATES

We believe that 1f the Supreme Court sustalns
Fropoaition 14, the eurrent stalemate in falr housing
legisiatien wouid be reinforced ar the natiocnal,
state and loesl levels. It seems probable that if




Proposition 14 is held wvalid, similar state constitu-
tional amendments will be succesgsfully sponsored by
organized groups cof real estate brokers and large

-property cwners in other states. IFf that happens,

the chances for a fedevral fair housing lLaw will be
substantially diminiashed.

Title IV of the 1966 eivil vights bill and
the Executiwve Order on housing have committed the
executive branch of the federal. govermment to the
geal of nen-digerimination in housing. The present
cage invcolwves basic issues as to the responsibilities
of the States in the area of housing diserimination.
Accordiagly, we think it is lmportant for the Depart-
ment to express its views.

RECOMMENDATION

We recomwend that the Department partieipate
in these cases as amicus curiae and urge affirmance
of the lLower court.
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