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IN THE UNITED STATES DTSTrufTf~6ili) 
ltllfTED STATES DIS fRlCT COt~T 

DISfRICf Oc NEW MEXICO 
FOR THE DISTRICT OF NEW MEXICO 

% NOV -5 PM 2: 00 

JIMMY (BILLY) MCCLENDON, eta!., 

Plaintiffs, 

vs. 

CITY OF ALBUQUERQUE, et a!., 

Defendants 

vs. 

E.M., R.L., W.A., D.J., P.S., and N.W., on behalf 
of themselves and all others similarly situated, 

Plaintiff Intervenors. 

ORDER 

No. CV 95-24 MV/DJS 

TIDS MATTER comes before the Court by agreement of the parties pursuant to 18 U.S. C. 

3626 (a)(l), and, being fully advised in the premises; 

THE COURT FINDS, based on the Court's inspections of the jail on August 10, 1995 and 

January 19, 1996; the evidence presented at the hearing on August 11, 1995; the Court's fmdings 

of March 22, 1996 and March 25, 1996; other information obtained by the court in status 

conferences and from defendants' formal reports to the court; the stipulations of the parties and 

the entire record of this case, that violations of one or more federal rights of subclass members 

have occurred at BCDC. 

THE COURT FURTHER FINDS that defendants have already begun steps to remedy the 

problems at BCDC and that it is in the best interests of the defendants, the plaintiff intervenors, 
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and of the public for this settlement agreement to be entered at this time, without the expense and 

distraction of further litigation. 

THE COURT ALSO FINDS that the settlement agreement is proper and that the relief set 

forth in the settlement agreement: 

(1) is narrowly drawn; 

(2) extends no further than necessary to correct the violations of the federal rights of 

subclass members; 

(3) is appropriately designed to ensure the provision of reasonable accommodations 

to subclass members; 

( 4) is the least intrusive means necessary to correct the violations of the federal rights 

of subclass members; and 

(5) will have no adverse impact on the public safety or the operation of the criminal 

justice system. 

-WHEREFORE, IT IS HEREBY ORDERED that the parties shall implement the following 

settlement agreement forthwith. The parties shall also provide notice to subclass members as 

required by Rule 23 of the Federal Rules of Civil Procedure and assist the Court in the scheduling 

of a fairness hearing as soon as is practicable. 

SETTLW"ENTAGREEMENTBET~ 
PLAINTIFF INTERVENORS AND DEFENDANTS 

I. BACKGROUND 

On January 10, 1995, a class action lawsuit was filed in this Court on behalf of all present 

and future residents of the Bernalillo County Detention Center. 
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The Complaint alleged, inter alia, the following violations of the constitutional rights of 

the residents: the totality of conditions at BCDC violate the Constitution (Complaint p. 9); that 

severe overcrowding violates the Constitution (pp. 9-10); inadequate security endangers the lives 

of residents (pp. 10-12); severe under staffmg causes unnecessary threats to residents' safety (p. 

12); residents are subjected to unlawful levels of idleness (p. 12); inadequate medical and dental 

services are provided (p. 13); Defendants fail to provide proper psychological and rehabilitative 

services (p. 14); Defendants punish groups of inmates for the behavior of individuals (p.14); a 

deficient discipline process denies Due Process (p. 15); widespread physical and other abuse 

occurs (pp. 15-17); investigative practices condone abuse (pp. 16-19); access to counsel is denied 

(p. 17); disciplinary procedures are inadequate (p. 19); screening and training of staff is 

inadequate (p. 20); and effective access to the courts is not provided (p. 22, 42, 45, 46). The 

original Plaintiffs moved for a Preliminary Injunction on February 16, 1995. On August 11, 1995 

the Court held a hearing on the Preliminary Injunction motion and, on August 23, 1995, the 

Court, without fmding any constitutional or statutory violations, entered a Preliminary Injunction. 

Among other things, the Preliminary Injunction required the Defendants to reduce the jail 

population according to a schedule and to house residents with psychological impairments 

separately from the general population of the jail until a qualified mental health professional issued 

a written report stating a resident with a psychological impairment could safely live in general 

population. 

On September 6, 1995, lawyers working for the New Mexico Protection & Advocacy 

System and the American Civil Liberties Union filed a Motion to Intervene in this action on behalf 

of a proposed subclass of all present and future residents of BCDC with mental and/or 
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developmental disabilities and served upon the Defendants and the original Plaintiffs a Complaint 

in Intervention. On September 7, 1995 the Defendants and original Plaintiffs entered into a 

Settlement Agreement, which the Court approved and ordered implemented, which converted the 

Preliminary Injunction to a Permanent Injunction and, among other things, requires Defendants 

to comply with their policies regarding medical, dental and psychological services and access to 

a "reasonably current" law library. On October 26, 1995 the Court entered an Order granting 

"limited intervention" to the Plaintiff Intervenors. The intervention is limited to matters "before 

the court by virtue of the original Plaintiffs' Complaint." October 26, 1995 Order at p. 1. 

On November 22, 1995 Plaintiff Intervenors filed an Amended Complaint in Intervention 

on behalf of the proposed subclass. That Amended Complaint alleges, inter alia, discrimination 

by Defendants against people with mental or developmental disabilities in violation of the 

Americans With Disabilities Act and § 504 of the Rehabilitation Act (Claims 1 and 2); denial by 

Defendants of the substantive due process rights guaranteed by the Fourteenth Amendment of the 

U.S. Constitution (Claim 3); violations by Defendants of female subclass members' right to Equal 

Protection (Claim 4); violation by Defendants of the right of subclass members to Equal 

Protection based upon their mental disabilities (claim 5); violation by defendants of the right of 

subclass members to procedural Due Process (claim 6); violations by Defendants of the First, 

Fifth, Sixth and Fourteenth Amendments to the U.S. Constitution with respect to subclass 

members' right to meaningful and effective access to the courts (Claim 7); and violations of the 

Eighth Amendment prohibition against cruel and unusual punishment (Claim 8). 

Defendants answered the Amended Complaint in Intervention on February 20, 1996, 

disputing the allegations therein. Defendants did not oppose Plaintiff-Intervenors' Motion to 
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Certify a Sub-Class of all persons with mental and/or developmental disabilities who are, or in 

the future may be, detained at the Bernalillo County Detention Center (BCDC), and the Court has 

approved such a sub-class. On March 22, 1996 and March 25, 1996 the Court entered further 

orders regarding overcrowding and the use of temporary facilities to house residents. On March 

25, 1996 Plaintiff Intervenors filed a Motion for an Order to Show Cause and for Further Relief. 

Defendants sought, and obtained from a Circuit Court Judge, a stay of the part of the Court's 

Orders which required advance notice and an opportunity by counsel for the Plaintiffs and Plaintiff 

Intervenors to inspect any additional temporary facilities prior to housing BCDC residents therein. 

Defendants responded to the Motion on March 27, 1996 and April 8, 1996. An appeal is pending 

in the Tenth Circuit Court of Appeals . 

On April 26, 1996, Congress passed, and the President signed, the Prison Litigation 

Reform Act of 1995, 18 U.S.C. §3626. By its terms, the Act applies to all claims for 

"prospective relief' (as that term is defined in the Act), including relief granted prior to enactment 

of the Act. On September 13, 1996 Defendants filed a Motion for Immediate Termination of 

Prospective Relief Regarding Overpopulation Granted or Approved By the Court's Orders Dated 

August 23, 1995, September 7, 1995 and March 22 and March 25, 1996. That motion is pending. 

II, GENERAL PROVISIONS 

The parties have determined that it is in their mutual interest to resolve the Plaintiff-

Intervenors' Complaint-in-Intervention. In recognition of the limited financial resources of the 

Defendants, the unpredictability of the population at the detention facilities operated by 

Defendants, the unpredictability of the numbers of residents with mental and/or developmental 
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disabilities and the uncertainty of the impact of reductions in population at the BCDC main facility 

and the opening and expansion of additional facilities, the parties are adopting a flexible approach 

to addressing the concerns raised by Plaintiff Intervenors. Both parties recognize that this 

agreement may require tailoring in the future to address unanticipated circumstances. However, · 

it is expressly agreed that no modifications or amendments to this Settlement Agreement may 

reduce the benefits to people with mental or developmental disabilities which are provided for 

in this Settlement Agreement unless agreed to in writing by the parties, or unless ordered by the 

Court. 

A. Whenever the words "individual," "resident," "person," "inmate," (or their 

plural form) appear in this settlement agreement, such word means members of the subclass of 

persons represented by counsel for Plaintiff-Intervenors. This Agreement is limited to members 

of the sub-class of persons represented by counsel for Plaintiff-Intervenors. 

B. The parties recognize the City of Albuquerque operates the Bernalillo County 

Detention Center under a joint powers agreement with Bernalillo County. Pursuant to that joint 

powers agreement, the City of Albuquerque is responsible for all administrative and operational 

decisions regarding jail operations, including decisions regarding staff and programs. 

C. In order to streamline the court pleadings, and in recognition of the fact the original 

complaint adopted a shotgun approach to naming people as Defendants, and in recognition of the 

fact the Plaintiff-Intervenors felt compelled to adopt the same caption which counsel for Plaintiffs 

had created, Plaintiff-Intervenors hereby agree to file a motion with the district court to dismiss 

from the Complaint-in-Intervention all Defendants other than the City of Albuquerque, the 
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Bernalillo County Commissioners, in their official capacities, the Mayor, in his official capacity, 

and the jail Director, in his official capacity. 

D. The Defendants hereby agree to assure that the expert retained by Plaintiff 

Intervenors, Dr. Joel Dvoskin, shall have reasonable access to BCDC at least monthly during the 

next twelve months and that Dr. Dvoskin shall have unrestricted access to any area, any 

documents not protected by a recognized evidentiary privilege or by applicable confidentiality 

laws, and to mental health staff and other relevant staff. Defendants and their counsel shall be 

available to meet with Plaintiff lnjervenors' counsel and Dr. Dvoskin during each of his visits and 

shall work in good faith with them to substantially improve the mental health and related services 

provided to people with mental and/or developmental disabilities in Defendants' custody. 

E. Defendants have entered into a contract with the University of New Mexico Health 

Sciences Center (UNMHSC) to take over the management and operation of mental health and 

related services at BCDC. The parties agree that this is the most desirable way to address many 

of the concerns raised by Plaintiff Intervenors. A copy of the contract is attached to this 

settlement agreement as Exhibit "1 ". 

F. The parties agree that some residents are not afforded reasonable accommodations 

for their disabilities, that the Court is entitled to fmd that certain federal rights of sub-class 

members have been violated, and that the relief set forth in this settlement agreement is narrowly 

drawn, extends no further than necessary to correct the violation of the federal right, and is the 

least intrusive means necessary to correct the violation of the federal right. The parties 

acknowledge the Court has given substantial weight to any adverse impact on public safety and 
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the operation of the criminal justice system caused by the relief set forth in this settlement 

agreement. 

UI. IMPROVEMENT OF MENTAL HEALTH AND HABILITATION SERYICES 

A. Defendants shall hire or otherwise retain a manager for the psychiatric services unit 

and related mental health and developmental disability services at BCDC as soon as is practicable. 

The manager shall be a licensed and qualified mental health professional, with the ability to 

administer those services. The manager shall be on the job within sixty days of this Settlement 

Agreement. 

B. Defendants shall continue to develop and promulgate within 90 days policies, 

procedures and standards of care with respect to mental health, developmental disability and 

related services which are consistent with prevailing professional standards. Defendants shall 

instruct UNMHSC to submit to Dr. Dvoskin all draft or proposed policies, procedures and 

standards of care for his review and comment. The parties shall convene a meeting between 

counsel, Dr. Dvoskin and appropriate mental health personnel from UNMHSC and administrative 

personnel from BCDC within 30 days of UNMHSC commencing the delivery of services at 

BCDC for the purpose of reviewing policies and procedures. Defendants shall in good faith, 

consider the advice of Dr. Dvoskin and incorporate his advice, to the extent appropriate, into the 

process of amending and/or frnalizing policies, procedures and standards of care. 

C. Defendants shall increase the current number of mental health professionals 

providing mental health, developmental disability and related services to residents. The listing 

of staff in Exhibit A to the University of New Mexico contract, (attached as Exhibit "1") is an 
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acceptable staffing level. If either party desires to change the UNMHSC staffing patterns, the 

parties will meet and confer, in good faith, to discuss appropriate changes to staffing patterns. 

Defendants shall assure that professionally adequate hours of psychiatric services 

are provided each week to meet the needs of all individuals incarcerated by Defendants. The 

caseload for psychiatrists treating residents shall not exceed 100 residents per PTE. The 

UNMHSC contract is deemed to meet this requirement, based on the current number of residents 

presently identified as needing PSU services. Defendants shall provide sufficient psychiatric 

services to assure that a psychiatrist will evaluate no later than the business day after a resident's 

admission, any resident who: 1) reports being on any psychoactive medication when taken into 

custody, 2) requests any psychoactive medication or other psychiatric service, or 3) has been 

identified by any mental health or health professional at the jail as appropriate for a psychiatric 

assessment. Defendants shall also assure that a psychiatrist shall personally assess every resident 

on psychoactive medication at least once every thirty days and that all psychiatric care is 

consistent with prevailing professional standards. 

Defendants shall provide competent psychiatric nursing for at least sixteen hours 

each day. 

D. The parties agree to meet together with Dr. Dvoskin and representatives of 

UNMHSC no later than March 1, 1997 to discuss professional staffing and the necessity, if any, 

to alter the staffing numbers contained in the UNMHSC contract (Exhibit "1 "). 

E. Defendants shall improve their practices regarding the assessment and evaluation 

of people suspected of having mental or developmental disabilities. 
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1. Defendants shall provide or cause to be provided an adequate screening and 

triage process at booking which is supervised by a qualified mental health professional. 

2. Defendants shall provide or cause to be provided professionally adequate 

evaluations during detention. 

3. Defendants shall fund a program to provide appropriate court -sanctioned 

written competency evaluations prepared by a qualified mental health professional whenever the 

results of such evaluation could result in the release of a resident. It is recognized that this will 

be done outside the UNMHSC contract. 

F. Defendants shall provide or cause to be provided adequate procedural due process 

regarding the delivery of mental health services. 

1. In the absence of an emergency threatening the health or safety of any 

person or imminently threatening substantial property damage, no individual shall be required to 

be housed in an area designated as a mental health treatment setting without first affording the 

individual an opportunity to be heard by at least one qualified mental health professional and to 

present evidence or relevant information regarding why s/he should not be required to be housed 

in such an area. 

2. Whenever an individual housed in an area designated as a mental health care 

setting requests release from that setting, one or more qualified mental health professionals shall 

meet with the resident as soon as practicable, ordinarily within one business day, to consider the 

request, unless the individual is released from that setting upon his/her request. 

10 
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3. Defendants shall notify, or cause to be notified, all residents of any area 

intended to provide mental health services, orally and in writing, of their rights and of the 

methods available to initiate a grievance regarding the possible violation of their rights. 

4. Defendants, through UNMHSC, shall comply with prevailing professional 

standards regarding informed consent to all mental health services, including but not limited to 

all medications. 

G. Defendants shall develop, or cause to be developed, adequate protocols regarding 

suicide prevention. Formal procedures for screening, staff training and identifying people at risk 

and for the housing and oversight of people identified as at risk for suicide shall be implemented 

no later than February 1 , 1997 . 

H. Defendants shall provide, or cause to be provided, adequate mental health treatment 

to all residents requiring that care. Prompt access to a qualified mental health professional shall 

be provided to all residents experiencing a psychiatric or psychological crisis, regardless of the 

time of day. Sufficient numbers of residential beds shall be provided to assure adequate care for 

people in crisis. Adequate procedures shall be implemented to assure prompt access to medication 

when appropriate. 

I. Defendants shall provide, or cause to be provided, treatment plans consistent with 

prevailing professional standards for those residents requiring a treatment plan. Treatment plans 

will be designed by an appropriate treatment team and reviewed periodically, ordinarily at least 

every 90 days, and at the request of the resident. A resident shall be afforded the opportunity to 

participate meaningfully in the development of a treatment plan. 

11 
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J. Defendants shall implement, or cause to be implemented, record keeping practices 

regarding medication, evaluation, treatment planning, assessment and evaluation that are 

consistent with prevailing professional standards. 

K. Defendants shall require UNMHSC to design an adequate quality assurance system 

regarding psychiatric and other mental health and developmental disability services. The quality 

assurance system shall be designed no later than February 1, 1997 and implemented promptly 

thereafter. 

1. Documents designed to assess the adequacy of the quality of such care shall 

be generated on a regular basis and, upon request, copies provided to Dr. Dvoskin for assessment 

and comment. until the quality assurance system is functioning in a manner consistent with 

prevailing professional standards. 

L. All security staff shall receive adequate training regarding the identification of 

symptoms of mental or developmental disabilities and regarding appropriate methods for dealing 

with residents with mental or developmental disabilities. Correctional officers who work in 

detention levels 5 East and 6 East and any other units in which people with mental or 

developmental disabilities are congregated shall receive specialized training to adequately prepare 

them for working with people with mental or developmental disabilities. The specialized training 

shall be no less than 40 hours. Mental health professionals working at BCDC shall receive 

adequate pre-service training and appropriate in-service training at least annually. 

M. Defendants shall develop and implement, or cause to be developed and implemented, 

adequate formal procedures for seeking psychiatric hospitalization or other appropriate residential 

mental health care for residents who need and would benefit from such care, and who are eligible 

12 
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for such placement, consistent with the court imposed conditions of their confmement. 

Defendants shall instruct UNMHSC to establish formal policies and procedures requiring the 

initiation of civil commitment proceedings whenever an individual diagnosed as having a mental 

or developmental disorder requests placement in a residential treatment or evaluation facility, 

assuming the court imposed conditions of confmement are consistent with such placement. Only 

a licensed and qualified psychiatrist may make a decision not to initiate civil commitment 

proceedings on behalf of any resident who requests placement in a psychiatric hospital or other 

residential treatment or evaluatiop facility. 

N. Defendants shall develop and implement procedures limiting the restraint or 

seclusion of people with mental disabilities which are consistent with prevailing professional 

standards. No person who has been identified as having a psychiatric, neuropsychological or 

developmental disorder shall be subjected to restraint, except in an emergency, without prior 

authorization from a qualified mental health professional. In the event an emergency results in 

• restraint of an individual identified as having a psychiatric, neuropsychological or developmental 

disorder, a qualified mental health professional shall be notified immediately and shall personally 

assess the appropriateness of the restraint and design a plan to safely end the restraint as soon as 

possible. 

I. Whenever a person identified as having a mental or developmental disorder 

is subjected to restraint or any other use of force, all correctional staff actually applying the 

restraint or force shall report in writing the circumstances of the restraint or force. Any 

correctional supervisor who authorizes the use of restraint or force against a person with a mental 

or developmental disability shall also report in writing her or his analysis of the appropriateness 

13 
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of the restraint. Copies of those reports shall be provided to the manager of mental health 

services, the jail director and the quality assurance staff for review and any appropriate corrective 

actions. Evaluation and reporting with respect to the use of restraint shall always be included in 

the quality assurance system. 

2. No individual who is restrained shall ever be subjected to mace, pepper gas, 

or other chemical agent, stun shields, tasers or any other aversive instrumentality while restrained. 

Any individual who has been identified as having a psychiatric, neuropsychological or 

developmental disorder who is subjected to a stun shield, taser, pepper gas, mace or other 

chemical agent, shall be assessed by a mental health professional and the circumstances of the 

event shall be included in the resident's mental health file. 

3. Defendants shall only use the pro-straint chair in a fashion consistent with 

the manufacturers' recommendations. Metal restraints, including handcuffs, should only be used 

if the resident has broken free of soft restraints. Residents placed in the pro-straint chair will not 

be hand-cuffed or otherwise restrained behind the back of the chair. Specifically, handcuffs and 

other metal restraints shall not be used on a person placed in the chair, unless soft restraints are 

first used and the resident has broken free of these soft restraints. The Director or his designee 

will investigate modification to the pro-straint chair, and alternative forms of restraint. Each 

individual restrained in the chair shall have their wrists checked periodically, preferably at least 

every 20 minutes. Any time an individual is placed in the pro-straint chair the shift commander 

shall be notified immediately. Prior authorization by corrections officials at the level of 

Lieutenant or higher (or Sergeant if the Lieutenant is not physically present in the building) in the 

chain of command is required before use of the pro-straint chair. Written reports regarding use 

14 
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of the pro-straint chair shall be created in every instance of its use and the reports shall be 

reviewed by the jail director, the manager of mental health services and the quality assurance 

system. 

IV. OTHER MATTERS 

A. Defendants shall provide appropriate procedural due process whenever an 

individual who has a mental or developmental disability is subjected to any disciplinary 

procedures . 

1. No person receiving any form of mental health care or who has a mental 

or developmental disability may be subjected to punishment or a disciplinary hearing prior to a 

determination by the appropriate mental health professional that the individual is competent to 

participate in the disciplinary proceedings and that the individual does not have a defense or 

excuse based upon mental disability. 

2. Disciplinary practices with respect to residents with mental or developmental 

disabilities shall be fair and shall reasonably accommodate their disability. 

3. Defendants will not punish groups of residents for the behavior of 

individuals. Lockdowns for security purposes, of a duration no longer than necessary to ensure 

safety, are not punishment. Lockdowns of living units may not occur unless authorized by the 

jail director or his designees. Counsel for Plaintiff Intervenors and their agents shall be afforded 

reasonable access to BCDC and to the individuals who have been locked-down in order to 

investigate the circumstances of the lock down. 

15 
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B. Defendants shall provide an adequate system for investigating residents' allegations 

of abuse or mistreatment within the jail which is adequate and consistent with prevailing 

standards. 

1. Adequate investigations by qualified investigators shall be initiated whenever 

a resident alleges abuse or mistreatment within the jail. The City's independent counsel shall 

receive notice of all written allegations of abuse or mistreatment made by any resident. and shall 

oversee the investigations, reporting his findings based upon the investigation. Reports regarding 

allegations of abuse or mistreatment shall be provided to quality assurance staff and reported on 

by the quality assurance system. 

C. LAW LffiRARY: 

1. Residents with mental or developmental disabilities shall receive reasonable 

accommodations and assistance in order for them to have effective access to the judicial system 

to challenge the length or conditions of their confinement and in order for them to attack their 

sentences. 

2. Counsel for Defendants and counsel for Plaintiff-Intervenors will meet and 

confer with BCDC law librarian Kevin Christison and the Westside jail librarian and the BCDC 

Director to come up with a program to accommodate the law library/court access needs of sub

class members. If counsel cannot agree on such a program, they will seek the assistance of the 

Court in fashioning a suitable plan, which will be incorporated into this settlement agreement. 

3. Because the abilities and needs of sub-class members vary widely, 

depending in part on their illness or disability, the parties recognize that a number of options and 

alternatives may be necessary to ensure adequate access to the courts for sub-class members. 

16 
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4. Whenever a mental health professional working at BCDC requests that a 

sub-class member receive access to the law library, such access will be provided within a 

reasonable amount of time, ordinarily within one or two working days. In the event a resident 

with a mental or developmental disability requests assistance, the librarian or other qualified staff 

member shall assist the resident to prepare an initial pleading regarding the length or conditions 

of confinement, or regarding the resident's conviction or sentence. 

5. If a resident seeks assistance in preparing such a pleading, and the resident 

is already represented by an attorney, the librarian or other staff member shall contact the attorney 

to verify the attorney has no objection to the staff member providing such assistance. 

D. Residents with mental or developmental disabilities shall be provided with medical 

care which is adequate and which is not less adequate than the medical care provided to other 

residents who do not have such disabilities. 

E. Residents shall be released for day treatment or habilitation whenever appropriate. 

F. Defendants shall comply with the terms of this Settlement Agreement at all 

temporary and overflow facilities operated by Defendants. However, this Settlement Agreement 

shall not apply to any permanent facility opened after the opening of the interim facility on the 

Westside. 

G. Residents on the PSU caseload are not to be housed outside of the main BCDC 

facility unless the resident requests such placement, and a psychiatrist or psychologist concurs 

with such request. 

17 
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V. CONCLUSION OF THE LITIGATION 

The court shall retain continuing jurisdiction to review, modify and enforce this settlement 

agreement. The parties will request status conferences with the court every six months and may 

submit brief written reports to the court prior to such conferences. The parties agree that this 

litigation should be concluded after Defendants have achieved substantial compliance with its 

provisions and maintain substantial compliance for a period of two years. Counsel for Plaintiff 

Intervenors may monitor the relevant conditions at BCDC and Defendants' compliance with this 

Settlement Agreement as is reilsonable and necessary until Defendants achieve substantial 

compliance with the Settlement Agreement. Thereafter, counsel for Plaintiff Intervenors shall 

only monitor specific complaints transmitted by individual subclass members and any allegations 

that subclass members are at risk for irreparable harm, so long as Defendants transmit in writing 

to Plaintiff Intervenors' counsel on a quarterly basis a written report which accurately documents: 

1) the number of mental health staff positions authorized by Defendants, 2) the number of 

vacancies in those positions, 3) the mi'inber of hours worked each week by psychiatrists and 4) the 

findings of the quality assurance system. In the event Defendants fail to maintain substantial 

compliance, counsel for Plaintiff Intervenors shall resume full monitoring. 

All provisions of this Settlement Agreement, except those requiring certain staffing levels 

and amounts of psychiatric services, shall be dissolved and the Court's Order adopting the 

Settlement Agreement and directing its implementation shall be vacated upon Defendants' Motion 

and either agreement by counsel for Plaintiff Intervenors or a finding by the Court that Defendants 

have achieved, and maintained for two years, substantial compliance with the terms of this 

Settlement Agreement. 

18 



Case 6:95-cv-00024-JAP-KBM   Document 256   Filed 11/05/96   Page 19 of 42.. ' 

, .. 

• 
•.:: ,I 

. ' ' ' 

Plaintiff Intervenors are entitled to attorneys' fees, expenses and costs reasonably and 

Date:. _____L(_y_O .J--:.[ z=:;---+(_!_q__LbL_ 
' I 

La 
Chief A mllllstrative Officer 
City of Albuquerque 

Date: -~/0'---'--=~~~q'j_:__~ _ 

Date: _ ___:_I_0/-./_L-_.>_,.~ 1'--..C._/_t __ _ 
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AGREEMENT 

THIS AGREEMENT, made and entered into this lst day of October, 1996, by 
and between the City of Albuquerque, New Mexico, a municipal corporation 
(hereinafter referred to as the "City"), and the Regents of the University of New 
Mexico for its public operation known as the Health Sciences Center, (hereinafter 
sometimes referred to as "UNMHSC" and sometimes referred to as "the 
Contractor"). 

WITNESSETH: 

WHEREAS, the City desires to engage UNMHSC to render certain psychiatric 
and mental health services as specified in this Agreement to the Bernalillo County 
Detention Center (hereinafter referred to as "BCDC"), and 

WHEREAS, UNMHSC is capable and willing to provide such services. 

NOW THEREFORE, in consideration of the premises and mutual obligations 
herein, the parties do mutually agree as follows: 

I. Statement of Purpose and Summary of Responsibilities. 

UNMHSC agrees to provide necessary and appropriate psychiatric and mental 
health clinical services for all BCDC residents. This Agreement addresses services 
provided to residents of BCDC while they are on site at the main BCDC facility. 
Nothing in this Agreement provides for the care of the residents at any hospital or 
other health care facility except as specifically described herein. Provision of 
psychiatric and mental health services will be in compliance with all American 
Correctional Association (hereinafter referred to as "ACA ") standards regarding 
psychiatric services as they are now or hereinafter may be defined. The City will 
provide a copy of these standards to the Contractor 30 days prior to the effective date 
of this Agreement. The "effective date" is defined as that date, sixty ( 60) days after 
the date of this Agreement, at which time the Contractor will begin rendering 
services, and will be entitled to compensation for rendering such services. BCDC will 
provide security, pursuant to the standards for Adult Local Detention Facilities of the 
ACA. The City will provide a copy of these standards to the Contractor 30 days prior 
to the effective date of this Agreement. 

EXHIBIT 

I 
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II. Scope of Services of UNMHSC. 

1. Clinical services will include mental health screening, evaluation, treatment, 
crisis intervention, and referral by the Psychiatric Services Unit (PSU); UNMBSC 
will staff the PSU with employee positions identified in the addendum to this 
contract called Exhibit A, which is incorporated herein and made a part hereof. 

2. UNMHSC will be responsible for the day to day operation and 
management of PSU, including intensive care units and suicide watch units. 
Management will include clinical supervision and treatment of these residents. One 
or more adequate numbers of corrections officers will be assigned to these units to 
assist the Contractor by providing security and observation. 

3. Contractor's employees performing clinical mental health services will be 
duly licensed in the State of New Mexico. UNMHSC shall provide the City with 
verification of licensure, copies or verification of certification and/or registration for 
all mental health personnel employed by UNMSHC and assigned to BCDC under 
this Agreement. 

4. The Contractor Will provide psychiatric coverage by a licensed psychiatrist 
as set forth in Exhibit B. UNMHSC will furnish BCDC with schedules for this 
coverage. 

5. Employees identified in Exhibit A will be used to provide the maximum 
amount of coverage possible. Coverage will not be below minimum staffing. 
Minimum staffing is defined as a combination of BCDC and Contractor personnel 
equal to two persons per shift on site at the main BCDC facility. Shift coverage will 
be 24 hours per day, seven days per week 

6. The Contractor will provide coverage for vacations, sicl< leave, overtime, 
conferences, training, educational leave, and staff vacancies as required. Such services 
will be rendered at no additional expense to the City. 

7. The Contractor's employees will not all be on planned leave during the 
same period of time. 

8. The Contractor will provide BCDC with a job description for each position 
identified in Exhibit A 
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9. The Contractor will provide BCDC with monthly work schedules of all the 
Contractor's personnel assigned to BCDC. 

10. The Contractor will designate, in writing, a staff person as the Nurse 
Manager of the PSU on a full-time basis, to be available on-site during normal 
working hours Monday through Friday, except holidays, annual leave, professional 
leave, and sick leave. The Contractor will delegate authority and responsibility to the 
Nurse Manager of PSU for day to day operations of PSU. 

11. The Contractor, through the PSU Nurse Manager, will designate a clinical 
staff person in charge for each shift covered by this Agreement. The Contractor will 
notify BCDC of these assignments and/or changes, in writing. 

12. The Contractor will provide on-site coverage by a physician at BCDC on 
an emergency basis in those cases where transportation of high-risk felons or other 
security risks to a hospital is ill-advised. In the event a resident needs to be 
transported from BCDC to a hospital, the Contractor will, to the extent possible, be 
sensitive to security issues regarding those residents. For emergency in-house 
coverage there will be no further reimbursement made by the City. 

13. The Contractor will provide 24 hour emergency on-call psychiatric 
services. 

14. The Contractor will inform BCDC administration of suspected security 
breaches by the Contractor's employees. The Contractor's employees will be required 
to submit written statements through the Contractor's supervisory personnel, 
regarding their witnessing any such incident, when required by BCDC. When an 
immediate written statement is needed, the BCDC Director or his designee will 
obtain the statement and provide a copy to the Contractor's supervisory personnel. 

15. BCDC reserves the right, based on security needs, to determine which of 
Contractor's employees will enter and continue service at BCDC. 

16. The Contractor will review and respond to inquiries and observations 
collected by medical personnel at the time of booking, via the medical screening form, 
regarding the mental health of all residents. 

l 7. The Contractor will accept referrals from medical and security personnel 
within the facility. The Contractor will review referrals and follow-up on referrals 
appropriately. 
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18. At a minimum, the Contractor will maintain the following written records 
on each resident followed by PSU: 

a. Completed Receiving and Discharge (booking area) screening form. 

b. All findings, diagnoses, lab test results, treatment plans, treatments and 
dispositions. 

c. PrescriBed medications and their administration. 

d. Place, date and time of all hospitalizations. 

e. Consent and refusal forms. 

f. Release of information forms. 

This information will be maintained in each resident's PSU file. The file will remain 
permanently at BCDC. 

19. The Contractor will routinely send summaries and copies of health records 
to the facility to which the resident is transferred, and to specific and designated 

· physicians or mental health facilities in the community upon written authorization of 
the resident. The Contractor will maintain resident refusals of treatment in the 
resident's PSU file. 

20. The Contractor will provide training to BCDC's correctional staff in the 
following areas: 

a. Recognition and handiing of mental illnesses and developmental 
disability, including suicide and chemical dependency. 

b. Special management training designed to assist correctional staff in 
handiing violent mentally ill and suicidal residents. 

c. Procedures for patient transfers to appropriate facilities or mental health 
care providers. 

21. The Contractor will provide BCDC with the following activity reports: 
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a. Monthly statistical workload reports, indicating number of evaluations 
performed, residents screened, number of treatment visits, number of residents 
housed on the psychiatric unit, number placed on continuous watch or 15 minute 
watch, number of prescriptions, number of referrals to outside agencies, and number 
of residents hospitalized. 

b. Quarterly reports that define the effectiveness of the health care delivery 
system and that include environmental factors that need improvement and changes 
effected since the last reporting period. 

c. Annual reports indicating number of residents receiving mental health 
services by category of care as well as other pertinent information. 

22. The Contractor will designate an employee, in writing, who will act as 
liaison to BCDC in the absence of the PSU Nurse Manager. 

23. The Contractor's employees will respond, in writing, to resident grievances 
when such grievances pertain to the provision of mental health care services. The 
process will be managed by the BCDC Director or his designee. 

24. The Contractor will designate, in writing, a staff person who will attend 
daily classification meetings in order to provide information on programming, 
housing, discipline, and transfers in and out of the facility. 

25. Mental health personnel will share with the Director of BCDC or his 
designee, information regarding the resident's ability to participate in programs, 
management and security. Information will be provided on a need to know basis. 

26. The Contractor's employees are prohibited from informing residents or 
resident's families or friends regarding appointments scheduled outside of the facility. 

27. The Contractor's employees will be required to sign a statement agreeing 
to abide by BCDC's rules and regulations and confidentiality policies. 

28. All Contractor employees will complete 16 hours of orientation prior to 
being independently assigned to a position and an additional 26 hours of in-service 
training each year thereafter. All training will be provided by BCDC; and the 
Contractor will be given adequate notice of training times in order to provide 
coverage. 
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29. All Contractor employees will be required to wear readily identifiable 
identification badges provided by BCDC. 

30. The Contractor will create a Mental Health Audit Committee within two 
(2) months of contract start-up date. This committee will be responsible for 
developing, recommending and implementing all policies and procedures necessary 
for the operation of the psychiatric and mental health program at BCDC. The 
objective of the committee is to assure that quality psychiatric and mental health care 
services are available to all residents. The Contractor will identify, in writing, 
members of the committee. The committee will include a BCDC representative. 

31. The Contractor will establish a Quality Assurance Program within 30 days 
of contract start-up date which will evaluate the mental health care services provided 
to residents for quality, appropriateness, and continuity of care. 

32. The City will have the right to audit billings after it has paid the 
Contractor for services rendered. Payment under this Agreement will not foreclose 
the right of the City to recover excessive or illegal payments. The Contractor will 
provide the Department with monthly data pertaining to number of residents treated, 
refertals made and residents' seen. Maintaining confidentiality of records will be the 
responsibility of the Contractor and the Department. 

33. BCDC will furnish sufficient space and security conducive to conducting 
interviews and such other functions as are required by the Psychiatric Services Unit to 
carry out its duties. This provision may be superseded by security requirements in an 
emergency determined by the BCDC Director or his designee. 

34. UNMHSC will provide licensed or certified staff to BCDC Receiving & 
Discharge (R&D) Section, twenty-four hours per day, seven days per week, and a 
sufficient number of personnel to handle additional weekend workloads for purposes 
of evaluating residents to be booked at BCDC. 

a. PSU personnel assigned to the R & D Section will remain in R & D at all 
times and will not be used to maintain minimum staffing levels elsewhere, except for 
authorized breal<S. Breaks are not to exceed one-half hour. 

b. PSU personnel assigned to the R&D Section will have sole authority for 
refusing the acceptance of a person to be booked because of the person's psychiatric 
condition. 
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c. When persons are committed to a Detention Center holding cell in R&D, 
PSU personnel assigned to R&D will provide appropriate clinical attention to those 
persons identified as requiring treatment in accordance with UNMHSC approved 
psychiatric protocol. Individuals booked and screened will be checked according to 
regular psychiatric protocol. Should any psychiatric emergency be observed, BCDC 
personnel will remove these persons with conditions requiring emergency care from 
the holding cells and will provide security at the examination site. 

35. UNMHSC will ensure that its employees assigned to BCDC are familiar 
with Section 3.1.22 (Employee Conduct); Sections 12.1.0 through Section 12.1.27 
(Health Services), Section 8.4.5 Security (Medical Treatment) and Section 7.1.7 page 
37 (Evacuation of MSU) of the BCDC Policy and Procedure Manual prior to 
assignment to BCDC. All PSU employees are subject to the provisions in these 
sections of the Manual. 

36. The Contractor acknowledges that City of Albuquerque and others are 
Defendants in a federal civil rights class action lawsuit styled McClendon et.al vs. 
City of Albuquerque et.al, USDC (D.N.M.) CV-95-24 MV/DJS. The Contractor will 
make its protocols and resident PSU files available, upon presentation of signed 
consent forms, for reasonable inspection by consultants, attorneys and paralegals 
working for Plaintiffs, Plaintiff-Intervenors, Defendants and the Court. The 
Contractor will make its employees who are worldng at PSU available for reasonable 
interviews and consultations with consultants worldng for Plaintiffs, Plaintiff
Intervenors, Defendants, and the Court. 

37. Within ninety (90) days after the effective date of this Agreement, the 
Contractor will develop and promulgate policies, procedures and standards of care 
with respect to psychiatric services which are consistent with prevailing professional 
standards and which are designed to provide care to residents which is substantially 
equivalent to the services provided to other people in the community with similar 
needs. 

38. The Contractor will assure that a psychiatrist will personally assess every 
resident on psychoactive medication at least once every 30 days. 

39. The Contractor will assist BCDC with affording procedural due process to 
residents regarding their mental health needs. Generally, procedural due process 
requires the following: 
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a. In the absence of an emergency threatening the health or safety of any 
person or imminently threatening substantial property damage, no individual will be 
required to be housed in an area designated as a mental health treatment setting 
without first affording the individual an opportunity to be heard by at least one 
qualified mental health professional and to present information regarding why he or 
she should not be required to be housed in such an area. 

b. Whenever an individual housed in an area designated as a mental health 
care setting requests release from that setting, at least one qualified mental health 
professional will meet with the resident within one business day to consider the 
request, unless the individual is released from that setting upon his or her request. 

c. The Contractor will notify all residents of any area intended to provide 
mental health services, orally and in writing, of the methods available to initiate a 
grievance. 

d. The Contractor will comply with prevailing professional standards regarding 
informed consent to all mental health services, including, but not limited to all 
medications. 

40. The Contractor will develop adequate protocols regarding suicide 
prevention. Formal procedures for screening, staff training and identifying people at · 
risk and for the housing and oversight of people identified as at risk for suicide will be 
implemented within thirty (30) days after the effective date of this Agreement. 

41. In the event the Contractor determines that a resident must be placed on 
15 minute checl<S or continuous suicide watch, the UNMHSC employee mal<ing such 
determination will remain with the resident up to a maximum of three (3) hours until 
such time as custody has been turned over to corrections staff. 

42. When the Contractor determines the need for a resident to be placed on 
either continuous supervision or 15 minute watches, an employee of the Contractor 
will complete written referrals and move slips and submit both to the BCDC Director 
or his designee. The BCDC Director or his designee will respond within one hour. 

43. The Contractor will provide mental health crisis services. The Contractor 
will provide prompt access to a qualified mental health professional to all residents 
experiencing a psychiatric or psychological crisis, regardless of the time of day. The 
Contractor will implement adequate procedures to assure residents of prompt access 
to medication when appropriate. 
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44. The Contractor will provide treatment plans consistent with prevailing professional standards for those residents requiring a treatment plan. Treatment plans will be designed by an appropriate treatment team and reviewed periodically, preferably at least every 90 days, and at the request of the resident. A resident will be afforded the opportunity to participate meaningfully in the development of a treatment plan. 

45. BCDC has developed procedures limiting the restraint or seclusion of people with mental disabilities. Contractor will assist BCDC corrections staff in implementing and, if appropriate, suggesting modification to the procedures. No person who has been identified as having a psychiatric, neuropsychological or developmental disorder will be subjected to restraint, except in an emergency, without prior authorization from a qualified mental health professional. In the event an emergency results in restraint of an individual identified as having a psychiatric, neuropsychological or developmental disorder, a qualified mental health professional will be notified immediately and will personally assess the appropriateness of the restraint and design a plan to safely end the restraint as soon as possible. 

III. Responsibilities and Authority of BCDC. 

1. At the BCDC Director's discretion, residents may be isolated in the infirmary after consultation with the PSU physician, PSU Head Nurse, or their designee. 

2. BCDC will provide security in the infirmary area in accordance with BCDC Policy and Procedure Manual. 

3. BCDC will provide lod:s on exam rooms and storage cabinets in PSU. In the interest of security, all equipment losses must be reported to BCDC personnel. 

4. BCDC security training will be provided to all UNMHSC employees assigned to BCDC. BCDC will give adequate notice of training times so that UNMHSC can provide relief personnel for trainees. 

5. When possible, BCDC will notify PSU when a resident is to be released to allow sufficient time for the resident to receive medication and follow-up opportunities. 

6. BCDC personnel will provide security for PSU personnel on the detention levels within the limits of the required BCDC minimum staffing level. 
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a. During non-emergency medical and psychiatric assessments and passing of medication, a corrections officer must be present on floor. 

b. During medical and psychiatric emergencies a corrections officer must be present on the floor and residents locked down to the greatest degree possible. 

7. BCDC will, in good faith, use its best efforts to initiate the renovations and changes listed in Exhibit D in a timely manner. The parties to this Agreement recognize that some of the items in Exhibit D can be accomplished forthwith, while others, such as the renovation of the booking area, are scheduled for FY 1998. 
IV. Term of Agreement and Performance. 

Services of the Contractor are to commence no later than sixty ( 60) days from the date of this Agreement, and will terminate June 30, 1997 unless sooner terminated as provided herein. This commencement date is sometimes referred to in this Agreement as the "effective date" and the "contract start up date". This contract can be extended annually, not to exceed a total of four years, contingent upon the written agreement of the City and the Contractor, and contingent upon the availability and appropriation of funds. Annual increases to the contract other than those required for increased staffing or scope of services will.not exceed four percent (4%). 

V. Fiscal and General Management Arrangements. 

l. The City of Albuquerque agrees to pay UNMHSC: 

a. A total fixed price amount not to exceed the annualized amount of $1,441 ,080 as referenced in the budgets attached as Exhibits A and B. This annualized amount will be prorated according to the effective date of this Agreement and paid by The City of Albuquerque in monthly and equal installments beginning December 1, 1996 and concluding June 30, 1997. 

Invoices for payment in accordance with attached Exhibits A and B will be submitted by Contractor to BCDC; and 

b. Costs for Laboratory expenses referenced in Exhibit C on a reimbursement basis for actual costs incurred. Although laboratory costs are projected at approximately $41,000, this expense will be reimbursed at actual costs 
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(plus l 0% indirect cost), if this amount should exceed the annualized projected 
amount of $41,000. Costs will be reimbursed within thirty (30) days of receipt of an 
appropriate invoice. Supporting documentation for invoices for cost reimbursement 
of Laboratory expenses will be maintained in the Contractor's file. 

2. Payment shall be sent to: 

Lee Gulbransen, Assistant Controller 
University of New Mexico Health Sciences Center 
Controller's Office, Basic Medical Sciences Building Room B-61 
Albuquerque, NM 87131-5041 
Telephone: (505) 277-6264; Fax: (505) 277-0159 

3. Fiscal Agent, Purchasing Agent, and Personnel Agent: 

a. The Contractor will serve as its own fiscal agent, purchasing agent, 
and personnel agent. 

b. The Contractor will have and maintain financial policies and 
procedures, an accounting system, purchasing policies and procedures (including bid 
requirements) and personnel policies and procedures that adhere to generally 
accepted accounting and management standards and practices. 

c. Payment pursuant to V.l.a. above, will constitute full and complete 
compensation for the Contractor's Service under this Agreement, including all 
expenditures made and expenses incurred by the Contractor in perfonning the 
Services per the budgets attached hereto and made a part hereof as Exhibits A and B. 
Reimbursement for laboratory costs as listed in Exhibit C will be made in accordance 
with Section V, Paragraph 1-b of this Agreement. 

4. All personnel employed by the Contractor will be subject to BCDC 
clearance procedures and subsequent approval by BCDC. All personnel employed by 
the Contractor will be obligated to comply with BCDC Policy and Procedures Manual 
in the performance of their duties. lfBCDC Policy and Procedures Manual is in 
conflict with UNMHSC policy or contract, Contractor will inform BCDC in writing 
and the parties will attempt to conform the policies. If the Contractor's personnel 
violate or are suspected of violating BCDC security policies and procedures, BCDC 
reserves the right to refuse to allow those person(s) into the facility unless the 
violation or suspected violation is proved unfounded or is resolved by BCDC and 
UNMHSC. BCDC will notify UNMHSC , in writing, of any UNMHSC personnel 
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denied access to BCDC. If such personnel are subsequently granted access to BCDC, 
UNMHSC will be notified in writing. 

5. If any equipment is purchased by the City, it will remain the property of 
the City of Albuquerque. Equipment purchased by the Contractor for use at BCDC 
will remain the property of the Contractor. 

6. No services or work required under this Agreement will be subcontracted 
without the prior written agreement of the City. 
VI. Reporting. 

l. The parties agree that, pursuant to the requirements of Paragraph 952 of 
the Omnibus Reconciliation Act of 1980 (P.L. 96-499) and the regulations promulgated thereunder, the Secretary for Health and Human Services, HCFA, 
HCFA Intermediaries and the Inspector General and Office of the Comptroller 
General will be allowed access to this Agreement and to any and all books, documents 
and records of the Contractor and the City which are necessary for the purpose of 
verifying cost for services charged by the Contractor as a Medicare provider. The 
Contractor further agrees that it will retain all such necessary books, documents and 
records for a period not less than four years following termination of this Agreement. 2. The Nurse Manager and his or her designee will be designated, in writing, 
as a liaison to BCDC and will confer with the BCDC Operations Division on a daily 
basis, Monday through Friday. 

3. The Contractor will review annually and update as necessary the Psychiatric 
Services portion of the BCDC Policy and Procedures Manual. The Contractor will 
furnish copies of changes to the manual to BCDC Administration prior to implementation. The Contractor will work with and coordinate with the BCDC 
liaison in effecting changes to BCDC Psychiatric Policies and Procedures. 
VII. Independent Contractor. 

The Contractor is an independent contractor and neither Contractor nor its 
employees will be considered employees of the City. Neither the Contractor nor its 
employees are entitled to any benefits from the City under the provisions of the 
Workers' Compensation Act of the State of New Mexico or to any benefits granted to 
employees of the City under provisions of the Merit Ordinance as now enacted or 
hereafter amended. 
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VIII. Liability. 

l. As between the parties, each party will be solely responsible for liability 
arising from personal injury or damage to persons or property occasioned by its 
employees. The liability of UNMHSC and the City will be subject in all cases to the 
immunities and limitations of the Tort Claims Act, Section 41-4-l et.seq., NMSA 
197 8, and any amendments thereto. The City will be provided with a letter or 
certificate from the State Risk Management Division detailing the Contractor's 
coverage. 

2. The Contractor will have no liability for any claims, losses, damages or 
injunctive relief attributable to the BCDC facility, compliance of the BCDC facility 
with Americans with Disabilities Act ("ADA") requirements, or compliance with 
requirements of American Correctional Accreditation standards not under the 
Contractor's control, and the City will defend and hold harmless the Contractor 
against any such claims, losses, damages or related legal action. 

IX. Discrimination Prohibited. 

In performing the services outlined herein, the Contractor will not discriminate 
against any person on the basis of race, color, religion, sex, national origin or ancestry, 
age or physical handicap or disability, as defined in the Americans With Disabilities 
Act of 1990, as currently enacted or hereafter amended. 

X. ADA Compliance. 

In performing the services required hereunder, the Contractor will meet all the 
requirements of the Americans With Disabilities Act of 1990, and all applicable rules 
and regulations, (the "ADA"),which are imposed directly on the Contractor or which 
would be imposed on the City as a public entity. The Contractor will be responsible 
for knowing all applicable requirements of the ADA The Contractor is not 
responsible for physical plant requirements of ADA. 

XI. Personnel. 

l. The Contractor represents that it has secured, or will secure at its own 
expense, all personnel required in performing all of the services required under this 
Agreement. Such Personnel will not be employees of or have any contractual 
relationships with the City. 
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2. The Contractor will perform or supervise all the services required hereunder. 

3. None of the work or services covered by this Agreement will be 
subcontracted without the prior written approval of the City. Any work or services 
subcontracted hereunder will be specified by written contract or agreement and will 
be subject to each provision of this Agreement. 

XII. Termination. 

1. The City or the Contractor may terminate this Agreement at any time by 
giving at least sixty (60) days notice in writing to the other party. 

2. If through any cause, either party, the Contractor or the City, will fail to 
fulfill in a timely and proper manner obligations under this Agreement or if the 
Contractor or the City violates any of the covenants, agreements or stipulations of 
this Agreement the aggrieved party will thereupon have the right to terminate this 
Agreement by giving written notice to the other party of such termination and 
specifying the effective date thereof at least thirty (30) days before the effective date 
of such termination. 

3. If the Contractor is terminated by the City pursuant to this section, the 
Contractor will be entitled to receive just and equitable compensation for any work 
satisfactorily completed hereunder. 

XIII. Notices, Addresses. 

Any notice hand·delivered or sent by mail (with a return receipt which 
indicates delivery) to the addressees below will be deemed received when mailed 
certified or registered with proper postage affixed regardless of whether personally 
received by the party. For the City, notices may be sent to: 

Michael Sisneros, Director, or successor 
Bernalillo County Detention Center 
415 RomaNW 
Albuquerque, New Mexico 87102 

For the Contractor, notices may be sent to: 

Lee Gulbransen, Assistant Controller 
University of New Mexico Health Sciences Center 
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Controller's Office 
Basic Medical Sciences Building, Room B-61 
Albuquerque, NM 87131-5041 
(EIN No. 85-6000-642) 
Telephone: (505) 277-6264 
Fax: (505) 277-0159 

Fran A Meadows 
University· of New Mexico Health Sciences Center 
Health Plan Development and Relations 
HSSB Building 
Room 118 
Albuquerque, NM 887131-5019 
Telephone: (505) 843-0124 

XIV. Amendment to Agreement. 

Amendments to this Agreement will be mutually agreed to by the parties, in 
writing. 

XV. Warranty of Authority. 

Robert Earnest, Interim Associate Vice President for Finance and 
Administration has the authority to bind the Contractor. 

This Agreement is subject to the Ordinances of the City of Albuquerque and 
the laws of the State of New Mexico and applicable Federal laws and regulations. 

XVI. Signatures Required. 

This Agreement will not be binding until all signatures required below have. 
been obtained. 

XVII. General. 

If any part of this Agreement is held to be invalid or unenforceable, such 
holding will not affect the validity of enforceability of any other part of this 
Agreement that is reasonably capable of completion. 
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This Agreement contains the entire agreement of the parties and supersedes 
any and all other agreements or understandings, oral or otherwise. 

This Agreement will be governed by and construed and enforced in accordance 
with the laws of the State of New Mexico, and the laws, rules and regulations of the 
City of Albuquerque. 

The waiver by either party of a breach or violation of any provision of this 
Agreement will not operate as or be construed as a waiver of any subsequent breach of 
this Agreement. -

This Agreement will not be assigned by either party, nor will the duties 
imposed upon either party by this Agreement be delegated, subcontracted, or 
transferred by either party, in whole or in part, without prior written consent of the 
other party. 

Headings and captions used in this Agreement are for convenience and ease of 
reference only and will not be used to construe, interpret, expand or limit the terms, 
conditions, or other provisions of this Agreement. 

The confidentiality of BCDC residents' medical records will be maintained by 
the parties in accordance with applicable federal and state laws and regulations. 
BCDC and UNMHSC will cooperate to obtain from BCDC residents any necessary 
written consent by BCDC residents for release of medical records and related 
information required for the processing of claims for payment by third-party payors 
or administration of this Agreement. 

BCDC and UNMHSC will not disclose the rates or compensation payable to 
UNMHSC pursuant to this Agreement, except to the extent required by applicable 
laws or regulations or as may be required to carry out the terms of this Agreement. 

The parties and their respective employees are at all times acting as 
independent contractors. Neither party has any express or implied authority to 
assume or create any obligation or responsibility on behalf of or in the name of the 
other party. 

The parties agree that, to the extent compatible with the separate and 
independent management of each, they will maintain effective liaison and close 
cooperation. If a dispute arises related to the obligations or performance of either 
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party under this Agreement, representatives of the parties will meet in good faith to 
resolve the dispute. 

Nothing in this Agreement, express or implied, is intended to confer any rights, 
remedies, claims, or interests upon a person not a party to this Agreement. 

This Agreement is binding upon, and inures to the benefit of the parties to this 
Agreement and their respective successors and assigns. 

IN WITNESS WHEREOF, the City and the Contractor have executed this 
Agreement as of the date first above written. 

CITY OF ALBUQUERQUE 

Approved By: 

Dated: __ 1_ 6 _!_2-.3_)_7_6_ 

Lawrence ""'(':'-t" 
' Chief Adminis 

v]J~~ 
Michael Sisneros, BCDC Director 

Dated: _t_· o'-/s....:./;.::.tJ,.;_· __ 

CONTRACTOR Regents of University of New Mexico 

By: II _A' 
Robert Earnest 

Title: Interim Vice President for Finance 
and Administration 

Approved: 

By: 
Daniel J. Derksen, M.D. 

Title: Executive Director, Health Plan 
Development and Relations 

Dated: /..!> ,{ ~ ~ 

Dated: ~l D__,('--'-/ .!....!..hG.::...___ 
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• 

By. ~~,m\~~ 
1 J. "th, M.D. 

Title: Chair, Department of Psychiatry 

Dated: _ _,_;,_,.o/z=-=zr-A_,_,7'4:~--
17 

7 ~~~~;r-J 
" i.6.;L ~ ~ ~~<...---By: 

. stina Gtmn, MBA 
Dated: __:/_.Ll

7
;<.:.f;--,L-/S'-'Z.'-·.:....t; __ 

Title: CEO, University Psychiatric Hospitals 

Approved as to Form: 

By: 0~¢:~ Stephan~n 
Dated: ~/.<-.>::q,._/~t<-,,~/__,_?i==:b=----

Title: Senior Associate University Counsel 

-

18 



Case 6:95-cv-00024-JAP-KBM   Document 256   Filed 11/05/96   Page 38 of 42'· ' . EXHIBIT A · . , 
BE.t-:Ji ~LO COUNTY DETENTION 0t::.Ni. R 

UNIVERSITY OF NEW MEXICO HEALTH SCIENCES CENTER 
STAFFING AND EXPENSES 

~ERSONNEL 

POSITION 

Sr. RN (Nurse Manager) 

RN 
LPN 
Counselor 
Social Worker 
Psychologist 

Administrative Secretary 
Medical Records Clerk 

SlllFT DIFFERENTIAL 

RN Weekend a.m. 
LPN Weekday p.m. 

CQY!lss;!Qr 

AGENCY 

RN 
LPN 

WeekdayNOC 
Weekdaya.m 
Weekday p.m. 

WeekdayNOC 

Weekday p.m. 
Weekend a.m. 
WeekdayNOC 

OVERTIME/PRN 

RN 
LPN 
Counselor 

ANNUALIZED BUDGET 

FTE SALARIES 

1.0 36,837 
1.4 32,365 
3.4 21,612 
10.4 32,032 
2.0 30,056 
1.0 43,951 
1.0 21,860 
1.0 21,860 

10% 1.57 
6% 0.62 
12% 1.25 
10% 1.03 
16% 1.66 
22% 2.29 

6% 0.92 
10% 1.54 
16% 2.64 

270/shift + 6 mos F.T. 
190/shift 

Page I 

TOTAL 

36,837 
45,311 
73,481 
333,133 
60,112 
43,951 
21,860 

21,860 

832 
2080 
2080 
832 
832 

832 

832 
2496 
2496 

BENEFITS 

@24% 
8,841 

10,875 
17,635 
79,952 
14,427 
10,548 
5,246 
5,246 

Sub Total 

TOTAL 

45,678 

56,186 
91,116 

413,085 
74,539 
54,499 
27,106 

27,106 

··: .. • .• · ..•.••.•••..•.•.. 7~91?15.' 

1,306 
1,290 
2,600 

857 
1,381 

1,905 

765 
3,844 
6,589 

42,540 

5,320 

1,020 
1,000 
7,020 

:vt:;.•········ · .... ·• ... ·.·.·•·.·· ... •.·•.'.·•.· .. •.· ... · .. • .•.•. Y .•. · ..• ·.•.•.'.M ...•... ·.· ... ··.•····.·.·.o.· .... · .. ··.··.•• .. ·,::;:;:;:;:::;::::=::~ "" 
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EXHIBITA . 
BJ!.. Aif' LLO COUNTY DETENTION e£( ~R 

UNIVERSITY OF NEW MEXICO HEALTH SCIENCES CENTER 
STAFFING AND EXPENSES 

ANNUALIZED BUDGET 

EXPENSES 

MATERIALS & SERVICES 

Computer & Software. 

Forms 

Continuing Education 

Travel 

Capital Equipment and Furniture 

Total Expenses 

2,000 

3,000 

1,000 

1,000 

5,121 

Total Personnel and Expenses .•.•1Ji·····•··.·····•··$7Wii7:3• 

10% Indirect Cost 87,887 

Monthly Invoice Amount 80,563.33 

Page2 
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EXIDBITB 

BE~ LLO COUNTY J)ETENTION--~~:dr:''''' ~R 
UNIVERSITY OF NEW MEXICO HEALTH SCmNCES CENTER 

PHYSICIAN SERVICES AND EXPENSES 
ANNUALIZED BUDGET 

SERVICE 

A.) Faculty Psychiatrist 

B.) On Call Coverage . 
1) Telephone 
2) BCDC Weeknights (est.) 
3) BCDC Weekend (est.) 

CLINICAL HOURS 

2,520 

6,240 
300 
200 

Al\10UNT 

256,200 

150,000 
15,000 
10,000 

•·····.r·•\•••·.•?•·4t?taoo·· 

TOTAL FOR PHYSICIAN SERVICES } ~~l;2IJ(} 

1 0% Indirect Costs 

Monthly Invoice Amount 

*UP A= University Physician Associates- includes data entry of all clinical activity, 
invoicing of hours to account, monthly reports regarding number and type of visits, 
demographic data, and relative value units. 

Page 3 

43,120 

39,526.67 
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EXHffiiTC 
BE~ .:4 :,Lo COUNTY DETENTION "'""JN R 

UNIVERSITY OF NEW MEXICO HEALTH SCIENCES CENTER 
LABORATORY EXPENSES 

ANNUALIZED BUDGET 

Laboratory Expenses prpjected at approximately 
10% Indirect Cost 

TOTALS 

Monthly Invoice Based on Actual Expenditures 

Exhibit A (Salaries and Expenses) 
Exhibit B (Physician and Laboratory Expenses) 
Exhbit C (Laboratory Expenses) 

Page4 

966,760 
474,320 

45,100 

41,000 
4,100 
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EXHIBITD 
BERNALILLO COUNTY DETENTION CENTER 

UNIVERSITY OF NEW MEXICO HEALTH SCIENCES CENTER 
PROPOSED RENOVATIONS TO BCDC FACILITY 

• The addition of a meeting I case conference room to seat at least ten people (does not 
have to be in the immediate area) 

• The addition of an office space with appropriate work stations for two physicians (does 
not have to be in the immediate area) 

• The addition of two units, one each for male and female psychiatry units, to provide 
contained and private (but visible) area for interview and exam capabilities within the unit 

• The addition of an enclosed area with writing surface for conlidential interviews in the 
Booking Area on the First Floor 

• The addition of modular units to create five ( 5) functional work spaces in the Counselor 
Room on Sixth Floor 

• The addition of two modular ullits to create functional work spaces in the Nurses Station 
Room on Sixth Floor 

• Upgrade of three work spaces on First Floor (area where CASSA's offices are located) to 
create functional work space 
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20 First Plaza 

Suite402 

Albuquerque 

New Mexico 87102 

(505) 247 •1855 

• 
T 

The Honorable Martha Vazquez 
United States District Court Judge 
PO Box 2710 
Santa Fe, NM 87504-2710 

• 
R 

RE: McClendon et al. v. City of Albuquerque et al. 
USDC No. CIV 95-0024 MV/RLP 

Dear Judge Vazquez: 

REC'> BYE.O 
frj1 ~)0~ ~ 

.. 'J ll'lf¥s1 <J -{.1 

NOV 1 2 1996 

I believe the November 5, 1996 Order (doc. no. 256) did not have 
attached to it a copy of the psychiatric services contract between the City of 
Albuquerque and the Bernalillo County Detention Center (Ex. I, referred to on 
page 7, page 8, and page 9 of the November 5, 1996 Order). I apologize for 
this oversight. 

A copy of the UNMHSC contract is enclosed. Please advise if there is 
anything else I need to do in order to get this contract into the court file. 

Thank you. 

JLB:dc 
Enclosure 
cc: Robert White, Albuquerque City Attorney (w/o encl.) 

John DuBois, Esq. (w/o encl.) 
Peter Cubra, Esq. (w/o encl.) 
Elizabeth E. Simpson, Esq. (w/o encl.) 
Nancy Koenigsberg, Esq. (w/o encl.) 
Mary Y. C. Han, Esq. (w/o encl.) 
Joseph P. Kennedy, Esq. (w/o encl.) 
Shannon Oliver, Esq. (w/o encl.) 

FAX (505) 766 • 9113 


