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CON"STITIJTIONAL AND ST A TIJTORY 
PROVISIONS INVOLVED 

United States Constitution 

• • • 
AMENDMENTV 

No person shall be beki to answer for a capi­
tal, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury, ex­
cept in cases arising in the land or naval forces, 
or in the Militia. when in actual service in time 
of War or public danger; nor shall any person 
be subject for the same offence to be twice put 
in jeopardy of life or limb; nor shall be com­
pelled in any criminal case to be a witness 
against himself, nor be deprived of life, liber­
ty. or property, without due process oflaw; nor 
shall private property be taken for public use, 
without just compensation . 

• • • 
AMENDMENT XIV 

SECTION L AH persons bfJm or natural­
ized in the United States and subject to the juris­
diction thereof, are citizens of the United States 
and of the State wherein they reside. No State 
shall make or enforce any law which shall 
abridge the privileges or immunities of citizens 
of the United States; nor shall any State deprive 
any person oflife. liberty, or property, without 
due process of law; nor deny to any person 
within its jurisdiction the equal protection of 
the laws. 

• • • 
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Civil Rights Act or 1964 

Section 703 [42 U.S.C. § 2000e-2J: 

(a) Employer practices 

It shall be an unlawful employment practice 
for an employer-

( l) to fail or refuse to hire or to discharge 
any individual. or otherwise to discriminate 
against any individual with respect to his com­
pensation, terms, conditions, or privileges of 
employment. because ofsucb individual's race, 
color. religion, sex, or national origin; or 

(2) to limit, segregate, or classify his 
employees or applicants for employment in any 
way which would deprive or tend to deprive any 
individual of employment Qpportunities or 
otherwise adversely affect bis status as an 
employee. because of such individual's race, 
color, religion, sex, or national origin . 

• • • 
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In re BIRMINGHAM REVERSE DISCRlMINA TION 
EMPLOYMENT LITIGATION 

No. 86-7108 

United States Court of Appeals, 
Eleventh Circuit. 
Dec. 15, 1987. 

[As Amended l 

Before TJOFLAT and ANDERSON, Circuit Judges, and 
HENDERSON, Senior Circuit Judge. 

TJOFLA T, Circuit Judge: 

This litigation bas its origin in three employment dis­
crimination actions filed in 1974 and 1975 against the City of 
Birmingham {the City). the Jefferson County, Alabama Person­
nel Board (the Board), 1 and various other defendants. 2 In 
January 1974, the Ensley Branch of the NAACP and seven 

l The Board is an indcpendcol public ligCDCy dull administers the civil 
service sysu:m in Jefferson County. One of fwlctiom is to recruit, scn:cn, 
aad rat applicallls for classified City employee positiom. Employc:c:s hold­
ing clusificd positions illclude all full-time: City employees except commoo 
laborers, judicial officcn, elected officials, and cenaiD c:xc:cutives. When 
a classified position opens, the Board ccrtific:s to the City a list of three 
c:ligjblc applicants, from which City makes its choice. 

2 The complaints also oamc:d as defc:adanlS the mayor of Birmingbam 
IDd llC'Vc:ral offteials associated with the Board. Unless otherwise indicated. 
we shall dlroughout this opinion refer lo lbese parties collectively as •the 
City ud the Board.• 
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black ind1v1duals filed separate class action complaints in the 
district court alleging that the City and Board had violated, 
among other things, Title VII of the Civil Rights Act through 
racially discriminatory hiring and promotion practices. 1 In 
May 1975, the United States brought suit against the same 
defendants, also alleging a pattern or practice of discrimination 
m several areas of public service employment. 

The district court consolidated the three cases. In Decem­
ber 1976, it held a bench trial on the limited issue of che vaiidity 
of entry-level tests the City and the Board used to screen ap­
plicants for firefighting and police officer positions. The dis­
trict court concluded that the tests were discriminatory in 
violation of Title VII. 4 ln January l 977, the district court 
entered a final judgment en this limited issue. and the defen­
dants appealed. This court affirmed the district court's deter­
mination of liability. Ensley Branch of NA.A CP v. Seibels 616 
F 2d 812 (5th Cir.) cen. denied, 449 U.S. 1061, 10 I S.Ct. 783, 
66 L.Ed . .2d 603 (1980). 

The district court held a second trial in August 1979 on 
the issue of the validity of other testing and screening devices 

3 The plamuffs alleged v1olanons of Title Vil of the Civt! Rights Act 
of 1%4, 42 U S.C. § 2000e-2000e-! 7 (1982), 42 U SC ~ 198! (1982), and 
42 us c § !983 (1982) 

4 As a remedial measure. !.he coun ordered !:he Board to certify acer­
t.un a umber of black applicants for employrncm 
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the Board employed. The plaintiffs' independent claims against 
the City, however, were not tried. 

While awaiting the district court's decision in connection 
with the August 1979 1.:-1ai, the • ·•es entcrc..! rn•c: 3Ptt!~m-:>nt 
negotiations which resulted in two proposed con'.'ent decrees: 
one between the City and the black plaintiffs, the Ensley Branch 
of the NA \CP, and the United States (the City decree), and one 
between the Board and the black plaintiffs, the Ensley Branch 
of the NAACP, and the United States (the Board decree). The 
consent decrees set forth an extensive remedial scheme, includ­
ing long-term and interim annual goals for the hiring of blacks 
as firefighters and the promotion of blacks to the position of 
fire lieutenant. 5 Each decree specifically provided that it did 
not constitute an adjudication or admission of liability b~ the 
Board or the City. 

After entering an order provisionally approving the 
decrees, the district court conducted a fairness hearing to con­
sider the objections of interested parties. At that hearing, the 
Birmingham Firefighters Association 117 (BF A)6 filed objec-

S Under the proposed City decree, which the district court ultimately 
approved, the City was to be enjoined permanently from engaging in dis· 
criminatory employment practice. The decree required the City to adopt as 
a long-term goal the employment of wome.n and blacks in each City job clas­
sification "in percentages which approximate their cspcctive percentages 
in the civilian labor force of Jefferson County.• The decree set forth specific 
interim annual goals for the hiring of blacks in specified job classifications, 
including a 50$ annual goal for firefighter, a 50$ annual goal for fire 
lieutenant, and a 25$ goal of engineering depanment positions. The 
propose<! Board decree, which the district court ultimately approved as well. 
required !he Soard to certify blacks in numbers sufficient to :ncet the goals 
set forth in !ht' City decree. 

6 The BFA is a labor association of City firefighters. It represents a 
majority of the firefighters and negotiates with the City on r.be1r behalf 
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t1<-ins as am1cus curiae After the fairness hearing but before 
fini.il approvai of the consent decrees. the BFA arid two of its 
members moved. pursuant to Fed R. Civ. P. 24(a), to inter­
vfne as of nght m each of the three cases. contending that the 
proposed consent decrees would adversely affect their rights. 
The court de med the motions as untimely. and, on August l 8. 
198 l, entered an order approving the fairness of the two 
decrees. Although noting that the only judicial finding of dis­
cnmination to that point had been with respect to the entry-level 
screening tests, the court stated that "it can hardly be doubted 
that there is more than ample reason for [the Board and the City! 
to be concerned that they would be m time held liable for dis­
crimination against blacks at higher level positions in the police 
and fire department." 7 The court concluded that "[wjhether or 
not the proposed decree would in each instance correspond to 
some finding of discrimination which this court might make ... 
1s net the quest10n. The settlemt'nt represents a fair, adequate 
and reasonable compromise of the issues between the parries to 
which it is addressed and is not inequitable, unconstitutional. 
or otherwise against public policy." The court retained juris­
diction to enforce the decrees. 

After the district court denied the motion to intervene and 
approved the decrees, seven white male firefighters brought 
sun m the d1stnct court against the City and the Board. They 
asked the court to enjoin the enforcement of the two consent 
decrees on the ground that the decrees would operate to dis­
criminate against them in violation of Title VII. The plaintiffs 
applied for a preliminary mjunction, but the c.:ourt denied it. 

~ The district cou.n reoted the fo!lowmg stausucs for the pol •·:e J.nd 
'ire departments as of Jul:;; 21. 1981 •79 of the 480 police officer~ arc 
bl.ick. 3 of tile I 31 police serge.lllts a.re b!Jcli:, md none ot the 40 p;.1!1ce 
l1euten10ts and CJ.pta1ns .i.rc bl .. ck In U-ie fire Jeparunem. 42 of the 45 1 
fin:flghten a.re black . .l.Ild nanc of the 140 ltr.utcnints. cJptains . .l.Ild '1.J.t 
t.J.l;on chiefs are black ft fhc parnes to the present hugJt:on supulateJ th.ii 
.n l '180 '.he c1vtl1an iabor force 0f the Cit:- oi Birming!JJm ·.i...1s Jr>prox•mJtc 
!~ 49 9~ black J.nd SO 1 ~ while 
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The court's orders denying the motion to intervene and 
the preliminary injunction were appealed, and the appeals were 
consolidated. This court dismissed the appeal of the order 
denying the motion to intervene, concluding that the district 
judge had not abused his discretion. We pointed out that the 
white firefighters would not be prejudiced by the denial of in­
tervention because they could file a separate Title VU action on 
their own behalf. We also affirmed the order denying prelimi­
nary injunctive relief, concluding that the individual 
firefighters had not carried the burden of showing irreparable 
harm. United States v. Jefferson Counry, 720 F.2d 1511 (11th 
Cir. 1983). 

After having been denied preliminary injunctive relief, 
the seven white firefighters brought suit in the district court 
against the City and the Board. They alleged that they were 
being denied promotions in favor of certain black firefighters 
whom they asserted were less qualified, and asked the court to 
enjoin the City from making those promotions. Maintaining 
that "[t]he defendants are certifying candidates and making 
promotions on the basis of race under the assumed protection 
cf the consent settlements," the seven white firefighters alleged 
that the City and the Board were engaged in a practice or pat-
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tern of discrimination and were intentionally favoring blacks 
over whites in violation of Title VII and the equal protection 
clause of the fourteenth amendment. 8 

Several other City employees who had been denied 
promotions subsequently brought similar suits in the district 
court against the City and the Board. 9 In addition, the United 
States, notwithstanding its status as a signatory of the consent 
decrees, brought suit against the City and the Board, 10 lodg­
ing essentially the same allegations as the various individual 
plaintiffs. 11 

In its answers to the complaints in these cases, the Board 
admitted that it had made "race conscious certifications pur­
suant to [the] Consent Decree, as is required by the Consent 
Decree." The City likewise admitted that it had made 
"numerous race conscious promotion and employment 
decisions pursuant to [the City decree's] terms." Both the City 
and the Board, however, denied that they had violated Title VII 
or the equal protection clause. Both contended that the plain­
tiffs were bound by the consent decrees and that the promotions 

8 The complaint also alleged violations of the Omnibus Crime Control 
and Safe Streets Act of 1968, the State and Local Fiscal Assistance Act of 
1972, and the fifth amendment of the United States Constitution. The plain­
tiff did not pursue these claims at trial and, accordingly, they are not in­
volved in this appeal. 

9 Suits were filed by City engineering department employees as well as 
fire department employees. Members of both departments are among the 
parties to this appeal. 

10 The United States, as a signatory of the consent decrees, was 
originally named as a defendant in two of the reverse discrimination suits. 
It then moved !he district court to intervene as party plaintiff in the remain­
ing cases. The court granted the motion, and also granted the United States' 
motion to realign itself as plaintiff in the two suits in which it had been named 
as defendant. 

11 The United States' complaint, however, contained no mention of the 
consent decrees. 
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were therefore lawful as a matter of law because they had been 
made pursuant to those decrees. 

Seven black individuals moved both in their individual 
capacities and as class representatives to intervene as parties 
defendant in several suits. 12 The movants sought, pursuant to 
Fed. R. Civ. P. 23, to represent the class of black applicants 
and employees that had i~!gotiated and signed the consent 
decrees in 1981. Because the reliefrequested by the plaintiffs, 
if granted would foreclose future promotions of blacks under 
the decrees, and perhaps result in the demotion of blacks al­
ready promoted, the movants urged that they were entitled in­
tervene as as of right under Fed R. Civ. P. 24(a). The district 
court denied the motion to intervene under Rule 24(a), but 
gran~ed the motion to intervene under Rule 24(b) (permissive 
intervention). 13 The court also ruled that the movants could 
intervene only in their individual capacities. 14 

In ,April 1984 the district court consolidated the several 
suits for all purposes under the caption "In re Birmingham 
Reverse Discrimination Employment Litigation... After the 
parties joined issue, they engaged in extensive discovery con­
cerning the criteria the City used when making the challenged 

12 These were the same individuals who had filed a class action against 
the City and the Board in 1974. At that time, they alleged that they had been 
denied employment or promotion due to discriminatory employment prac­
tices by the City and the Board. 

13 In light of our discussion in Part II of this opinion, these individuals 
were entitled to intervene as of right because they represented the interest 
of persons whose jobs were directly at stake given the relief sought by the 
plaintiffs. 

14 The court held that "[n]either Rule 23 nor Rule 24 contemplates that 
a class determined to exist in one case can intervene, as such class, in another 
case . . . . If [the movants] wish the adjudication in this case to be binding 
upon class, they must seek class certification as a defendant class under the 
procedures and requirements of Rule 23." The defendant-intervenors have 
not challenged this ruling. 
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promotions. The coun then held a series of pretrial conferen­
ces in an effort to settle issues for trial. At those conferences, 
the plaintiffs 15 made repeated requests for guidance as to what 
they would have to prove to make out a case of unlawful dis­
crimination. 

Without expressly so stating. the district judge treated the 
plaintiffs as if they were bound by the consent decrees and as if 
they were alleging solely that the City had violated the City 
decree. Specifically. the district judge treated the plaintiffs as 
if they were contending that the City bad violated paragraph 2 
of the City decree. which provides as follows: 

Nothing herein shall be interpreted as requiring 
the City to hire uMecessary personnel, or to 
hire, transfer, or promote a person who is not 
qualified, or to hire, transfer, or promote a less 
qualified person, in preference to a person who 
is demonstrably better qualified based upon the 
results of a job reiated selection procedure. 

- By narrowing its attention to paragraph 2, the district 
coun effectively transformed the plaintiffs' position from that 
of asserting unlawful discrimination under Title VU and the 
equal protection clause to that of requesting the court to enforce 

15 We use "plaintiffs• to refer to both the United States as pla.intiff-in­
tervenor and the individuals who filed the reverse discrimination suits. 
When we refer to the latter group alone, we shall use •individual plaintiffs.· 



lla 

a specific provision of the City decree. 16 Given thi 0 charac­
terization of the case, the plaintiffs' claims against the Board 
became irrelevant. 17 

At trial. the patties focused on the extent to which the City 
had complied with paragraph 2. The plaintiffs' case consisted 
of three elements: (l) whether the individual plaintiffs were 
"demonstrably better qualified" within the meaning of 
paragraph 2; (2) whether the criteria that plaintiffs proposed for 
comparing qualifications were based on .. job related selection 
procedures" within the meaning of paragraph 2. and 
(3) whether the City had in fact been aware of those criteria 
when it made the challenged promotions. 18 

At the conclusion of plaintiff's case, the court granted the 
Board's motion to dismiss. After funher proceedings, the court 
entered an order in favor of the City and the defendant inter­
venors. The coun held that the plaintiffs-both the United 
States and the individual plaintiffs-were bound by the consent 
decrees. It further held that the plaintiffs had failed in their ef­
fort to show a violation of paragraph 2 of the City decree. In 

16 In effect, the coun treated I.be plaintiffs as if they were parues to the 
City decrees seeking an order :o show cause why the City should not be held 
in civil coorcmpt for violating the rcrms Ctf the decree. 

17 The Board, thcrcfore, is only a nominal party to this appeal. 

18 While the first two demaits were derived dirc:clly from the language 
of paragraph 2, tbe third clement was implied by tile district judge. The 
judge bad informed plaintiffs' counsel at pretrial coofercnce wt •you 
bettu be prepared w dieal with the demonstrably better qualified isSUC and 
escablisb lhat l>lacks were pro!DOled when there were dcmoostrab!y better 
qualified whiu:s there oo I.be list Wt the decision makers Ir.new to be 
demonstrably better qualified. • 
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fact, the court expressly founJ that the City ~does 1IOt use a job­
related selection procedure in evaluating the qualifications of 
certified candidates (andJ has made no effort to develop .. 
such a procedure." (Emphasis added.) Thus. the court in ef· 
feet held that the City had unilaterally foreclosed the plaintiffs 
from establishing a violation of paragraph 2: since the City did 
not use a job-related selection procedure. the court apparently 
reasoned, paragraph 2 imposed no obligations on it. Having 
thus disposed of the issue whether the City had violated 
paragraph 2. the court did not decide the plaintiffs' Title VII 
and equal protection claims. 

following entry of partial final jud~ment for the defen­
dants pursuant to fed. R. Civ P. 54(b), 9 several of the in­
dividual plaintiffs appealed, as did the United States. Because 
the district court erroo in holding that the individual plaintiffs 
were bound by the consent decrees. we reverse and remand with 
instructions that the disa:rict court try their claims of unlawful 
discrimination. We affirm the district court's dismissal of the 
United States' claims. 

II. 

With respect to the individual plaintiffs, the issue on ap­
peal is whether they are precluded by the consent decrees from 
bringing an independent Title VU suit against the City and the 
Board asserting that actions taken pursuant to those decrees 
have resulted in unlawful discrimination against them. Because 
we conclude that these plaintiffs were neither parties nor privies 

19 The order of panial final judgment provic:..:d lbAt n djd nol affect the 
coWltcrclaims pcoding against I.be United Sl.atcS. These countcrda1ms. 
lodged by die City and the defClldant-iluervcnors. alleged !Im the Uniu:d 
Sates bad failed to fulfill its obligation u a sipatory of I.be consent decrees 
lO •defend I.be lawfulness of ... remedial mcuwa (Wider I.be decrees! in 
!he evcot of challenge by any other party.• The City a.od die defcndanl-iD· 
tcrvcnors requested the court 10 dismiss the United Su~· complaint in ID· 
tcrventioo a.ad enter u order i.n !he earlier cccs dirttring the Uniu:d Sutcs 
to comply wil.b its obligauon to defend the decrees 
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to the consent decrees, we hold that their mdependem cl.urns of 
unlawful discrimination are not precluded. 

As the district court recognized, the parties to a consent 
decree cannot attack the decree after it has been entered. Wid1 
respect to the preclusive effect of a consent decree on nonpar­
ties, however, the same principles of res judicata and collateral 
estoppel that govern ordinary judgments come into play. 
Uniled States v. Jefferson CoulflJ, 720 f .2d 151 l. 1517 (I Ith 
Cir. 1983). An examination of those principles is thus essen­
tial to our analysis. 

It is a fundamental premise of preclusion law that ~[al non­
party to a prior decision cannot be bound by it unless he had 
sufficient identity of interest with a party that his interests are 
deemed to have been litigated.· Wilson v. A11away, 757 f.2d 
1227. 1237 (l Ith Cir. 1985). As the Supreme Court has em­
phasiud, this premise is required by due process: .. [ill is a 
violation of due process for a judgment to be binding on a 
litigant who was not a party or a ~rivy and therefore has nev-er 
bad an opportunity to be heard... ParlclaM Hosiery Co 1.'. 

Shore. 439 U.S. 32.2, 327 n.7, 99 S. Ct. 645. 649 n.7, 58 
L.Ed.2d 552 (1979). 

Some courts. however. have seen fit not b:> apply this 
aspect of preclusion law to consent decrees in Title VII cases. 
See, e.g .• Thaggard v. City of .lad.son, 687 F.2d 66 (Sth Cir. 
1982) cen. tknied. 464 U.S. 900. 104 S. Ct. 255, 78 LEd.2d 
241 (l983);DeMison v. Cilyo/LosAngeles, 658 f.2d 694 (9th 
Cir. 1981); EEOC v. McCall Printing Corp .• 633 f.2d 1232 
(6th Cir. 1980). Instead. these courts have decided to clothe 
consent decrees with the doctrine of '"impermissible collateral 
attack.• thereby immunizing parties to a consent decree from 
charges of discrimination by nonparties. provided the alleged­
ly discriminatory acts were men pursuant to the consent 
decree. Courts taking this approach have emphasized the need 
to encourage voluntary agreements intended to eradicate race 
discrimination, and have reasoned that to permit third party at­
tacks would discourage parties from negotiating such agree­
ments. 
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Although we also r~ognize the strong public policy in 
favor of voluntary affirmative action plans, we have rejected 
the '"impermissible collateral attack .. doctrine "'to the extent that 
it deprives a nonparty to the decree of his day in court to assert 
the violation of his civil rights." Jefferson Couniy, 720 F.2d 
at 1518. A contrary rule would amount to an exception to the 
res judicata and collateral estoppel law that we presently apply. 
Id. It would also contravene the strong public policy of includ­
ing all interested parties in settlement negotiations in order to 
avoid subsequent suits and dissatisfaction caused by exclusion. 
In light of the due process underpinnings of preclusion law, and 
in light of public policy considerations, we are unwilling to 
recognize such an exception. Thus, even if a consent decree 
purports to affect the rights of third parties. those parties are 
not bound by the tenns of the decree unless their interests were 
adequately represented by a party to the decree. See weal No. 
93 v. Cityo/Clewland. _U.S._, 106 S. Ct. 3063, 3079, 
92 L.Ed.2d 40S (1986) (•Acourt'sapproval ofaconsentdecree 
between some of the parties ... cannot dispose of the valid 
claims of nonconsenting [parties); if properly raised, these 
claims remain and may be litigated by the [nonconsenting par­
ties} ... ). The policy of encouraging voluntary affirmative ac­
tion plans must yield to the policy against requiring third parties 
to submit to bargains in which their interests were either ig­
nored or sacrificed. See Firefighters Local Union No. 1784 v. 
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Stom, 461 U.S. 561, 589 n.4, 104 S. Ct. 2576, 2593 n.4. 81 
LEd.2d 483 (1984) (O'Connor, J., concurring) ("The policy 
favoring voluntary settlement does not, of course. countenance 
unlawful discrimination again.st existing employees.·)_ 

The individual plaintiffs were parties to neither the Ciry 
decree nor the Board decree. Indeed, their Title VU claims did 
not accrue until after the decrees became effecuve and the chal­
lenged promotions were made; that is, their claims did not ac­
crue until they were denied promotions. 

Nor did the individual plaintiffs have an identity of inter­
est with a party to the consent decrees such that they should be 
treated as parties for preclusion purposes. The BFA, an or­
ganization to which the plaintiffs in the fire department belong, 
did attempt with two of its members 20 to intervene in the 
original suits, but the court denied intervention as untimely. 21 

The BF A also filed objections as amicus curiae at the fairness 
hearing the district court held before approving the decrees. 
That participation, however, hardly made the BFA a party to 
the consent decrees. As we have indicated above, a consent 
decree by definition binds only those who explicitly or implicit­
ly consent to it. See Jefferson County, 120 F.2d at 1518 n.19. 

Of course, the City did consent to the decrees, and one 
might argue that the individual plaintiffs as City employees 

20 Tbe two Bf A members who unsucce55fully sought to wtervcoc 1.11 

tile original employmcllt dllcrimioalioo suits arc not oU!Cd as plaintiffs in 

any of die revcnc dllcrimmalioo suils. Th: individual reverse discrimi&­
tioa plaintiffs 91bo arc fireigbrcn bdoog to die BFA. Tbci.r couosd. Mr 
Fitzpatrick, rc:prcsc:orcd tbe BFA wbm it filed ob_iectioos as WlicUS curiae 
at tile faimeu bearing. 

21 At first blush. it may appear anomalous lb.it ~-c now bold !Im the 
individual plailltift's are oot bound by tbe decn:es •lille 1ft'C earl ic:r affirmc:.d 
tbe district court's dcDW of me BFA members' IDOlioa to inccrvetlC ill the 
cases from wbidl me decn::a arose. As our opiuiom hc:n: ~ ui J1Jfuw11 
COlllllJ demomcrare, ho91ever, the: issues of ilucrveolioo md predusioo in­
volve eoti.n:ly diffezaat analyses. ladced, as -e toolt pains to point out 1.11 

Je/f1non C""'1fl1, die dcDW of die mo«ioG to illtef'llC:OC •U l10l prejudicial 
to die movlDIS partly because Ibey -ere not pn:duded from illstiruting w 
indepCOdcnt Tide VU suit. Jqfuso11 COUlllJ, 720 f 2d at 1518 
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shared an identity of interest w1t.'1 the City such that they are 
now bound. However, the record fails to indicate that the City 
mounted a vigorous defense to the allegations leveled against it 
before entering into settlement negotiations. Indeed, the dis­
trict court never tried the independent claims agamst the City. 
Consequently, it is far from clear that the City in any way ade­
quately represented the individual plaintiffs' interest in the 
evenrs leading up to the entry of the decrees. Moreover, it is 
not clear that the plaintiffs and the City shared any identity of 
interest at all. The City's various intereslS in this dispute con­
ceivably may have conflicted in part with the plaintiffs' single 
interest in preserving preexisting promotion opportunities. In­
deed, the City's intereslS were antagonistic in that it had every 
reason to avoid a determination of liability and little reason to 

object to the promotion of aspect of the settlement. The settle­
ment did not require the City to make any additional promo­
tions, but only to reallocate the promotions that it would have 
made in any event. In real terms, the relief contemplated by the 
decrees was to come not from the hands of the City, but from 
the bands of the employees who would have otherwise received 
the promotions. At the very least, the City was in the position 
of a disinterested stakeholder with respect to the contested 
promotions. Given the disparate interesrs of the City and the 
individual plaintiffs, it is clear that the City could not have 
served as an effective surrogate for the individual plaintiffs' in­
terests when it negotiated the plan incorporated into the consent 
decrees. Accordingly, it would be impossible to conclude that 
these plaintiffs are in any way bound by those decrees. 

As we have stated before, •[t)he judge must be cautious 
in approving consent decrees only to the exrent that he should 
be aware the decree is more likely to be of little effect the fewer 
parties there are in the suit to be bound ... Jefferson County, 720 
f.2d at 1518 n.19; see City of Cle~land, _U.S._, 106 .:>. 
Ct. at 3079 ('"Of course, parties who choose to resolve litiga­
tion through settlement may not dispose of the claims of a third 
party, aDd a fortiori may not impose duties or obligations on a 
third party, without that party's agreement."). Thus, to avoid 
claims such as those that have risen in the present case, it is in­
cumbent upon the district judge to ensure before entering a con­
sent decree that the interests of all real parties in interest have 
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been adequately represented. See StollS, 467 U.S. at 588 n.3, 
104 S. Ct. at 2593 n.3 (O'Connor, J., concurring) ("(l}f in­

nocent employees are to be required to make any sacrifices in 
the final consent deer~. they must be represented and have had 
full participation rights in the negotiation process."). If the 
plan affects promotion practice so as to alter or abolish the 
promotion opportunities of existing employees, those 
employees must be represented as parties to the decree if they 
are to be bound by it. 

m. 

Having concluded that the individual plaintiffs are not 
bound by the consent decrees, we remand with instructions that 
the district court try the plaintiffs' claims of unlawful dis­
crimination. Because the defendants concede that the chal­
lenged promotions were made in a race conscious manner. and 
because the defendants seek to use the consent decrees to jus­
tify their actions, we feel compelled to provide the district court 
with some guidance as to the legal significance of a consent 
decree in Title VII litigation when, as in this case, an employer 
seeks to interpose it as a defense against employees who were 
neither parties nor privies to it. 

The Supreme Court's interpretation of Title Vll's applica­
tion in reverse discrimination suits was recently articulated in 
Johnson v. Transp!lrtazion Agency,_ U.S._, 107 S. Ct. 
1442, 94 L.Ed.2d 615 (1987). In Johnson, the Court upheld 
against Title VU attack a county's promOlion of a woman over 
a marginally better qualified man pursuant to a voluntary af­
firmative action plan. Under the plan, which set as a long-range 
goal the creation of a workforce in which women and minorities 
were proportionately represented according to their repre­
sentation in the area labor market, the county authorized its of­
ficials to consider, among other factors, race and gender when 
making promotion decisions. Following the promotion of a 
woman pursuant to the plan, a male employee who had been 
passed over filed a Title VII suit. 

Guided by its decision in United Steelworkers v. Weber, 
443 U.S. 193, 99 S. Ct. 272 l, 61L.Ed.2d480 0979) the Court 
set forth a two-part inquiry to be used when a Title VU defen-



18a 

dant seeks to use a voluntary affirmative action plan to justify 
a race or gender conscious employment decision. first, con­
sideration of the race or gender of promotion candidates must 
be "justified by the existence of a •manifest imbalance' that 
reflected underrepresentation of women (or minorities! in 
'traditionally segregated job categories.... Id. at _, 107 
S. Ct. at 1452 (quoting Weber. 443 U.S. at 197, 99 S. Ct. at 
2724 (1979)). The manifest imbalance "need not be such that 
it would support a prima facie case [of discrimination] against 
the employer." Id. With respect to the specific fact.c; before it, 
the Johnson Court concluded that women had been "egregious­
ly underrepresented .. in the relevant job categories, noting that 
"none of the 238 positions was occupied by a woman." Id. at 
_, 107 S. Ct. at 1454. 

Second, to withstand Tille VII scrutiny, the voluntary af­
firmative action plan must not 06unnecessarily trammel[ )" the 
rights of nonminority employees or .. ere.at[ J an absolute bar to 
their advancement." Id. at _. 107 S. Ct. at 14SS. In hold­
ing that the plan before it was tailored narrowly enough to meet 
this second requirement. the Court emphasi7.ed that "the Plan 
merely authorizes that consideration be given to affirmative ac­
tion concerns when evaluating qualified applicants." Id. The 
Court concluded that '"[t)he Plan thus resembles the 'Harvard 
Plan' approvingly noted by Justice POWELL in University of 
Cali/omiaRegems v. IJaldce, 438 U.S. 265. 316-319, 98 S. Ct. 
2733, 2761-63, 57 L.Ed.2d 750 (1978), which considers race 
along with other criteria in determining admission to the col­
lege." Id. The Court also noted that the petitioner remained 
eligible for other promotions when they came open. 
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On remand, we direct the district court to evaluate the 
defendants' justification for the challenged promotions under 
the standards articulated in Johnson. In an analytical sense, this 
case differs from Johnson only to the extent that defendants 
point to a consent decree, rather than a voluntary affirmative 
action plan, to justify their race conscious promotion decisions. 
We perceive no reason for treatinR. a consent decree entered pur­
suant to a voluntary settlement 27 differently from a voluntary 
affirmative action plan. In both instances, the employer has em­
barked on a voluntary undertaking; we reject any notion that 
the memorialiution of that voluntary undertaking in the form 
of a consent decree somehow provides the employer with extra 
protection against charges of illegal discrimination. A contrary 
conclusion would fly in the face of our earlier observations 
about the preclusive effect of such decrees. 23 

The reasons for according a consent decree no more 
weight than a voluntary affirmative action plan when the con­
sent decree is offered as justification for a race conscious 
employment decision are especially strong where, as here, vi­
tally interested parties are not parties to the plan incorporated 
into the decree. The City Decree does contain a provision­
paragraph 2-that facially serves to protect the interests of non­
m i nor i ty employees. In light of the district court's 
interpretation of paragraph 2, however, that protection is il­
lusory at be~t. The district court's interpretation of the City 

22 It should be emphasized that I.here bas been no judicial detc:rmina­
tioo that I.be City is liable for past discrimination with respect to its promo­
tioo practices. The only finding of discrimination related to the adverse 
impact of enuy-lcvcl screc:oiog euminations. s •• sMpro noce 4 and accom­
puyiog text. Tbus, with respect to tbe promotion practices upon which 
plaintiffs base lbeir claims, we are not presented with a case in wbicb I.be 
defendant was required by law to implement an affirmative actioo program 
designed to remedy I.be effects of put discrimination. 

23 Likewise, I.be coment decree iD I.bis case must be considered 
equivalent to a voluntary affirmative actioo plan for purposes of equal 
procec1ion maiysis. Tbe Supreme Court addRsscd tbe equal proo:ctioo 
obliprions of an employer who bas imcituted a volunwy 2ffirmative action 
plaa ia Wyglllll "· J«luon BJ of EdMc .. 476 US 267, 106 S Ct !842, 90 
l.Ed 2d 260 (1986) 
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decree permits the City to make race conscious pwmotions 
without usmg any job-related selecuon procedure. Given the 
natural potential that such an arrangement will trammel the in­
terests of nonminority employees, we are compelled to the con­
clusion that the distnct court should subject the consent decrees 
to heightened scrutiny under the second prong of the Johnson 
analysis when it tnes the individual plaintiffs' claims. 

IV. 

Our disposition of the United States' appeal involves a 
separate analysis. As the district court correctly observed, the 
United States is estopped from collaterally attacking the con­
sent decrees because it is a party to them. Moreover, we hold 
that the United States, as a party to the decrees, may not pur­
sue its claims as plaintiff intervenors in the present cases. The 
court that entered the consent decrees retains jurisdiction over 
the cases out of which the decrees arose, and the United States' 
remedy, if it believes that the City has violated the terms of the 
decrees, is to seek an order to show cause why the City should 
not be held in civil contempt. See Newman v. Stme, 683 F.2d 
1312, 1318 (11th Cir. 1982), cert. denied, 460 U.S. 1083, 103 
S. Ct. 1773, 76 L.Ed.2d 346 (1983). Likewise, if the United 
States believes that the decrees should be modified based on 
changed circumstances, its remedy as a party to the decrees is 
to seek modification in the court which retained jurisdiction 
over the:: cases in which the decrees arose. Id. at 1318 n.15. 
Accordingly. the United States' status in the present litigation 
is in effect merely that of an amicus curiae. 

V. 

To summarize, the district court correctly dismissed the 
United States' claims. The district court erred, however. in 
holding that the individual plaintiffs were bound by the consent 
decrees. Accordingly, it must on remand try those plaintiffs' 
claims of illegal discrimination. 
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AFFIRMED in part, REVERSED in part and 
REMANDED. 

ANDERSON, Circuit Judge, dissenting: 

Respectfully, I dissent. In my judgment, the opinion for 
the court ignores an important holding in United States v. Jef­
ferson County, 720 F.2d 1511 (11th Cir. 1983). In Jefferson 
County, the BF A and two white firefighters, who are probably 
in privity with the individual plaintiffs in the instant case, 
sought to intervene in the litigation which resulted in the con­
sent decree at issue in this case. This court affirmed the dis­
trict court's denial of intervention, holding that those 
intervenors "knew at an early stage in the proceedings that their 
rights could be adversely affected, as was evidenced by their 
conversations with the City regarding the tactics the City should 
take in defending the action," id. at 1516. In analyzing the 
prejudice prong of the intervention question, this court ad­
dressed the preclusive effect of the consent decree on the inter­
venors and held: 

Natura Jly, that the employer undertook the 
challenged action pursuant to a court-approved 
consent decree ... would be evidence of non­
discriminatory intent by the employer. 

Id. at 1518. I dissent because the opinion for the court in this 
case ignores the holding jus~ quoted from the previous litiga­
tion in Jefferson County. In determining whether the City has 
discriminated against the instant plaintiffs, Jefferson County re­
quires that the trial judge consider as evidence of nondis­
criminatory intent 1 the fact that the City's action was taken 
pur3uant to the consent dec;ee. Ignoring this mandate from Jef­
ferson County, the opinion for the court instructs the district 

1 Because I write only in dissent, I need not resolve the question 
reserved in Jefferso11 Cou.11ry as to whether the fact that the City merely fol­
lowed !he consent decree would conclusiveiy establish that the City is not li­
able under Tltle VII 
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judge on remand merely to evaluate the validity of the consent 
decree. 

In my judgment, the appropriate resolution of this case 
would distinguish between the individual plaintiffs' claim for 
back pay and their claim for prospective relief. With respect 
to their back pay claim, they will have to establish that the City 
intentionally discriminated against them, and their attempt will 
probably be defeated under the Jefferson County rationale by 
the evidence that the City was merely implementing the consent 
decree. This result is consistent with the demands of equity. It 
would be anomalous for the City to be liable to the instant plain­
tiffs for actions that the City was required to take on pain of 
being held in contempt at the hands of the black employees who 
were parties to and beneficiaries of the consent decree. This 
result is especially appropriate here in light of Jefferson 
County's holding that parties in privity with or situated similar­
ly to the instant plaintiffs knew at an early stage in the original 
litigation that their rights could be adversely affected, consulted 
with the City regarding defensive tactics, but made an "ill-ad­
vised decision" not to intervene in timely fashion deciding in­
stead to rely on the City to advance their interests. 720 F.2d at 
1516-17. 

This result also is supported by an analysis of§ 713(b) of 
Title VII, 42 U.S.C. § 2000e-12(b)(l) and the applicable 
EEOC regulations. Section 713(b) provides that no Title VII 
liability results from an employer's good faith reliance on or 
adherence to "any written interpretation or opinion of the Com­
mission." 2 The relevant "written interpretation" of the 

2 Section 713(b) of Title VII, 42 U.S.C. § 2000e-12(b)(l) provides in 
relevant part: 

In any action or proceed'ng based on any alleged unlaw­
ful employment practice no person shall be subject to any 
liability or punishment fl'r or on account of (1) the com­
mission by such person ot w unlawful employment prac­
tice if he pleads and proves that the act or omission 
complained of was in good faith, in conformity with, and 
in reliance on any written interpretation or opinion of the 
Commission .... 
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EEOC 3 is 29 C.F .R. § 1608.8, which provides, in part, that 
"[t]he Commission interprets Title VII to mean tl:1at actions 
taken pursuant to the direction of a court order [including a con­
sent decree] cannot give rise to liability under Title VII." 4 

Thus, the City could rely upon the written interpretation of the 
EEOC to the effect that the City is precluded from retrospec-

3 A "written interpretation or opinion of the Commission, n as defined 
by the EEOC procedural regulations, includes "[m]atter published and 
specifically designated as such in the F[ederal] R[egister] .... " 29 C.F.R. 
§ 1601.33(b). Here, the relevant EEOC regulation, 29 C.F .R. § 1608-8, was 
published in the Federal Register as part of a set of guidelines promulgated 
by the EEOC to "clarify and harmonize the principles of Title VII. ... n 29 
C.F.R. § 1603.l(a). Section 1608.2 of the guidelines specified that the 
guidelines "constitute 'a written interpretation and opinion' of the Equal 
Employment Opportunity Commission as the term is used in [Section 713(b) 
of Title VII] and § 1601.33 of the procedural -regulations of the Equal 
Employment Opportunity Commission .... " 29 C.F.R. § 1608.2. Conse­
quently, Section' 1608.8 constitutes a "written interpretation" under Section 
713(b) of Title VII. 

4 29 C.F.R. § 1608.8 provides: 

Parties are entitled to rely on orders of courts of competent 
jurisdiction. If adherence to_ an Order of the United States 
District Court or other court of competent jurisdiction, 
whether entered by consent or after contested litigation, 
in a case brought to enforce a federal, state, or local equal 
employment opportunity law regulation, is the basis of a 
complaint filed under Title VII or is alleged to be the jus­
tification for an action which is challenged under 
Title VII, the Commissioner will investigate to deter­
mine: (a) whether such an order exists and (b) whether 
adherence to the affirmative lCtion plan which is part of 
the order was the basis of the complaint or justification. 
If the Commission so finds, it will issue a determination 
of no reasonable cause. The Commission interprets 
Title Vil to mean that actions taken pursuant to the direc­
tion of a court order camiot give rise to liability under 
Tille Vll. (Emphasis supplied). 
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tne Title VII ltabilm because of its compliance \lilth the con-
sent decree. 5 , 

On the other hand, p!amuffs' claim for prospecuve relief 
will not be affected in the same way by the existence of the con­
sent decree. In their claim for prospective relief. the validity 
of the consent decree is itself at issue. I agree with the opinion 
for the court that these plaintiffs were n{){ parties to the prior 
litigation which resulted in the consent decree, and that the in­

stant plaintiffs are not bound by the consent decree and should 
be free on remand to challenge the consent decree prospective­
ly and test its validity against the recent Supreme Court prece­
dent. See Johnson v. Transponmion Agency, _ C S 
107 S. Ct. 1442. 94 L.Ed.2d 615 (1987). 

S I note that t.ne Seventh Circuit has held that a consent order does not 
constitute a •written interpretation or opmioo of the Commission- within the 
meaning of§ 713(b) of Title vn. Eirltarr v. Ubbey-Ow~ns Ford Co, 616 
F.2d 278 (7th Cir. 1980). Th.i.t coun, however, apparently overlooked the 
provision of the regulation upon which I rely. Instead, it evaluated the con­
sent od~r under subsection (a) of 29 C.F.R. § 1601.33. My analysis is 
based upon subsection (b) of 29 C.F.R. § 1601.33; therefore the conclusion 
in Eirharr is in apposite to this case. 
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I~ THE l"~ITED STATES conn Of APPEALS 
FOR THE ELEVE~TH CIRCUT 

'.'iO 86- 7 108 

In Re: BlRMl~GHA~t REVERSE DISCRI\HSA TIO~ 
EMPLOY\iE:-.iT LITIGA TI0'.'-1 

Appeai from the Cmted States District Court for the 
Sorthern District of Alabama 

Filed. Cmted States Court of Appeals. Eleventh Circuit 
January 25, 1988 

ON PETIT!ON(S) FOR REHEARING AND SUGGESTION(S) 
OF REHEARING IN BANC 

(Opinion December 15, 1987 , 11Cir.,198_, _F.:!d_1. 
( ) 

Before TJOFLAT and ANDERSON, Circuit Judges. and 
hENDERSON, Senior Circuit Judge 

PER CURIAM: 

(x) 1 he Petition(s) for Rehearing are DENIED and no mem­
ber cf this panel nor other Judge in regular active service on the 
Court having requested that the Court be polled on rehearing in 
bane (Rule 35, Federal Rules of Appellate Procedure; Eleventh 
Circuit Rule 35-5), the Suggestion(s) of Rehearing In Banc are 
DENIED. 

( ) The Petition(s) for Rehearing are DENIED and the Court 
having been polled at the request of one of the members of the 
Court and a majority of the Circuit Judges who are in regular 
active service not having voted in favor of it (Rule 35, Federal 
Rules of Appellate Procedure; Eleventh Circuit Rule 35-5), the 
Suggestion(s) of Rehearing In Banc are also DENIED. 



' ( 1 A member of the Court in actt\e service having requested 
J. poll on the recons11krauon of this cause m bane. and a 
maJonty of the Judges m act!\ e ser\tce not havmg \Oted in fa, or 
of it. Rehearing In Banc 1s DESIED 

E:'llTERED FOR THE COLRT 

__ s __ _Qera!d T1c:_~--d­
L'n1ted States C1r~u1t JuJ;e 
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IN THE UNITED ST A TES DISTRICT COURT 
FOR THE NORTHER."! DISTRICT OF ALABA>\tA 

SOliTHER..~ DIVISION 

In re: 

BIRMINGHAM REVERSE 
DISCRJMINA TION 
EMPLOYMENT UTIGA TION 

CIVIL ACTION NO 
CV 84-P-0903-S 

[TRIAL TRANSCRIPT! 

VOLUME !X 

December 20, l 985 
9:08 A.M. 

(Text Omitted.) 

THE COURT: The Court will now dictate its findings of 
fact and conclusions of law. The~e findings of fact are based 
upon the evidence that has been presented over the past four and 
a haif days, consisting of the testimony of various witnesses and 
the reception into evidence of voluminous documents. 

I state at the outset that the conclusion that l reach is to be 
favorable to the defendants. 

Basically the issue, the legal issue, which, as I view it, is 
determinative of this case is one that was stated in an order 
entered back in February of this year. 

The conclusions there expressed either explicitly or im­
plicitly were that under appropriate circumstances, a valid con­
sent decree appropriately limited can be the basis for a defense 
against a charge of discrimination, even in the situation in 
which it is clear that the defendant to the litigation did act in a 
racially conscious manner. 

In that February order, it was my view as expressed then, 
that if the City of Birmingham made promotions of blacks to 
positions as fire lieutenant, fire captain and civil engineer, be­
cause the City believed it was required to do so by the consent 
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decree, and 1f m fact the City was required to do so by the con­
sent decree, then they would not be guilty of racial discrimina­
twn, either under Tale 7, Section 1981, 1983 or the 14th 
Amendment. That remams my conclusion given the state of the 
law as I understand it. 

Counsel have amply no1ed that the law is not clear. 
however, in this regard. And that this decision is being made 
at a time when there is uncertainty as to the state of the law. 

In the effort to determine what the state of the law is, as 
best I can determine it, I have considered no single decision. 
As I evaiuate the decisions particularly out of the Supreme 
Court, it becomes apparent to me that if you look at any one 
given decision, you can com~ up with a conclusion as to what 
the law is which is different from the decision you reach if you 
look at some other decision. And is required as a result some­
how attempting to synthesize whal I view to be a development 
in the law as yet not fully and finally defined. 

Much argument has been made as this case came to trial 
about the burden of proof. I decline<! in advance of trial to rule 
definitively on certain hypothetical issues, because I wish to see 
the state of the evidence as it was presented. I am persuaded 
that at least in that respect my earlier decision was proper. Be­
cause it has become clear to me from the evidence in this case 
that it is not necessary for the Court to determine whether some 
action apparently permitted by the consent decree but not man­
dated by it would be protected against claims of discrimination. 

In this case, under the evidence as presented here, I find 
that even if the burden of proof be placed on the defendants, 
they have carried that proof and that burden of establishing that 
the promotions of the black individuals in this case were in fact 
required by the terms of the consent decree. 

I reach that decision on the basis that the language that has 
become the focus of these proceedings, namely language in 
paragraph two of the consent decree, would require or would 
allow an exception to the goals otherwise stated for the City in 
other provisions of the decree only if the decision-makers at the 
time of making the decision had information demonstrating that 
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a black, although qualified. was demonstrably less quaiified 
than a white on the basis of a job-related selection device. 

During the presentation of evidence here, the only pos­
sible job-related selection device that has been presented is that 
of the test that the Personnel Board uses. Many other criterion 
have been selected, none have been in any way indicated or 
demonstrated as being job related. Job related in this sense 
must be addressed in the context of the regulations under 
Title 7, which were in force at the time the consent decree was 
adopted. and indeed continued in force. 

In this particular case, the tests used by the Personnel 
Board have simply been assumed to be valid. that is, job re­
lated. However, the evidence demonstrates that the decision­
malc.ers on the part of the City did not have the information 
available to them on which they could have made any kind of 
judgment that the blacks scoring lower on those exams scored 
sufficiently lower to be demonstrably less qualified than the 
whites who were higher ranked. 

I had anticipated until this morning that at the cone lusion 
of the case and while still attending to the case I would attempt 
at the conclusion of the case to dictate findings of fact in my 
normal manner. That is, I had anticipated that I would simply 
from my own memory and recollection go through the various 
items of evidence and make the appropriate findings with 
respect to the variety of issues and persons involved. 

I am varying from that today in doing something that I 
have done only once before that I can recall. The reason for 
doing so is that I have received this morning some findings of 
fact proposed by the defendants that I find to be ninety-eight 
percent objective, fair and the same findings I would make. 

The appellate decisions have cautioned trial courts against 
simply adopting proposed findings submitted by parties. I am 
aware of the admonition. I have, however, gone through these 
proposed findings and will in just a few minutes indicate cer­
tain changes that I would make in them. To the extent I do not 
make changes, I adopt them as my own individual findings. 
This is both as to findings of fact and conclusions oflaw. There 
are in addition a few facts not contained in the findings of fact 



pr•'l"'sftl h\ th<' lldendanl<; thal I will renlt' as fi11din1its 11f f~Kt 

t'iv lh<' C11urt 

First. I ""·ill attend h• St'\ Nal matters that were not nwert>d 
h-,,· 1he drft>ndanls · prPpnsed flndintts of fact. Ead1 of the plain 
liffs whn complains in this litigation against the failure to tlf' 
appointed as a fire lieutenant 1lr fire captain or civil engineer or 
wh11 claims that he was delneJ in such an .tppointment was ad­
\'l'nely affectt'd flt't.·aust> he was while Those persons in the 
aflsenc:e (•fthe c:onsenl Jenee and in the absence ohny affirm· 
at1,·e action plan illhtplrd hy the Cit~ as mandated fly the decree 
would, as I interpret the e\·idenre. have been appointed to the 
pos1tio1H 1he~· desin•1f and aflout which they here complain 
Farh of lhose indi,·i1luals ranked higher on the certification list 
pnwideJ hy tht' Pt'rsonnt'I Hoard than the Madel! who Wt're ar 
pmnted by the City 11ursuan1 lo lhe rnnsent decrre 

Mns& hut n11C all of th(lse whiles who were not selected for 
those p1,sitions had higher trst scores on the lest administered 
hy rhe Personnel Hoard. Although the scores. as I have already 
mdil:ateJ. were not known hy the decision-makt'rs at least with 
a sufficient degree of accuraq· anJ completeness to make any 
judgment conrrrnintz thr significanre of those differences. 

Several of thr wh1trs who were unsuccessful in their 
promotional efforts nr wh"l were delayed in those promotional 
efforts not only had higher t('st srores than the blacks who were 
selected hut had srnres which were sufficiently higher on the 
test that using the terhniques l'f statistical inference would have 
indicated that the crue test scMe of the white was statistically 
significantly greater than the true test score of the black. I state 
that that is true fl'r some tlf the whites in,·ol\'eJ hut certainly 
nf1t all. 

1 ma~e rart11 .. ·u1Jr m!'nt1''"· although it is contained in the 
rroroseJ findings ,,,- fact suhm1tted hy the defendants, that the 
practice ,-,fthe fire Jerartmenc hoth hefore and after the consent 
decree wast"' nl'i Cl'ns1Jer ~ualitkatillns in making promotions 
hut instead 1s to folll"'' w11lfully the certification list submitted 
hy the Personnel Bl'arJ. s1mrly selecting the higher ranked per­
Slln. whether qualified ,,r nN 



Only c;mce ttw cnn.,enr ckrree hac; rhat been changed one 
occasion, and that was <tt a time at deciding that a Made who 
otherwise would have heen mandated for promotion under fhf' 

decree was not qualified Tl11s Court upheld the decision by the 
City that under the particular facts of that case and that c;nua 
tion the black wac; nor qualified 

With respect to the vacancy in the engineering office, the 
Court makes the following conditional matter that i<; perhap" 
not that e!lplicit in the propo<;ed findings submitted hy tht" de fen 
dant. The white who would have heen appointed to the po<;1 
tion of civil engineer and who certainly was qualified for that 
position did score higher on the test than did the blade who was 
selected. He, f am referring to Mr Ware, is the individual who 
would have heen selected hy the chief engineer for that po<i1t1on 
had it not heen for the consent decree. Jn noting, however. that 
the rankings and test scores coming from the Personnel Board 
were not in the engineering department deemed to be particular 
ly valuable or useful. the chief engineer would have selected 
that individual Mr. Ware, even though he scored much lower 
than another white individual, that is thE" difference hetween his 
score and another white ·Nas even greater than the difference 
between Mr. Ware's score and the black. 

furthermore, the c:hief engineer in his deposition te<>· 
timony indicated candidly that he considered the race of 
Mr. Thomas, person ultimately chosen, being black. as a nega­
tive feature. And that he would have so considered that as a 
negative feature, but for the fact that the consent decree required 
him to look otherwise at the candidate. He also noted in his 
deposition that although he would have preferred because of his 
view of the experience factor and certain other characteristics, 
the appointment of Mr. Ware, he could not say that Mr. Ware 
was to any significant degree better qualified than the person 
he chose, namely the black Mr. Thomas. 

Now, with those additional matters being recited as find­
ings of the Court, I will go through the proposed findings of 
fact submitted by the defendants and make certain revisions. 

On page five, paragraph thirteen, the last - starting with 
the words and similar underrepresentation. at that poin.t the 
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St"nlt"n-.·t" 1s rt"v1seJ h> reaJ .ts ft•Ut.1'•·s: This underreprE>senta 
lion resultt"J al least m part frnm Jisniminauon against hlacb 
On pagl' t"lghttt•n, paragra11h si~ty·thrtt, that para3raph 1s 

1kletl'J. On rattl' (\\"l'nl)' IWtl raragraph 'SeVf'nty-elght. till' fir'\t 
sentt>nn• dwulJ rcaJ as foll\lWS: Moreover lhe E'Videncl' 
reflt"Cts that O\tr lht• h!Shlr) Oflhis rmgram black§ r-::ave haJ · 
excuse ml', wtuaes ha\e haJ a Sllml'what grl'aler opportunity 
Chan blacb to ach1ne meJic status. On that same page, till' 
puentheaical senlen,·es at the bottom of the page are deleteJ. 

On pagt" twl"nty ·thrrr. in paragraph seventy-nine, the 
third sentencl' it stwulJ rt•aJ a leaJ worker assist his or hl'r 
lit"utenant. The worlls .. ,)r hl'r'" being aJdeJ. 

In raragrarh t'tt::hly·l'lll' on the same page, that is rewril­
tc-n 10 stalc- the lt•a,1 "''rker rl'Silion is usually assigned on the 
basis of station senh,nty. On the ne!<t page. page twenty-four, 
raragraph eighty- four. that first sentence should read as fol­
lows: AJJitionally. as is the case with all criteria based sub­
stantially on seni,,nty. Mads have noc. au whole. had till' same 
l''rrl'rtunities as white ll'• mt.•et this proposed criterion. 

On page:" twenty·se,en. paragraph ninety-sh. is simply a 
'H'''graphical .;-,,rrl'Cti,,n in thl" srelling of the worJ "selection ... 
On rage twt·n~··c.'t!!ht. rara~rarh ninety-eight, the last sen-
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Oa ~ dmt)'·t'1@!f1.t, m p.aragraph one forty-1hree. the 
f~,lCJi!ROlr as •k-lf'd On p<tgt: fur1y. pangraph one forty-nme. 
tbil p&r"lraf>h '" deleted On page forty-one paragraph one 
fifty, die foUowmg ... n..u stand ;as paragraph one ti fty: The City 
d«rtt entered hy ltus Court 1mmun11~es the Cuy from liability 
for actions requirt"d hy 1t Any que-.tmns concernung ttm 
proposition should he dispelled in this Circuit under the present 
!".Ute of the law by the decmnn of the Court in Palmer versus 
District Board_ That will 1;tand in place of what was written in 
paragraph one fifty 

In paragraph one fifty two on page one forty-one and 
going over to page forty-two is deleted. On page forty-two 
paragraph one fifty-three the following is substituted: Informa­
tion or opinions not known 10 the decision-maker may not be 
utilized to establish that the individual selected - excuse me, 
that there were job related selection devices showing one can­
didate demonstrably better qualified than another. 

In paragraph one fifty-four on the same page, the third 
line. the word "subject" is eliminated and substituted in its place 
the word "suspect," s-u-s-p-e-c-t. Two lines below that, the 
word '"contemplated," that word is to be eliminated and instead 
the word "affected" is substituted for that word. 

These findings and conclusions are entered at this tirne 
along with the findings and conclusions indicated at the outset 
of this recitation. 

Entry of judgment should not be delayed or deferred 
However, f am going to call upon counsel to submit to me on 
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Monday an appropriate form of judgment that simply indicates 
that in accordance with the findings and conclusions dictated or 
incorporated by the Court in its oral charge that certain cases 
or claims are dismissed and directing under Rule 54-B that 
those findings and resolutions be made final. 

I say that I ask this because there is some difficulty - I 
believe this case fuH}· disposes of or resolves at the trial level 
the Bennett decision. But I don't believe that is so with respect 
to the case in which Mr. Ware had his claims, or at least I am 
not sure it does, and so there would have to be a 54-8 finding 
111 that case. Also since these cases were a part of a larger group 
of cases consolidated under the name Birmingham Reverse 
Employment Discrimination Case, it is for safety's sake ap­
propriate to use 54-B to make sure that there is no question as 
to finality by virtue of those other cases not having been 
resolved at this time. 

It is for that reason that I call upon counsel to make some 
analysis to present me with an appropriate one-page order is all 
it requires whkh clarifies which cases are due to be resolved as 
a result of this decision favorable to the defendants. 

Cost but no attorneys' fees are taxed against the plaintiffs 
m this case. It is clear that there is sufficient merit in these 
cases to justify the pursuit of them. I say that both on a subjec­
tive and objective basis and trm claims by a prevailing defen­
dant under the Christian, Burg, Garment case would not justify 
an award of attorneys' fees against the plaintiffs even though 
the defendants have prevailed. There may be some question as 
to whether some change in the standards when you are talking 
about a reverse discrimination case, but at the present time I am 
persuaded that Christian, Burg, Garment is the applicable 
standard to be applied here, even though the - with the defen­
dants having prevailed. 

let me stop at this point and see if counsel - I am ob­
viously not asking for -- but if counsel have any questions about 
the Court's ruling, the nature of it and what you are called upon 
to do and if you think I have totalJy left out a subject area that 
perhaps should be included in the findings. Of course, it's not 
to cut off a request post-judgment for additional findings, I am 
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not asking for a waiver in that. It may be since I am sure 
plaintiffs c .. ,unsel have not had the opportunity to fully go 
through these items and compare thtm with ones that you might 
want a finding on, I didn't want to place in those findings that 
I think are particularly favorable to the plaintiffs to help put this 
case in the appropriate context which had not been included in 
the defendant's proposal. 

Do counsel know of anything that - at th:.. ;Jresent time 
they would ask me to consider? 

MR. FITZPATRICK: Your Honor, you are correct that 
we have not had an opportunity to read this which was served 
at, I guess about twelve noon. 

With respect to the other consolidated cases, l think it 
would be appropriate that if there is an appeal, that some 
mechanism be provided for keeping those matters on hold in the 
event there are additional claims filed during the process in 
which these matters are ultimately resolved on appeal, if ap­
pealed, we also set up a niechanism for that. 

THE COURT: As to those other cases, I really was not 
suggesting anything at the moment other than to make sure the 
presence of those other cases did not affect the appealability of 
this decision. 

MR. ALEXANDER: Your Honor, from the City, J think 
one concern we would have is trying to avoid a repetition of the 
expense attended to this matt.:r. And perhaps we can work out 
some way to keep the other cases in a state of limbo until this 
is resolved. 

THE COURT: Either that or could even be that the ul­
timate findings that I made here are sufficiently - some of the 
ones are going to be involved that something in the nature of a 
summary judgment could be done so that those cases get to be 
reviewed at the very same time. That's simply something for 
y'aH to discuss. Certainly there seem to be several possible 
ways of addressing this. But certainly many of the issues -

MR. ALEXANDER: The one thing l don't want to do is 
start police depositions Monday. 
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MR. FITZPATRICK: Me too. 

THE COURT: I am sure of it. 

MS. MANN: One point of clarification, do you want to 
meet with counsel on Monday or do you just want a written -

THE COURT: I would assume that there is some one 
plaintiff's lawyer that is in Birmingham and some one 
defendant's lawyer that is in Birmingham that can come to me 
with a one-page document and say Judge, this I think is what 
you are looking for. We don't agree with it, we as plaintiffs, 
but this is what you were trying to do in order to permit the ap­
pealability decision. I am not looking for counsel to be around, 
other than somebody on behalf of the plaintiffs and somebody 
on behalf of defendants. Thank you very much. 

THE ABOVE WAS ALL OF THE FOREGOING PROCEED­
INGS 
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IN THE UNITED ST A TES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

In re: 

BIRMINGHAM REVERSE 
DISCRIMINATION 
EMPLOYMENT LITIGATION 

CIVIL ACTION NO. 
CV 84-P-0903-S 

DEFENDANTS RICHARD ARRINGTON, JR., 
THE CITY OF BIRMINGHAM AND 

DEFENDANT-INTERVENORS' PROPOSED 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Defendants Richard Arrington, Jr., the City of Birming­
ham, and Defendant-Intervenors ("defendants") submit the fol­
lowing Proposed Findings of Facts and Conclusions of Law to 
assist the Court in considering defendants' Motion for Involun­
tary Dismissal at the close of plaintiffs' case. 

FINDINGS OF FACT 

1. The' individual plaintiffs are white males, employed 
by the City of Birmingham in its Engineering Department or 
the Birmingham Fire and Rescue Service ("BFRS"), who con­
tend that they have been unlawfully denied promotions on the 
basis of their race. 

2. Also a plaintiff is the United States Department of 
Justice, an intervenor on the side of the plaintiffs. ("Plaintiffs"' 
will hereafter refer to the individual plaintiffs and the United 
States collectively. When collective use is inappropriate, the 
Court will refer to "individual plaintiffs" and "United States" 
or "government".) 

3. Defendants Richard Arrington, Jr., and the City of 
Birmingham (collectively the "City") admit that the Engineer­
ing Department and the BFRS have considered race in making 
promotions, but deny discriminatory intent, and proffer as their 
legitimate, non-discriminatory motive compliance with a Con­
sent: Decree entered in United States v. Jefferson County, 28 
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FEP Cases 1834 (N.D. Al. 1981) (the "City Decree"); dis­
cussed more fully below. 

4. Defendant-imervenors represent the interests of the 
original black plaintiffs ("Martin plaintiffs") in Martin v. the 
City of Birmingham, as well as those of the beneficiaries of the 
relief won by the Martin plaintiffs and their certified classes. 
They join in the City's defense that the preferential promotion 
of blacks was legal pursuant to the City Decree. 

5. On August 21, 1981, this Court entered an Order in 
United States v. Jefferson County approving as f..:. •• two consent 
decrees: one (heretofore designated as the "City Decree") be­
tween the City, the Martin plaintiffs, and the United States, ex­
ecuted May 19, 1981; and one between the Jefferson County 
Personnel Board (the "Board .. ), the Martin plaintiffs, and the 
United States (the "Board Decree"), :dso executed May 19, 
1981. 

6. Resolution 54 7-8 J authorized the Mayor to enter into 
the City Decree (United States Exhibit 3 to Gordon Graham 
1985 Deposition). 

7. The decrees generally required the City to attempt to 
meet certain Jong term and short term goals set forth in the City 
Decree. and the Board to '"certify" to the City (as required by 
Alabama law under the Civil Service System ("Enabling Act")) 
sufficient numbers of black applicants to enable the City to 
meets his goals. 

8. The individual plaintiffs contend that the City Decree 
is illegal and does not relieve the City from liability to whites 
who were "passed over" for promotion on account of their race. 
The government does not join the individual plaintiffs in their 
contention that the Decree is unlawful. 

9. The individual plaintiffs and the government both 
:·~nt.?nd that thf' City has excr,.,-f.~~ tile requin'!!lf'f1!S nfthP City 
Decree and is hence not protected thereby. Tlw atgumem con­
sists of two necessary premises: that only employment 
decisions "mandated" in the sense of being required by the City 
Decree can provide the City with immunity for its race-con­
scious promotions; and that the City Decree does not require 
the promotion of less qualified blacks over demonstrably bet-
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ter qualified whites. The latter contention is grounded on , 2 
of the City Decree, which provides, in relevant part, that the 
City is not required to promote .: less qualified black in 
preference to a demonstrably better qualified white, as deter­
mined by the results of a job related selection procedure. They 
thus contend that the promotion ofa demonstrably less qualified 
black is not protected by the City Decree. 

10. The individual plaintiffs contend that all blacks 
promoted in the Engineering Department and the BFRS since 
the entry of the City Decree are demonstrably less qualified than 
the white plaintiffs; the United States contends that only some 
of the white plaintiffs are demonstrably better qualified than 
some of the black promotees. Additionally, both the individual 
plaintiffs and the United States contend that some of the black 
promotees were unqualified for promotion at the time of their 
promotion. 

11. In response, the City and Defendant-lntervenors 
contend that any action contemplated by, or made as a direct 
consequence of, the City Decree is lawful, and that the promo­
tion of qualified, but demonstrably less qualified, blacks is con­
templated and permitted by the City Decree. They further 
contend that in order to meet the goals provisions of the City 
Decree, the City is required to promote any black individual 
whom the City could not prove to be demonstrably less qualified 
according to the results of a job related, validated, selection 
procedure. finally, the City and defendant-intervenors con­
tend that, in any event, none of the blacks promoted are un­
qualified, or demonstrably less qualified, according to the 
results of job related selection procedure. 

12. In United States v. Jefferson County, supra, this 
Court found the City and Board Decrees to be warranted by the 
evidence of discrimination by the City, based on the factors set 
forth in United States v. Alaandria, 614 F.2d 1358 (5th Cir. 
!980\, and thfa other applicable decisions of the several courts 
of appeals. Plaintiffs have demonstrated no tacts demonstrat­
ing that the previous conclusion of the Court was in any way in 
error. 

13. To the contrary, the employment statistics reflect 
that blacks were seriously i:· Jerrepresented in City empioy-
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ment, specifically in the Engineering Department and BFRS, at 
the time the City Decree was entered (during the 1950's, there 
was a period of time where blacks were not allowed to take the 
firefighter (Tr. (Pope)) or the civil engineer (Ex. 1982, 1983 
examinations), and similar underrepresentation continues to 
this day. The evidence further reflects that, absent the Consent 
Decree, the record of the BFRS with respect to the employment 
of blacks throughout the department would be as abysmal as its 
record when the City entered into the Decree (See generally Ex. 
'.!3 1.A-H). 

14. Nor are the interest of whites trammeled by the 
Decree. Since the entry of the Decree, some have been 
promoted immediately upon certification, others after only a 
delay, and those not promoted have had or will have an oppor­
tunity to compete as each new exam is given and an eligible 
register (which is valid for only a year) is created. (See general­
ly, certifications of eligibles.) 

15. It is uncontested that .the City, in its Engineering 
Department (compare Duncan 1982 dep. 46-47 with Duncan 
1985 dep. 42) and the BFRS (Gallant dep. 663), has followed 
the same general promotional practices since the entry of the 
City Decree as were in place before the entry of the City Decree, 
the only material difference being that the City now considers 
the goals of the City Decree in making promotional decisions. 

16. In the BFRS, it was ChiefGallant's pre-City Decree 
practice to review the personnel file of the certified !ndividuals 
(Gallant dep. 488-89; Laughlin dep. 165). consult with Deputy 
Chief Laughlin, consider any other inf()nnation he had received 
concerning the .. certified eligibles .. (Gallant dep. 214. 278, 
529) (although he did not actively seek such information), and 
promote the eligibles in the order in which they appeared on the 
certification, absent a reason to believe they were not qualified 
to perform the duties of the position for which they were being 
ronsidered (Gallant dep, 476-78; l.Ju~hlin dep. l 41, 253, 328, 
343, 452). The Chief made no effort to compare the qualifica­
tions of the certified individuals; the only decisions he made 
were whether he could prove that they were not qualified (Gal­
lant dep. 140-41, 476; Laughlin dep. 361, 646). 
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17. The general procedure Gallant followed before the 
entry of the City Decree has not changed (Gallant dep. 663). 
The only material change in ChiefGallant's procedure since the 
entry of the Decree is that he now alternates between blacks and 
whites, selecting in each case the highest ranked white or black, 
as appropriate under the City Decree (Gallant dep. 368, 391 -
92. 489-90, 818). 

18. Chief Gallant's procedure of selecting the highest 
ranked individual is based on his belief that, as a practical mat­
ter, ifnota legal matter, he is required to promote in rank order 
absent an ability to prove that the highest ranked individual of 
either race is unqualified for the promotional position (Gallant 
dep. 140-41, 329-40). Gallant bases his belief on experience 
(id., 327) the strong civil service system (id., 480, 633-34, 813-
14), the expectation of administrative appeals and/or lawsuit; 
by a passed over candidate (id., 635-36), morale (id., 894 ), 
long-standing custom and tradition (id., 339, 634), and his in­
ability to make comparison of qualifications (id., 498). 

19. In Chief Gallant's view, the Board certifies the can­
didates as qualified for promotion, and he must assume the 
Board is correct unless he can prove otherwise (id. , 140-41 , 
894). 

20. GalJant does not base his practice of following rank 
order on any belief that the Board's certification procedure is 
effective in ranking candidates according to relative abilities. 
He has no knowledge of whether the Board examination tests 
the knowledge necessary for promotion (Gallant dep. 219), and 
he does not believe the highest ranked candidates are the best 
qualified (id., 659, 871). He does not believe the Board's pro­
cedure is the best possible system (id., 236). 

21. Neither Chief Gallant nor Chief Laughlin are aware 
of any meaningful, job related method by which to compare the 
relative qualifications of candidates for promotion <id., 498; 
Laughlin dep. 137, 190, 298, 300). Laughlin is not aware of 
any way in which to quantify the value of diverse or competing 
varieties of experience (Laughlin dep. 156, 450, 672). 

22. Gallant would, however, reject any candidate he 
could show is unqualified (i.d., 476) and has in fact rejected a 



42a 

black firefighter certified for promotion to Fire Lieutenant (id., 
__). 

23. The United States (and, apparently, the individual 
plaintiffs) have suggested that the following criteria could and 
should have been considered by Chief GalJant to compare the 
qualifications for promotion of the individual plaintiffs to the 
promoted blacks: I) the raw, converted, and final scores 
achieved on the Board administered promotional exam, 
together with the rank of the individual on the "eligible 
register"; 2) the BFRS seniority (length of service on the 
department) of each candidate for promotion; 3) the highest for­
mal station assignment held by a candidate; 4) whether a can­
didate has been '"certified" by the BFRS as a driver or assistant 
driver of an apparatus; 5) the number of months each candidate 
served as a lead worker or medic; 6) the number of shifts served 
by an individual as an acting officer; 7) any educational pay in­
centive received by the individual; and 8) other firefighting ex­
perience (aside from that gained in the BfRS) (See, Exhibits 
139-159). 

Test Score and Rank 

24. Under state law, the Board has the authority and 
duty to "certify" candidates to the City for all positions, entry 
level or promotional, in the Classified Service (Enabling Act, 
§ 16). 

25. In fulfilling this obligation, the Board administers 
written examinations. The Board then grades the examinations, 
first determining a "raw score," or simply the number of ques­
tions an individual answers correctly. The Board then sets a 
passing point and calculates a "converted score" on a scale of 
seventy (70) to one hundred ( l 00). for those who passed the 
exam. A .. final score" is determined by adding to the converted 
score one point for each year of service in the classified service 
in the City up to twenty (20) years. finally, the Board ranks 
the candidates on an "eligible register" based on the final 
scores. 

26. Plaintiffs contend that the City should have con­
sidered test and rank information in comparing candidates for 
promotion. The City and Defendant-Intervenors respond that, 
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assuming a duty to compare qualifications, the information was 
not reliably available to the City, nor was information neces­
sary to enable the City to determine the significance of any dif­
ferences in test scores. (The issue of the validity, vel non, of 
the examinations has been severed. In light of the Court's dis­
position of the case, that issue need not be reached.) 

27. When a department has promotional vacancies, it 
prepares a "request for certification" of promotional can­
didates. (Graham 1985 dep. 159). Prior to forwarding the re­
quest to the Personnel Board, the City Office of Personnel 
reviews the Request for Certification to determine, inter alia, 
whether the department is in compliance with its affirmative ac­
tion plan. If not, a notation is stamped on the request, indicat­
ing that the City requests that qualified blacks andJor females 
be certified. (Graham 1985 dep. 161-162). The City then 
receives a certification of the names of individuals eligible for 
promotion. Prior to the entry of the Decree, the City received 
a number of names equal to the number of vacancies plus two 
additional names ("Rule of3"). (Graham 1985 dep. 169). Since 
the entry of the City Decree, when the City indicates on its re­
quest for certification that its promotional goals have not been 
met, the Board certifies ranking individuals pursuant to the rule 
of three. plus the names of a sufficient number of black in­
dividuals to enable the City to meet its City Decree goals. 
(Graham 1985 dep. 170-171). 

28. The Board forwards the certification to the City Of­
fice of Personnel which, after reviewing the certification to 
determine that a sufficient number of names have been iden­
tified, forwards the certificate to the department. (Graham 1985 
dep. 180-81). 

29. The department head select.;; a candid ate from the 
certification and submits a recommendation for the Mayor's ap­
proval. (Graham 1985 dep. 180-81). 

30. The only entity which can verify test score and rank­
ing data is the Personnel Board. (Graham 1985 dep. 223-24). 

3 I. The Certification contains only a list of names, with 
no refererce to any score or rank (the rank of white individuals 
can be inferred, at least initially, by the order in which they are 
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certified; the rank of selectively certified blacks is not reflected, 
nor can it be ascertained from the face of the certification.) 
(Paragraph 5 Supplemental Affidavit of Gordon Graham, U.S. 
Exhibit 5 to Gordon Graham 1985 Dep). 

32. The City has never received test score information 
from the Board and has never relied on test scores in making 
promotions (except for a single interval, the circumstances sur­
rounding which render it irrelevant to the instant controversy). 
(Graham 1985 dep. 229-231; Arrington dep. 111, ll3); In re: 
Birmingham Reverse Discrimination Employment Litigation, 
37 Fair Emp. Proc. [sic] Cas. l, 6 n. 15. 

33. The Board Rules and Regulations provide that test 
scores are confidential by reason of public policy. (PX2, Board 
Rule 1.11). 

34. The testimony concerning whether the Board would 
have provided test scores to the City had the City requested was 
inconclusive. The Court concludes that plaintiffs have not 
demonstrated that the test scores were available to the City from 
the Board. (Arrington dep. 111, 113). 

JS. Plaintiffs contend that the City could have acquired 
rank and test score information from "informal lists", reflect­
ing rank and test score information. created by individual 
promotional candidates and frequently posted, as a matter of 
general interest, at the stations (Tr. 85 I). The lists do not in­
clude descriptive statistics, such as standard error of measure­
ment (Tr. 119, 851, 1024-25). 

36. The informal lists are created through a "grapevine" 
process of calling various test-takers to ascertain their rank (and 
sometimes score) as well as the rank ofany other individuals of 
which they may claim knowledge (Tr. 1024). 

37. The informal lists ere rarely complete beyond the 
first ten (10) to fifteen (15) positions (if complete to that point), 
and reflect the scores of between zero and fifty (50%) percent 
of the individuals listed. (Tr. 851, 1025). 

38. The City cons!ders efforts by the City employees to 
compile score and ranking data unreliable. (Graham 1985 dep. 
223). 
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39. Due to problems with clerical errors, the City does 
not consider the Personnel Board card sent to examinees to be 
a reliable source of score and rank information. (Graham 1985 
dep. 224). 

40. The lists are generally, though not entirely, accurate 
with respect to the rank of the top ten (10) to fifteen (15) in­
dividuals, where listed. but are not as accurate with regard to 
the test scores listed, if any. (See exhibits 162-165; stipuia­
tion). 

41. The Court concludes that the informal lists do not 
provide sufficiently complete or reliable information to enable 
the City to make any meaningful judgment regarding relative 
qualifications of promotional candidates. 

42. The plaintiffs also contend that the City could have 
acquired test score information from the Board Consent Decree 
reports filed with the Court. Comparison of the filing dates of 
the Board's report with dates of promotions reveals that 
Woodrow Laster was the only black whose score could have 
been ascertained prior to his promotion and the Court had pre­
viously determined that Mr. Laster was promotable at a hear­
ing on April 23, 1982. Moreover, there is no evidence 
suggesting that these reports were contemplated as a source of 
test score data and were not, under the terms of the Personnel 
Board Consent Decree, required to be furnished to the City. 

43. Dr. Bernard Siskin is an expert qualified to testify 
concerning statistics. (Tr. 753-54). 

44. Dr. Siskin analyzed the probability that the dif­
ference between two individuals' test scores would be as ob­
served if their true test scores were a given number of standard 
errors of measurement ("SEMs") apart. (Tr. 756-57; 762-68). 

45. Dr. Siskin's analysis does not show whether the Per­
sonnel Board's examinations are job related or valid. (Tr. 773-
74; 793-94). 

46. Dr. Siskin compared the test scores of selected (i.e. 
promoted) blacks with the test scores of certain non-selected 
(i.e. non-promoted) whites. He used test scores from the 1982, 
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l 983 and I 984 fire lieutenant's exam and for the 1983 fire 
captain's exam. (Tr. 755; PX 23; PX IOI). 

47. Dr. Siskin concluded that, at the .05 level of sig­
nificance, several non-selected white's true test scores were 4 
or more SEMs apart. (Tr. 768-71; PX 101). 

48. The SEMs used by Dr. Siskin for the examinations 
he considered had been calculated by the Personnel Board and 
provided to him by counsel for the United States. (Tr. 771-778; 
PX 23). The SEMs had been calculated based on the Kuder­
Richardson 20 reliability coefficient ("KR20"). (Tr. 787). He 
used raw examination scores, (Tr. 754-55), and, given the data 
he had, converted scores could not be used. (Tr. 772). 
However, he testified that he did not believe that there would 
be much difference in the results if converted scores were used 
rather than raw scores. (Tr. 773). 

49. If the City had had all of the convened scores for a 
particular examination, it could calculate the standard devia­
tion. (Tr. 781). The reliability coefficient which he used for 
raw scores could reasonably be used to calculate the SEMs for 
converted scores. (Tr. 782). 

50. To calculate the SEMs, the City would have had to 
have the reliability coefficient and the standard deviation of the 
test being considered. (Tr. 783). 

51. To calculate the standard deviation, the City would 
have hJd to have all of the examinees' scores on a particular ex­
amination. (Tr. 785-86). 

52. To calculate the KR20, the reliability coefficient 
Dr. Siskin used, the City would have had to have the number 
of correct responses given to each question on the exam. (Tr. 
786). Without the pass/fail rates for any of the questions, the 
KR20 could not have been determined. (Tr. 786-88). 

53. Dr. Siskin's analysis could not have been done by 
the City if the only information available to the City were the 
informal lists of examinee's ranks and scores reflected in 
PX 162, PX 163, PX 164 and PX 165. (Tr. 788-90). There 
is no evidence that any of the informal lists contained enough 
information to conduct Dr. Siskin's analysis. 
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54. The Court concludes that the City had no source 
from which it could reliably obtain sufficient information to 
consider in any manner on the rank or test score of a candidate 
on a promotional exam in comparing competing candidates. 
The City officials making (or recommending) candidates for 
promotions did not on any occasion have sufficient reliable in­
formation about the test scores and about the significance of the 
differences in these scores to have been justified in not promot­
ing a minority candidate. See, In Re: Birmingham Reverse Dis­
crimination Employment litigation, 37 Fair Empl. Prac. Cas. 
I, 7 (N.D. Ala. 1985). 

BFRS Seniority 

55. Plaintiffs appear to rely on seniority as a proxy of 
sorts for experience gained in the BFRS. It is basically agreed 
that experience as a firefighter with the BFRS is valuable in 
terms of performing the duties of lieutenant or captain. 
However, the amount of experience necessary or desirable, a 
manner in which to quantify experience for purposes of com­
paring the experience of the individuals, and the relationship of 
years of service to experience gained appears to be largely mat­
ters of personal opinion. 

56. Several witnesses, including a Battalion Chief, take 
the view that the quality and quantity of experience gained in a 
given amount of time varies widely depending on the activity 
of a station and the general nature of the emergencies in its ter­
ritory (e.g. industrial or commercial firefighting versus 
residential firefighting) (Tr. 79, 103-04). Other witnesses, in­
cluding a Battalion Chief, testified that the station assignment 
is oflittle significance. (Tr. 178). Yet other witnesses fall be­
tween the two extremes, agreeing that station assignment can 
make a difference, but assigning varying degrees of sig­
nificance to that difference. 

57. No witness was able to state a manner in which the 
difference in experience could be meaningfully measured or 
quantified in any fashion (Tr. 103), much less one that would 
reasonably measure the job relatedness of that criterion. To the 
contrary, those questioned on the matter professed an inability 
to quantify or compare experience. The Court thus finds it un­
necessary to adopt any opinion as to the degree to which ex-
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perience may vary, due to the Court's finding that experience 
cannot be measured or compared for purposes of predicting job 
performance as lieutenant or captain. 

58. It appears clear that experience does vary to some 
undetermined and undeterminable extent from station to sta­
tion, and hence the Court concludes that time in service is not 
a reliable or uniform measure of experience.* 

59. Most importantly, there is no evidence demonstrat­
ing a relationship between BFRS seniority and job performance 
as an officer. 

60. Additionally, the first black was not hired on the 
department until 1968 (PX 27, Tr. Bolin, 221), and only one 
additional black was hired prior to the initiation of the Manin 
suit in 1974. (Ex. 23). This underrepresentation has already 
been found by this Court to have resulted from discrimination 
against blacks. In light of the obvious adverse impact on blacks 
which results from considering seniority, together with the ab­
sence of any suggestion that seniority predicts job performance, 
the Court finds that seniority is not a factor which can be con­
sidered under the City Decree in selecting between black and 
white candidates. 

Highest Formal Station Assignment 

61. Within the general classification of firefighter, 
various positions exist. For example, on the engine, the posi­
tions from lowest to highest are plugman, back-up man, noz­
zleman/assistant driver, and driver (the driver is also frequently 
a "leadworker" position. recognized by the Board in the form 
of 5 % premium pay - the leadworker position wm be ad­
dressed separately, below). 

* "[I]t could hardly be contended that because oflonger city service an in­
dividual would be demonstrably better qua!ifred for promotion." In re: Bir­
mingham Reverse Discrimination Employment Litigation, 31 Fair Empl. 
Prac. Cas. at 5 n.!4. 
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62. The general rule, which appears to be followed the 
vast majority of the time, is that station positions are assigned 
based on station or department seniority. (Tr. 89-90). While 
there was testimony that the captain, who assigns positions, has 
the discretion to appoint a less senior firefighter to a position 
"above" a more senior firefighter (e.g. Tr. 290-91), that ap­
pears to occur very rarely, and then usually due only to the 
preference of the senior firefighter not to take the higher posi­
tion. 

63. The only case testified to in which a junior 
firefighter was assigned (in this case on a temporary basis) a 
station assignment above a more senior employee involved a 
jun= Jr white and senior black. (Tr. 456). 

64. While there was testimony that the leadworker posi­
tion provides valuable experience for the rank of lieutenant, 
there was no testimony suggesting that serving in one of the 
remaining positions, as opposed to another, had any bearing on 
the qualifications of an individual to serve as lieutenant or cap­
tain. (Tr. 108-109). The only testimony in that regard was 
from Battalion Chief Bolin, who stated that he "certainly 
wouldn't want to make a statement that a plugman wouldn't be 
eligible to be a lieutenant." (Tr. 106). While each position car­
ries with it a specific responsibility upon arriving at a fire, the 
evidence reflects that once these responsibilities are fulfilled, 
every firefighter assists in any manner necessary or helpful at 
the fire scene. 

65. Most significantly, there is no evidence that the 
specific position(s) held as firefighter are predictive of perfor­
mance as lieutenant or captain. 

66. Because there is no evidence that position assign­
ment as a firefighter is predictive of performance as a lieutenant 
or captain, and because position assignment is tainted by 
reliance on seniority, the Court concludes that highest formal 
station assignment held is not a permissible criterion on which 
to base promotional decisions, particularly in light of the un­
derlying intent of the City Decree. 
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Certification as Driver 

67. The policy of the BFRS is to require that drivers and 
assistant drivers be "certified" as qualified to drive an apparatus 
by passing an "examination" of skills administered by Captain 
Smith (Tr. 188) at the drills and training field (Tr. 189). The 
BFRS prefers that anyone in a position which makes it likely 
that he or she will need to fill in as driver also be certified, 
though that is not always possible, and hence, not always the 
case. (Tr. 878). 

68. In order to take the driver's test, an individual must 
successfully acquire a letter from his captain to Captain Smith, 
requesting that Smith administer the test and stating the 
Captain's belief that the individual is prepared for the test. (Tr. 
878-79; Ex. 75). It is the obligation of the individual's officer 
to prepare him for the driver's exam (Tr. 214, 222) who hence 
bears partial responsibility for a firefighter's test result (Tr. 
215). One of the blacks testified that the reason why he was not 
certified as a driver was that at his station only those one level 
below the driver could take the driver test. 

69. The driver's exam is administered by Smith and in­
cludes the knowledge of the equipment and the apparatus, use 
of that equipment, hydraulics, and a road test. (Tr. 188-191) 
The individual is tested on the apparatus he usually rides. If he 
does not ride an engine, he is tested on the engine at his station 
as well (Tr. 191-92). A firefighter need pass the driver's test 
only once, regardless of whether he transfers to an apparatus 
on which he has never been tested (Tr. 213). 

70. The test is oral, rather than written (Tr. 192), and 
there apparently exists no document reflecting the questions to 
be asked (Tr. 209). Though the test in each case seems to be 
fairly uniform and exhaustive, there are no guarantees of con­
sistency (see Tr. 193). The grading also appears to be flexible 
(see, Tr. 210, 212). 

71. The first black to pass the test was Leslie Garner, 
who did so in 1972 (Tr. 215-16). Only 16 blacks have since 
passed the driver'c; test (Tr. 216-218). 
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72. Records of those passing the test are forwarded to 
the Chief's office; records of those failing are not. (Tr. 200-
201). 

73. While Smith testified that the driver's test is job re­
lated to the job of driving a fire apparatus (Tr. 219), he testified 
only that the knowledge covered by the driver's test was "use­
ful" to a fire lieutenant in the performance of his duties (Tr. 
222). 

74. The Court concludes that the right to take the test, 
the test itself, and the scoring thereof, involve too much latitude 
left to be exercised at the discretion of superior officers. This 
makes the criterion of certification as driver the kind which has 
been found to be particularly suspect as likely to be affected by 
the biases of the superior. Moreover, there is no evidence on 
which to base a finding that passage of the driver's test is predic­
tive of performance as a lieutenant or captain. It is not a per­
missible criterion on which to base promotional decisions. 

Months Served as Medic 

75. A "medic" is a state licensed paramedic capable of 
performing advanced life support procedures. The training of 
a medic is extensive (Tr. 135-39), and in light of the fact that 
60% (Tr. 140) ofall the BFRS runs are for emergency medical 
service, it certainly appears to be valuable experience for an 
employee of the BFRS of any rank. 

76. While there was testimony that being a medic was 
beneficial to a Lieutenant, there was also evidence that it should 
not be considered (Tr. 356), and there is no evidence suggest­
ing that whatever benefit it confers can be quantified. (Tr. 824-
25). 

77. More significantly, there is no evidence showing 
that qualifying as a medic is predictive of job performance as a 
lieutenant or captain. 

78. Moreover, the evidence reflects that blacks have 
been excluded from the opportunity to achieve medic status, ex­
cept at their own time and expense, a burden not imposed on 
many of the white medics. (Tr. 100-01). The medic program 
was established in 1973. (Tr. 158). No black firefighters of 
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the BFRS were in either of the first two medic classes attended 
by employees of the BFRS (Tr. 161-162); the department paid 
the tuition for that training and allowed the selected employees 
to receive the training. in part. on company time (Tr. 163-64). 
Witnesses have been able to name only a few black paramedics 
out of 120 in the department as a whole. (See, Tr. 183). 
Whether this was based on the intentional exclusion of blacks 
from the medic program or, as is more likely, resulted from the 
earlier exclusion of blacks from the department as a whole is 
irrelevant. The fact remains that blacks as a group are substan­
tially underrepresented in the medic ranks, a status which is 
likely to continue since the BFRS in 1982 stopped paying tui­
tion and allowing time off for paramedic training. (Tr. 165). 
Reliance on medic status cannot be validated and is an imper­
missible criterion for comparing promotional qualifications. 

(The Court notes that plaintiffs organized their criteria 
with months served as medic/months served as leadworker as 
one category and shifts served as acting officer as another. Be­
cause the evidence shows that the job of a medic is not com­
parable to the job of a lead worker, (Tr. 171 ), and further, that 
the value of leadworker experience, if any. is due to a 
leadworker's service as acting, the Court has rearranged 
plaintiffs' categories to conform to the evidence.) 

Months Served as Leadworker and Shifts as Acting Officer 

79. Leadworker status is the highest position which can 
be obtained by a firefighter in the BFRS. The position oflead­
worker carries with it responsibilities beyond those of other 
firefighters. (Tr. 67-68) A leadworker assists his Lieutenant 
in the performance of supervisory duties and can be called upon 
to serve as acting officer in the absence of the regularly assigned 
officer. (Tr. 67-68) An acting officer has the duties, respon­
sibilities and privileges of an officer. 

80. The evidence reflects the leadworker position can 
give a firefighter valuable experience for serving as an officer. 
(Tr. 67-68) 

81. The leadworker position is generally assigned on the 
basis of station or BFRS seniority (usually station seniority). 
(Tr. 91, 94, 102, 148). 
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82. Assignment to leadworker is based on the discretion 
of the captain. In cases when the most senior firefighter is not 
promoted to leadworker, the captain chooses the lead worker 
based on his subjective opinion of who is most qualified. 
Criteria which are influenced by the subjective evaluations of 
supervisors are, obviously, in this context suspect. 

83. However, the evidence does not support a con­
clusion that the mere fact of service as leadworker or acting of­
ficer predicts successful job performance as an officer. (See, 
Tr. 1021). While it is self-evident that lead worker and acting 
officer experience is valuable, and the record so reflects, there 
has been no testimony concluding that serving as leadworker or 
acting officer will necessarily make an individual a good of­
ficer. To the contrary, Battalion Chief Wood notes that the 
value of acting officer experience is determined by how well 
the individual performs as an acting officer. (Tr. 177). The 
mere fact of service does not reveal enough. 

84. Additionally, as is the case with all criteria based 
substantially on seniority, blacks have been barred from meet­
ing this proposed criterion. (Tr. 91). The testimony indicates 
that only one black has ever served as leadworker. 

85. Due to the clear adverse impact on blacks and the 
absence of evidence that service as Jeadworker or acting officer 
will successfully predict job performance, leadworker and ac­
ting officer status are not permissible criteria on which to base 
promotional decisions. 

Educational Pay Incentive 

86. Pursuant to the Board rules, incentive pay is 
awarded for certain educational accomplishments. An in­
dividual who obtains an AAS degree in Fire Science (offered at 
Jefferson State Junior College) will receive a 5 % pay increase. 
(Tr. 964, 984). An additional 5% may be obtained if an in­
dividuaJ earns a four year degree in certain, specified fields 
(e.g., Business Administration). (Tr. 47). 

87. The Fire Science Curriculum at Jefferson State con­
sists of approximately twenty-six (26) courses, thirteen ( 13) fire 
related courses and thirteen (13) liberal arts courses. (Tr. 46). 
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88. As with the other criteria heretofore discussed, 
opinions as to the value of fire science course work cover a 
broad range. A Fire Science degree was considered highly sig­
nificant by some witnesses, yet relatively unimportant to 
others. Those who thought it should be considered in promo­
tional decisions were unable to assign a weight to its value rela­
tive to other criteria. Others thought it should nt be considered 
at an in making promotional decisions. 

89. More significantly, there was no evidence that 
lieutenants or captains with a Fire Science degree perform bet­
ter than lieutenants or captains without such a degree, or that a 
Fire Science degree predicts to any demonstrable extent the per­
formance of an individual as an officer. Having a Fire Science 
degree, hence, has not been shown to be a job related selection 
criterion. 

90. As to credit for non-fire-related degrees, there has 
been little or no explanatory testimony that such a degree is re­
lated to the responsibilities of a fire officer. The Court finds 
that any possible connection is tenuous at best and whether a 
candidate has a liberal arts degree is not an appropriate measure 
of comparison. 

Other Firefighting Experience 

91. The testimony reflects that firefighting experience 
gained outside the BF:RS may be helpful, but again may not. 
(Tr. 358, 386). It would certainly appear to depend on the ex­
tent and complexity of the prior experience, factors not taken 
into account by the United States. (See, Exhibits 139-159). It 
appears that the BFRS's extensive training subsumes all but ex­
tensive, sophisticated prior experience. (Tr. 748). 

92. More importantly, there is no evidence demonstrat­
ing a relationship between outside firefighting experience and 
performance as a lieutenant or captain. It is not a job related 
selection criterion. 

93. The Court finds that prior fire experience is not a 
permissible criterion on which to base promotional decisions in 
the Fire Department. 
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Selection Procedure 

94. The United States and plaintiffs have suggested that 
the foregoing criteria should have been considered collectively 
to compare promotional candidates. The City and Defendant­
Intervenors have responded, not unfairly, that the factors are a 
"hodge-podge" of unvalidated criteria. 

95. Irrespective of the value of any individual criterion 
standing alone, the Court recognizes that there has been notes­
timony explaining, or even suggesting, how each of the criteria 
should or could have been weighed and evaluated against other 
criteria. Those who testified on the subject were unable to sug­
gest an analysis; and the record reflects that each individual 
questioned had a different notion of whether, and to what de­
gree, a particular factor was of significance or should be con­
sidered in making promotions. 

96. While plaintiffs presented a great deal of evidence 
suggesting that meeting certain criteria could be useful to an of­
ficer, this Court has heard not an iota of evidence that officers 
who meet any or all of those criteria actually perform better as 
officers than those who do not. Plaintiffs, in short, have not 
presented evi~ence that their proposed criteria can be combined 
to create a job related selection procedure, i.e., a method of 
evaluating candidates which wilJ accurately predict their future 
performance as officers. 

97. Therefore, the plaintiffs have not demonstrated that 
any of the individual plaintiffs, were at the time of their promo­
tion demonstrably better qualified than any of the blacks cer­
tified from the same eligible register based on the results of a 
job related selection procedure. 

Engineering Department 

98. John Duncan recommends candidates for promotion 
in the Engineering Department. Because Duncan is personally 
familiar with most of the people in the Engineering Department, 
his promotional practice, both pre- and post-Decree, is to base 
his recommendation for promotion on his assessment of the job 
duties of the position in question, and his knowledge of the past 
experience, job performance and training of the candidates for 
promotion. (Duncan 1982 dep. 46-47; Duncan 1985 dep. 42). 
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Hobson Riley, Assistant City Engineer, assists Duncan in 
selecting candidates for promotion by interviewing the can­
didates and making recommendations to Duncan. (Duncan 
1982 dep. 37). Of course, Duncan considered the requirements 
of the City Decree (See, Duncan 1982 dep. 95). 

99. In Duncan's view, the Personnel Board determines 
whether an individual is qualified; Duncan also evaluates the 
individual and makes an independent determination. (Duncan 
1982 dep. 83-84). 

l 00. Neither Duncan nor Riley were aware of the test 
score or rank of Lucious Thomas prior to his promotion. (Riley 
dep. 99; Duncan 1982 dep. 104-05). 

101. Riley and Duncan discussed the promotional list 
and recommended Lucious Thomas for the position of civil en­
gineer based on the requirements of the City Decree. (Riley 
dep. 38; Duncan 1982 dep. 91-92). 

102. Lucious Thomas was qualified for the civil en­
gineer position (Duncan 1982 dep. 96; John Duncan 1985 dep. 
98; Riley dep. 37-38). 

103. The reasons Duncan considered Ware better 
qualified than Lucious Thomas were: his higher rank on the 
certification of eligibles, his seniority, the fact that his job per­
formance was slightly better (Duncan 1985 dep. 114) (though 
he also testifies that they were "about equal" (id. I 13)), and the 
fact that Mr. Thomas was black. (id. 191-92). 

104. Duncan considered the fact that Ware was white to 
be a positive factor which would have supported the selection 
of Ware. (Duncan 1985 dep. 191-192) 

105. Though Jack Dunlap, a former supervisor of 
Thomas, had certain criticisms of Thomas's past performance 
(Tr. I 162-63), Dunlap did not discuss these criticisms with 
Duncan prior to Thomas's promotion to civil engineer. (Id. 
1 I 76-77) Dunlap had also recommended Thomas for promo­
tion to Chief of Party based on his job performance (Tr. l I 76). 

l 06. Duncan believes that Lucious Thomas was not 
demonstrably less qualified than Kenneth Ware (Duncan 1982 
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Dep. 97; Duncan 1985 Dep. 97-98, 113-114), and the Court so 
finds. 

107. The promotion of Thomas was made pursuant to 
(Tr. 1112, 1114, 1167), and was required by the City Decree 
(1982 Duncan dep. 95, 97; 1985 Duncan Dep. 97-98, 113-114). 

Involvement of City Administration and Promotions 

108. Aside from the selection of department heads, the 
Mayor of the City of Birmingham and the Mayor's office have 
very little involvement in making promotional recommenda­
tions in the Engineering and Fire Department. (Deposition of 
Mayor Arrington at p. 104). Typically, the City's Office of 
Personnel reviews all personnel matters with the exception of 
Department head promotions without the involvement of the 
Mayor's Office. (Arrington Dep. 104; Graham 1985 Dep. 
192). 

109. The Mayor's view is that the certification of an in­
dividual for promoti<'n by the Personnel Board creates a 
presumption that the individual is qualified. {Deposition of 
Richard Arrington at p. 94; pp. 38-39, 428-429, Gordon 
Graham 1985 Deposition). The information provided to the 
City by the Board relative to individuals' qualifications is scan­
ty. The Mayor has never seen test scores of individuals cer­
tified as eligible for a position with the City of Birmingham -
even of those candidates for department head positions (Deposi­
tion of Richard Arrington at p. 111), despite the Mayor's 
having requested the Personnel Board to allow him to see all 
the information that was available on candidates for the posi­
tion of Police Chief. (Deposition of Richard Arrington at 113). 

110. The Court finds that the City's ability to determine 
relative qualifications is hindered further by the Personnel 
Board policy against allowing the City to take further action 
that the Personnel Board deems to be '"additional testing". The 
Personnel Board's refusal to allow the Mayor to establish a 
three-member committee of engineers to interview candidates 
for the position of City Engineer is an example of the Jimita­
tion'l imposed by the Board on the City in making employment 
selections and promotions. (Deposition of Dr. Ed Lamonte at 
p. 94, 96-97; depr-sition of Richard Arrington at p. 172). 
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l l I. The Court finds further that the Mayor's involve­
ment in reviewing promotions within the Fire Department and 
the Engineering Department of the City of Birmingham is so 
slight that it merits no further attention by this Court. (Deposi­
tion of Dr. Edward Lamonte at p. 27, p. 59; deposition of 
Richard Arrington at p. 104, p. 356). 

112. Gordon Graham, the Chief Personnel Officer of 
the City of Birmingham, is responsible for directing the ac­
tivities of the Office of Personnel which includes supervision 
of personnel records, affirmative action responsibilities, 
benefits administration, administering the occupational safety 
and health plan and labor relations. (p. 33 Gordon Graham 
1982 Deposition). Pursuant to the Consent Decree, the Mayor 
further designated Mr. Graham as the City's Affirmative Ac­
tion Officer. (p. 141 Gordon Graham 1985 Deposition). 

l 13. When the City rejects a certified candidate on the 
basis that the individual is not qualified, the Personnel Board 
recertifies the rejected candidate. (p. 391-394 Gordon Graham 
1985 deposition). 

114. The only factors department heads are required to 
consider in making promotional recommendations are the in­
dividuals certified by the Personnel Board, the requirements of 
the Consent Decree and the City's preferential policy toward 
City residents. (p. 196 Graham 1985 Deposition) 

115. All applicants certified by the Personnel Board are 
presumed qualified unless a candidate lacks some essential skill 
that the Personnel Board did not test. (p. 428-429 Gordon 
Graham 1985 deposition). 

116. As Affirmative Action Officer of the City, 
Mr. Graham is responsible for reviewing, prior to final selec­
tion, a department head's written justification for failure to 
select certified black or female applicants in jobs in which 
blacks or females are underrepresented under the terms of the 
Consent Decree. (Paragraph 3 Supplemental Affidavit of Gor­
don Graham, U.S. Exhibit 5 to Graham 1985 dep.). 

i 17. The City has no formal promotional criteria. 
Department heads have been instructed to recommend can-
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didates who in their judgment are qualified. (Graham 1985 dep. 
423-24). 

118. On occasion, the Office of Personnel has accepted 
explanations of the failure to recommend a certified black or 
female pursuant to a determination by the department head that 
the female or black was less qualified. (Graham 1985 dep. 173-
75). 

l l 9. Ifa department fails to recommend a certified black 
or female and the Consent Decree goals have not been met, 
when the Office of Personnel receives the recommendation 
from the department head he reviews the recommendation to 
determine if there was sufficient written justification for the 
failure to select a black or female. (Graham 1985 dep. 61-62, 
100-101). 

City Decree Interpretation 

120. One purpose of the City Decree was to insure that 
any disadvantages to blacks and women that may have resulted 
from past .discrimination against them are eliminated. City 
Decree at 2. 

121. One purpose of the City Decree was to avoid the 
burdens and expense of litigation. City Decree at 2. 

122. Paragraph 5 of the City Decree obligates the City 
to adopt as a long term goal the employment of blacks and 
women to each job classification in each department of the City 
in percentages which approximate their respective percentages 
in the civilian labor force of Jefferson County as defined by the 
1970 Federal Census. 

123. Paragraph 6 of the City Decree obligates the City 
to establish and attempt to achieve an annual goal of making 
probational appointments of blacks to vacancies in the position 
of Fire Lieutenant at a rate of 25 % or at the rate of black rep­
resentation among applicants, whichever is higher. 

124. Paragraph 8 of the City Decree obligates the City 
to promote at least one black to the next two Captain vacancies 
in the Fire Department. 
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125. The goals referred to above and set out in 
paragraphs 5, 6 and 8 of the City Decree are expressly made 
subject to the availability of qualified black applicants; the 
aforementioned goals are not expressly made subject to the 
availability of black candidates who are not demonstrably less 
qualified than competing white candidates based upon the 
results of a job relateJ selection procedure. 

126. The purpose of the aforementioned goals is to cor­
rect the effects of any underrepresentation of blacks and women 
in the City's work force. 

127. Paragraph IOa of the City Decree obligates the City 
to request the Personnel Board to certify selectively to the City 
for appointment qualified blacks and females, whenever such 
action is necessary to enable the City to meet the aforemen­
tioned goals. 

128. Paragraph 3 of the City Decree provides that 
"remedial actions and practices required by the terms of or per­
mitted to effectuate and carry out the purposes of the Decree 
shall not be deemed discriminatory within the meaning of ... 
the provisions of 42 U.S.C. § 2000e-2(h), (j)". 

129. Paragraph 2 of the City Decree provides that noth­
ing in the City Decree shall be interpreted as requiring the City 
to hire or promote a less qualified person in preference to a per­
son who is "demonstrably better qualified based upon the 
results of a job related selection procedure". 

130. The purpose of paragraph 2 was to relieve the City 
from liability under the Decree if, although otherwise required 
by the Decree, it should reject a minority candidate because the 
results of a job related selection procedure show that person to 
be demonstrably less qualified. 

131. The hiring and promotion by the City of less 
qualified blacks in preference to competing white candidates 
who are demonstrably better qualified based upon the results of 
a job related selection procedure is permitted to effectuate and 
carry out the purposes of the Decree. 

132. The City Decree authorizes the City, in order to 
meet the aforementioned goals, to hire and promote black can-
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didates who are certified as qualified by the Personnel Board, 
even if such candidates are demonstrably less qualified than 
competing white candidates based upon the results of a job re­
lated selection procedure. 

133. The phrase "job related selection procedure", as 
used in paragraph 2 of the City Decree, means a selection pro­
cedure which is validated or capable of being validated. 

134. The word "demonstrably", used in paragraph 2 of 
the City Decree, means both clearly and measurably. 

135. A selection procedure which relies in whole or in 
part on subjective criteria is not a job related selection proce­
dure within the meaning of paragraph 2 of the City Decree. 

136. The use of a selection procedure which has a com­
ponent that would perpetuate the effects of past discrimination 
would be contrary to the express purposes of the City Decree; 
such selection procedure is not a "job related selection proce­
dure" within the meaning of paragraph 2. 

137. The City Decree does not obligate the City to com­
pare the relative qualifications of black and white candidates 
for promotio~ prior to hiring or promoting blacks. 

l 38. The City Decree does not obligate the City to adopt 
a job related selection procedure. 

139. The City Decree does not obligate the City to com­
pare scores achieved on promotional examinations by black and 
white candidates prior to promoting blacks. 

CONCLUSIONS OF LAW 

140. The City Decree is lawful. It was approved by this 
Court in United States v. Jefferson County, 28 Fair Empl. Prac. 
Cas. (BNA) 1834 (N.D. Ala. 1981) and plaintiffs cannot col­
lateraUy attack the Decree's validity. See Thaggard v. City of 
Jackson, 687 F.2d 66 (5th Cir. 1982); Dennison v. Los Angeles 
Department of Water & Power, 658 F.2d 694 (9th Cir. 1981); 
Austin v. County of DeKalb, 572 F. Supp. 479 (N.D. Ga. 1983). 
[Join Pretrial Memorandum of Defendants, the City of Birming­
ham, Richard Arrington, Jr., and Defendant-Intervenors, 
"Pretrial Mem .• " at 65-68.J The United States has conceded it 
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is not attacking the Decree's lawfulness and as a signatory it 
cannot. City Decree 13. The only avenue of attack open to 
the private plaintiffs is to show that challenged action was not 
taken pursuant to the Decree. United States v. Jefferson Coun­
ty, 720 F.2d 1511, 1518 (11th Cir. 1983). Furthermore, under 
all the relevant case law of the Eleventh Circuit and the Supreme 
Court, it is a proper remedial device, designed to overcome the 
effects of prior, illegal discrimination by the City of Birming­
ham. United States v. Jefferson County, 28 Fair Emp. Prac. 
Cas. (BNA) 1834 (N.D. Ala. 1981). See United Steelworkers 
v. Weber, 443 U.S. 193 (1979); Palmer v. District Board of 
Trustees, 748 F.2d 595 (11th Cir. 1984); United States v. City 
of Alexandria, ~14 F.2d 1358 (5th Cir. 1980); Paradise v. Pres­
cott, 767 F.2d 1514 (11th Cir. 1985). [Pretrial Mem. at 69-84] 

141. The burden of proof is on plaintiffs. Once defen­
dants show that promotions were made pursuant to a consent 
decree, the burden shifts to the plaintiffs to prove by a 
preponderance of the evidence either that the promotions were 
not undertaken to meet the goals of the decree or that the decree 
is invalid. Palmer v. District Board; Setser v. Novack Invest­
ment Co., 657 F.2d 962 (8th Cir. 1981); Texas Department of 
Community Affairs v. Burdine, 450 U.S. 248 (1981). Evidence 
that race was considered in an affirmative action context is not 
the equivalent of the finding of direct discrimination that shifts 
the burden of persuasion to the defendants. Doughtery v. 
Barry, 601 F. Supp. 1271 (D.D.C. 1985). 

142. In light of the City Decree, plaintiffs cannot prevail 
if they do not estarlish that the City acted with unlawful dis­
criminatory intent. That an action was taken pursuant to a valid 
affirmative action plan or consent decree is proof that it was not 
taken with the requisite discriminatory intent. United States v. 
Jefferson County, 720 F.2d at 1518; Palmer v. District Board, 
748 F.2ci at 601. [Pretrial Mem. at 22-25.] 

I 43. .. Job related selection procedure," as the term is 
used in paragraph two of the Decree, refers to a validated 
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employee selection procedure.** See Blake v. City of Los An­
geles, 595 F.2d 1367 (9th Cir. 1979); Craig v. County of Los 
Angeles, 626 F.2d 659 (9th Cir. 1980); United States v. Geor­
gia Power Co., 474 F.2d 906 (5th Cir. 1973). [Pretrial Mem. 
at 30-37.] 

144. "Any attempt to assess the relative qualifications 
of two individuals on the basis of their test scores is a risky 
process, and at a n inimum requires knowledge of the mag­
nitude of the difference in their scores if not also the sig­
nificance of that difference given the characteristics of the 
measuring device. The need for such information under 
paragraph 2 of the consent decree is highlighted by the language 
of that paragraph relieving the city from its minority employ­
ment goals only if such minority applicants are 'demonstrably' 
less qualified.*** 

145. The criteria upon which plaintiffs are relying to 
prove comparative qualifications have not been shown to be 
valid; furthermore, they are the kind of criteria that have been 
viewed suspiciously by courts because of their subjectivity and 
tendency to perpetuate the effects of past discrimination. See 
Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975); Miles v. 
M.N.C. Corp., 750 F.2d 867 (11th Cir. 1985); Walker v. Jef-

** Indeed, more than three years ago and only one year after entry of the 
City Decree, Mr. Fitzpatrick, counsel for the private plaintiffs, interpreted 
paragraph two to require a "validated" procedure: 

"Whether the City uses [statistics pertaining to test 
scores] in making their decisions or not, we don't claim is 
relevant to the question of whether or not in fact one per­
son possesses superior job related qualifications in ac­
cordance with a validating (sic) procedure a1id thal is our 
interpretalion and understa1idi11g of paragraph 2." (Em­
phasis added.) 

B.A.C.E. v. Arrington, CV 82-P-1852-S, T.R.0. Hearing on September 21, 
1982, Transcript at 49. 

*"""Of the common meanings of the word "demonstrably", the ones most 
suitable in this context are "obviously" or "clearly". Ill re: Birmingham 
Empluymelll Litiga1ion, 37 Fair Empl. Prac. Cas. 1, 6-7 (N.D. Ala. 1985). 
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ferson County Home, 126 F.2d 1554 (11th Cir. 1984); Ensley 
Branch, NAACP v. Seibels, 616 F.2d 812 (5th Cir. 1980). 
[Pretrial Mem. at 37-46] Any selection procedure which util­
izes subjective criteria or length of service - or other criteria 
which have been tainted by subjectivity or consideration of 
length of service - cannot be reconciled with the City Decree, 
which was expressly intended to ensure an end to discrimina­
tion against blacks, and to remedy any disadvantage to blacks 
resulting from past discrimination. 

146. The hodge-podge of "criteria" proposed by plain­
tiffs do not constitute a selection procedure. No formula has 
been offered, let alone proven valid, to assess the relative im­
portance of the "criteria" offered by the plaintiffs. The overall 
approach is wholly subjective and is as invalid as its individual 
components. [Pretrial Mem. at 46-47] 

147. Paragraph two of the Decree does not require the 
City to develop or use a job related selection procedure. It gives 
the City a limited option and limited defense should the City 
fail to meet the Decree's goals. This conclusion is compelled 
by the Decree's language and purpose, and is supported by the 
pre-Decree practices of the City and the Personnel Board. 
[Pretrial Mem. at 47-57.] 

148. Plaintiffs have not established that any of the white 
plaintiffs are demonstrably better qualified than any of the black 
promotees based on the results of a valid, job related selection 
procedure. The failure of plaintiffs to identify a selection pro­
cedure, let alone one that is valid and job related, compels that 
conclusion. 

149. The City Decree and the affirmative action plan for 
the promotion of blacks it created, clearly contemplate the 
promotion of blacks who are demonstrably less qualified than 
competing whites. This conclusion is compelled by the word­
ing and purposes of the Decree. United States v. Jefferson 
County, 28 Fair Emp. Prac. Cas. (BNA) 1834 (N.D. Ala. 
198 l). The 198 l Statements of the parties to the Decree and 
the proceedings at the Fairness Hearing make clear that was also 
the contemporaneous understanding of the parties. United 
States v. Jefferson County, CA-75-P-0666-S, Fairness Hearing 
on August 2, 1981, Transcript at 63. [Pretrial Mem. at 8-21 . ] 
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150. The City Decree entered by this Court, immunizes 
the City from liability for actions taken pursuant to it. See City 
Decree, 1 3. United States v. Jefferson County, 720 F.2d 
1511 (11th Cir. 1983), recognizes that proposition. If there had 
been any doubt about that after Jefferson County, the Eleventh 
Circuit's subsequent decision in Palmer v. District Board, 
made clear that an action taken pursuant to a consent decree, 
not just one absolutely required by it, is not an act of discrimina­
tion under Title VII. [Defendants' Memorandum Addressed to 
the Burden of Proofand the "Mandated" Language in Jefferson 
County, "Burden of Proof Mem.," at 21-30.] 

151. Race-conscious actions taken by an employer pur­
suant to a valid affirmative action plan are legal. United States 
v. Jefferson County, 720 F.2d 1511, 1518 (11th Cir. 1983); Pal­
merv. District Board of Trustees, 748 F.2d 595, 601 (11th Cir. 
1984). [Pretrial Mem. at 22-25.] 

152. The United States has consistently taken positions 
in this litigation inconsistent with positions it pressed so 
vigorously in the litigation leading up to this Consent Decree. 
It has repeatedly breached its obligations to uphold the Decree 
and this Court's instructions, In Re: Birmingham Employment 
Litigation, 37 Fair Emp. Prac. Cas. 1, 8 (1985), that it act in 
accord with its obligations under the Decree. Its actions in 
these proceedings have been tantamount to an attack on the 
Decree'c; validity. 

Subsidiary Conclusions of Law 

153. Information or opinions not known to the decision­
maker are inadmissible as irrelevant. 

154. Evidence of prior discrimination by the City of Bir­
mingham is admissible to establish the factual basis for the 
legality of the City Decree, to show that seniority based criteria 
are subject as a result of prior underrepresentation, and that 
subjective criteria for evaluating promotions may be con­
templated by the vestiges of such discrimination or the attitudes 
of those hired during such period. 

155. Selection criteria which incorporate seniority or 
which are based on the subjective discretion or opinions of su-
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pervisors may not be considered in comparing black and white 
candidates under paragraph two of the City Decree. 

Respectfully Submitted, 

Is! Robert D. Joffe 
Robert D. Joffe 
George Carroll Whipple, m 
Roy E. Hoffinger 
Alden L Atkins 

Attorneys for 
Defendant-I ntervenors 

OF COUNSEL: 

CRAVATH, SWAINE & MOORE 

One Chase Manhattan Plaza 
New York, New York 10005 
(212) 422-3000 

BRADLEY, ARANT, ROSE & WHITE 

1400 Park Place Tower 
Birmingham, Alabama 35203 
(205) 252-4500 

Isl James K. Baker 
James K. Baker 
City Attorney 

Isl James P. Alexander 
James P. Alexander 
Robert K. Spotswood 
Eldridge Lacy 
Richard H. Walston 
Greg Hawley 

Attorneys for Defendants 
The City of Birmingham and 
Richard Arrington, Jr. 
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IN THE UNITED STATES DISTRICT COURT 
l'"OR THE NORTHERN DISTIUCT OF ALABAMA 

SOUfHERN DIVISION 

In re: 

BIRMINGHAM REVERSE 
DISCRIMINATION 
EMPLOYMENT LITIGATION 

CIVIL ACTION NO. 
CV 84-P-0903-S 

ORDER AND PARTIAL FINAL JUDGMENT 

l. In accord with the findings of fact and conclusions of 
law dictated and adopted in open court on December 20, 1985, 
the Court finds for the defendants and against the plaintiffs on 
the claims described in paragraphs 2 through 5, below. 

2. The claims of plaintiffs Robert K. Wilks, Ronnie J. 
Chambers, Carlice E. Payne, John E. Garvid1, Jr., Robert 
Bruce Millsap, James W. Henson, Howard E. Pope and Char­
les E. Carlin (originally brought in CV-83-P-2116-S) are DIS­
MISSED with prejudice. 

3. The claims of plaintiffs Floyd E. Click, James D 
Morgan, Joel Alan Day, Gene E. Northington, Vincent Joseph 
Vella, and Lane L. Denard (originally brought in CV-82-P-850-
S) are DISMISSED with prejudice. 

4. The claims of plaintiffs Kenneth 0. Ware and Birmin­
gham Association of City employees (originally brought in CV-
82-P-1852-S) are DISMISSED with prejudice. 

5. The claims of plaintiff-intervenor United States of 
America, as originally brought in the Complaints in Interven­
tion involving the City of Birmingham fire and Rescue Service 
and the City of Birmingham Engineering Department <filed on 
Jan. 14, 1985 and May 17, 1985), are DISMISSED with 
prejudice. 

6. Court costs are taxed against the private plaintiffs and 
the United States as the Court may subsequently allocate 
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Defendants and Defendant-lntervenors are ordered to file their 
Bill of Costs by January 21. 1986. 

7. All claims for attorneys fees in these cases under 42 
U.S.C. § 1988 and Title VU of the Civil Rights Act of 1964, 
as amended, by the defendants and defendant-intervenors are 
DENIED. 

8. This judgment does not affect the pending 
counterclaims against the United States in Civil Action 
Nos. CV-83-P-2116-S (Wilks); CV-82-P-850-S (Bennett); and 
CV-82-P-1852-S (BACE). Consistent with 28 U .S .C. 
§§ 2412(d)(l)(B) and 2412(d)(2)(G). this judgment does not af­
fect the rights of the defendants to seek an award of costs and 
attorneys' fees against the United Stat.es under the Equal Ac­
cess To Justice Act, 28 U.S.C. § 2412(d), as amended 
August 5, 1985, Public Law 99-80, §§ 2, 4-7, 99 Stat. 184-87, 
upon entry of a judgment in these cases that is final and not ap­
pealable. 

9. Pursuant to Rule 54(b), Fed. R. Civ. P., the Court 
determines that there is no just reason for delay, and expressly 
directs that judgment be entered with respect to the claims and 
parties described in paragraphs 2, 3, 4, 5, 6 and 7 of this Order. 

DONE and ORDERED on this the 23rd day of December, 
1985. 

Isl Sam C. Pointer, Jr. 
UNITED ST A TES DISTRICT JUDGE 
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IN THE UNITED ST A TES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOtrrHERN DIVISION 

In re: 

BIRMINGHAM REVERSE 
DISCRIMINATION 
EMPLOYMENT UTIGA TION 

CIVIL ACTION NO. 
CV 84-P-0903-S 

PLAINTIFFS' AND UNITED ST A TES' MOTION 
TO AMEND JUDGMENT 

Pursuant to Rule 59, Fed.R.Civ.P., plaintiffs and the 
United States move the Court to amend the judgment entered 
on December 26, 1985 in the following respects: 

I. Additional Proposed Findings 

As an aid to the appellate courts in resolving some of the 
issues which all parties naturally expect to be raised, movants 
request the following additional findings: 

l. With the possible exception of Albert Isaac, the City 
bas not identified any of the black promotees as individual vic­
tims of past discrimination. Promotee Albert Isaac was a 
recipient ofbaclcpay pursuant to the City Decree. Nor has any 
evidence been submitted indicating in fact that any other black 
promotee is an individual victim of past discrimination. 

2. In the course of the promotional process, the City 
never considered or compared the qualifications of competing 
candidates for promotion in the BFRS (outside of the fact of 
certification from the Board). 

3. Each of the plaintiffs is qualified for the promotion 
he claims was illegally denied to him. 

4. But for their race, each of the plaintiffs would ha·;e 
been promoted to the position which he claims was illegally 
denied to him. 
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5. Had each plaintiff been black. he would have been 
promoted to the position which he claims was illegally denied 
to him. 

6. None of the individual plaintiffs (nor their privies! 
are parties to the City Decree or the Board Decree. 

7. But for the Board Decree and City Decree. none of 
the black promotees would have been certified for the promo­
tions they ultimately received. (Miriam Hail depo.) 

8. The certification of each of the black rromotees was 
not required, permitted, or authorized by the Board's Enabling 
Act. (Miriam Hall depo.) 

9. Richard Arrington, Jr. is the first black mayor of the 
City of Birmingham. There is strong pressure within the City"s 
governmental structure to increase the percentage of black 
employees in promotional positions. Arrington is the direct su­
pervisor of BFRS Chief Gallant and City Engineer Duncan. A 
majority of the citizens of Birmingham are blaclc. Since his 
tenure as a City Councilman, Mayor Arrington has been an ad­
vocate of preferential treatment for blacks in City employment 
and the awarding of City contracts. (Arrington depo.) 

IO. The City does not use a job-related selection 
procedure in evaluating the qualifications of certified can­
didates or in comparing candidates' qualifications. The City 
has made no effort to develop or ascertain the cost of such a 
procedure. (Graham and Gallant depos.) 

11. Race was a significant factor in the decision of the 
City to promote e<tch of the black promotees. (Gallant, Laugh­
lin, and Duncan depos. and Admissions) 

l :! . The City has acknowledged its use of race in the 
promotional process. 

13. The City's use of race in the promotional process 
has had a disproportionate impact on whites seeking promotion 
m the BFRS and to the position of Civil Engineer. (See PX :!3 
and Registers). 
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14. The City has not proven that any of the Made 
prumotees are not demonstrably less qualified than any of the 
passed-over whites according to the results of a job-related 
selection procedure. 

15. The City made no judgment during the promotional 
process about the relative qualifications of the certified Mack 
and white BfRS promotional candidates. <Gallant and Laugh­
lin depos.) 

16. On the occasions when blacks were promoted, the 
passed-over whites were not actively considered for the promo­
tional jobs awarded to the certified blacks. <Laughlin depo.) 

17. At the time the black promotees were promoted. the 
City did not determine that each black promotee was not 
demonstrably less qualified than any passed-over white. 

18. Each of the passed-over whites had an expectation 
of promotion based on test scores and seniority. 

19. In September 1981, 9.43 of the individuals in !he 
classification of fire fighter were black. <OX 2218). 

20. In March 1982, I0.543 of the individuals in the 
classification of fire fighter were black. (DX 2218). 

21. In June 1983, 12.643 of the individuals in the clas­
sification of fire fighter were black. (DX 2218). 

22 In March 1985, 12.98% of the persons in the clas­
sification of fire fighter were black. 

H. Changes to Findings Proposed By Derendants 

This is not intended to constitute an exhaustive analysis 
of the findings submitted by the defendants. The paragraphs 
are numbered in accord with the number of the proposed find­
ing of the defendants. 

IO. The individual plaintiffs have never claimed that 
"all blacks promoted in the Engineering Department" are 
demonstrably less qualified. We suggest the words "and the 
Engineering Department" be struck and the words "and to the 
classification of Civil Engineer" be inserted after "BfRS" 
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13. There is no evidence in the record of this trial that 
"during the 1950's there was a period of time where blacks were 
not allowed to take the firefighter ... " test. Mr. Pope, who is 
credited with submitting that evidence, testified he did not know 
that was a fact, but had heard that before. 

15. It is incorrect to state that this finding is "uncon­
tested." Movants suggest the words "race and sex" be sub­
stituted for .. goals of the City Decree". 

17. The words "as appropriate under the City Decree" 
are not clear. 

19. Movants request these words be added to this find­
ing: .. At least one other City department head (the Police Chief) 
does not assume al! certified promotional candidates are 
qualified and has instituted a Promotional Review Board which 
is expected to make an independent assessment of qualifica­
tions." 

30. Movants suggest the following addition: .. Test­
takers receive a card from the Board with their rank and final 
score. Test-takers are not prohibited from revealing that infor­
mation and, in fact, routinely reveal test results to their peers." 

34. Add: .. The City has never requested testing infor­
mation from the Board." 

35. Add: '"BFRS Battalion Chiefs make daily rounds at 
each station, and sometimes review posted 'informal lists'. In­
formation contained on the informal lists is sometimes shared 
with Chief Gallant and Chief Laughlin on an informal basis. 

37. Add: '"Information concerning the scores and ranks 
of persons ranked below 115 is sometimes contained on infor­
mal lists. The ranks of some of the black promotees were in­
cluded on some informal lists received as exhibits." 

38. Change "The City" to "The City Personnel Direc­
tor/ Affirmative Action Officer." 

39. Change .. the City" to "The City Personnel Direc­
tor/Affirmative Action Officer". Add: "No evidence of any 
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clerical errors in the preparation of the Personnel Board card 
was submitted." 

42. Add: "In addition to Woodrow Laster, the test 
score information concerning the 1984 promotional examina­
tion was available at the time Albert Isaac, Eugene Baldwin, 
Jackie Barton, Calvin Echols and Benjamin Garrett were 
promoted." (By comparing the certification with the Register 
tendered in the Compliance Report, it would be a simple process 
to ascertain the scores and ranks of these individuals.) 

47. Add: "Dr. Siskin testified that, at the .05 level of 
significance, any difference of at least 2 SEMs in observed test 
scores is highly statistically significant." 

94. Add: "The United St.ates' proposed use of these 
criteria would not result in adverse impact against certified 
blacks." 

112. Add: "Graham reviews all departmental promo­
tional recommendations, affirmative action forms and affirm­
ative action plans. The Affirmative Action Officer signs che 
Mayor's name to departmental promotional recommendations. 
Graham's office reviews all communications and other transac­
tions between City department heads and the Personnel Board. 

113. This is obviously not always true. For example, 
the City's rejection of some Police Chief candidates was ac­

' cepted by the Board. 

128. This is an incorrect quotation of paragraph 3. Add 
a comma after "terms of" and modify this clause as follows: 
"purposes of, this Consent Decree." 

Respectfully submitted, 

Isl Raymond P. Fitzpatrick, Jr. 
RAYMOND P. FITZPATRICK, JR. 

One of the Attorneys for the Plaint1 ffs 
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OF COUNSEL: 

FITZPATRICK & JORDAN 
1009 Parle Place Tower 
Birmingham. AL 35203 
Telephone 2051252-4660 

Isl Mary E. Mann 
MARYE. MANN 
Special Litigation Counsel 
United States Department 
of Justice 
Civil Rights Division 
Room 5533 
Washington. DC 20530 
(202) 633-3778 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

In re: 

BIRMINGHAM REVERSE 
DISCRIMINATION 
EMPLOYMENT LITIGATION 

CIVIL ACTION NO. 
CV 84-P-0903-S 

ORDER 

Upon consideration of the Motion to Amend filed by the 
plaintiffs and the United States on December 26. 1985, it is OR­
DERED as follows: 

A. The court adopts as additional findings of fact the fol­
lowing numbered paragraphs listed in part I (Additional 
Proposed Findings) of said motion: #l, #2, 13, #4, 15, 16, 17, 
#10, 115, 119, 120, 121, 122. 

B. The court amends its findings of fact as previously 
adopted from the proposed findings of fact submitted by the 
defendants to· read as follows (substituted or added language 
being underlined): 

10. The individual plaintiffs contend that all 
blacks promoted in the BFRS and to the classification of 
Civil Engineer since the entry of the City decree are 
demonstrably less qualified than the white plaintiffs; the 
Urited States contends that only some of the white plain­
tiffs are demonstrably better qualified than some of the 
black promotees. Additionally, both the individual plain­
tiffs and the United States contend that some of the black 
promotees were unqualified for promotion at the time of 
their promotion. 

15. The City in its Engineering Department and 
the BFRS has followed the same general promotional prac­
tices since entry of the City Decree as were in place before 
the entry of the City Decree, the only material difference 
being that the City now considers the goals of the City 
Decree in making promotional decisions. 



76a 

33. The Board Rules and Regulations provide that 
test scores Jre confidential by reason of public policy. 
Test-takers, however, receive a card from the Board in­
dicating their rank and final composite score; and many 
test-takers reveal such infomuuion to their peers. 

34. The testimony concerning whether the Board 
would have provided test scores to the City has the City 
requested them was inconclusive. Although the City never 
requested testing infomuuion from the Board, the Court 
concludes that the test scores were not available to the 
City from the Board. 

36. The informal lists are created through a 
"grapevine" process of calling various test-takers to as­
certain their rank (and sometimes score) as well as the 
rank of any other individuals of which they may claim 
knowledge. BFRS Battalion Chiefs make daily rounds at 
each station and sometimes look at these informal lists. 
Some of the informaJi011 contained on the informal lists 
has occasionally been shared with Chief Gallant or Chief 
Laughlin on an informal basis. 

37. The informal lists are rarely complete beyond 
the first ten ( l 0) to fifteen (15) positions (if complete to 
that point), and reflect the scores of between zero and fifty 
percent (50%) of the individuals listed. Information con­
cerning the rank (and perhaps the score) of persons 
ranked below position #15 is sometimes contained on the 
lists, and some of the informal lists received as exhibits 
reflected the rank vf some of the black promotees. 

113. When the City rejects a certified candidate on 
the basis that the individual is not qualified, the Person­
nel Board ordinarily recertifies the rejected candidate. 

C. In other respects, the motion of the plaintiffs and the 
United States is denied. 

This the 6th day of January, 1986. 

Isl Sam C. Pointer, Jr. 
United States District Judge 
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COMBINED 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

THE COURT: The Court will now dictate its findings of 
fact and conclusions of law. These findings of fact are based 
upon the evidence that has been presented over the past four and 
a half days, consisting of the testimony of various witnesses and 
the reception into evidence of voluminous documents. 

I state at the outset that the conclusion that I reach is to be 
favorable to the defendants. 

Basically the issue, the legal issue, which, as I view it, is 
determinative of this case is one that was stated in an order 
entered back in February of this year. 

The conclusions there expressed either explicitly or im­
plicitly were that under appropriate circumstances, a valid con­
sent decree appropriately limited can be the basis for a defense 
against a charge of discrimination, even in the situation in 
which it is clear that the defendant to the litigation did act in a 
racially conscious manner. 

In that F.ebruary order, it was my view as expressed then, 
that if the City of Birmingham made promotions of blacks to 
positions as fire lieutenant, fire captain and civil engineer, be­
cause the City believed it was required to do so by the consent 
decree, and if in fact the City was required to do so by the Con­
sent Decree, then they would not be guilty of racial discrimina­
tion, either under Title 7, Section l 981, 1983 or the 14th 
Amendment. That remains my conclusion given the state of the 
law as I understand :· 

Counsel have amply noted that the law is not clear, 
however, in this regard. And that this decision is being made 
at a time when there is uncertainty as to the state of the law. 

In the effort to determine what the state of the law is, as 
best I can determine it, I have considered no single decision. 
As I evaluate the decisions particularly out of the Supreme 
Court, it becomes apparent to me that if you look at any one 
given decision, you can come up with a conclusion as to what 
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the law is which is different from the decision you reach if you 
look at some other decision. And is required as a result some­
how attempting to synthesize what I view to be a development 
in the Jaw as yet not fully and finally defined. 

Much argument has been made as this case came to trial 
about the burden of proof. I declined in advance of trial to rule 
definitively on certain hypothetical issues, because I wish to see 
the state of the evidence as it was presented. I am persuaded 
that at least in that respect my earlier decision was proper. Be­
cause it has become clear to me from the evidence in this case 
that it is not necessary for the Court to determine whether some 
action apparently permitted by the consent decree but not man­
dated by it would be protected against claims of discrimination. 

In this case, under the evidence as presented here, I find 
that even if the burden of proof be placed on the defendants, 
they have carried that proof and that burden of establishing that 
the promotions of the black individuals in this case were in fact 
required by the terms of the consent decree. 

I reach that decision on the basis that the language that has 
become the focus of these proceedings, namely language in 
paragraph two of the consent decree, would require or would 
allow an exception to the goals otherwise stated for the City in 
other provisions of the decree only if the decision-makers at the 
time of making the decision had information demonstrating that 
a black, although qualified, was demonstrably less qualified 
than a white on the basis of a job-related selection device. 

During the presentation of evidence here, the only pos­
sible job-related selection device that has been presented is that 
of the test that the Personnel Board uses. Many other criterion 
have been selected, none have been in any way indicated or 
demonstrated as being job related. Job related in this sense 
must be addressed in the context of the regulations under 
Title 7. which were in force at the time the consent decree was 
adopted, and indeed continued in force. 

In this particular case, the tests used by the Personnel 
Board have simply been assumed to be valid, that is, job re­
lated. However, the evidence demonstrates that the decision­
makers on the part of the City did not have the information 
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available to them on which they could have made any kind of 
judgment that the blacks scoring lower on those exams scored 
sufficiently lower to be demonstrably Jess qualified than the 
whites who were higher ranked. 

I had anticipated until this morning that at the conclusion 
of the case and while still attending to the case I would attempt 
at the conclusion of the case to dictate findings of fact in my 
normal manner. That is. I had anticipated that I would simply 
from my own memory and recollection go through the various 
items of evidence and make the appropriate findings with 
respect to the variety of issues and persons involved. 

I am varying from that today in doing something that I 
have done only once before that I can recall. The reason for 
doing so is that I have received this morning some findings of 
fact proposed by the defendants that I find to be ninety-eight 
percent objective, fair and the same findings I would make. 

The appellate decisions have cautioned trial courts against 
simply adopting proposed findings submitted by parties. I am 
aware of that admonition. I have. however. gone through these 
proposed findings and will in just a few minutes indicate cer­
tain changes that I would make in them. To the extent I do not 
make changes, I adopt them as my own individual findings. 
This is both as to findings of fact and conclusions oflaw. There 
are in addition a few facts not contained in the findings of fact 
proposed by the defendants that I will recite as findings of fact 
by the Court. 

First, I will attend to several matters that were not covered 
by the defendants' proposed findings of fact. Each of the plain­
tiffs who complains in this litigation against the failure to be 
appointed as a fire lieutenant or fire captain or civil engineer or 
who claims that he was delayed in such an appoin~ nent was ad­
versely affected because he was white. Those persons in the 
absence of the consent decree and in the absence of any affirm­
ative action plan adopted by the City as mandated by the decree 
would, as I interpret the evidence, have been appointed to the 
positions they desired and about which they here complain 
Each of those individuals ranked higher on the certification list 



J1hl\ 1Jl"J hy the l'ersormt'l lk•arJ lhan !hl" hladi;s who wrrr ap 
Jlt111ueJ tty tht• City rursuana to rhe rons«'nt dt'nrr 

Mosa but nos all ot. lhll5l' whiles who wne not "rlt'drcl ror 
t thlSl' pos1t1ons haJ higher test sn1rrs on the u·s1 admini!lllf'H'«I 
h\ ahe Personnel 84.).;irJ. Althoogh Che scorc:r&, a:r& I have alrf'adv 
mJu .. ·accJ. were nol lnown hy lhe da:asaon-makt'n at lt"ast with 
.a suffk'.aent Jegrtt of accuracy anJ completeness 10 makr •mv 
1uJgment concernmg !he significance of those- differt"nt·r~ 

Several of the whales who were un..\UC'rcssful in thf'er 
phm1,lt1on01I t'fforts or who were delayed in those promotional 
dforts Rl'l only haJ higher tesl score!'! rhan the Mades who Wf'rr 
sdectl"J hut had scores which were sufficacntly high«'r on lhr 
tc.·s1 thdl using«~ l«hmqm .. -s of sta11sucal inference would havr 
mJ1c.ateJ that the true test score ot· the white wa.\ sl•Uast1rnlly 
sagmtkandy grealer thdn the true tcsl ~ore of rhe hlack. I stair 
th.it thoal 1s true tor some l.~8' the whales involved hur rertamly 
11')( .all 

I make p.amcular mc:nt1on, although 11 1s conlamed m 1hr 
prllpOsed findings of fact submitted hy the defendants. thal fht" 
f'r3'hce of the fire department boah before and after Che ronsent 
Jecrtt was to not cons1Jer quahficataons an mums promouons 
but uwe.ad 1s to follow willfully lhe cemfication list submitted 
b)' the Personnel Board. simply sdectmg the higher ranked per· 
son. whether qualified ur not. 

Only since the consent decree has that been changed one 
•'l\:casaon. and that was Jl a time at deciding that J black who 
(•d11erw1se would have mandated for promotion under the decree 
was not qualified. This Court upheld the decision by the Ciry 
had unJer lhe p.utacular facts of tha& case and lhat situauon the 
bl.14:k was oot qualified. 

W 1th respect to the vacancy in the engineering office. the 
Court makes the followang conditional matters that is perhaps 
not wt elll.phcia in the proposed findings submitted by the defen­
Jana. The white who would have been appointed to the posi-
1100 of oval engineer and who certainly was qualified for that 

position Jid score tugher on the test than did the black who was 
selected He. I am referring h.> Mr. Ware, is the individual who 
'4uulJ hoave b«n scle..:teJ by the chief engmeer for that posmon 
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had ii 11111 hf'rn for lhf' conc;enl llt>nf'e In nolinl!. however, that 
the ranldnjl!I and te!lt c;core!I nmtin$! from the Pf'nonncl Hoard 
were not in the rn&&inf'erin(& department deemed lo he partkular 
ly valuahle or u1;eful. the chief enRint-er would have 111el.-c·tf·d 
that individual Mr. Warr. even though hf' !!cored much lowrr 
than another white individual. thal i!I the difference hetween h1" 
111rnre and annlher white wa!I evf'n greater lhan the diffcrf'nn· 
hrtw.-en Mr. Ware'c; c;nnt' and th..- hladt 

rurthermore, the {'hif'f f'ngincf'r in hi'4 depoc;ilion f(''i 

timnny indicalrd candidly that he nmc;idcred the race of Mr 
l'homH, penon ultimatrly dmc;en. hf-in~ hlad, ac; a neKativf" 
feature And that he would have c;o rnnc;idcred that att a ne~ 
live feature. hut for the face that th.:- conc;enl df'cree required 
him to look otherwic;e at the candidate. Ue alc;o noted in hi'> 
1lf'pnc:ition that although he would have preferred hccausc of tm 
view of the elllpcrience f;u:tor and <:crtain other charactcri'>tin, 
1hr aormintmrnt of Mr Ware, he could not c;ay that Mr. Ware 
wac; to any 11ignifinnt dcttn·e hetlcr <~ualified than lhe perc;on 
hf' dmcw. namf'ly the hladt Mr Thomas. 

Now, with those additional mattcn hcing recited as find 
ing.ci of the Court. I will go through the propoc;ed findings of 
fact suhmitted hy the defendants and make certain revisions 

(The Court then made the revisions, which have heen in­

corporated into the findings helow, together with modifications 
prnprn;ed hy plaintiffs and adopted hy the Court. I 

These findings and condusiQns are entered at this time 
along with the findings and conclusions indicated at the outset 
of this recitation. 

Entry of judgment should not be delayed or deferred. 
However, I am going to call upon counsel to suhmit to me on 
Monday an appropriate form of judgment that simply indicates 
that in accordance with the findinp and conclusions dictated or 
incorporated by the Court in its oral charge that certain cases 
or claims are dismissed and directing under Rule 54-8 that 
those findinp and resolutions be made final 

I say that f ask this because there is some difficulty - I 
believe this case fully disposes of or resolves at the trial level 
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Decree and as hence not protected thereby. That argument con­
sists of two necessary premises: mat only employment 
decisions '"mandated" in the sense of being required by the City 
Decree can provide the City with immunity for its :ace-con­
scious promotions; and that the City Decree does not require 
the promotjoa of less qualified blacb over demonsuably bet­
ter qualified whites. The latter comention is pounded on 1 2 
of the City Decree. which provides. in relevant pm. that the 
City is 80l required to promo«e a las qualified black in 
preference to a demonstrably better qualified white. u deter­
mined by the results of a job related seleaion procedure. They 
thus contend that me promotion of a demonstrably less qua Ii fied 
black is DOl protected by die City Decree. 

10. The individual plaintiffs comend that all blacks 
promoted in me Bf RS and to the dassaficaticm of Civil Engineer 
since the enuy of me City Decree are demonstrably less 
qualified than the wbite p',.imiffs; die United Stares contends 
that only some of the white plaintiffs are demonstrably better 
qualified du some of me black promorea. Additionally. both 
me individual plaintiffs and the United States contend that some 
of the black promocees were unqualified for promotion at the 
time of their promotion. 

l l. In rapome, the City and Defendam·lntervenors 
comend dlM uy action comemplated by, or IUde u a dirtct 
comequencc of, die City Decree is lawml. and dlM the promo­
tion of qualified. bul demonmably leu qualified. blacb is coa­
templalld Uld permitted by the City Decree. They further 
comend dllc in order to meet die goals provisiou of the Ciry 
Decree. die City it required to promole ny black individual 
whom die Cily could not prove to be demomuably leu qualified 
accordinl to the mules of a job relared. validated. selection 
procedure. Fimny. die City and de,_..-i•rvenon coo· 
tend dllc. ia ny event. none of die blacb promoted are un· 
quaii&ct. Of demomvably lea qualified. KCOrding to lhe 
results of job related selection procechue. 

ll. In IJ""6al Stain v, le/lef'IOll Coauu,. "'P"'• mis 
coun foud die City and lard Decrees to be warmated by me 
ev~ of diacflnMtion by the City. based on the factors set 
fordl isl lJJfilal Slau1 v. Alaandria. 6l4 F.24 USS (Sdt Cir. 
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1980). and the other applicable decisions of the several courts 
of appeals. Plaintiffs have demonstrated no facts demonstrat­
ing that the previous conclusion ofthe Coun was in any way in 
error. 

13. To the contrary, the employment statistics reflect 
that blacks were seriously underrepresented in City employ­
ment. specifically in the Engineering Department and Bf RS, at 
the time the City Decree wu entered (during the 19SO's. there 
was a period of time where blacks were not allowed to take the 
firefighter or the civil engineer examinations). and similar un­
derrepresentation continues even with the actions taken under 
the consent decree to this day. 

14. Nor are the interest of whites trammeled by the 
Decree. Since the entry of the Decree, $ome have been 
promoted immediately upon certification. others after only a 
delay. and those not prom«ed have had or will have an oppor­
tunity to compete as each new exam is given and an eHgible 
register (which is valid for only a year) is created. 

IS. The Cicy in its Engineering Depanment and the 
BF'RS bas followed the same general promotional practices 
since the emry of the City Decree as were in place before the 
enary of the City Decree, tbe only material difference being that 
the City now considers the goals of the Cicy Decree in making 
promotic>ul decisiom. 

16. In the BF'RS. it was Chief'Gallant's pre-Cicy Decree 
practice to review the personnel file of the certified individuals. 
consult with Deputy Chief Laughlin, comider any other infor­
mation be bad received concerning the "'certified eligibles" (al­
tbouab be did not actively seek such information), and promote 
the elipbln in the order in which they appeared on the cenifa­
tion. absnt a reason to believe they were not qualified to per­
form the dudes of the position for which they were being 
coasideted. The Chief made no effort to Con:lp&ft the qualifica­
tions of die certified individuals; the only decisions be made 
were whether be could prove that they were not qualified. 

17. The general procedure Gallant followed before the 
entry of the City Decree has not changed. The only material 
chup in Chief Gallant's procedure sinc1~ the entry of the 
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Decree is that he now alternates between blacks and whites, 
selecting in each case the highest ranked white or black, as ap­
propriate under the City Decree. 

18. Chief Gallant's procedure of selecting the highest 
ranked individual is based on his belief that. as a practical mat­
ter, if not a legal matter, he is required to promote in rank order 
absem an ability to prove that the highest ranked individual of 
either race is unqualified for the promotional position. Gallant 
bases bis belief on experience, the strong civil service system. 
the expectation of administrative appeals and/or lawsuils by a 
passed over candidate, morale long-standing custom and tradi­
tion, and his inability to make comparison of qualifications. 

19. In ChiefGallant's view. the Board certifies the can­
didates u qualified for promotion, and he must assume the 
Board is correct unless he can prove otherwise. 

20. Gallant does not base his practice of following rank 
order on any belief that the Board's certification procedure is 
effective in ranking candidates according to relative abilities. 
He bu no knowledge of whether the Board examination tests 
the knowledge necessary for promotion, and he does not believe 
the highest ranked ,candidates are the best qualified. He does 
not believe the Board's procedure is the bat possible sysaem. 

21. Neither Chief Gallant nor Chief Laughlin are aware 
of any meaningful, job related method by which co compare the 
relative qualdications of candidates for promotion. Laughlin 
is not aware of any way in which to quantify the value of diverse 
or competiftl varieties of e•perienc:e. 

22. Gallant would, however. reject any candidaae he 
could show is unqualified and has in fact rejected a black 
firefighter certified for promotion to fire Lieutenant. 

2J. The United States (and. apparently, the individual 
plaintiffs) hive su'llffled tblt the following criteria could and 
should havfJ been considered by Chief Gallant to compare the 
qualiftcacloal for promotion of the individual plaintiffs to the 
promoted blacks: I) the raw, ~onverted. and final scores 
achieved on the Board administered promotional uam, 
together with the rank of the lndivtdual on the .. eligible 



87a 

register'"; 2) the BFRS seniority (length of service on the 
department) of each candidate for promotion; J) the highest for­
mal station assignment beid by a candidate; 4) whether a can­
didate bas been '"certified• by the BFRS as a driver or assistant 
driver of an apparatus; 5) the number of months each candidate 
served as a leadworker or medic; 6) the number of shifts served 
by an individual as an acting officer; 7) any educational pay in­
centive received by the individual; and 8) other firefighting ex­
perience (aside from that gained in the BFRS). 

Test Score and Rank 

24. Under state law, the Board has the authority and 
duty to '"certify'" candidates to the City for all positions, entry 
level or promotional. in the Classified Service. 

2S. In fulfilling this obligation, the Board administers 
written euminations. The Board then grades the examinations, 
first determining a "'raw score.• or simply the number of ques­
tions an individual answers correctly. TM Board then sets a 
passing point and calculates a "'converted score'" on a scale of 
seventh (70) to one hundred (100), for those who passed the 
eum. A '"final score• is determined by adding to the con~·ened 
score one point for each year of service in the classified service 
in the City up to twenty (20} years. Finally, the Board ranks 
the candidates on an '"eligible register'" based on the final 
scores. 

26. Plaintiffs contend that the City should have con­
sidered test and rank information in comparing candidates for 
promoeion. The City and Defendant-lntervenors respond that, 
usuming a duty to compare qualifications. the information was 
noe reliably available to the City. nor was information neces­
sary to enable the City to determine the sipifiance of any dif­
ferences in test scores. (The issue of the validity, vel Mn, of 
the euminations lw been severed. In light ohhe Court's dis­
position of the case, that issue need noe be reached.) 

27. When a depanment has promotional vacancies, it 
prepares a "request for cenification" of promotional can­
didates. Prior to forwarding the request to lhe Personnel 
Board. the City Office of Penonnel reviews the Request for 
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Certjficaticn to determine, inter alia, whether the department 
is in compliance with its affirmati"e action plan. If .not, a nota­
tion is stamped oo the request, indicating that the City requests 
that qualified blacks and/or females be certified. The City then 
receives a certification of the names of individuals eligible for 
promotion. Prior to the entry of the Decree, the City received 
a number of names equal to the number of vacancies plus two 
additional names ( .. Rule of J•). Since the entry of the City 
Decree, when me City indicates on its request for certification 
that its promotional goals have not been met, the Board certifies 
ranld!lg individuals pursuant to the rule of three, plus the names 
of a sufficient number of black individuals to enable the City to 
mee1 its City Decree goals. 

28. The Board forward the certification to the City Of­
fice of Personnel which. after reviewing the certification to 
determine that a sufficient number of names have been iden­
tified, forwards the certificate to the department. 

19. The department head selects a candidate from the 
certification and submits a recommendation for the Mayor's ap­
proval. 

30. The only entry which can verify test score and rank­
ing data is the Personnel Board. 

J t. The Certification contains only a list of names. with 
no reference to any score or rank (the rank of white individuals 
can be inferred, at least initially, by the order in which they are 
certified; the mlk of selectively certified blacks is not reflected, 
nor can it be ascertained from the f.Ke of the certification.) 

32. The City bu never received test score information 
from me Board and bas never relied on test scores in making 
promotions (eKept for a single interval, the circumstances sur­
rounding wbicb render it irrelevant to the instant controversy). 

33. The Board rules and Regulations provide that test 
scores are confidential by reason of p1Jblic policy. Test-takers. 
ho~ver, receive a card from the Board indicating their rank 
and final composite score. and many test·takers reveal such in· 
formation to their peers. 
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34. The testimony concerning whether the Board would 
have provided test scores to the City had the City requested 
them was inconclusive. Although the City never requested test­
ing information from the Board. the Court concludes that the 
test scores were not available to the City from the Board. 

3S. Plaintiffs contend that the City could have required 
rank and test score information from "informal lists•. reflect­
ing rank and test score information. created by individual 
promotional candidates and frequently posted, as a matter ot' 
general interest, at the stations. The lists do not include 
descriptive statistics, such as standard error of measurement. 

36. The informal lists are created through a "grapevine .. 
process of calling various test-takers to ascertain their rank (and 
sometimes score) as well as the rank of any other individuals of 
which they may claim knowledge. BFRS Battalion Chiefs make 
daily rounds at each station and sometimes look at these infor­
mal lists. Some of the information contained on the informal 
lists bas occasionally been shared with Chief Gallant or 
Chief Laughlin on an informal basis. 

37. The informal lists are rarely complete beyond the 
first ten (10) tq fifteen ( lS) positions (if complete to that point), 
and reflect the scores of between zero and fifty (50 % ) percent 
of the individuals listed. Information concerning the rank (and 
perhaps the score) of persons ranked below position 115 is 
sometimes contained on the lists, and some of the inforr:ial lists 
received as exhibits reflected the rank of some of the black 
promotees. 

38. The City considers efforts by the City employees to 
compile score and ranking data unreliable. 

39. Due to problems with clerical errors, the City does 
not consider the Personnel Board card sent to examinees to be 
a reliable source of score and rank information. 

40. The lists are generally, though not end rely. accurate 
wicb respect to the rank of the top ten (10) to fifteen (15) in· 
dividuals, where listed, but are not as accurate with regard t.o 
the test scores listed. if any. 
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41. The Court concludes that the informal lists do not 
provide sLtfficiently complete or reliable information to enable 
the City to make any meaningful judgment regarding relative 
qualifications of promotional candidates. 

42. The plaintiffs also contend that the City could have 
acquired test score information from the Board Consent Decree 
reports filed with the Court. Comparison of the filing dates of 
the Board's report wirh dates of promotions reveals that 
Woodrow Laster was the only black whose score could have 
been ascertained prior to his promotion and the Court had 
previously determined that Mr. Laster was promotable at a 
hearing oo April 23. 1982. Moreover, there is no evidence sug­
gesting that these reports were contemplated as a source of test 
score dara and were not, under the terms of the Personnel Board 
Consent Decree. required to be furnished to the City. 

43. Or. Bernard Siskin is an expert qualified to testify 
concerning statistics. 

44. Dr. Siskin analyzed the probability that the dif­
ference between two individuals' test scores would be as ob­
served if their true test scores •Nere a given number of standard 
errors of measurement ( .. SEMs") apart. 

4S. Dr. Siskin did not in view ohhe Court's limitations 
as to the scope of trial conduct any studies to attempt to deter· 
mine whether the Personnel Board's eominations are job re­
lated. 

46. Or. Siskin compared the test scores of selected (i.e. 
promoted) blacks with the test scores of certain non-selected 
(i.e. non·promoted) whites. He used test scores from the 1982. 
1983 and 1984 fire lieutenant's exam and for the 1983 fire 
captain's exam. 

47. Dr. Siskin concluded that. at the .OS level of sig~ 
nificance, several non·selected whites' true test scores eit· 
ceeded the true test scores of selected blacks by 4 or more 
SEMs. 

48. The SEM~ used by Dr. Siskin for the examinations 
he considered had been cakulared by the Personnel Board and 
orovided to him by counsel for the United States. The SEMs 
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had been calculated based on the Kuder-Richardson 20 
reliability coefficient ( .. KR20"). He used raw examination 
scores, and, given the date he had, converted scores could not 
be used. However, he testified that he did not believe that there 
would be much difference in the results if converted scores were 
used rather than raw scores. 

49. If the City had had au of the converted scores for a 
particular examination, it could calculate the standard devia­
tion. The reliability coefficient which he used for raw scores 
could reasonably be used to calculate the SEMs for converted 
scores. 

SO. To calculate the SEMs, the City would have had to 
have the reliability coefficient and the standard deviation of the 
test being considered. 

St. To calculate the standard deviation, the City would 
have had to have all of the examinees• scores on a particular ex­
amination. 

52. To calculate the KR20, the reliability coefficient 
Dr. Siskin used, the City would have had to have the number 
of correct responses given to each question on the exam. 
Without the pass/fail rates for any of the questions, the KR20 
could not have been determined. 

53. Dr. Sisldn's analysis could not have been done by 
the City if the only information available to the City were the 
informal lists of examinee's ranks and scores reflected in 
PX 162, PX 163, PX 164 and PX 165. There is no evidence 
that any of the informal lists contained enough information to 
conduct Dr. Siskin's analysis. 

54. The Court concludes that the City had no source 
from which it could rel!ably obtain sufficient information to 
consider in any manner on the test score of a candidate on a 
promotional exam in comparing competing candidates. The 
City officials making {or recommending) candidates for promo­
tions did not on any occasion have sufficient reliable inform.a" 
don about the test scores and about the significance of the 
differences in these scores to have been justified in not promot· 
ing a minority candidate. 
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BFRS Seniority 

SS. Plaintiff$ appear to rely on seniority as a proxy of 
sorts for experience pined in the BFRS. It is basically agreed 
that experience as a firefighter with the BfRS is valuable in 
terms of performing the duties of lieutenant or captain. 
However, the amount of experience necessary or desirable, a 
manner in which to quantify experience for purposes of com­
paring the experience of the individuals, and the relationship of 
years of service to experience pined appears to be largely mat­
ters of personal opinion. 

S6. Several witnesses, including a Battalion Chief. take 
the view that the quality and quantity of experience pined in a 
given amount of time varies widely depending on the activity 
of a station and the general nature of the emergencies in its ter­
ritory (e.1. industrial or commercial firefi1hting versus 
residential firefightinl). Otkr witnesses, including a Battalion 
Chief, testified that the station assipment is of little sig­
nificance. Yet other witnesses fall between the two extremes, 
apeeing that station assignment can make a difference, but as­
signing varyin1 degrees of sipificance to that difference. 

51. No witness wu able to state a manner in which the 
difference in experience could be meaningfully measured or 
quantified in any fashion, much leas one that would reasonab­
ly measure the job relatedness of that criterion. To the con­
gnry, thcu questioned on the matter professed an inability to 
quantify or compare experience. The Court thus finds it un· 
neceuuy to adopt uy opinion u to the degree to which ex­
perience my vary, due to the Court's finding that experience 
cannot be measured or compared for purposes of predicting job 
performance u lieutenant or captain. 
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58. It appears dear that experience does vary to some 
undetermined and undeterminable extent from station to sta­
tion. and hence the Coun concludes that time in service is not 
a reliable or uniform measure of experience. 1 

59. Most importantly, there is no evidence demonstrat­
ing a relationship between BFRS seniority and job performance 
as an officer. 

60. Additionally. the first black was not hired on the 
department until 1968, and only one additional black was hired 
prior to the initiation of the Manin suit in 1974. This under­
representation resulted at least in part from discrimination 
against blacks. In light of the obvious adverse impact on blacks 
which results from considering seniority. together with the ab­
sence of any sugestion that seniority predicts job performance. 
the Court finds that seniority is not a factor which can be con­
sidered under the City Decree in selecting between black and 
white candidates. 

Highest Formal Station Assignment 

61. Within the general classification of firefighter, 
various positiqns exist. for example, on the engine, the posi­
tions from lowest to highest are plugman. back-up man, noz­
zleman/assistant driver, and driver (the driver is also frequently 
a "leadworbr" position, recognized by the Board in the form 
of s~ premium pay - the Jeadworker position will be ad­
dressed separately, below) 

62. The general rule, which appears to be followed the 
vast majority of the time, is that station positior1s are assigned 
based on station or department seniority. While there was tes· 
timony that the captain, who assigns positions, has the discre-



«; 
; 

I 
( 

I!
 r .

f I 
t 

s 
=

 ; ~
 I 

Ii 
i'

 i 
t ::: I 

~ 
sr. 

i' 
~ 

i 
a· 

a f 
a 

::. 
'I

S
 
~
~
I
 

· 
~f

"·
f 

a 
H

 
•w

 
t1

1·
? 

~=
* 

:s
ii

 
s 

i 
°' 

s 
I 

· 
I 

1 
~ 

R
't 
~ 

•"
"' 

t 
· 
~ 

e 
0 

s 
J·!

!:"'
 1

 =•·
11

 J. 
!!: 

• .
... i a I

·· 
!1

 · 
If f

.11
 U

tJ
.h

. ·
 !

jf
i . .g

 
~i

i 
i1

·•
 f 

I!
: 

. 
S-

. ··
I:

 
.f

 ' 
JI 

I.
) 
If

~ 
~ l

 
!1

.i 
1·1

1d
f 

!I 1
1 11 

IH 
1l

.1
jh

•u
1.

11
 !

r!
; 

ii
i 1

ii.
1
u:: 
I J1

!.ff
: 1·1 

~11
· J
Ui
~l
J·
~i
JH
 t':

J[ 
B.

 !i
 

· 
r rr

 
· I

 
f 

.... 
n 

. ;
i'
 

I 
SI 

i 
I'

 
I: 

i 
I 

e: 
f 
f ~

 
I: r

' •
 r-1l

 s: ~ 1
11 

i' H
 fl.~

-s 
f. rtl

 1r !
 • 1

1 r
s 4

j 1.
 ti. ~ 

1 .
. !

' 
'f

 
...

 
ii
 •

 
e. 
I 

... I 
• 

-11
 ii· i

 c
t 

::h
 =-

-6
' -

..
 r

:t.
 

I"
 &

 (
 

. 
i 

1"1
 :fl 

A
l 

! 
f!

' ...
 ;

· 
I 

i'
 !!

:j 
tn

 
I 

. 
I 

2.
 

. 
..

 !! 
! 

5!!
 ;;p

 B
 

I 
• 

s 
s 

0 
; 
~
 

.... 
~ 

~
 

. ;
;· 

£ 
iF

 -
a
' 

. 
Ii

 c
t 

• 
[ 

!'
 

~
~
 

ii
 

t I 
.. · 

rJ
i·

 1r 
i 

I. 
'·Ji 

i •
· r·

 re
.lj

t~ f
 r;1

 
ts 6

 
I •

. ' 
1 f '<

e 
r 

. s .
i. 

" 
.c

 r 
1 

r 
"' i 

r! 
'· i 

... 
j 

' 
• 
J 

r 
t ~

 Al 
• 

S
 !. 

. 
fa

t 
!: 
i 

~ 
f 

~ ~
. 

. 
a ! 

11
 ~ 

( 
· i 

R
 
l 

~.i
~ 

ri
r!

 H
 

1J
11

r:l
 

1-(
 1 11f ..

 id
l"

1
·=

i 
1·~1

· 
! 

s· 
i 

•. 
•I

 .ti i
· 

s. 
a 

If I
 

a 
f 

• 
lr

 -
r 

(I
 1· 

~ 
~ i

 .:
 

~·1'
"1 

!~
fi
 s

 
iJ

' ... 
!1·

 l
' 

~}'
t~h

i.i
:s.

 {
 f

"~
 

I"
. 

. 
=I

' I·
 

i 
; 

::r-
l-.

e 
. 

. t
 

" 
i"

 Al 
s 

a 
. s

 i.
 

. . 
~ l

 °'
 



95a 

Captain's belief that the individual is prepared for the test. It 
is the obligation of the individual's officer to prepare him for 
the driver's eum who hence bears partial responsibility for a 
firefipter's test result. One of the blacks testified that the 
rasoa why be was not certified as a driver was that at ms sta­
tion only those one level below the driver could lake the driver 
test. 

68. The driver's exam is administered by Smith and in­
cludes knowledge of the equipment and the apparatus, use of 
that equipment. bydnulics. and a road test. The individual is 
tested on the apparatus be usually rides. If be does not ride an 
engine. be is tested on the engine at ms station as well. A 
&efigbter need pass the driver's test only once. reprdless of 
whelber be transfers to an apparatus 011 which be has never been 
tested. 

69. The test is oral. rather than written. and there ap­
puudy exists no document reflecting the questions to be 
asked. lboup the test in each cue seems to be fiairly uniform 
ucl exh:autive, there are no parantees of consistency. The 
Pldina also IPl*fl to be flexible. 

10. The &st black to pus the test was Leslie Garner. 
who did so in 1972. Only 16 blacks have since passed the 
driver's tat. 

71. Records of those passing the test are forwarded to 
the Chiefs office; records of those Wliq are net. 

12. While Smida temfied dm the driver's test is job re­
lated to die job of driviq 1 fire~. be testified unly that 
die bowledp covered by the driver's test was .. useful" to a 
fft 1--.m in the perfonnuce of his duties. 

13. Tbe Court concludes that die rigbt to a.He the test. 
the test itleJf, and die scoriq dlereof, invoJ¥e too much latitude 
left to be eurciled at tbe cliscretiOD of .,eri« offtcen. This 
..-the criterion of eenifiadon u driver die kind whic:b bu 
been foaad to be putiadarly suspect u libly to be affeeted by 
the biun of die superior. Moreover, then is no evidence on 
wbicb to base a fiadina dllt passage of tbe driver· s test is predic:-
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tive of performance as a lieutenant or captain. it is not a per­
missible criterion on which to base promotional decisions. 

Months Served as Medic 

74. A "medic" is a state licensed paramedic capable of 
performing advanced life support procedures. The training of 
a medic is extensive, and in light of the fact that 60% of all the 
BFRS runs are for emergency medical service, it certainly ap­
pears to be valuable experience for an employee of the BfRS 
of any rank. 

75. While there was testimony that being a medic was 
beneficial to a Ueutenant. there was also evidence that it should 
not be considered, and there is no evidence suggesting that 
whatever benefit it confers can be quantified. 

76. More significantly, there is no evidence showing 
that qualifying as a medic is predictive of job performance as a 
lieutenant or captain. 

77. Moreover, the evidence reflects that over the history 
of this program whites have had a somewhat greater opportunity 
than blacks to achieve medic status. The medic program was 
established in 1973. No black firefighters of the BfRS were in 
either of the first two medic classes attended by employees of 
the BFRS; the department paid the tuition for that training and 
allowed the selected employees to receive the training, in part, 
on company time. Witnesses have been able to name only a few 
black paramedics out of 120 in the department as a whole. 
Whether this was based on the intentional exclusion of biacts 
from the medic program or, as is more likely. resulted from the 
earlier exclusion of blacks from lhe department as a whole is 
irrelevant. The fact remains that blacks as a group are substan­
tially underrepresented in the- medic ranks, a status which is 
Htely to continue since the BFRS in 1982 stopped paying tui­
tion and allowing time off for paramedic training. Reliance on 
medic status cannot be validated and is an impermissible 
criterion for comparing promotional qualifications. 
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Months Served as Leadworker and 
Shifts as Acting omar 

78. Leadworker status is the highest position which can 
be obtained by a firefighter in the BFRS. The position of lead­
worker carries with it responsibilities beyond those of other 
firefighters. A leadworker assists his or her Lieutenant in the 
performance of supervisory duties and can be called upon to 
serve as acting officer in the absence of the regularly assigned 
officer. An acting officer has the duties. responsibilities and 
privileges of an officer. 

79. The evidence reflects the leadworker position can 
give a firefighter valuable experience for serving as an officer. 

80. The leadworker position is usually assigned on the 
basis of station seniority. 

81 . Assignment to leadworker is based on the discretion 
of the captain. In cases when the most senior firefighter is not 
promoted to lead worker, the captain chooses the lead worker 
based on bis subjective opinion of who is most qualified. 
Criteria which are influenced by the subjective evaluations of 
supervisors are. obviously, in this context suspect. 

82. However, the evidence does not support a con­
clusion that the mere fact of service as lead worker or acting of­
ficer predicts successful job performance as an officer. While 
it is self-evident that leadworker and acting officer experience 
is valuable, and the record so reflects. there has been oo tes­
timony concluding that serving as Beadworker or acting officer 
will necessarily make an individual a good officer. To the con­
trary. Battalion Chief Wood notes that the value of the acting 
officer experience is determined by bow well the individual per­
forms as an acting officer. The mere fact of service does not 
reveal enough. 

83. Additionally, as is the case with all criteria based 
substantially on seniority, blacks have not as a whole. had the 
same opportunities as whites to meet this proposed criterion. 
The testimony indicares that only one blade has ever served as 
lead worker. 



84 Due 10 the dear adverse impact on blacks and illr 
.1hscoce of ev1de1K·e th.ill service 1*5 leadworker or actin3 offin·r 
v.111 suixessfully predict job performance. leadworker l$nd ~-
1111g offu.:er saatus are not permissible criteria on which IO h;a~ 
prnmotiorud decis10ns. 

Educational hy lncmain 

85. Pursuanl to the B~rd rules. incentive pay 1s 

.1w;udeJ for certain eduntiorud accomplishm!nls. An m 
Jn·iJual who obtains an AAS degsree in Fire Science toff~r~ .at 
frfferson State Junior College) wi!ll receive a 5'1. pay 1ncreaSt" 
:\ n aJJitiooaJ 5 '\ may be obtained if an individual earns a four 
year ~grtt in certain. specified fields (e.g .. Business Ad 
ministration). 

86. The Fire Science Curriculum at Jefferson State con­
sists ()fapprnllimately twenty-sill C'.!6)courses. duneen i 13) firr 
related courses and thirteen ( 13) liberal cuts courses. 

87. As with the other cdteria heretofore discussed. 
l)pmions as to the value of fire science course work cover a 
broad range. A Fire Science degree was considered highly sig­
nificanc by some witnesses. yet relatively unimportant to 
0thers. Those who thought it should be considered in promo­
tional decisions were unable to assign a weight to its value rela­
tive to other criteria. Others thought it should not be considered 
lt all in making promotional decisions. 

88. More significantly. there was no evidence that 
lieutenants or caplains with a Fire Science degree perform bet­
ter th.an lieutenants or captains widlout such a degree. or that a 
Fire Science degree predicts to any demonstrable extent the per­
formance of ara individual as an officer. Having a fire Science 
degree. hence. has not been shown to be a job related selection 
..:riterion. 

89. As to c1eJ1t for non-fire-related degrees. there has 
~en htde oc oo explanatory testimony that such a delfee is re­
lated co the responsibilities of a fire officer. The Coun finds 
that any possable connection is tenuous at best and whether a 
.::mJ.idale has a liberal Jrts Jegree 1s not an appropriate measure 
,Jf companson. 



c »ther Flren1htin1 E•perienu 

·~o Thf' teslimony refle<.:ts that firefighting experience 
ptainf"d oul!llide the 8NtS may be helpful. but again may not. It 
wnt•ld certainly appe<1r to depend on the extent and complexity 
uf Che prior e•peri~nce. factors not taken into account by the 
11nitt"d Seate!!. It apfl".ars that the BFRs•s extensive training 
tiuh~mml.'!I all hut elltensive, sophisticated prior experiences. 

'J l . More importanlly, there is no evidence demonsttat­
in11 a wlatinnship hetween outside firefighting experience and 
l'«'rformance as ~ lieutenant or captain. It is not a job related 
l'l4'it-dion critt'rion. 

9 2. The Court finds that prior fire experience is not a 
l'lt'rmis!iiihle criter1(m on which to base promotion.al decisions in 
•h«' Fire Department. 

9.\. The Uniaed States and plaintiffs have suggested that 
the fort'@.oing criteria should havf! been considered collectively 
hl ,·ompare promotional candidates. The Ci«y and Defendant­
lnl<-rvenon have responded. not unfairly. that the factors are a 
•hodge-podge"' of !.Invalidated criteria. 

9-$. Irrespective of the value of any individual criterioo 
standing alone, the Court recognizes tlw there has been notes­
aimony eigplainin3. or even suggesting. bow each of the criteria 
~hould or could have been weighed and evaluted apinst other 
"riteria. Those who testified on the subject were unable to sug­
gest an analysis; and the record reflects that each individual 
questioned had a different notion of whether. and ta what de­
iree. a panicular factor was of significance or should be con­
sidered in making promotions. 

95. While plaintiffs presented a great deal of evidence 
suggesting that meeting certain criteria could be useful to .w of­
ficer. mas Coon has beard not m i• of evidence that officers 
who meet any or all of those criteria .-a!ly perform better as 
Officers than those WOO do BOt. Plailltiffs. in Shon. have Dot 
presented evidence that their proposed criteria can be combined 
to create a job related selection procedure, i.e., a method of 



n .1lu.a&mj canJ1Ja1cs wtuch w1ll ac.:c:ura1ely predict th«' tr foturr 
1wrfornwncc as lltlkc.-s. 

~c. Thcrdt.•rc. !he plamlilffs have not Jemonl!lUakJ ch.11 
.my of lhe indi'· 1Jual plaintafts, wcrc at the time of !heir promo 
lhln Jcmt•nsauhly bt"ucr qualifi<-J than any of the blades l'rr 
111ieJ frtun «he S41nC eligible re1ister baseJ on the n~sull$ of .1 
,,lh rda&cJ sell"l·uon tlf,-.·ooure. 

~7. fohn Duncan rccomm¢nds candidates for promot11111 
m lhe Engin«rn13 Department. B«aulM! Duncan is personally 
lamilw wich most of the people in the Eng1neer1n1 Oep.artffit'nt. 
lus promoaional prktt1..'e. both p~c-and post-Decree. •~to ha"" 
his r~ommeadation for promotion on has uassment M the 11>h 
Ju1ics oflhc pllSalion in question. And hss knuwtedge of the pa~ 
~ xperieocc. job perform;aoce and munmg of the candadates for 
promotioo. Hobson Raley. Assistant City Engineer. aimscs 
DuDl..'an in sel«ting canJiJai.es for promot1on hy mterv1cwmg 
tile candida1es and making r«ommendations to Duncan. Ot 
1.."l-lUrse. Dum.:an consaJereJ the requirements of 1he ('i1y 

Deuce. 

~8. In Dum.:an·s view, I.he Personnel Board determme5 
w~lher an inJiviJual 1s qualified; Ounan also evaluates the 
mJividual anJ makes an inJepenJent Jetermtnauon. 

99. Neilher DUllan nor Riley were aware of the lt~st 

score or rank of Lucious Thomas prior to lus promouon. 

100. Raley ;md DuRQn Jiscussed the promouon.al list 
.mJ recommcooed Lucious Thomas for the position of c1v1I en­
gineer based on the requirements of the Ciry Decree. 

IOI. Lucious Thomas was qualified for the c1v1I en­
gmeer p-OSitioo. 

102. The reasons Duncan considered Ware better 
'4ualit1ed than Lucious Thomas were: his higher rank on the 
('.ertifteation of eligibles. his seniority. the fact that his job per­
formance was slightly bener (though he also testifies that they 
""!!re •a00ut equal .. ). anJ the fact that Mr. Thomas was black. 
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IOl Uunc:an cnm'ildered the fact that Ware was white to 
h(' a po41itive f;Ktcir which would have supported the selection 
nf Ware. 

104. Though Jack Dunlap, a former supervisor of 
lltdmH, had certain criticisms of Thomas' past performance. 
Dunlap did not dh1cuss these criticisms with Duncan prior to 
Thcunas· pmmneion to civil engineer. Dunlap had also recom-
00'.'nded Thomas for promotion to Chief of Party based on his 
joh performance. 

IO~. Duncan helieves that Lucious Thomas was not 
ti«'monscrahly le!\!I qualified than Kenneth Ware, and the Court 
•m flmJ~ 

!06. The promotion of Thomas was made pursuant to, 
anJ was requirt'd hy the City Decree. 

lewolnmmt of <:Aly Administration and Promotions 

I07. Aside from the selection of department heads. the 
Mayor of the City of Birmingham and the Mayor's office have 
very little involvement in making promotional recommenda­
teons in the En1ineering and fire Departmenr.. Typically. the 
City's Office of Personnel reviews all personnel matters with 
lhr t"llception of Departmeru head promotions without the in­
\•olvemena of the Mayor's Office. 

108. 11he Mayor·s view is that the certification of an in­
dh•idual for promotion by the Personnel Board creates a 
presumption that the individual is qualified. The information 
provided to the City by the Board relative to individuals' 
qualifariom is scanty. The Mayor bas never seen test scores 
of individuals certified as eligible for a position with the City 
of Birmingham - even of those candiclales for department head 
positions. despite the Mayor's having requested the Peo.oME.i 
Board to allow him to see aU the information mat was u·aiuble 
on candidates for the position of Police Chief 

109. The Court finds funber tlW th!: Mayor's in\'oive­
ment in reviewing promotions wit:hin the Fire Department and 
the Engineering Department of the City of Birmingham is ~ 
slight that it merits no further attention by this Court. 
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I IO. Gordon Graham, the Chief Personnel Officer of 
the City of Birmingham, is responsible for directing the ac 
tivities of the Office of Personnel which includes supervision 
of personnel records, affirmative action responsibilities. 
benefits administration, administering the occupational safety 
;md health plan and labor relations. Pursuant to the c,msent 
Decree. the Mayor further designated Mr. Graham as the City'" 
Affirmative Action Officer. 

l 11. When the City rejects a certified candidate on the 
basis that the individual is not qualified, the Personnel Board 
ordinarily recertifies the rejected candidate. 

112. The only factors department heads are required to 
consider in making promotional recommendations are the in­
dividuals certjfied by the Personnel Board, the requirements of 
the Consent Decree and the City's preferential policy toward 
City residents. 

113. All applicants c.ertified by the Personnel Board are 
presumed qualified unless a ccandidate lacks some essential slcill 
that the Personnel Board did not test. 

l 14. As Affirmative Action Officer of the City. 
Mr. Graham is responsible for reviewing, prior to final selec­
tion. a department head's written just!fkation for failure to 
select certified b!ack or female applicants in jobs in which 
blacks or females are underrepresented under the terms of the 
Consent Decree. 

115. The City has nc; formal promotional criteria. 
Department heads have been instructed to recommend can­
didates who in their judgment are qualified. 

116. On occasions the Office of Personnel has accepted 
eJtplanations of the failure to recommend a certified black or 
female pursuant to a determination by the departmer.t head that 
the female or black was less qualified. 

117. lfa department fails to recommend a certified blade 
or female and the Consent Decree goals have not been met, 
when the Office of Personnel receives the recommendation 
from the department head he reviews the recommendation to 
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determine if there was sufficient written jushficatH1n for the 
failure to select a hladc or fPmale. 

City Dttree Interpretation 

118. One purpose of the City Decree was to insure that 
any disadvantages to blacks and women that may have resulted 
from past discrimination against them are eliminated. 

119. One purpose of the City Decree was to avoid the 
burdens and expense of litigation. 

120. Paragraph 5 of the City Decree obligates the City 
to adopt as a long term goal the employment of blacks and 
women to each job classification in each department of the City 
in percentages which approximate their respective percentages 
in the civilian labor force of Jefferson County as defined by the 
1970 Federal Census. 

121. Paragraph 6 of the City Deer ... c obligates the City 
to establish and attempt to achieve an annual goal of making 
probational appointments of blacks to vacancies in the position 
of Fire lieutenant at a rate of 509' or at the rate of black rep­
resentation among applicants, whichever is higher. 

122. Paragraph 8 of the City Decree obligates the City 
to promote at least one black to the next tw<> Captain vacancies 
in the Pire Department. 

123. The goals referred to above and set out in 
paragraphs 5, 6 and 8 of the City Decree are expressly made 
subject to the availability of qualified black applicants; the 
aforementioned goals are not expressly made subject to the 
availability of black candidates who are not demonstrably less 
qualified than competing white candidates based upon the 
results of a job related selection procedure. 

124. The purpose of the aforementioned goals is to cor­
rect the effects ofany underrepresentation of blacks and women 
in the City's work force. 

125. Paragraph IOa of the City Decree obligates the City 
to request the Personnel Board to certify selectively to the City 
for appointment qualified blacks and females, whenever such 



.ll r1,1n 1::. m:n::.::..u} 1t1 en;,ahk• th<" l '1ty 10 mccl lhl' ;1i'orrmr11 

t "\f'•'J 8,ll.lls. 

12<1 P.uJgr;,aph ' of the City Decree prov1llrs lhal 
·· 1 nncJ i.1 I .u:uons .mJ pracl ICCS rcquired tty the terms of or prr 
nnurJ t:.1 l'ffe(luatc .rnJ carry oul !he purposes 11f lhr <'on'\rnl 
lkdt:l' slloill 1Mt Ile JccmcJ discriminatory within the m«":uung 
,1f the prn\"is1,ms of 4.! U.S.C. § :!OOC.lc-Wll. (j) ... 

l.:!7. Paragraph.:! llfthe City Denee provtdc~ 11t;1t 11oth 
111,s rn thc City tkncc shall he mtcrpreted as rt.:qumng thr. C'ily 
1,1 lure or prnmolc a !cs." qualifieJ person in prcforencl" to ;1 prr 
-.,in wh,l is .. Jemonstrably !letter qualified hascd upon thr 
1 ~·su hs ,,f J j,>b re lat~ sclccllon pn.x:edure ... 

I .:!t\. rhe purpose of p.1ragraph 2 was to relieve the C:ily 
11 ,1m liabil ily unJcr the Docrct if, •lit hough otherwise rnq11irrd 
by the Dence, it sh,1uld reject a minority candidate hecausc 1hr 
results of J job rdatcJ selection prncedure show that p1!rs1m to 

h,· Jcm0nstrably less qualified. 

l 29. fhe hiring JnJ promotion hy the City of li•ss 
.:iu.ilifieJ blJck.s m preference to ..:ompetmg white candidatl's 
wit .. ) are Jcmonsu-abiy better qualified based upon the results ol 
J Jl)b relat~d sele\:tion pnxtdure is permitted to effectuate and 
1:.irry llUt the purpvses of the Decree. 

I JO. The City Decree authorizes the City. in order tn 
meet the aforemenuoned goals, to hire and promote b'Iack can-
1.lid.ltes who are certified as qualified by the Personnel Board, 
;:\en if such candidates are demonstrably less qualified than 
.:1.m1pcting white candu.iates based upon the results of a job re­
lated. seiel:tion procedure. 

131. The ph1ase wjob related selection procedure" . .lS 

used in paragraph 2 of the City Decree, means a selection 
;'nxeJure which is >.Alid.ued or capable of being validated. 

I }l. fhe word wdemonstrably ". used in paragraph 2 of 
rhe City D&.:ree, means both .:le~uly and measurably. 

l .D. :\ seiection proct.>dure which relies 111 substantial 
pJrt 0n subjective (riteria is nut a re laced selecuon procedure 
-~ ithin the meaning of paragraph: uf the City Decree. 



I :H. The wie of a nelcttion procedure which has a com­
llflllPlll that would perpetuate the ef'focll! of past discrimination 
woohl be contrary to lhe exprl'!~!I purposes of the City Decree; 
•rnch !!election procedure in not a .. job related selection 
111 ocetlure .. within the meaning of paragraph 2. 

11'.l. The City Decree doc!! not obligate the City to com­
piu-e the relative qualifkat.ionR of black and white candidates 
for promotion JJ!"lor to hiring or promoting blacks. 

I :l(1. The City Decree doc~ not obligate the City to adopt 
A joh related 11electlon procedure. 

I :n. The City Decree docs not obligate the City to com­
pare ncotes 1u.:hlcvcd on promotional examinations by black and . 
while caitdldates prior to promoting blacks. 

I JS. With the po!;sible exception of Albert Isaac, the 
< 'ity ha§ not ldcntlllcd any of the black promotees as individual 
victims of past discrimination. Promotee Albert Isaac was a 
rr.ciaJi«mt or haclcpay pursuant to the City Decree. Nor has any 
r.vidcnce been submitted indicating in fact that any other black 
promotcc is an individual victim of past discrimination. 

IJ'). In the course of the promotional process. the City 
never considered or compared the qualifications of competing 
nmdidatcs for promotion in the BFRS (outside of the fact of 
certification from the Board). 

140. Each of the plaintiffs is qualified for the promotion 
he claims was illegally denied to him. 

141. But for their race, each of the piaintiffs would have 
hccn promoted to the 9osition which he claims was illegally 
denied to him. 

142. Had each plaintiff been black, he would have been 
promoted to the position which he claims was illegally denied 
to him. 

143. None of the individual plaintiffs (nor their privies) 
are parties to the City Decree or the Board Decree. 
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144. But for the Board Decree and the City Decree, none 
of the black promotees would have been certified for the promo­
tions they ultimately received. 

145. The City does not use a job-related selection pro­
cedure in evaluating the qualifications of certified candidates or 
in comparing candidates' qualifications. The City has made no 
effort to develop or ascertain the cost of such a procedure. 

146. The City made no judgment during the promotion­
al process about the relative qualifications of the certified black 
and white BFRS promotional candidates. 

147. In September 1981, 9.4% of the individuals in the 
classification of fire fighter were black. 

148. In March 1982, 10.54% of the individuals in the 
classification of fire fighter were black. 

149. In June 1983, 12.64% of the individuals in the clas­
sification of fire fighter were black. 

150. In March 1985, 12.983 of the persons in the clas­
sification of fire fighter were black. 

CONCLUSIONS OF LAW 

151. The City Decree is lawful. It was approved by this 
Court in United States v. Jefferson County, 28 Fair Empl. Prac. 
Cas. (BNA) 1834 (N.D. Ala. 1981) and plaintiffs cannot col­
laterally attack the Decree's validity. See Thaggard v. City of 
Jackson, 687 F.2d 66 (5th Cir. 1982); Dennison v. Los Angeles 
Department of Water & Power, 658 F.2d 694 (9th Cir. 1981); 
Austinv. CountyofDeK.alb, 572F. Supp. 479(N.D. Ga. 1983). 
The United States has conceded it is not attacking the Decree's 
lawfulness and as a signatory it cannot. City Decree 13. The 
only avenue of attack open to the private plaintiffs is to show 
that challenged action was not taken pursuant to the Decree. 
United States v. Jefferson County, 720 F.2d 1511, 1518 (11th 
Cir. 1983). Furthermore, under all the relevant case law of the 
Eleventh Circuit and the Supreme Court, it is a proper remedial 
device, designed to overcome the effects of prior, illegal dis­
crimination by the City of Birmingham. United States v. Jef­
ferson County, 28 Fair Emp. Prac. Cas. (BNA) 1834 (N.D. Ala. 
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1981). See United Steelworkers v. Weber, 443 U.S. 193 
(1979); .Palmer v. District Board of Trustees, 748 F.2d 595 
(11th Cir. 1984); United States v. City of Alexandria, 614 F.2d 
1358(5thCir. 1980);Paradisev. Prescott, 767F.2d 1514(11th 
Cir. 1985). 

152. The burden of proof is on plaintiffs. Once defen­
dants show that promotions were made pursuant to a consent 
decree, the burden shifts to the plaintiffs to prove by a 
preponderance of the evidence either that the promotions were 
not undertaken to meet the goals of the decree or that the decree 
is invalid. Palmer v. District Board; Setser v. Novack Invest­
ment Co., 651 F.2d 962 (8th Cir. 1981); Texas Department of 
Community Affairs v. Burdine, 450 U.S. 248 (1981). Evidence 
that race was considereq in an affirmative action context is not 
the equivalent of the finding of direct discrimination that shifts 
the burden of persuasion to the defendants. Doughtery v. 
Barry, 607 F. Supp. 1271 (D.D.C. 1985). 

153. In light of the City Decree, plaintiffs cannot prevail 
if they do not establish that the City acted with unlawful dis­
criminatory intent. That an action was taken pursuant to a valid 
affirmative action plan or consent decree is proof that it was not 
taken with the requisite discriminatory intent. United States v. 
Jefferson County, 720 F .2d at 1518; Palmer v. District Board, 
748 F.2d at 601. 

154. "Job related selection procedure," as the term is 
used in paragraph two of the Decree, refers to a validated 
employee selection procedure. See Blake v. City of Los An­
geles, 595 F.2d 1367 (9th Cir. 1979); Craig v. County of Los 
Angeles, 626 F.2d 659 (9th Cir. 1980); United States v. Geor­
gia Power Co., 474 F.2d 906 (5th Cir. 1973). 

155. "Any attempt to assess the relative qualifications 
of two individuals on the basis of their test scores is a risky 
process, and at a minimum requires knowledge of the mag­
nitude of the difference in their scores if r.ot also the sig­
nificance of that difference given the characteristics of the 
measuring device. The need for such information under 
paragraph 2 of the consent decree is highlighted by the language 
of that paragraph relieving the city from its minority employ-
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ment goals onl~ if such minority applicants are 'demonstrably' 
less qualified. 

156. The criteria upon which plaintiffs are relying to 
prove comparative qualifications have not been shown to be 
valid; furthermore, they are the kind of criteria that have been 
viewed suspiciously by courts because oftheir subjectivity and 
tendency to perpetuate the effects of past discrimination. See 
Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975); Miles v. 
M.N.C. Corp., 750 F.2d 867 (11th Cir. 1985); Walker v. Jef­
ferson County Home, 726 F.2d 1554 (11th Cir. 1984); Ensley 
Branch, NAACP v. Seibels, 616 F.2d 812 (5th Cir. 1980). Any 
selection procedure which utilizes subjective criteria or length 
of service ..:.. or other criteria which have been tainted by sub­
jectivity or consideration of length of service - cannot be 
reconciled with the City Decree. which was expressly intended 
to ensure an end to discrimination against blacks, and to remedy 
any disadvantage to blacks resulting from past discrimination. 

157. The hodge-podge of "criteria" proposed by plain­
tiffs do not constitute a selection procedure. No formula has 
been offered, let alone proven valid, to assess the relative im­
portance of the "criteria" offered by the plaintiffs. The overall 
approach is wholly subjective and is as invalid as its individual 
components. 

158. Paragraph two of the Decree does not require the 
City to develop or use a job related selection procedure. It gives 
the City a limited option and limited defense should the City 
fail to meet the Decree's goals. This conclusion is compelled 
by the Decree's language and purpose, and is suppotled by the 
pre-Decree practices of the City and the Personnel Board. 

159. Plaintiffs have not established that any of the white 
plaintiffs are demonstrably better qualified than any of the black 

2 Of the common meanings of the word •demonstrabthe ones most 
suitable in this context are •obviously" or "clearly". In re: Birmingham 
Empwyment Litigation, 37 Fair. Emp. Prac. Cas. l, 6-7 (N.D. Ala. 1985). 



109a 

promotees based on the results of a valid, job related selection 
procedure. The failure of plaintiffs to identify a selection pro­
cedure, let alone one that is valid and job related, compels that 
cor.c I us ion. 

160. The City Decree entered by this Court, immunizes 
the City from liability for actions required by it. Any questions 
concerning this proposition should be dispelled in this Circuit 
under the present state of the law by the decision of the Court 
in Palmer versus District Board. 

161. Race-conscious actions taken by an employer pur­
suant to a valid affirmative action plan are legal. United States 
v.JeffersonCounty, 720F.2d 1511, 1518(1lthCir.1983);Pal­
nu?rv. District Board of Trustees, 748 F.2d 595. 601 (I Ith Cir. 
1984). 

Subscdiary Condusi@ns or Law 

162. Information or opinions not known to the decision­
maker may not be utilized to establish that there were job re­
lated selection devices showing one candidate demonstrably 
better qualified than another. 

163. Evidence of prior discrimination by the City of Bir­
mingham is admissible to establi~h the factual basis for the 
legality of the City Decree, to show that seniority based criteria 
are suspect as a result of prior underrepresentation, and that 
subjective criteria for evaluating promotions may be affected 
by the vestiges of such discrimination or the attitudes of those 
hired during such period. 

l 64. Selection criteria which incorporate seniority or 
which are based on the subjective discretion or opinions of su­
pervisors may not be considered m comparing black and white 
candidates under paragraph two of the City Decree. 



llOa 

UNITED ST A TES DISTRICT COURT 
NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

JAMES A. BENNETT, FLOYD E. 
CLICK. JAMES D. MORGAN, 
JOEL ALAN DAY, GENE E. 
NORTHINGTON, VINCENT JOSEPH 
VELLA, and LANE L. DENARD, 

Plaintiffs. 

V. 

RICHARD ARRINGTON, JR., as 
Mayor of the City of Bimingham; 
CITY OF BIRMINGHAM; JAMES E. 
JOHNSON, HENRY P. JOHNSTON, 
and HIRAM Y. McKINNEY, as 
Members of the Jefferson County 
Personnel Board; JOSEPH W. 
CURTIN, as Director of the Jefferson 
Count} .·~rsonnel Board; and 
JEFFERSON COUNTY PERSONNEL 
BOARD, 

Defendoms. 

COMPLAINT 

CIVIL ACTION 
NO. CV82P--0850S 

l. This Court has jurisdiction of this action under 
28 U.S.C. § 1343 and 28 U.S.C. § 2201. 

2. Plaintiffs are all residents of Jefferson County. 
Alabama and over the age oftwenty-one years. 

3. Defendant City of Birmingham is a political sub­
division of the State of Alabama and an employer within the 
meaning of 42 U.S.C. 2000e(b). 
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4. Defendant Richard Arrington, Jr. is Mayor of the City 
of Birmingham and responsible for the adminisrrauon and 
operation of the city government of Birmingham, including the 
hiring, assigning and promoting of employees of the City. 

5. Defendant Jefferson County Personnel Board is an 
agency of Jefferson County established pursuant to the laws of 
the State of Alabama, is an employer within the meaning of 42 
U.S.C. 2000e(b). as amended, and is engaged in the procuring 
and screening of applicants and certification of eligibles for ap­
pointment with defendants named in paragraphs 3 and 4 and in 
the administration of a civil service system for such defendants. 

6. Defendants James B. Johnson, Henry P. Johnston and 
Hiram Y. McKinney are members, and Joseph W. Curtin is 
Director of the Jefferson County Personnel Board, and as such 
they are responsible for its administration and operation. in­
cluding the procuring and reviewing of applicants and certifica­
tion of eligibles for appointment with defendants named in 
paragraphs 3 and 4. 

7. The defendant City of Birmingham is a recipient of 
revenue sharing allocations from the United States Treasury 
pursuant to the provisions of the State and Local Fiscal Assis­
tance Act of 1972 (31 U.S.C. 1221 et seq.), and a recipient of 
funds from the United States Department of Justice pursuant to 
the Omnibus Crime Control and Safe Street Act of l 968, as 
amended (42 U.S.C. 3701 et. [sic} seq.). 

8. Plaintiffs are all white, male firefighter employees of 
the City of Birmingham. Pursuant to the provisions of Act No. 
248 of the Regular Session of the Legislature of Alabama of 
1945, as amended to date (hereinafter referred to as the .. Civil 
Service Act'"), the plaintiffs all have applied for, and taken the 
examination for, promotion to the classification of fire 
Lieutenant of the Birmingham fire Department. In partial dis­
charge of their obligations under the Civil Service Act. the Per­
sonnel Board defendants and defendant Director ranked the l 39 
persons who passed the Fire Lieutenant examination and were 
otherwise eligible for promotion under the provisions of the 
Civil Service Act. The plaintiffs are the top seven ranked can-
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didates of the l 39 persons and were ranked in the following 
order: 

I. Bennett 
2. Click 
3. Morgan 
4. Day 
5. Northington 
6. Vella 
7. Denard 

9. The following persons are black male firefighter 
employees of the City of Birmingham who also have applied 
for. and taken the examination for, promotion to the classi­
fication of Fire Lieutenant of the Birmingham Fire Department. 
Among the said 139 persons who passed the said examination 
and were otherwise eligible for promotion, these said persons 
were ranked as follows: 

23. James E. Lester 
53. Ebb C. Finton 
60. Tony G. Jackson 
81. Henry Ward. Jr. 
95. Carl J. Harper 

10. On March 31, 1982, the City through the defendant 
Mayor Arrington requested the defendant Personnel Board. 
through its Director. to certify to it persons for promotion to 
five open Fire Lieutenant vacancies. a true copy of said request 
is attached hereto as Exhibit A. Said request for cenifications 
requests that the Board and its Director cenify names on the 
basis of race and further evidences the City's and Arrington•s 
intention to promote employees on the basis of race. 

I I. Pursuant to the City's and Mayor•s Exhibit A re­
quest, the Personnel Board defendants and its director made a 
certification of names, a true copy of which is attached hereto 
as Exhibit B. Tbe Personnel Board defendants and its director, 
intentionally and knowingly certified the names on the Exhibit 
B cenificadon on the basis of race. 

12. The defendants City and Arrington are following a 
policy of hiring and promoting their employees on the basis of 
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race or color with black employees being employed, hired and 
promoted on the basis of their ract: in accord with numerical 
quotas or goals rather than purely upon merit and superior 
qualifications, all constituting illegal and unconstitutional dis­
criminations against whites in hiring and employment prac­
tices. 

13. The Personnel Board. its members and its Director 
are cenifying candidates for hiring and promotion to the ap­
pointing authority on the basis of race. favoring blacks to the 
deferance of whites, rather than in a color blind fashion and 
solely on the basis of merit, competition and superior qualifica­
tions. 

14. The defendants are certifying candidates and making 
promotions on the basis of race under tlle assumed protection 
of consent settlements entered into and approved by this Court 
inCaseNumber.s, 75-P--066-S, 74-Z-l7-S,and74-Z-l2-S. The 
provisions of said settlements are illegal and the judgment of 
approval of said settlements is void on its face in that said con­
sent decrees provide for defendants to act in a manner contrary 
to the provisions of~ Civil Service Act, the Fourteenth and 
Fifth Amendments to the Constitution of the United States. 
Title VII of the Civil Rights Act of 1964, and other statutes as 
cited herein. 

IS. The failure of the Personnel Board, its members and 
its Director to cenify all seven plaintiffs pursuant to the Ex­
hibit A request is illegal and in violation of the Civil Service 
Act, as it is presently constituted. 

16. The defendants' acts and practices described in 
paragraphs 8 - IS constitute a pattern and practice of resistance 
to the full enjoyment of the righcs of whites and plaintiffs in 
particular to equal employment opportunities within their juris­
dictions and under their supervision and control. This pattern 
and practice is of such a nature and is intended to deny the full 
exercise of rights secured by Title VD of the Civil Rights Act 
of 1964, as amended, and is in violation of the obligations im­
posed by the Omnibus Crime Control and Safe Streets Act of 
1968, as amended, and the Stare and Local Fiscal Assistance 
Act of 1972, as well as rights guaranteed by the Fifth and Four-
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teenth Amendments to the Constitution of the United Stales and 
hy 42 U.S. C. § 1981. Unless restrained by order of this Court. 
1he defendants will continue to pursue policies and practices the 
same as or similar to those alleged in this Complaint. 

17. Plaintiffs further allege that the aforementioned con­
'>ent decrees. as said decrees relate to plaintiffs. contain illegal 
and unconscitutional remedies and are void on their face. 

18. Plaintiffs aver and believe the appointment of the per­
<:ons listed in paragraph 9 to Birmingham Fire Lieutenants will 
occur with the nell.t few days subsequent to the filing of thili 
complaint. if, in fact. such appointments have not already oc­
curred. Such appointment of said persons. on Ole basis of race. 
will cause immediate and irreparable damage and harm to plain­
tiffs, all in violation of their constitutional rights. The grant­
ing of a Temporary Restraining Order will not prejudice or 
irreparably harm the rights of defendants. but will maintain the 
status quo. Plaintiffs further offer to post sufficient security as 
set by the Court. 

19. Plaintiffs aver that there is an actual controversy 
within the jurisdiction of this Court pursuant to 4 2 U. S C 
§ 2101 as to the rights and other legal relations of the parties 
concerning the legality of the defendants' actions and the 
aforementioned consent decrees. 

20. In the alternative, and not conceding the validity of 
the consent decrees, plaintiffs aver that defendants are not 
properly implementing the consent decrees in that the Person­
nel Board 11.u failed to certify plaintiffs Morgan, Day, Nor­
ghington, Vella and Denard and the City is attempting to appoint 
more blacks than permissible under the terms of the City decree 
which plaintiffs further aver is void for vagueness. 

21. Plaintiffs further aver that the Personnel Board and 
its Director, m contravention oft.heir statutory duties. have so 
altered and modified their testing procedures and grading 
procedures so as to pass and certify as eligible persons who are 
not in fact minimally qualified for the position of Fire 
Lieutenant, all in an effort to meet the provisions of the consent 
decrees and thereby the Personnel Board is certifying un­
qualified persons instead of all seven plaintiffs. 
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22. Plaintiffs offer to do equity 

WHEREFORE, plaintiffs pray that defendants, their oHi 
cials, agents, employees, and all persons in active concert or 
participation with them be preliminarily and permanently en­
joined from engaging in any discriminatory employment prac · 
tice based on race or sex, and specifically from: 

a. failing or refusing to recruit. hire. assign and promote 
white applicants and employees on an equal basis with 
black applicants and employees; 

b. failing or refusing to recruit. hire. assign and promote 
male applicants and employees on an equul basis with 
female applicants and employees; 

c. failing or refusing to eliminate qualifications, and 
other selection standards which have not been shown 
to be job related and which disproportionately exclude 
white and males; 

d. failing to certify plaintiffs as eligible candidates for 
promotion to fire Lieutenant pursuant to the En;· 
hibit A request; 

e. failing to strictly follow the certification and appoint­
ment provisions of the said Civil Service Act; 

f. Enforcing or complying with the provisions governing 
promotional goals or quotas relating to fire Depart­
ment promotions or special certification provisions so 
as to insure appointments in compliance with said goals 
as provided in paragraphs S, 6 and 8 of the City of Bir­
mingham consent decree and paragraphs 23 and 34 of 
the Personnel Board consent decrees, all as referred to 
in paragraph 14 of this Complaint. 

Plaintiffs further pray that this Court will enter its decla­
ratory judgment governing the rights, status and obligations of 
the parties and find the said consent decrees and judgment ap­
proving them to be void as illegal, unconstitutional, vague and 
indefinite, and violative of public policy. Plaintiffs funher 
pray this Court will enter its declaratory judgment concerning 
the legality and validity of the actions of defendants as described 
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in paragraphs 8 - 21 of this Complaint, and for such other re­
lated declaratory relief to which plaintiffs may be entitled. 

P!aintiffs further pray for monetary and punitive damages, 
a reasonable attorney's fee fortheir counsel of record, and court 
costs. 

Plaintiffs pray such other alternative or general relief to 
which they may be entitled. 

Of Counsel: 

Isl John S. Foster 
John S. Foster 

Isl Raymond P. Fitzatrick, Jr. 
Raymond P. Fitzpatrick, Jr. 
Attorneys for Plaintiffs 

FOSTER & CONWELL 
2015 Second Avenue, North 
Birmingham, Alabama 35203 
(205)322-6617 

PLAINTIFF'S ADDRESS: 

James A. Bennett 
1508 28th Street, West 
Birmingham, Alabama 35218 

Floyd E. Click 
1901 Union Grove Road 
Adamsville, Alabama 35005 

James D. Morgan 
726 Oak Drive 
Trussville, Alabama 35173 

Joe Alan Day 
1315 46tb Street, West 
Birmingham, Alabama 35208 

Gene E. Northington 
1609 Beckham Drive 
Birmingham, Alabama 35209 
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Vincent Joseph Vella 
620 Grove Street 
Birmingham, Alabama 35209 

Lane L. Denard 
Rt. 2, Box 292C 
Pinson, Alabama 35126 

SERVE DEFENDANTS AT: 

City of Birmingham and Mayor Arrington: 

City Hall 
Birmingham, Alabama 35203 

Personnel Board, Its Members, Director Curtin: 

Annex, Jefferson County Courthouse, Room 301 
Birmingham, Alabama 35203 
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VERIFICATIONS 

STATE OF ALABAMA] 

JEFFERSON COUNTY 

Personally appeared before the undersigned authority in 
and for said State and County JAMES A. BENNETT, who, after 
being duly sworn, states that he has knowledge of the facts set 
forth in the abo"e and foregoing complaint, and avers that all of 
said facts are true and correct. 

(51 James A. Bennett 
JAMES A. BENNETT 

Subscribed and sworn to this filhday of April, 1982. 

STATE OF ALABAMA] 

JEFFERSON COUNTY 

Isl R. P. Fitzpatrick 
NOTARY PUBLIC 

Personally appeared before the undersigned authority in 
and for said State and County FLOYD E. CLICK, who, aftl!r 
being duly sworn, states that he has knowledge of the facts set 
forth in the above and foregoing complaint, and avers that all of 
said facts are true and correct. 

Isl Floyd E. Click 
FLOYD E. CLICK 

Subscribed and sworn to this 7th day of April, 1982. 

Isl R. P. Fitzpatrick 
NOTARY PUBLIC 
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Personally appeared before the undersigned authority in 
and for said State and County JAMES D. MORGAN, who, after 
being duly sworn, states that he has knowledge of the facts set 
forth in the above and foregoing complaint, and avers that all of 
said facts are true and correct. 

Isl James D. Morgan 
JAMES D. MORGAN 

Subscribed and sworn to this 7th day of April, 1982. 

ST ATE Of ALABAMA] 

JEFFERSON COUNTY 

Isl R. P. Fitzpatrick 
NOT ARY PUBLIC 

Personally appeared before the undersigned authority in 
and for said State and County JOEL ALAN DAY, who, after 
being duly sworn, states that he has knowledge of the facts set 
forth in the above and foregoing complaint, and avers that all of 
said facts are true and correct. 

Isl Joel Alan Day 
JOEL ALAN DAY 

Subscribed and sworn to this 7th day of April, 1982. 

Isl R. P. Fitzpatrick 
NOTARY PUBLIC 
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Personally appeared before the undersigned authority in 
and for said State and County GENE E. NORTHINGTON, who, 
after being duly sworn, states that he has knowledge of the facts 
set forth in the above and foregoing complaint, and avers that all 
of said facts are true and correct. 

Isl Gene E. Northington 
GENE E. NORTHINGTON 

Subscribed and sworn to this 7th day of April, 1982. 

ST A TE OF ALABAMA 1 
JEFFERSON COUNTY J 

Isl R. P. Fitzpatrick 
NOT ARY PUBLIC 

Personally appeared before the undersigned authority in 
and for said State and County VINCENT JOSEPH VELLA, 
who, after being duly sworn, states that he has knowledge of the 
facts set forth in the above and foregoing complaint, and avers 
that all of said facts are true and correct. 

Isl Vincent Joseph Vella 
VINCENT JOSEPH VELLA 

Subscribed and sworn to this 8th day of April, 1982. 

Isl R. P. Fitzpatrick 
NOTARY PUBLIC 
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Personally appeared before the undersigned authority in 
and for said State and County LANE L DENARD, who, after 
being duly sworn, states that he has knowledge of the facts set 
forth in the above and foregoing complaint, and avers that all of 
said facts are true and correct. 

/s/ Lane L. Denard 
LANE L. DENARD 

Subscribed and sworn to this 8th day of April. 1982. 

/s/ R. P. Fitzpatrick 
NOT ARY PUBLIC 



IN THE UNITED STATES DISTRICT< 'OllHT 
FOR THE NORTHERN DISTRICT OF Al.AHAl\IA 

SOUfHERN DIVISION 

( INln.n .STAn~s rn: Al\U'.RICA. 

Pl11intijf. 

\'. 

JEFFERSON COUNTY. rt 11/ • 

Drfrr14JanH 

JOUN W. MARTIN. rt al.. 

P"1intiff.-r. 

v. 

CITY OF BIRMINGHAM. rt al.. 

Defrndant.'i. 

ENSLEY BRANCH OF THE 
N.A.A.C.P., et al., 

PltJintijf:t, 

V. 

GEORGE SEIBELS. et al .• 

Defendants. 

CIVIL. ACTION 
NO. 7'i-P-06(l6-S 

CIVIL ACTION 
NO. 7·J Z 17 S 

CIVIL ACTION 
NO. 74-Z-12-S 

CONSENT DECREE WITH THE CITY OF 
BIRMINGHAM 

The plaintiffs filed their complaints in these consolidated 
actions against the City of Birmingham and others to enforce 
the provisions of Title VII of the Civil Rights Act of 1964, as 
amended by the Equal Employment Opportunity Act of 1972. 
the State and Local Fiscal Assistance Act of 1972, as amended, 
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11 U S .C § 1221, rt .rrq., the Omnihus Crime Control and Safe 
Streets Act of 1968, as amended, 42 U.S.C. §J766'c)(l), the 
Civil Rights Acts of 1866 arnl 1871. 42 U.S.C. §1981, 42 
H.S.C. § 1981, and the Fnurteenlh Amendment to the Constitu­
tion of the United States. In their complaints, the plaintiffs al 
lcged that the City of Birmingham and the other named 
defenda>tts had engaged in a pattern or practice of d1scnmma­
tion based on race and sex with respect to recruitment, hiring. 
assignment, promotion, discipline, and other terms and condi­
tions of employment. The City of Birmingham has denied the 
allegations in the plaintiffs' complaints. 

The parties to this Consent Decree are the plaintiffs in the 
consolidated actions captioned above and two of the named 
defendants in those actions, the City of Birmingham and 
Richard Arrington, acting in his official capacity as the Mayor 
of the City of Birmingham. By entering into this Consent 
Decree the parties express their desire to avoid the burdens and 
expense of any further litigation in these actions and to insure 
that any disadvantages to blacks and women that may have 
resulted from any past discrimination against them are remedied 
so that equal employment opportunities will be provided to all. 
The parties waive any findings of fact and conclusions of law 
on all outstanding issues solely pertaining to the City of Bir­
mingham except for costs and attorneys' fees. The parties will 
seek to reach agreement on the amount of attorneys' fees and 
costs for the private plaintiffs in these consolidated actions. If 
agreement cann<'t be reached on the amount of such fees and 
costs, this matter shall be submitted to the Court for determina­
tion. The United States waives any entitlement it may have to 
recovery of costs. This Decree shall not constitute an adjudica­
tion or admission by the City of Birmingham or others signatory 
to this Decree ofany violation oflaw, executive order or regula­
tions. The parties accept this agreement as final and binding 
among the parties signatory hereto as to the issues resolved 
herein. 

The plaintiffs recognize the adoption by the City of Bir­
mingham of Sections 2-4-51 through 2-4-56 of the Birmingham 
City Code ("the fair hiring ordinance"), the annual preparation 
and implementation by each department of the City of Birmin­
gham of affirmative action plans in accordance with the fair 



I Na 

hiring tlrdinance. and the issm1nce by the Mayor of the< 'ily of 
Birmingham of Administraih.:: Directive AA-I anti Executin• 
Order 17-77, as evideoce of good faith efforts by the City (lf 

Birmingham to take meaningful affirmative action to incrcast' 
mim1rit)' and fumafo rarticiration throughout the City's work 
forre. 

N••w therefore. on the hasis of the foregoing reprc 
sentations of the plainti~. &he City of Birmingham and the 
Mayor ofthe City of Birmingham. and all trial proceedings an<l 
discovery fUed herein to dale, it is hereby ORDERED. AD­
HlDGED. and DECREED as follows: 

I. GENERAL PROVISIONS 

1. The defendant City of Birmingham. its officials. 
agents. employees. and all persons in active concert or par­
ticipation with them in the performance of city functions (herein 
C\lll«t1vely referred to as the City) are pc:!rmanentJy enjoined 
and restrained from engaging in any act or practice which has 
the purpose or effect of unlawfully discriminating against any 
employee of. or any applicant or prospective applicant with. the 
City of Birmingham because of such individual•s race. color or 
sn. Specifically. the City shall not discriminate on the basis 
of race, color or sex in recruiting. hiring. promotion, upgrad­
ing, training. job assignments, discharge or other disciplinary 
measures. compensation, or ocher terms and conditions or 
privileges of employment. further, the City shall not retaliate 
against or in any way take action against any person because 
that person opposes or has opposed alleged discriminatory poli­
cies or practices in the City of Birmingham. or because of that 
person's participation in or cooperation with the investigation 
and trial of these actions, or in any proceedings therein. 

2. Nothing herein shall be interpreted as requiring the 
City to hire unnecessary personnel, or to hire, transfer, or 
promote a person who is not qualified, or to hire, transfer or 
promote a less qualified person, in preference lo a person who 
is demonstrably better qualified based upon the results of a job 
related selection procedure. Nothing herein shall prohibit the 
City from discharging or disciplining employees for just cause 
in accordance with applicable law, provided however that any 
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~uch actions are taken and uecuted in a non-discriminatory 
ranner without regard to race or sex. and are otherwise con­
~istent and in conformity with the City's obligations under this 
pecree. 

3. Remedial actions and practices required by the terms 
bf. or permitted to effectuate and carry out the purposes of. this 
Consent Decree shall not be deemed discriminatory within the 
"1eaning of paragraph I above or the provisions of 42 
µ.s.c. 2GOOe-2(h), (j), and the parties hereto agree that they 
~hall individually and jointly defend the lawfulness of such 
remedial measures in the event of challenge by any other party 
~o this liuption or by any other person or party who may seek 
f o challenge such remedial measures through intervention or 
collateral attack. If any collateral lawsuit involving this Con­
$ent Decree arises in state court, then the City shall notify coun­
~el fur the plaintiffs and remove such action to the United States 
District Court. 

4. In the event plaintiffs seek to enforce any provision of 
this Decree they shall provide notice of their intentions to: 

City Attorney 
City of Birmingham 
600 City Hall 
Birmingham, Alabama 35203 

Such notice shall state, with reasonable particularity. the nature 
of the alleged violation and the relief sought. The parties shall 
have a period of thirty (30) days within which to resolve the 
matter informally. If the parties fail to resolve the matter plain­
tiffs may, upon expiration of the thirty-day period, apply to the 
Court for an appropriate enforcement order. 

U. GOALS 

5. In order to correct the effects of any underrepre­
sentation of blacks and women in the City's workforce caused 
by any alleged prior discriminatory employment practices, the 
City agrees to adopt as a long term goal, subject to the 
availability of qualified applicants, the employment of blacks 
and women in each job classification in each department of the 
City of Birmingham in percentages which approximate their 
respective percentages in the civilian labor force of Jefferson 
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County as defined by the 1970 Federal Census. As a means of 
achieving the long term goaJ established by this Decree the City 
m;ay prefer residents of the City for appointment. This long 
term goal shall be appropriately modified to reflect any chan­
ges in the racial and sexual composition of the applicable 
civilian labor force as reflected by the 1980 Census. The par­
ties aJso preserve the right to adjust, through agreement and 
subject to the approval of the Court, any of the goals provided 
by this Decree where it can be shown that a professional degree, 
license or certificate is required to perform the duties of any 
particular job or jobs in the City's workforce and that blacks 
and/or women hold such degrees, licenses or certificates in per­
cent.age terms which are inconsistent with the goals provided. 

A. Goals ror Blacks 

6. In order to achieve the long term goal in the job clas­
sifications set forth below, and subject to the availability of 
quaJified black applicants for those jobs, the City shall establish 
and attempt to achieve an annual goal of maldng probational ap­
pointments to vacancies in permanent, full-time positi0ns in the 
classified service of black applicants at the rates set forth below 
or at the rate of black representation among applicants, 
whichever is higher. 

L 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 

10. 
l l. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 

Interim Annual Goal 

Account Clerk 
Automotive Mechanic 
Building Ins~ctor 
Construction Equipment Operator 
Firefighter 
Gardener 
Heavy Equipment Operator 
Labor SuQervisor 
Police Officer 
Police Radio Dispatcher 
Police Sergeant 
Fire Lieutenant 
Public Works Supervisor 
Construction Supervisor 
Refuse Truck Driver 
Revenue Examiner 
Secretary 
Senior Clerk 
Senior Sanitation Inspector 
Zookeeper 

50% 
50% 
33% 
50% 
50% 
50% 
50% 
50% 
50% 
50% 
50% 
50% 
50% 
50% 
50% 
50% 
50% 
50% 
33% 
50% 
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7. In order to achieve the long term goai in the job clas­
sifications within the job groups identified below, and s•Jbject 
to the availability of qualified black applicants for the jobs in 
those job groups, the City shall establish and attempt to achieve 
an annual goal of making probational appointments to vacan­
cies in permanent, full-time positions in the classified service 
of black: applicants at the rates set fonh below or at the rate of 
black representation among applicants, whichever is higher. 
Attached as Appendix A to this Consent Decree is a listing of 
each of the job classifications included within each of the job 
groups set fonh in this paragraph. 

Job Group 

Group I-Engineering Department 

I) Professionals 
2) Technicians 

Group II-Finance Department 

1) Professionals 
2) Technicians 

Group Ill-Inspection Services Department 

l) Technicians {other than 
Building Inspector) 

2) Skilled Craft Workers 

Interim Annual Goal 

25% 
25% 

25% 

25% 
25% 

Group IV-Traffic Engineering Department 

1) Technicians 

Group V-Office of Housing 

l) Professionals 

25% 

25% 

8. In order to correct the effects of any past under­
representation of blacks in the Police and Fire departments of 
the City of Birmingham, and to further insure the achievement 
of the long term goal established by this Decree, the City shall, 
subject to the availability of qualified black candidates, promote 
at least two (2) blacks to the next four (4) lieutenant vacancies 
in the Police Department and shall promote at least one ( 1) black 
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co rhe ne:\I two ( 21 captain vacancies in the Police Departmelll 
fhe C'ity shall, subject to rhe availability of qualified olack can 
didates. promote at least one (I) black to the next two (2) cap­
tain vacancies in the Fire department. Thereafter, and 1.mtil the 
long term goal of this Decree is met in the Police and Fire 
departments, the City shall seek to achieve the internn goals of 
promoting blacks to vacancies in lieutenant and captain posi­
tions in the Police Department anlf to ''acancies in the positions 
llf captain and battalion chief in the Fire Department at twice 
the black percentage representation in the job classificat,ons 
from which promotional candidates are traditionally selected 
for those johs. 

8. Goads for Womt>n 

9a. In order to overcome the effects of any prior under 
representation of women in the job classifications listed below 
and to correct for lhe effects of the Personnel Board's prior 
practice of restricting Its job announcements in many of these 
positions to •males only'". the City shall establish and attempt 
to meet an annual interim goal of making probational appoint­
ments of female applicants to vacancies in permanent, full-time 
positions in the classified service in the job groups listed below 
at the rates set forth next to each job group or at the rate of 
female representation among applicants, whichever is higher. 
Attached as Appendix B to this Consent Decree is a listing of 
each of the job classifications included within each of the joh 
groups set forth in this paragraph. 

Job Group lnl•rlm Annual Goal 

Group I-Police Department 

Protective Services (Police Officer) 

Group II-Police Department 

Protective Services (Police Sergeant) 

Group III-Fire Department 

Protective Services 

25% 

25% 

15% 
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Group IV -Engineering Department 

Professionals 
Technicians 
Para-professionals 

30% 

Group V-lnspection Services Departments 20% 

Professionals 
Ttchnicians 
Skilled Craft Workers 

Group VI-Municipal Garage 

Skilled Craft Workers 
Service/Maintenance Workers 

Group VII-Office of Housing 

Professionals 

Group VIII-Streets & Sanitation 

Technicians 
Service/Maintenance Workers 

Group IX-Traffic Engineering 

Professionals 
Technicians 
Skilled Craft Workers 
Service/Mainter..ance Workers 

Group X-Parks & Recreation 

Skilled Craft Workers 
Service/Mainter.ance Workers 

Group XI-Parking Authority 

Protective Services 

20% 

20% 

20% 

30% 

20% 

30% 

'9b. With respect to promotions to sworn positions in the 
police department above the rank of sergeant, the City shall, 
subject to the availability of qualified female applicants, seek 
to insure that women are prom.:>ted to such positions in percent­
ages which are approximately equivalent to their percentage 



representatloo m the J04' dul.i!fK~uoos tf,.,,., <11"'" 
al caRdlda!rS are 1rad1uoaait) iie>llN"tiN 

C. lm~iellof~ 

IOa. In order ~r to imat"e dllr ~6ff~! ,,,i .l'lti>~~ 
ing the goaJs for Macb ud •GlllllN set --Ml~ Olxitt. ~k 
City shaJI request tbt! Penoaat:i Bolmi tiehai~ tll.l t~· 

lhe City for appointment qualified W.:b • ... ks ---~~ 
such action is ~ry to prov• tM Ci'IJ widl a cemf10tHJ11 
I ist tbat contains sufficient numhen of Mach • females to 
meet the goals set forth in this Deaee. M<lnl speclfK'.~lly. m 
cases where candidates have been found uaqulified or uAavad­
able for appointment. the City shall request.._ the Personnel 
Board certify sufficient numbers of qualified btacb and women 
to meet the goaJs of this Decree. In this reprd the City may 
request that the Personnel Board certify qualified blacks and 
females who are not incumbent employees of the City of Bir­
mingham. In determining the City•s compliance with the goals 
of this Decree, the appointment of a black female shall count 
toward both black and female hiring and promotion goals. 

IOb. In the event the PersoMel Board declines, or is un­
able, to furnish lists containing qualified blacks or females, or 
in the event the Personnel Board declines to eliminate from its 
consideration of eligibles non-validated promotional potential 
ratings, the City, notwithstanding any state or local law, shall 
take whatever actions are required to comply with the terms of 
this Decree. Such actions may include, but are not limited to: 

(i) Directly recruiting blacks or females, for the pur­
pose of supplementing any non-conforming list fur­
nished by the PersoMel Board. 

(ii) Considering existing black and female City 
employees for promotion, whether or not such cun­
didate was certified by the Personnel Board and sup­
plementing any such non-conforming list furnished 
by the Personnel Board with such persons as are 
deemed qualified by the City. 



0. a ,.... htilS i;w five yean after entry of this 
~Jtt. ~~of the City sMli submit to the Office 
.• Jfl tJW lQJ«. itR ~a affir..,.ive action plan designed to 
~~ dlle~-...ud pr~ of blacks and women 
• d= 1~ ......... ad to odlenrise promote the im­
,a111111mm ofdm Oll!aee. Titepbn sbaH set fonh the affirm­
afr•'e $lq\l6 to be tatee to in<:rease the employment .md 
~of W.Cb md women. 

12. A. copy of the affumati~ action plan for each depart­
ment. when approved by the Mayor, shall be posted in a con­
spicuous and prominent place in the main office of each 
department of the City, and a copy of each plan shall be 
prominently posted by the Director of Personnel in a public area 
in City Hall. 

13. Each department head shall submit to the Mayor 
semi·annual evaluation reports of the department's affirmative 
action plan. The report shall also include a review of the 
department's progress in achieving the specific goals of this 
Decree and of the department's affinnative action plan, noting 
the goals whic.h were achieved and those not yet achieved, the 
reason for any failure to achieve goals, and the remedial action 
being taken to overcome any such failure. 

IV. RECRUITMENT 

14. The City shall continue to develop and reassess its 
present affirmative recruitment program designed to inform 
blacks and women of job opportunities with the City for the 
purpos~ of securing sufficient qualified applicants to enable the 
City to meet the hiring goals set forth herein. The recruitment 
program shall include maintaining contacts with area high 
schools, technical and vocational schools, colleges, and or· 
ganizations which have traditionally expressed an interest in 
providing minority and female applicants or which indicate 
such interest in the future, and informing them of employment 
opportunities with the City. In addition, where appropriate, ad­
vertising of employment opportunities shall be placed with or 
in advertising media primarily directed to black and female 
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audiences for the purpose of emphasizing to blacks and women 
the availability of employment opportunities with the City. As 
part of its recruitment program the City shall utilize hlack and 
female recruiters for the Police and Fire Departments. 

V. JOB POSTING 

15. The City shall inform its employees of all oppor­
tunities for promotion or transfer. The City shall insure that 
all written announcements received from the Personnel Board 
for hiring, promotion and training opportunities with the City 
are made available to all of its employees reasonably in advance 
of any scheduled examinations or training for such positions. 
Such announcements shall be posted in conspicuous places so 
that reasonable notice is given to the City'!! employees of such 
employment opportunities. 

16. Notices of vacancies within a department in either 
permanent, pan-time or temporary positions shall be posted 
separately and in conspicuous places from notices of vacancies 
in other departments. With respect to promotions and/or train­
ing opportunities in the Police, Fire, and Streets and Sanitatior. 
department.s, the City shall insure that written notification of 
promotion or training opportunities in jobs in those depart­
ments are -:ont.ained on separate bullet.in boards and in con· 
spicuous places at each precinct, fire house or division of such 
departments. The City shall also seek to insure that such 
annour1cements remain on the bulletin board for the specified 
period of time, and that they are not taken down or otherwise 
tampered with by unauthorized persons. 

VI. SEX RESTRICTIONS IN JOB ANNOUNCEMENTS 
AND CERTIFICATIONS 

17. The City shall not request that the Personnel Board 
restrict any job aMouncements or certifications on the basis of 
sex except where, pursuant to a proper validation study, gender 
is determined to constitute a bona fide occupational qualifica­
tion within the meaning of Section 703(e) of Title VII for the 
job(s) listed in such announcements or certifications, and such 
determination is approved in writing by the United States. If 
such approval is not granted, the City reserves the right upon 
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proper motion to petition the Court for approval of the 
determination. 

VII. HEIGHT-WEIGHT REQUIREMENTS 

18. The City shall not use or follow any minimum height 
or weight requirements which have an adver!!e impact against 
blacks or women as selectivn criteria for any classified service 
position, nor shall it abide by any such r~quirements if they are 
instituted and administered by the Personnel Board. 

\1111. ELIGIBILITY TO APPLY FOR PROMOTION TO 
CERTAIN JOBS 

19a. The City shall not require police officers to serve 
mvre than three years uninterrupted service in rank (or two 
years uninterrupted service in rank for candidates who have two 
years of college credits) in order to be eligible to take the 
promotional examination for police sergeant, nor shall it re­
quire police sergeants to serve more thai1 two years tminter­
rupted service in rank in order to be eligible to take the 
promotional examination for police lieutenant. Employees who 
have obtained permanent status as police lieutenant shall not be 
deemed ineligible for promotion to the next higher rank based 
upon any minimum length of service or time in rank. 

l9b. The City shall not require firefighters to serve more 
than two years uninterrupted service in rank in order to be 
eligible to take the promotional examination for the position of 
fire lieutenant. Employees who have obtained permanent status 
as fire lieutenan~ or tire captain shall not be deemed ineligible 
for promotion to the next higher rank based upon any minimum 
length of 11ervice or time in rank. 

19c. For pu;poses of subparagraphs a and h the term 
"uninterrupted" service shall include any time spent as a proba­
tionary employee. 

20. In order to be eligible to take the promotional ex­
aminations for the positions of public works supervisc1r or con­
struction supervisor. an employee must have permanent status 
as a truck driver, refuse truck driver, labnr supervi~or, heavy 
equipment operator or construction equipment operator. In 
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order to be eligible to take the promotional examination for the 
position of sanitation inspector, an employee must have per­
manent status as a truck driver or semi-skilled laborer. 

21. Any employee who has worked full-time in an 
unclassified laborer position for twelve consecutive months 
shall be eligible to apply to take the promotional examinations 
for the following classifications: semi-skilled laborer, truck 
driver, refuse truck driver, equipment service worker, automo­
tive mechanic helper. As used in this paragraph, the term 
laborer shall include the classification of building service 
worker, laborer, and refuse collector. 

22. Any employee who has obtained permanent status as 
a semi-skilled laborer or truck driver shall be eligible to apply 
to take the promotional examinations for the following clas­
sifications: truck driver, refuse truck driver, labor supervisor, 
heavy equipment operator, equipment service worker, automo­
tive mechanic helper. 

23. Any employee who has obtained permanent status as 
a truck driver, heavy equipment operator, refuse truck driver, 
or labor supervisor shall be eligible to apply to take the promo­
tional examination for the classification of construction equip­
ment operator. 

IX. PROMOTIONAL POTENTIAL RATINGS 

24. The City may continue to use the Personnel Board's 
current promotional potential rating system in departments 
where it is shown to have no adverse impact. The City shall 
discontinue the use of the Personnel Board's current promo· 
tional potential rating system in the following departments in 
which departments such ratings have been demonstrated to have 
had an adverse impact on blacks: Streets and Sanitation, 
Police, Fire, Parks and Recreation. 

25. The City further agrees to discontinue the use of the 
Personnel Board's current promotional potential rating system 
to determine eligibility for promotion in any other department 
where, based upon any two successive rating cycles (one cycle 
consisting of 6 months), there is evidence of adverse impact 
against blacks. In determining adverse impact under this sub-
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part the parties agree to rely upon Section 4D of the Uniform 
Guidelines. 

X. BACKGROUND INVESTIGATIONS 

26. Background investigations shall be conducted in such 
a manner so as not unlawfully to discriminate on the basis of 
race or sex. Applicants for employment shall not be dis­
qualified automatically on the basis of an arrest or conviction 
record, a military discharge that is less than honorable, or a 
poor credit rating. In considering the effect of a criminal con­
viction upon an applicant's qualifications, the City shall con­
sider at least the following factors: (1) the nature of the 
position the applicant is seeking; (2) the nature of the crime; 
(3) the period oftime elapsed since the conviction; and (4) the 
success or failure of rehabilitation efforts. 

27. The City shall establish a written policy concerning 
background investigations within the Police Department within 
90 days after this Decree is entered. As part of that policy, the 
Police Department shall provide applicants who have been 
rejected on the basis of the background investigation written 
notice of the specific reason(s) for their rejection. An applicant 
who has received such notice shall be aHowed ten (10) days to 
respond orally or in writing and to provide relevant informa­
tion concerning the basis for rejection. The City shall insure 
that such oral or written response and relevant information is 
reviewed by an individual(s) who did not participate in the 
applicant's initial background investigation, and that this 
review shall occur before the rejection becomes final. The 
Department's background investigation policy shall be 
reviewed periodically to insure that it is administered in a non­
discriminatory manner, and that any components, aspects or 
elements of the background investigation process which result 
in a disproportionate disqualification of blacks or women are 
either eliminated or shown to be job related in accordance with 
the requirements of the Uniform Guidelines. The pol icy shall 
also provide that any black or female applicant rejected for a 
job by reason of an adverse background investigation shall be 
-replaced on the next certification list for such job by an ap­
plicant of the same race or gender. 
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XI. SUPERVISORY INSTRUCTION 

28. The City shall inform supervisory personnel that the 
City shall not discriminate against or harass any employee or 
potential employee on the basis of race or sex. In addition, the 
City will instruct such personnel about their responsibility in 
regard to equal employment opportunity and affirmative action. 
Supervisory personnel will be evaluated, in part, on the basis 
of their equal employment opportunity and affirmative action 
efforts and results, as well as their cooperation with the Affir­
mative Action Officer. 

XU. DISMISSAL.5 FROM THE POUCE AND FIRE 
TRAINING ACADEMIES 

29. The City agrees that prior to the dismissal of a black 
or female from the police or fire training academy, it shall 
notify any such black or female in writing of tlie specific 
reason(s) that person is subject to dismissal from the academy, 
and he or she shall be given an opportunity to respond orally or 
in writing within 10 days to responsible training academy offi­
cials with respect to any matters which concern their academy 
performance. Copies of any correspondence, notes, memoran­
da or recordings concerning any matters covered by this 
paragraph shall be retained by the City and shall be available 
for inspection by attorneys for the plaintiffs upon request. 

XIII. FACILITIES 

30. The parties recognize that the City has engaged and 
is continuing to engage in affirmative efforts to eliminale ves­
tiges of racial segregation in employees' facilities. The City 
hereby agrees to rake steps to insure that such facilities will be 
maintained in a racially integrated fashion in the future. 

XIV. AFFIRMATIVE ACTION OFFICER 

3 l. The City shall appoint an Affirmative Action Officer 
who shall have the following responsibilities: 

(a) Advise black and female employees of the terms 
of this decree; 
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(b) Post his or her office hours and location and 
copies of this Decree in conspicuous places within each 
department or operational unit of the City; 

(c) Receive and investigate complaints of race and 
sex discrimination and conciliate such complaints when 
appropriate, and notwithstanding any other provisions of 
Jaw, establish a written procedure which shall govern such 
complaints; 

(d) Maintain a complete record of all actions taken 
in pursuit of the duties outlined above, including all cor­
respondence directed to or from the City of Birmingham 
with respect to any complaints or investigations under­
taken pursuant to this Consent Decree and any inves­
tigatory mes; and 

(e) To review, prior to final selection, a department 
head's written justification for failure to select certified 
black or female applicants in jobs in which blacks or 
females are underrepresented. The Affirmative Action 
Officer shall submit his or her written comments together 
with the appointing authority's written justification to the 
Office of the Mayor, prior to final selection. 

XV. AFFlRMATIVE ACTION COMMITIEES 

32. The City shall appoint separate affinnative action 
committees for the Police Department, the Fire Department, 
and the Streets and Sanitation Department. Each committee 
shall be composed of not less than 3 nor more than 5 members 
who are City employees, and who may be either incumbents in 
their respective departments or individuals selected from out­
side such departments. Such committees shall meet periodical­
ly to review the job assignment and disciplinary policies in their 
respective departments in order to insure that such policies are 
maintained and administered in a manner that does not unlaw­
fully discriminate against any employee because of race or sex. 
Such committees shall report quarterly (or more than quarterly 
if required by specific matters) to the mayor or his designee. 
In appointing the members of such committees the City shall in­
sure that there are at least two blacks and one female Jmong the 

j 
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members of each such committee. Each committee member 
shall be compensated for committee work at the same rate the 
committee member receives in his or her job with the City. 

XVI. INDIVIDUAL RELIEF 

A. Relief for Named Private Plaintiffs 

33. The individual named plaintiffs in the Manin case, 
(filed on January 7, 1974) are John W. Martin, Major Florence, 
Ida McGruder, Sam Coar, Wanda Thomas, Eugene Thomas, 
and Charles Howard. The City of Birmingham agrees to 
provide the following relief for the named plaintiffs in the Mar­
tin case, without awaiting any further action by the Personnel 
Board. 

a. Ida McGruder alleged in the complaint in the Martin 
case that the City of Birmingham discriminated against her on 
the basis of race in failing to hire her to a position as a key punch 
operator after she was certified to that position as qualified by 
the Personnel Board on several occasions in 1973. The posi­
tion ofkey punch operator is now known as data entry operator. 
The City of Birmingham agrees to hire Ida McGruder to the 
first data entry operator vacancy which occurs after the final 
approval of this Decree by this Court. Ms. McGruder's 
remedial City seniority date and adjusted classification 
seniority date shall be May I, 1973. Ms. McGruder shall also 
receive bade pay relief as provided in paragraph 34a of this 
Decree. At the time Ms. McGruder fills a data entry opei-ator 
vacancy with the City, she shall be paid at the highest pay step 
for that classification. 

b. Major Florence claims he was discriminated against 
on the basis of race in that he has been denied promotional op­
portunities in the Streets and Sanitation Department by the City 
and the Personnel Board. The City agrees to promote 
Mr. Florence to the position of public works supervisor as 
provided in paragraph 47a and Appendix C of this Decree. 
Mr. Florence's adjusted classification seniority date for public 
works supervisor shall be June 3, 1974. Mr. Florence shall 
also receive back pay relief as provided by paragraph 34a of 
this Decree. 
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c. Sam Coar alleged in the complaint that he was dis­
criminatorily discharged from the Streets and Sanitation 
Department of the City of Birmingham in 1972 after 8 years of 
employment as an unclassified laborer. The City of Birmin­
gham agrees to hire Sam Coar to a position as a truck driver in 
the Streets and Sanitation Department for the first truck driver 
vacancy which occurs after final approval of this Consent 
Decree by this Court. At the time Mr. Coar fills a truck driver 
vacancy with the City, he shall be paid at the highest step for 
that classification. Mr. Coar's remedial city seniority date 
shall be March 3, 1964, the date Mr. Coar entered the unclass­
ified service of the City of Birmingham. Mr. Coar's adjusted 
classification seniority date for truck driver shall be January I, 
1973. Mr. Coar shall also receive back pay relief pursuant to 
paragraph 34a of this Decree. 

d. Eugene Thomas alleged in the complaint that he was 
denied a position as a police officer with the City of Birmin­
gham because of race. The City of Birmingham agrees to hire 
Mr. Thomas for the first police officer vacancy which occurs 
after final approval of this Decree, provided that Mr. Thomas 
satisfactorily passes the standard physical examination for the 
police officer position. Mr. Thomas shall also receive back pay 
relief as provided in paragraph 34a of this Decree. 
Mr. Thomas' remedial city seniority and adjusted classification 
seniority shall date from July l, 1973. Atthe time Mr. Thomas 
fills a police officer vacancy with the City under this Decree, 
he shall be paid at the highest pay step for that classification. 

e. John W. Martin alleged in the complaint that he was 
rejected for the position of security guard with the City of Bir­
mingham because of race, after he had been certified by the Per­
soMel Board as qualified for that position. Mr. Martin was 
subsequently hired by the City of Birmingham in another posi­
tion. Mr. Martin shall receive back pay relief as provided in 
paragraph 34a of this Decree, but waives any claim to any other 
individual relief. 

f. Charles Howard alleged in the complaint that he was 
denied a position as a firefighter with the City of Birmingham 
because of the racially discriminatory firefighter test. 
Mr. Howard shall receive back pay relief as provided in 
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paragraph 34a of this Decree, but waives any claim to any other 
relief. 

g. Wanda Thomas claims she was discriminated against 
by Jefferson County, not by the City ofBirmingham. She there­
fore does not seek any relief against the City of Birmingham. 

Each of the individual named plaintiffs, with the excep­
tion of Wanda Thomas. agrees to sign the release contained in 
Appendix E of this Decree. The plaintiffs do not waive any 
claims they may have for monetary relief or any other relief to 
which they may be entitled against any other defendants in th~se 
or any other actions. 

B. Back Pay and Other Individual Relief In The Actions 
Brought By the United States and Private Plaintiffs 

34. The City agrees to pay the sum of $265,000 in full 
and complete settlement of the claims against the City of Bir­
mingham for monetary relief in these consolidated actions. 
Any back pay awards to be made from such sum shall be sub­
ject to income tax withholding and the employee's share of so­
cial security. Within sixty-five (65) days after provisional 
approval of the Consent Decree by the District Court, or final 
approval of the Decree by the Court, whichever occurs first, 
the City agrees to pay the sum of$265,000 in full and complete 
settlement of the claims against the City of Birmingham for 
monetary relief in these consolidated actions. Thi:; sum shall 
be deposited in separate trust accounts bearing interest at the 
commercial rates as follows: 

a. A fund in the total amount of $30,000 shall be 
set aside for the individual private plaintiffs referred to in 
paragraph 33. Within ten (10) days after the date this 
Decree is given final approval by the Court, the Clerk 
shall pay the following amounts to the following named 
plaintiffs, together with the interest accrued thereon. 

Major Florence 
Ida McGruder 
Sam Coar 
Eugene Thomas 
John Martin 
Charles Howard 

$8,500 
$6,500 
$6,500 
$4,000 
$3,500 
$1,000 
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These amounts shall be in full satisfaction of all claims of 
the named plaintiffs for monetary relief against the City 
of Birmingham in these consolidated actions including 
claims they may have as members of any of the subclas­
ses. 

b. A fund in the total amount of $5,000.00 shall be 
set aside for the members of Subclass No. I in Appen­
dix C (the Police and fire test subclass). Members of this 
subclass shall also be eligible for back pay relief under the 
Personnel Board Decree. 

c. A fund in the total amount of $65,000.00 shall 
be set aside for the members of Subclass No. 2 in Appen­
dix C (the Unclassified Service subclass). 

d. A fund in the total amount of$137,000.00 shall 
be set aside for the members of Subclass No. 3 in Appen­
dix C (the Streets and Sanitation promotional subclass). 

e. A fund in the total amount of $6,000.00 shall be 
set aside for the members of Subclass No. 4 <the 
Policewomen subclass). 

f. A fu.nd in the total amount of$22,000.00 shall be 
set aside for the members of Subclass No. 5 (the Rejected 
Applicant subclass). 

The amounts described in paragraphs b through f above, 
together with the interest accrued thereon, shall be paid to mem­
bers of the appropriate subclasses as described in Appendix D. 
Payments from these separate funds shall be pursuant to Court 
order. 

35. The amount of back pay relief allocated for each sub­
class listed in Appendix Chas been determined by a calculation 
of the relative economic injury suffered by each of the subclas­
ses. The amount of individual back pay relief for subclass mem­
bers will be determined as described in Appendix D after the 
individual subclass members submit proof of claim forms in 
accordance with the provisions of paragraph 36 below. 

36. Within ten (IO) days after the Court gives final ap­
proval to the Consent Decree, written notice will he given hy 
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the City by certified mail, return receipt requested, to each of 
the members of the subclasses identified in Appendix C. 
Notice to such individuals will be sent to their last known ad­
dress. The form of the notice is attached as Appendix G. Proof 
of claim forms (attached as Appendices H through L) will be 
included with the individual notice to class members. Each sub­
class member shall have sixty (60) days from the date of mail­
ing to respond to this notice and to file his or her proof of claim 
form with the Clerk of the Court. 

37. Within forty-five (45) days after receipt of all time­
ly proof of claim forms, counsel for the plaintiffs will submit 
to the Court and counsel for the City a report listing each sub­
class member who, in their view, is entitled to participate in the 
individual relief provisions of this Consent Decree. In prepar­
ing this report counsel for the plaintiffs shall be allowed access 
to the City's records and files after reasonable notice of no less 
than three (3) days, and any review of such records and files 
shall occur during normal working hours. Plaintiffs shall in­
clude a description of the job offer and remedial seniority, if 
any, to be offered by the City to the subclass member and the 
monetary relief, if any, to be afforded by the City to such per­
son. In no event will the sum of the individual monetary awards 
to be paid by the City of Birmingham to the members of the sub­
classes identified in Appendix C, and to individual private 
plaintiffs identified in paragraph 33, exceed the sum of 
$265,000, plus any interest accrued thereon. 

38. The City shall have ten (10) days from receipt of the 
plaintiffs' report on individual relief to notify, in writing, coun­
sel for the plaintiffs of any objection(s) it may have to the job 
offer and/or seniority dates for the individuals identified in such 
report. If there is any such objection(s), the parties shall first 
attempt to reach a voluntary resolution of the matter(s). In the 
event the parties are unable to resolve such objection(s), they 
may petition the court for a resolution of such objection(s). The 
City agrees not to challenge any of the individual back pay 
awards to be made under this Consent Decree. 

39. Remedial City seniority date, as that term is used in 
this Decree, shall mean the employee's seniority for purposes 
of promotion, vacation as accrued, sick leave, and longevity 
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pay, but such date shall not be utilized for pension purposes. 
However, employees with remedial City seniority dates may 
elect, if state law permits, to pay into the City's pension system 
the amount of money the employee would have paid into the 
system had such employee been in active uninterrupted service 
with the City from such remedial date. Such election must be 
made and the required sum of money paid into the pension fund 
within six (6) months after the date the employee enters the 
City's service under the provisions of this decree or, in the case 
of current City employees, within six (6) months of their being 
notified that the Court has given final approval to their remedial 
seniority rights under this Decree. Adjusted classification 
seniority, as that term is used in this Decree, shall mean the 
employee's seniority for layoff and recall in the jobs to be of­
fered to individuals under Part XVI of this Decree. 

40. Upon final determination of the awards of individual 
relief to be made under this Decree, the City of Birmingham 
shall within five (5) days thereafter notify by certified mail each 
of the subclass members who filed a timely request to be con­
sidered for individual relief of their proposed awards of relief, 
if any, as set forth in the plaintiffs' report submitted to the 
Court. This ~otice shall also inform each of these individuals 
of their right to object to the relief, if any, as contained in the 
report, and that they must file their objections in writing with 
the Clerk of the Court within fifteen {15) days of their receipt 
of this notice. 

41. If any such objections are filed, the Court shall there­
after, and as soon as practicable, schedule a hearing at which it 
will rule upon any objections to the report which have been 
timely filed. At the conclusion of such hearing the Court shall 
determine whether to give final approval or disapproval to the 
awards of individual relief. 

C. Implementation of Individual Relief 

42. Immediately upon final approval by the Court of the 
awards of individual relief for subclass members to be made 
under this Decree, the City will begin to implement part XVI 
of this Decree as described herein. However, the City shall im-
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individual from obtaining employment with the City if sud1 in­
dividual met such age requirements at the time of applicati(•!I. 
No such class member shall be required to pass any test or meet 
:my other qualification standard which has br.en shown to have 
adverse impact on blacks or women. 

XVIII [SIC). NOTICE AND FAIRNESS HEARING 

48a. Within ten (10) days after provisional approval of 
this Consent Decree by the Court, notice, in the form attached 
as Appendix f-1, will be issued by publication in the Sunday 
edition of the Birmingham News for two conse~utive weeks, 
and in the Birmingham Times on one weekday directed to all 
interested persons informing them of the general provisions of 
this Decree and of their right to review a copy of the Decree 
which will be on file with the Clerk of the Court. Within this 
same ten (10) day period, individ1Jal notice will also be given 
of the general provisions of this Decree by the City to the sub­
classes identified in Appendix C. The cost of mailing and 
publication of any notices to be made under this Decree shall 
be paid by the City. The form of this notice is attached as 
Appendix f-2. Both notices by publication and the individual 
notices shall inform persons to whom such notices are directed 
of their right to be heard and to file objections, if any, to this 
Decree. Such objections must be filed with the Clerk of the 
Court by a dare to be set by the Court in its Order granting 
provisional approval to this Decree. The Courtshall thereafter, 
and on a date(s) to be fixed by the Court in its Order granting 
provisional approval to the Decree, schedule a fairness hearing 
at which those persons who file timely objections to the Decree 
will be heard. At the close of such hearing, or as soon as prac­
ticable thereafter, the Court shall rule upon such objections and 
grant final approval or disapproval to this Consent Decree. The 
Court shall, however, withhold final approval of the awards of 
individual relief to be made under this Decree, except the relief 
to be granted the individual named plaintiffs in the Martin case 
and the offers of promotion to be made to individuals named in 
Appendix C, until those class members who file a timely 
response to the notice ofright to presenta claim for relief under 
paragraph 36 above, are notified of their individual awards, if 
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any, and are afforded an opportunity to be heard and to file any 
objections they may have to those awards. 

48b. In the event there are objections to the Consent 
Decree which the Court overrules, the Court shall not imple­
ment the Decree until thirty days after the entry of an Order 
finally approving the Decree. 

XVIII. RECORDKEEPING 

49. The City shall retain during the period of this Decree 
necessary records concerning the implementation of this 
Decree. These records shall be made available to the plaintiffs 
for inspection and copying upon written request. 

50. The City's records shall include the following: 

(a) A list of all organizations and schools which are 
contacted for recruitment purposes, showing the date that 
any notice of job opportunity was mailed to them, the posi­
tion and number of positions to be filled from that notice, 
and the date through which applications could be received 
for the job which was advertised, including a summary or 
compilation of al1 other recruitment efforts aimed at 
minorities and women, together with the date of said ef­
forts and the names and positions of the City's employees 
who made the contact and the nature of the contact. 

(b) All written applications and related records for 
all persons seeking employment with the City, including 
applications for transfer or promotion within or among 
departments, for a period of at least five (5) years, and 
shall include on such applications identification of the ap­
plicant by race and sex. Such records shall also contain a 
statement of the reasons why any applicant was found not 
to be qualified for the position(s) applied for. 

(c) With respect to any applicant who is certified 
for hire or promotion and who is not selected for the 
vacancy for which that applicant is certified, the City shall 
record in writing the reason(s) for the applicant's not 
being selected for that vacancy. Also, the City shall 
record and maintain any other written records or com-

J 
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ments on an applicant for certification in accordance with 
paragraph 31(e) above. 

(d) All written communications between the City 
and applicants for employment, transfer and promotion. 

(e) All written communications between the City 
and employees concerning discipline and discharge, as 
well as all written reports concerning these matters. 

XIX. REPORTING 

51. Within ten days after adoption of the City's annual 
affirmative action plans and reports for each department, the 
City shaU furnish a copy of every plan and report to the plain­
tiffs. 

52. Within 60 days of the entry of this decree and there­
after semi-annually, the City shall report to the plaintiffs, the 
following information: 

(a) A summary showing the total number of 
employees by race and sex in each job classification for 
each department of the City in both the classified and 
unclassified service. 

(b) A list of all probational appointments for per­
manent full-time positions, by job classification and 
department, during the reporting period indicating the 
race and sex of the persons hired or promoted. 

53. Within 60 days of the entry of this Decree and there­
after on an annual basis, the City shall report to the plaintiffs 
the following information: 

(a) A list of all persons, by job classification, 
department, race and sex, to whom positions have been 
offered and whether or not the positions were accepted. 

(b) A list of all promotions to permanent full-time 
positions in the classified service, by job classification 
and department, during the reporting period indicating the 
race, sex, date of initial hire in the classified service and 
date of the promotion. 
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(c) A breakdown of the applicant flow for employ­
ment with the City which indicates by race and sex the 
number of applicants for each department and job clas­
sification in the classified and unclassified service, and 
the number of applicants hired, rejected and pending for 
each job classification and department. Applicant hires 
shall be separately identified as to Comprehensive 
Employment Training Act (CETA) positions. 

(d) A summary report of the recruiting activities 
conducted by the City and the results of those activities. 

(e) A report of the City's implementation of the in­
dividual relief provisions of this Decree. This report shall 
include a statement of the monetary payments, if any, that 
have been made to individuals entitled to such relief. This 
report shall further identify each individual who has been 
offered a job with remedial seniority under this Decree, 
and whether the job offer was accepted or rejected. For 
any individual who was disqualified from an offer of 
employment under Part XVI of this decree, a specific 
statement of the reasons for disqualification shall be in­
cluded in this report. 

(f) A list of the sworn personnel terminated from 
either the Police Department or the Fire Department, 
identifying each individual by race, sex, date of hire, date 
of termination, probational or permanent status, and rank. 
In addition, the report shall explain the reason each in­
dividual was terminated. 

(g) Within thirty (30) days of establishment or 
revision, a copy of the written policy concerning back­
ground investigations required by paragraph 27. 

XX. EFFECT OF COMPLIANCE 

54. Compliance with the terms and conditions of this 
Consent Decree shall constitute compliance by the City with all 
obligations arising under Title VII of the Civil Rights Act of 
1964, as amended, the State and Local Fiscal As~istance Act of 
1972, as amended, the Omnibus Crime Control and Safe Streets 
Act of I 968, as amended, the Civil Rights Acts of I 866 and 
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Appendi:ic B. Cont'd. 

< ir1•11p IX · rraffic Engineering 

l'rnfr<;\1onals (I) Traffic Systems Engineer 
(21 Sr. Traffir Systems Engineer 

rrchmcian" (I l Traffic Planning Technician 

Slo.11lcd <'rafi 
Worlo.rr 

Service/Main· 
rrnanrr 
Worker 

(!) Sr. Traffic Planning Technician 
CH Traffic Analyst 
(4) Traffic Control Supervisor 
(5) Supv. Traffic Control Supervisor 
(6) Traffic Opns. Supervisor 
(7) Street Light Inspector 

(I) Traffic Signals Markings Worker 
(2) Traffic Signals Markings Crew I eadN 
(.J l Laborer 

(I l Traffic Signs, Signals & Markings 
Worker 

(2) Traffic Signs, Signals & Markings 
Crew Leader 

( in1up X · Parks & Recreation 

Skilled Craft 
Worker: (I) Maintenance Mechanic 

(::!) Park Maintenance Supervisor 
(3) Park Maintenance Supt. 
(4) Mason 
(5) Carpenter 
(6) Plumber 
(7) PaintP.r 
(8) Sign ?ainter 
(9) Painter Supervisor 

<I 0) Electrician 
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Appendix B. Cont'd. 

" Service/Main-
tenance (I) Zookeeper 
Worker: (2) Truck Driver 

(3) Semi-Skilled Laborer 
(4) Shop Helper 
(5) Stadium Maintenance Supervisor 
(6) Greenhouse Worker 
(7) Gardener 
(8) Landscape Supervisor 
(9) Hort. Dist. Supv. 

(IO) Guard 
(!I) Maintenance Repair Worker 
(12) Laborer 
( 13) R~fuse Collector 

Group XI - Parking Authority 

I. Protective 
Service: (I) Security Officer 



I58a 

APPENDIX C 

Subclass No. 1 

All black persons who took the 10-C Policeman Test 
which resulted in the eligibility lists for police officers in the 
City of Birmingham which were in effect between April 25, 
1975, and January 10, 1977, and the 20-B Firefighter Test 
which resulted in the eligibility lists for firefighters in effect 
between July 8, 1976, and January 10, 1977, who have not been 
hired for police officer or firefighter positions by the City of 
Birmingham or who subsequent to the entry of this Court's 
Order on January 10, 1977, were hired by the City of Birmin­
gham but who may have been hired earlier but for their rank on 
such eligibility lists. 

Subclass No. 2 

All blacks who prior to the entry of this Decree were hired 
and assigned to laborer positions in the unclassified service of 
the City of Birmingham who, at any time after March 24, 1972, 
worked as laborers in the unclassified service and who prior to 
the entry of this Decree, were reclassified into the classified 
service. Listed below are named individuals who the parties to 
this Decree acknowledge are properly members of this sub­
class. Additional names may be added to this subclass pursuant 
to the provisions of paragraph 36 of this Decree: 

Birmingham Streets and Sanitation Department 

l. James Addie 14. Melvin Harris 
2. Burnice Anthony 15. Emmitt Hicks 
3. Willie Allen 16. Adam Horne 
4. Johnnie Bridges 17. David Horton 
5. Johnny Brown 18. James Hudson 
6. Eugene Carlton 19. Alex Huggins 
7. Elmo Carter 20. Bruno Huggins, Jr. 
8. John Carter 21. Norman Jackson 
9. Herman Copes 22. Houston Kennedy 

IO. Otis Dickerson 23. Curtis W. King 
11. John Foster 24. Avance Lomax 
12. Rickey K. Graham 25. James Lowery 
13. Roy Harris 26. Robert Lowery 
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27. Carl E. Morris 36. Gus Smith 
28. Elbert Muse 37. Jessie Staten 
29. Trennon Nickerson 38. Otis Taylor 
30. Henry Paige 39. Winston Thomas 
31. Earnest Perry 40. Wilson Tucker 
32. Sammie Robinson 41. Morris Weatherly 
33. Edgar Sanders 42. Willie Wells 
34. Anthony Scales 43. Richard Whitaker 
35. James Shuford 44. LC. Williams 

Birmingham Traffic Engineering 

45. Larry W. Belle 50. Antonia J. Slaughter 
46. Darryl Cobb 51. Lee Walker 
47. Andrew Davis 52. John Webb 
48. John Rancher 53. Larry Webb 
49. Henry Ray 

Birmingham Municipal Garage 

54. Andrew L. Goodin 57. Bobby J. Thomas 
55. Charlie James 58. Wilbert Williams 
56. Fred PoweU 

Birmingham Parks and Recreation 

59. D.C. Banks 63. Melvin Webb 
60. Calvin Davis 64. Herman Z. Whitehead 
61. David S. Handley 65. Caldwell Wright 
62. Augusta L. Jones 

Birmingham Building Maintenance 

66. Abe Riggins, Jr. 

Birmingham Fire Administration 

67. John H. Hutchings 

Subclass No. 3 

AIJ blacks who were denied promotional opportunities in 
the Streets and Sanitation Department of the City of Bir-
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mingham at any time after March 24, 1972. Listed below are 
named individuals who the parties to this Decree acknowledge 
are properly members of this subclass. Additional names may 
be added to this subclass pursuant to the provisions of 
paragraph 36 of this Decree. 

Name Date of Hire Job 

l. Charles Jordan 03/10176 Construction Equipment 
Operator 

2. Trennon Nickerson 09/15/66 Construction Equipment 
Operator 

3. Roosevelt Parker 06/01172 Construction Equipment 
Operator 

4. Mose Shine, Jr. 04/24/67 Construction Equipment 
Operator 

5. Charles Boyd 12/03/63 Labor Supervisor 
6. Herman Copes 04/2l/60 Labor Supervisor 
7. Avance Lomax 06/29170 Labor Supervisor 
8. Samuel Bandy 12/28/61 Public Works Supervisor 
9. A. B. Campbell 04/03171 Public Works Supervisor 

10. Willie Cargill 04/02/66 Public Works Supervisor 
11. Major Florence 12/26/68 Public Works Supervisor 
12. Wi!Jie Gossum 03/22172 Public Works Supervisor 
13. Clyde Hill 05/12/61 Public Works Supervisor 
14. Arthur Jones 12/23/71 Public Works Supervisor 
15. Cleo Lewis 12/27171 Public Works Supervisor 
16. Alfred Menfield 04/05174 Public Works Supervisor 
17. Orman Skinner 11/17/69 Public Works Supervisor 
18. James Parker, Jr. 10/18/60 Refuse Truck Driver 
19. Charlie Simmons 07/02173 Refuse Truck Driver 

Subclass No. 4 

All women who prior to May 27, 1975, were hired by the 
City of Birmingham as traffic citation officers or policewomen 
and who on and after March 24, 1972, were assigned to the 
youth aid division of the City police department. Listed below 
are named individuals who the parties to this Decree acknow­
ledge are properly members of this subclass. Additional names 
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may be added to this subclass pursuant to the provisons of 
paragraph 36 of this Decree. 

1. Betty Jensen 
2. Annalee Saunders 

Subclass No. S 

All black persons who were certified by the Personnel 
Board for positions with the City of Birmingham in the police 
department as police officers, key punch operators, or clerk 
typists, or in the finance department as clerk typists or inter­
mediate clerks, but who were not hired for those positions by 
the City of Birmingham during the period from March 24, 
1972, through January 7, 1974. 
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APPENDIX D 

The allocation of back pay amounts among the members 
of each subclass listed in Appendix C who file timely proof of 
claim forms shall be determined according to the following 
guidelines: 

a. Subclass No. 1 - All subclass members will share 
equally in the back pay allocated to this subclass under 
the Decree. In addition, individual members of this 
subclass may be entitled to back pay under the Con­
sent Decree with the Personnel Board. If members of 
this subclass also applied for a police officer, 
firefighter, or deputy sheriff position(s) with any 
other defendant jurisdiction(s) in these consolidated 
actions, such persons shall not be deemed to have 
waived any back pay or other rights which they may 
have against that jurisdiction(s). Back pay may be 
denied to members of this subclass who refused prior 
offers of employment with the City as police officers 
or firefighters. 

b. Subclass No. 2 - Members of this subclass shall 
receive back pay according to the following formula: 

1. A calculation will be made of the difference 
between the annual pay of each subclass member 
in the unclassified service at the time of his 
reclassification and the annual pay he received in 
a classified service position at the time of reclas­
sification. Some adjustments may be made in in­
dividual cases if there is evidence that an 
unclassified worker should have been reclassified 
in a higher paying job than the one he received at 
the time of reclassification. 

2. This difference will be multiplied by the number 
of years (rounded off to the nearest year) the back 
pay period for the jobs involved. The purpose of 
any such reduction(s) is to preclude the possibility 
of a "windfall" or double recovery for such 
claimant. 
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Public Works Supervisor and 
Construction Supervisor 

Category No. I This category consists of 
subclass members who have been employed in 
the Streets and Sanitation Department of the 
City of Birmingham on a continuous basis 
since at least January 1, 197 4, in a permanent, 
fulltime position as a Refuse Truck Driver, 
Heavy Equipment Operator, or Truck Driver 
in either the classified or unclassified service; 
and who demonstrate that, at any time 
between January l, 1975 and October 31, 
1979, they expressed an interest to the City or 
the Personnel Board in being considered for a 
promotion to a Public Works Supervisor or 
Construction Supervisor position. 

Category No. 2 This category consists of 
subclass members who have been employed in 
the Streets and Sanitation Department of the 
City of Birmingham on a continuous basis 
since at least January l, 1974, in a permanent, 
fulltime position as a Refuse Truck Driver, 
Heavy Equipment Operator or Truck Driver 
in either the classified or unclassified service. 

Category No. 3 This category consists of 
subclass members who were employed in the 
Streets and Sanitation Department of the City 
of Birmingham on or after March 24, 1972, 
and who after that date were employed in a 
permanent fulltime position with the City as a 
Refuse Truck Driver, Heavy Equipment 
Operator or Truck Driver in either the clas­
sified or unclassified service. 

Category No. 4 This category consists of 
subclass members who were employed in the 
Streets and Sanitation Department of the City 
of Birmingham on or after March 24, 1972, 
and who accumulated at least ten (10) con­
tinuous years of service in the Streets and 
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Sanitation Department as a classified and/or 
unclassified employee. 

Category No. 5 This category shall consist 
of the claims of any remaining subclass mem­
bers for these jobs. 

Construction Equipment Operator 

Category No. I This category consists of 
subclass members who have been employed in 
the Streets and Sanitation Department of the 
City of Birmingham, and who demonstrate 
that at any time between March 24, 1972, and 
October 3 l, 1979, they performed the work of 
a Construction Equipment Operator while 
classified as a Truck Driver, Semi-skilled 
laborer or Unclassified laborer in the Streets 
and Sanitation Department of the City. 

Category No. 2 This category consists of 
subclass members who have been employed in 
the Streets and Sanitation Department of the 
City of Birmingham on a continuous basis 
since at least January l. 1974; who, on or 
after March 24, 1972, were employed in a 
permanent fulltime position as a Truck Driver 
or a Semi-skilled Laborer, and who 
demonstrate that at any time after March 24, 
1972, they expressed an interest to the City or 
the Personnel Board in being considered for a 
promotion to a Construction Equipment 
Operator position. 

Category No. 3 This category consists of 
subclass members who have been employed in 
the Streets and Sanitation Department of the 
City of Birmingham on a continuous basis 
since at least January 1, 1974, and who, on or 
after March 24, 1972, were employed in a 
permanent fulltime position as a Truck Driver 
or Semi-skilled laborer. 
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Category No. 4 This category consists of 
subclass members employed in the Streets and 
Sanitation Department of the City of Birmin­
gham on or after March 24, 1972, who ac­
cumulated at least ten (10) years continuous 
years of service , n the Streets and Sanitation 
Department as a classified and/or unclassified 
employee. 

Category No. 5 This category consists of 
subclass members employed in the Streets and 
Sanitation Department of the City of Birmin­
gham on or after March 24, 1972 who, after 
that date, were employed in a permanent 
fulltime position with the City as a Truck 
Driver or Semi-skilled Laborer in either the 
classified or unclassified service. 

Category No. 6 This category consists of the 
claims of any remaining subclass members for 
this job. 

Labor Supervisor 

Category No. I This category consists of 
subclass members who have been employed in 
the Streets and Sanitation Department of the 
City of Birmingham on a continuous basis 
since at least January l, 1974, and who 
demonstrate that between March 24, 1972, 
and December l, 1978, they expressed an in­
terest to the City or the Personnel Board in 
being promoted to a Labor Supervisor posi­
tion, and who, at the time they expressed such 
interest, were employed as a Truck Driver or 
Semi-skilled Laborer in either the classified 
or unclassified service. 

Category No. 2 This category consists of 
subclass members who have been employed in 
the Streets and Sanitation Department of the 
City of Birmingham on a continuous basis 
since at least January 1, I 974, and who, 
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between March 24, 1972 and December I, 
1978, were employed in a permanent full time 
position as a Truck Driver or Semi-skilled 
Laborer in either the classified or unclassified 
service. 

Category No. 3 This category consists of 
subclass members who, on or after March 24, 
1972, were employed in the Streets and 
Sanitation Department of the City ofBirming­
ham, and who worked in a permanent full time 
position as a Truck Driver or Semi-skilled 
Laborer in either the classified or unclassified 
service. 

Category No. 4 This category consists of the 
claims of any remaining subclass members for 
this job. 

Heavy Equipment Operator 

Category No. I This category consists of 
subclass members who have been continuous­
ly employed in the Streets and Sanitation 
Department of the City of Birmingham since 
at least January l, 1974, and who, on or after 
March 24, 1972, expressed an interest to the 
City or the Personnel Board in being 
promoted to a position as a Heavy Equipment 
Operator, and who, at the time they expressed 
such an interest, were employed as a Semi­
skilled Laborer in either the classified or 
unclassified service. 

Category No. 2 This category consists of 
subclass members who at any time between 
March 24, 1972, and July l, 1978, took the 
written promotional examination for Heavy 
Equipment Operator, and who, prior to 
January 1, 1979, were not promoted to a per­
manent, full time vacancy in that job. 

Category No. 3 This category consists of 
subclass members who have been continuous-
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ly employed in the Streets and Sanitation 
Department of the City of Birmingham since 
at least January 1, 1974, and who, on or after 
March 24, 1972, were employed in a per­
manent full time position as a Semi-skilled 
Laborer in either the classified or unclassified 
service. 

Category No. 4 This category consists of the 
claims of any remaining subclass members for 
this job. 

Refuse Truck Driver 

Category No. l This category consists of 
subclass members who have been continuous­
ly employed in the Streets and Sanitation 
Department of the City of Birmingham since 
January I, 1974, and who, on or after 
March 24, 1972, can demonstrate that they 
expressed an interest to the City or the Per­
sonnel Board in being considered for a promo­
tion to a Refuse Truck Driver position, and 
who at the time they expressed such an inter­
est were employed as a Semi-skilled Laborer 
or as a Laborer in the unclassified service. 

Category No. 2 This category consists of 
subclass members who have been continuous­
ly employed in the Streets and Sanitation 
Department of the City of Birmingham since 
January I, l 974, and who, on or after 
March 24, 1972, were employed in a per­
manent full time position as a Semi-skilled 
Laborer or as a Laborer in the unclassified 
service. 

Category No. 3 This category consists of 
subclass members who, on or after March 24, 
1972, were employed by the City of Birmin­
gham as a Semi-skilled Laborer or as a 
Laborer in the unclassified service, and who 
accumulated at least ten (IO) years continuous 



sNnrr 111 lht• S1n•rts anti Sanitation I Jppart 
nH•nt ;1s a rlaso;ifit•tl ;111lllor 1111ciw.;<;ifit•tl 
rmployrr 

('ah•azm·y No. 4 rl1is calr~ory consi<;f<; pf tlw 
dainr~ of anv rrmainin~ 1;11htlas1; 111P111ht•11; for 
thi" ,,,,, 

.I Suhda."ill No. 4 Had. pay for mrmht•rs of rh1s 1;11h 
.-las" r.hall h<' hasNI upon 111<' tliffcrrnn• in ramini.t" 
h1•twt'rn lraffk d1ath111 offlrrrs and/or pol in• woml'n 
an.I p11lil·r srr~ranls. Mrmhcrs of this class wh11 
1lt•n111111;tralf.' th;1t 1111 or afll'r March 2'1, l'J7 2. thry 
1\·Nr ;1ssijo!t1rd lo lhr Youth Ai1I Division and prr 
f<lnnr1l lhl' samr or <>imilar dufif.'.~ as mall' sPrJ?r:111t1; i11 
lhal Division, shall rf.'rrin• a hadc pay award hasPd 
"I'''" thr numhrr of yt•ars worked in lhr Youth Aul 
Pl\·1•m1n on ;md aHN Marrh 2·$, 1971 

•' Subdas.." No. 5 - Individual hack pay for the 111t•111lw1s 

11f "uhd;iss No. ~shall he computed as follows. The 
numbN 11f actual var:rndes filled hy hlack persons in 
thr p11sitwns and dcpar1me11ts idcnlif1cll in Appcn 
lit\ C <luring the period from March 24. 11172, 
I hwujo!h fanuary 7. I <>74, will hC' suhtractec.l from 1hc 
numhrr ,,f vacanl'ies in those po:r;itions that wou Id 
han· llccn cxpct·led to he 1111ed hy hlack llNsons if lhc 
J'fl'J'Ortion ofhlack hires apprmdmatcd the proportion 
11f hlad..s who were certified for those vacancies 
during that period. This calculation will determine 
the hlad: hire differential for each position. Back pay 
will h<' distrilmted to class memhers on a pro rata has is 
.1ccording lo !he relative hlack hire differential among 
the positions identified in the suoclass definition. 

Those individuals who turned down an offer for 
the position to which they were certified, failed lO ap­
pear for an interview for such position after receiving 
notice of such interview, or whose pre-employment 
hackgrounds clearly demonstrate that such persons 
were not minimally qualified for employment for such 
positions, shall be ineligible for back pay. 



169a 

APPENDIX E 

RELEASE 

l'or and in consideration of the sum of [sum spelled out] 
Dollar-; ($ ) and all other relief to be provided me by the 
< 'ily nf BirminRham pursuant to the provisions of the Consent 
Pr1TN' With tl1r Citv of Birmingham entered by the Honorable 

___ , United States District Judge, on 
I llate I in the consolidated actions of United 
Statr.~ i· Jrf]rrwn County, et ti/., Civil Action Nos. 75-P-0666-
s. 74117-S. 74-Z- I Z-S, I !full name of claimanrJ, for myself 
;mil for my hrirs. executors, administrators and assigns hereby 
rrlrasr an1I discharge the City of Birmingham, its Mayor, offi­
,·ials. aRenti;, and employees of and from all legal and equitable 
daims arising out of the subject matter of these consolidated 
arti1ms or any other legal. equitable or administrative claims or 
causes ,,f al·tinn arising out of alleged discrimination on the 
tiasi!' ,,f either race or sex by the City of Birmingham. in viola­
ti1m 1)f any Federal. state or local equal employment oppor­
tunity laws, statutes, regulations or ordinances occurring prior 
"' the ,fate ,,f the execution of this Release. I funher agree to 
d1snmlinue any pending claim or action, whether legal. equi­
tahle M a,iministrative. alleging race or gender discrimination 
hy the City 1.if Birmingham, its Mayor. and employees e'.\cept 
with respect rn any questions of at1orneys fees and or costs 
which may he pending in said actions. 

I understand and agree that none of the pan1es here!:-~ 
released. nor any other party. admits that I have any just c !aim 
against them 1.1r anyone else in respect to my s-a1d empk..,ymem 
with the City of Birmingham. or application thereof. and that 
n,1ne oft he parties hereby released. nor any other p~. actmm 
,ir h.as admitted liability to me or anyone else on account of an: 
payment herein recited to have been made to me. N otheru 1se 

I carefully h.ave read this Release as well as the acc0m­
panymg. Consent Decree entered [ date ;. I ::-..:il: 
comprehend and understand that by signing this Re iea:,e I a:::: 
releasing my claim for bad.: pay and that I am entitled :c :ic 
Nher payment of monies for any claim of employment ;m­
cnmmauon prior to the date this Release is executed f;0r.i ::ie 
C'1~ of Birmingham except as recitM herern. 
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I lt11lhl'1 n'1!1fy anti warrant thill I have had the nppnr 
lllllll\ h1, 1111s111! an a1t111ncy pii11r to e~rnrlion of thio:: RP Ira<:!'. 
:hat I am 11f lawhil age. anJ, 1hat I am <:iizning thi<: RPIPii<:P nf 

'"' 1n\11 ftcc ad .mtl tlcPJ 

day nf • l!JRI 

I Signaturr I 

Soda! Sentrily N11mhf'r 

Suh:.t·11hcJ and \\\11111 fn hdcne me 
1h1\ 11111Jc1 s1~ncd .1111 hll11ty 1111 this 

da~ ••I . 1''81. 10 rer11fy 
\\ h1l11 witness my ha111I and '>eal of offict:'. 
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APPF:NOIX F-1 

NOTH"F: OF PROPOSF:D SETH,El'HF:NT 
M arnr.:1\-mNTS AND CONDITIONAL 

Cl.ASS ('F:R'flFICA'rlON 

rhPre are currently he fore the United States District Court 
for !hi> Northern District of Alahama proposed partial settle­
mrnt agreements in the following consolidated employment dis­
n imif!alion adions: Emley Bmnch of the N.A.A.C.P., et al. 
I' n1vofllirmi11gf1t1m, et al. (C.A. No. 74-Z-12-S);John w. 
l\.forti11,e111l v. CityoffJirminglwm,etal. (C.A. No. 74-Z-17-
S l. aml U11itPd Sf!ltP.v ff Amnirn i•. lt>ffer.wm County, et al. 
(('A No. 75·P·066fi-S) 

The propoc;ed selllement agreements are in the form of two 
<'011-;ent Decrees. One of the Consent Decrees is between each 
of the plaintiff<; in the above actions and the defendants Jeffer­
<>on County Personnel Board, its Director and the members of 
the Board (hereinafter Personnel Boord or Board). The other 
C<msent Decree is hetween these same plaintiffs and the City of 
Birmingham and its Mayor (hereinafter the City 0f Birmin­
gham). The Consent Decrees will resolve all of the plaintiffs' 
rlaims of employment discrimination against blacks and women 
hy these defendants. The Consent Decrees do not resolve the 
plaintiffl'. claims of employment discrimination by the remain­
i111t defendant jurisdictions in these actions. These remaining 
df'fundants are: Jefferson County. Jefferson County Health 
Ol"p:utment. and the cities of Bessemer. Fairfield. Fultondale. 
<Jardendale. Homl"wood. Hueytown. Midfield. \fountain 
Rrook. Pll"a~ant Grove, Tarrant and Vestavia Hills. 

On ~···-·-- -·-· 1981 the District ('ourt entered an 
Order granting provisional approval to both Decrees. subject 
to further hearings. rn that Order the Court withheld final ap­
pnwal of the Consent Decrees unti; after any objections which 
may he filed to them. as further explained in Part II of this 
:"l/,1t1ce 
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I. 

Class Certification Ruling 

On ________ , 1981 the District Court entered an 
Order pursuant to Rule 23 (b)(2) of the Federal Rules of Civil 
Procedure in the Ensley Branch and Manin actions. In that 
Order the Court conditionally certified for purposes of these 
settlement agreements the following classes of black individuals 
who may be eligible to present a claim for back pay and other 
relief under the Consent Decrees. 

I. All black persons who took the 10-C Policeman Test 
which resulted in the eligibility lists for police officers and 
deputy sheriffs which were in effect between April 25, 1975 
and January I 0, 1977, and the 20-B Firefighter Test which 
resulted in the eligibility lists for firefighters in effect between 
July 8, 1976, and January 10, 1977, who have not been hired 
for police officer. deputy sheriff or firefighter positions by any 
of the defendant jurisdictions in these consolidated actions, or 
who subsequent to the entry of this Court's Order on 
January I 0, 1977, were hired by any of the defendant jurisdic­
tions but may have been hired earlier but for their rank on such 
eligibility lists. 

2. All blacks who prior to the submission of the Con­
sent Decree with the City of Birmingham to the Court on 
May 19, 1981 were hired and assigned to laborer positions in 
the unclassified service of the City of Birmingham; who, at any 
time after March 24, 1972, worked as laborers in the unclass­
ified service; and who, prior to the submission of this Decree 
to the Court, were reclassified into the classified service. 

3. All blacks who were denied promotional oppor­
tunities in the Streets and Sanitation Department of the City of 
Birmingham at any time between March 24, 1972 and May 19, 
1981, the date of the submission of the Consent Decree with the 
City of Birmingham to the Court. 

4. All black persons who we.re certified by the Person­
nel Board for positions with the City of Birmingham in the 
Police Department as police officers, key punch operators, or 
clerk typists, or in the Finance Department as clerk typists or 
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intermediate clerks, but who were not hired for those positions 
during the period form March 24, 1972, through January 7, 
1974. 

There is also a class of women who are eligible to present 
a claim for relief under the Consent Decree with the City of Bir­
mingham. This class consists of all women who, prior to 
May 24, 1975, were hired by the City of Birmingham as traf­
fic citation officers or policewomen and who, on and after 
March 24, 1972, were assigned to the Youth Aid Division of 
the City Police Department. The claims of this class are being 
presented solely as part of the action brought by the United 
States. 

H. 

Nol.ice or Right To File Objections to 
the Consent Decrees and Fairness Hearing 

This notice is directed to all persons who have an interest 
which may be affected by the Consent Decrees. Copies of the 
Decrees and the entire file in this proceeding are on file in the 
office of the Clerk of the Court for the Northern District of 
Alabama. They may be examined in the Clerk's office during 
normal working hours (Mon.-Fri. 8:00 a.m.-4:30 p.m.). The 
address of the Clerk's office is 1800 Fifth Avenue North, Bir­
mingham, Alabama 35203. Any person who wishes to register 
an objection(.r) to either of the Consent Decrees must file such 
objection(s) in writing with the Clerk of the coun by __ p.m., 
______ , 1981. Objections filed after that date will not 

be considered by the Court in determining whether to grant final 
approval to the Con.rem Decrees. 

On , 1981, at __ o'clock the District 
Court will hold a fairness hearing at which it will consider any 
timely filed objections to the Consent Decrees. Individual ob­
jectors may appear at that hearing with or without the assistance 
of legal counsel. 
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( ;t>11t'l·al Smnmary of !he Con~f:'llf l)M·n-.. With Tlw 
Jt>fft>rsm1 ( 'mmCy l'N·som1t>I Hostnl 

l'hPO:P C1111sPlll Denees contain a m1111her of ge1wral in 
i11nct1vp provisions. indmling goals for hlacks and women. 
Parh 11f which are designed lo corrert for the effects of any al 
legP1i past discrimination and to insure e1111al employment op 
p1'1i1111i1ies for all applkants and employee!: with the< 'ity anti 
in the l'ivil serdn• system atlministl'rell fly 1111.• l'ersmmel noarcl. 
rhe Cnnsl'nl Peat•es aim provide for hack pay relit•f for rer 
I a in dassps I istt>ll ahnw. netai Is of the genera I i11j1111cl iw• 
l'nwisi11ns anti the hack pa~· relid are c;er out in th•~ f'onst>nl 
necrt'f•s. an p•q1andetl nolke st>nt to class memhers. and thf' 
,.,,mt fill's. all 11f which art' availahle i11 tltf' offke of thr Clerk 
,,fthl' C11ur1. 11r 1hrot1j?h the alh•rnrys for !ht• plaintiffrlas'\P'\, 
wh11sp namt's a11ll adllrt'SS<'S arl' :ls follows: 

R irharll J. R itll'r 
l I nited Slates Departmenr nf Jusr in• 
Civil Rights Division 
Federal Enforcement St'ction 
Room 'f 517 
Wa5hingto11, DC 205.10 
( 202) 6JJ-40N6 

Caryl Privett 
Assistant United Sl;Ht•s Attorney 
Northern District of A la ha ma 
~00 Ft'dcrnl Courthouse 
Birmingham, Alah.una J520J 
{Z05) 254-178.5 
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Auorrwyt for thr l'laintifft in Manin, rt al. 
1· thr ( "itv of llim1in1?l111m: 

Stephen L Spitz 
Law:;ers Committee for 

Civil Righl'I Under Law 
Suite 520 
733 Fifteenth Street, N. W. 
Washington, DC 20005 
(202) 628-6700 

Susan Reeves 
Reeves & Slill 
2027 First Avenue North 
Suite 400 
Birmingham, AL J520J 
(205) 322-7479 

Attornry for the Plaimiffv in NAACP v. Seibt'is: 

Oscar William Adams, Iii 
J<iOO 2121 Building 
Birmingham, AL 35203 
(205) 324-4445 
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THE PERSON.l'tf'EL BOARD OF 
JEFFERSON COUNTY, ALABAMA 

REQUEST FOR CERTIFICATION 

TO: Director of Personnel Status of Request 
From 301-A Courthouse (For Personnel Board 
Birmingham, Alabama Use Only) 

FROM: B'ham Fire Dept. 

DA TE: 3/31/82 

Classification Division Examination Division 

Requires Audit __ _ Certification No. 509 
Approx. Audit Date_ Issue Date 4-2-52 
Audit Completed __ _ By JB 
Result of Audit'---- Register Expired/Depleted __ _ 

Approx. Announcement Date __ 
Board Approval __ _ Date Register Available ___ _ 

Consider Provisional ____ _ 

In accordance with Rule 4.5 of the Rules and Regulations, 
request is made for a certification from which to fill the follow­
ing vacancy or vacancies: 

I. TITLE OR NO. POSITIONS 
POSITION Fire Lieutenant TO BE FILLED_5_ 

TO FILL POSITION FORMERLY 
HELD BY See Below NEW POSITION ( ) 

2. TERM OF Permanent ( ) 
EMPLOYMENT Temporary ( ) 

Relief Duty ( ) 
Period oftime: __ Months __ Days 
Regular ( ) Part time ( ) 

Exhibit A 
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3. REMARKS Harold Mckee, Clarence Cooper, E.K. 
Parker, William Averett, and Earl Starkey 

AUTHORIZATION SIGNATURE Richard Arrington Jr. 
REQUEST MADE BY Chief N. Gallant 

PLEASE NOTE: Five (5) white males have been promoted to 
Fire Lt. since approval of the Consent 
Decree with the City of B'ham. Please cer­
tify sufficient blacks to meet our 50 % inter­
im annual hiring goal. 
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PERSONNEL BOARD OF JEFFERSON COUNTY, 
31 COURTHOUSE ANNEX, BIRMINGHAM, AL 

CERTIFICATION OF ELIGIBLES 
TO APPOINTING AUTHORITY 

SIGN AND RETURN THE 
YELLOW COPY TO 

ROOM 309 
COURTHOUSE ANNEX 

CERTIFICATION 
NUMBER 

PROMOTIONAL 
505 

ln accordance with your request which is identified below, the 
names of the following persons who are eligible for appoint­
ment, are hereby certified to you. 

After selecting the number of eligibles you are authorized to 
employ, enter your decision in the column headed "Action 
Taken" and date, sign and return the yellow copy of this form 
to the 

DIRECTOR OF PERSONNEL 
_M_a_y-or_R_ic_ha_r_d_A-rr-in-g-to_n_,_J_r. 301 Courthouse Annex 

City of Birmingham BIRMINGHAM, ALA. 35203 

City Hall Prompt reports will expedite the 
Birmingham, AL 35203 checking and certification of 
---------~ payrolls. 

Date of Class Title Date of 
Certi fica ti on Request Requester or Position 

3-31-82 Chief Gallant Fire Lieutenant April 2, 1982 

~umber of Positions 
To be filled 

Five 

This certification will become 
void after two days from date 

Period of Beginning 
Employment Rate of Pay 

Permanent $74 I .60 bi-weekly 

Exhibit B 
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Name Agency 

1. James A. Bennet Birmingham 
Fire Dept. 

2. Floyd E. Click Birmingham 
Fire Dept. 

3. James E. Laster Birmingham 
Fire Dept. 

4. Ebb C. Hinton Birmingham 
Fire Dept. 

5. Tony G. Jackson Birmingham 
Fire Dept. 

6. Henry Ward, Jr. Birmingham 
Fire Dept. 

7. Carl J. Harper Birmingham 
Fire Dept. 

Director of Per­
sonnel THIS 
SPACE TO BE 
FILLED OUT BY 

Phone APPOINTING 
No. AUTHORITY 

Date of 
Action Appoint-
Taken ment 

The rules require a medical and 
physical examination before 
appointment to a government 
position and thus no appoint­
ment shall become effective 
until the certificate of the medi­
cal examiner is received in this 
office. 

Date Signature of 
Appointing 
Authority 
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APPENDIX F-2 

NOTICE OF PROPOSED SETTLEMENT 
AGREEMENTS AND CONDITIONAL 

CLASS CERTIFICATION 

There are currently before the United States District Court 
for the Northern District of Alabama proposed partial settle­
ment agreements in the following consolidated employment dis­
crimination actions: Ensley Branch of the N.A .A. C.P., et al. 
v. City of Birmingham, et al. (C.A. No. 74-Z-12-S); John W. 
Marrin, era!. v. CityofBirmingham, eta/. (C.A. No. 74-Z-17-
S) and United States of America v. Jefferson County, et al. 
(C.A. No. 75-P-0666-S). 

The proposed settlement agreements are in the form of two 
Consent Decrees. One of the Consent Decrees is between each 
of the plaintiffs in the above actions and the defendants Jeffer­
son County Personnel Board, its Director and the members of 
the Board (hereinafter Personnel Board or Board). The other 
Consent Decree is between these same plaintiffs and the City of 
Birmingham and its Mayor (hereinafter the City of Birmin­
gham). The Consent Decrees will resolve all of the plaintiffs' 
claims of employment discrimination against blacks and women 
by these defendants. The Consent Decrees do no resolve the 
plaintiffs' claims of employment discrimination by the remain­
ing defendant jurisdictions in these actions. These remaining 
defendants are: Jefferson County, Jefferson County Health 
Department, and the citks of Bessemer, Fairfield, Fultondale, 
Gardendale, Homewood, Hueytown, Midfield, Mountain 
Brook, Pleasant Grove, Tarrant and Vestavia Hills. 

On , 1981 the District Court entered an 
Order granting provisional approval to both Decrees, subject 
to further hearings. In that Order the Court withheld final ap­
proval of the Consent Decrees until after hearing any objections 
which may be filed to them, as further explained in Part II of 
this Notice. 
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I. 

Class Certification Ruling 

On , 1981 the District Court entered an 
Order pursuant to Rule 23 (b)(2) of the Federal Rules of Civil 
Procedure in the Ensley Branch and Martin actions. In that 
Order the Court conditionally certified for purposes of these 
settlement agreements the following classes of black individuals 
who may be eligible to present a claim for back pay and other 
relief under the Consent Decrees. 

1. All black persons who took the l 0-C Policeman Test 
which resulted in the eligibility lists for police officers and 
deputy sheriffs which were in effect between April 25, 1975 
and January lO, 1977, and the 20-B Firefighter test which 
resulted in the eligibility lists for firefighters in effect between 
July 8, 1976, and January 10, 1977, who have not been hired 
for police officer, deputy sheriff or firefighter positions by any 
of the defendant jurisdictions in these consolidated actions, or 
who subsequent to the entry of this Court's Order on 
January 10, 1977, were hired by any of the defendant jurisdic­
tions but may pave been hired earlier but for their rank on such 
eligibility lists. 

2. All blacks who prior to the submission of the Cop­
sent Decree with the City of Birmingham to the Court on 
May 19, 1981 were hired and assigned to laborer positions in 
the unclassified service of the City of Birmingham; who, at any 
time after March 24, 1972, worked as laborers in the unclass­
ified service; and who, prior to the submission of this Decree 
to the Court, were reclassified into the classified service. 

3. All blacks who were denied promotional opportuni­
ties in the Streets and Sanitation Department of the City of Bir­
mingham at any time between March 24, 1972 and May 19, 
198 I, the date of the submission of the Consent Decree with the 
City of Birmingham to the Court. 

4. All black persons who were certified by the Personnel 
Board for positions with the City of Birmingham in the Police 
Department as police officers, key punch operators, or clerk 
typists, or in the Finance Department as clerk typists or inter-
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mediate clerics, but who were not hired for those positions 
during the period from March 24, 1972, through January 7, 
1974. 

There is also a class of women who are eligible to present 
a claim for relief under the Consent Decree with the City of Bir­
mingham. This class consists of all women who, prior to 
May 24, 1975, were hired by the City of Birmingham as traf­
fic citation officers or policewomen and who, on and after 
March 24, 1972, were assigned to the Youth Aid Division of 
the City Police Department. The claims of this class are being 
presented solely as part of the action brought by the United 
States. 

n. 

Notice of Right to File Objections to 
the Consent Decrees and Fairness Hearing 

This notice is directed to all persons who have an interest 
which may be affected by the Consent Decrees. Copies of the 
Decrees and the entire file in this proceeding are on file in the 
office of the Clerk of the Court for the Northern District of 
Alabama. They may be examined in the Clerk's office during 
normal working hours (Mon.-Fri. 8 a.m.-4:30 p.m.). The ad­
dress of the Clerk's office is 1800 Fifth Avenue North, Birmin­
gham, Alabama 35203. Any person who wishes to register an 
objection (s) to either of the Consent Decrees must file such ob­
jection(s) in writing with the Clerk of the Court by_ p.m .. 
---~ 1981. Objections filed after that date will not be 
considered by the Court in determining whether to grant final 
approval to the Consent Decrees. 

On , 1981, at __ o'clock the District 
Court will hold a fairness hearing at which it will consider any 
timely filed objections to the Consent Decrees. Individual ob­
jectors may appear at that hearing with or without the assistance 
of legal counsel. 
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III. 

General Summary of' the Consent 
Decree With The 

Jefferson County Personnel Board 

This Consent Decree contains a number of general injunc­
tive provisions each of which are designed to insure equal 
employment opportunities for all applicants and employees in 
the civil service system administered by the Personnel Board. 
The Personnel Board has agreed to review its testing and other 
selection procedures to insure that they do not unlawfully dis­
criminate against either blacks or women. 

To correct for the effects of any alleged past dis­
crimination against blacks by the Personnel Board, the Consent 
Decree provides for interim annual certification goals in 
nineteen (19) classified service positions. These goals range 
from 33% to 50%. The jobs to which these certification goals 
apply are: 

I. Accountant l 1. Public Works Supervisor 
2. Account Clerk (including Construction 
3. Animal Control Officer Supervisor and Landfill 
4. Auditor Supervisor) 
5. Automotive Mechanic 12. Refuse Truck Driver 
6. Construction Equipment 13. Revenue Examiner 

Operator 14. Secretary 
7. Engineering Aide 15. Senior Clerk 
8. Heavy Equipment Operator 16. Stenographer 
9. Intermediate Clerk 17. Truck Driver 

10. Labor Supervisor 18. Waste Water Treatment 
Plant Operator 

19. Zookeeper 

The Consent Decree also incorporates a prior Order of the 
District Court entered on January IO, 1977 concerning the zer­
tification of blacks for police officer, deputy sheriff and 
firefighter positions. That Order requires, among other things, 
that the number of blacks certified for these jobs approximate 
the number of black applicants for those positions. 
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To rnrrect for the effects of any alleged past dis· 
crimination against women hy the Personnel Board, the Con­
sent Decree provides for annual certification goals for women 
rn fourteen ( 14) classified service johs. The goals rangP from 
10% to 25%. The johs to which these certification goals apply 
are. 

Drafter 8. Police Radio Dispatcher* 
2. Engineering Aide 9. Radio Dispatcher* 
3. Engineering Drafter 10. Revenue Examiner 
4. Engineerin~ Technician 11. Security Officer 
5. Firefighter 12. Sr. Civil Engineer 
6 Graduate Engineer 13. Stores Clerk 
7. Police Officer/Deputy 14. Traffic Planning 

Sheriff Technician 

~al1als apply only to certifications to Fultondale, Gardendale, 
Midfield, Mountain Brook, and Tarrant. 

All of the annual certification goals are subject to the 
a\ailability of qualified black and female applicants, and they 
do not preclude the certification of qualified males and non­
minorities. These goals are also temporary or interim measures 
because they are designed to end when certain minimum 
employment levels are reached. These levels are defined in 
terms of the percentage of blacks and women in the civilian 
labor force of Jefferson County. 

The Consent Decree also provides for a lowering of the 
time in grade requirements prescribed by the Board for promo­
tions in certain sworn police and fire department positions, such 
as police sergeant and fire lieutenant; the elimination of mini­
mum height and weight requirements in all classified service 
jobs, including police officer and firefighter; and the elimina­
tion of promotional potential ratings in certain departments of 
the City of Birmingham and Jefferson County where such 
ratings had an adverse impact on blacks. Those departments 
are: City of Birminghc1m - Streets and Sanitation, Police, Fire, 
and Parks and Recreation; Jefferson County - Cooper Green 
Hospital, General Services. 

Promotional eligibility requirements in certain public 
works and streets and sanitation positions have been revised to 
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expand the pool of employees eligible for promotional con~ 
sideration. For example, if this Consent Decree is finally ap­
proved by the Court, employees in unclassified laborer and 
semi-skilled laborer positions would be eligible to take promo­
tional examinations for jobs such as refuse truck driver and 
heavy equipment operator. In the past, employees in these jobs 
were not eligible to take these promotional examinations. 

I 
The Ccnsent Decree provides for $35,000.00 in back pay 

for a class of blacks who took the Personnel Board's written 
tests for police officer positions which resulted in eligibility 
lists in effect between April 25, 1975, and January 10, 1977, 
or who took the tests for firefighter positions which resulted in 
eligibility lists in effect between July 8, 1976 and January 10, 
1977. Back pay for individual class members will be contin­
gent on the filing of timely proof of claim forms with the Clerk 
of the Court. 

The Decree also provides for the priority certification of 
nineteen (19) named black individuals to various jobs in the 
Streets and Sanitation Department of the City of Birmingham. 
These jobs include public works supervisor, labor supervisor, 
construction equipment operator and refuse truck driver. 

IV. 

General Summary of the Consent 
Decree With The City of Birmingham 

The Consent Decree contains injunctive provisions which 
are designed to insure equal employment opportunities with the 
City for all persons without regard to race or sex in hiring, 
promotion, training, job assignments, discharge, and other 
terms and conditions of employment. 

To correct for the effects of any alleged past dis­
crimination against blacks and women, tile Decree contains in­
terim annual hiring and promotion goals for blacks and women. 
The goals are subject to the availrtbility of qualified black and 
female applicants, and they do not preclude the hiring or promo­
tion of qualified males and non-minorities. The goals are tem­
porary or interim measures because they are designed to end 
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when the percentage of blacks and women in the affected fobs 
or groups of jobs appro:-dmate the percentage of blacks and 
women in the labor force of Jefferson County. 

The City has agreed to interim annual hiring and promo­
tion goals for blacks in the following specific job categories: 

1. Account Clerk II. Police Sergeant 
2. Automotive Mechanic 12. Fire Lieutenant 
3. Building Inspector 13. Public Works Supervisor 
4. Construction Equipment 14. Construction Supervisor 

Operator 15. Refuse Truck Driver 
5. Firefighter 16. Revenue Examiner 
6. Gardener 17. Secretary 
7. Heavy Equipment Operator 18. Senior Clerk 
8. Labor Supervisor 19. Senior Sanitation 
9. Police Officer Inspector 

JO. Police Radio Dispatcher 20. Zoo keeper 

The Consent Decree also rrovides for annual employment 
goals for blacks in certain groups of jobs in the following 
departments: Engineering, Finance, Inspection Services, Traf­
fic Engineering. and Housing. 

The Consent Decree provides for annual hiring and 
promotional goals for women in police officer and police ser­
geant positions, and in groups of jobs in the following depart­
ments: Fire, Engineering, Inspection Services, Municipal 
Garage, Housing, Streets and Sanitation, Traffic Engineering, 
Parks and Recreation and Parking Authority. 

The City has agreed to lower the time in grade require­
ment for promotions in several sworn positions in the Police 
and Fire Departments such as police sergeant and fire 
lieutenant, and it has agreed to expand the pool of employees 
eligible to apply for promotions to jobs in the Streets and Sanita­
tion Department. The City has also agreed to discontinue the 
use of promotional potential ratings in the Police, Fire, Streets 
and Sanitation, and Park and Recreation Departments. 

The Consent Decree provides for $30,000.00 in back pay 
for six (6) of the named plaintiffs in the Manin action, and for 
$235,000.00 in back pay for four subclasses of blacks and a 
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subclass of women. These subclasses consist of: (I) blacks 
who took the police officer tests for the City of Birmingham 
which resulted in eligibility lists in effect between April 25, 
1975, and January IO, 1977, and the firefighter tests for the 
City of Birmingham which resulted in eligibility lists in effect 
between July 8, 1976, and January JO, 1977; (2) blacks in 
unclassified laborer positions with the City who between 
March 24, 1972 and May 19, 1981 were reclassified into the 
classified service; (3) blacks who between March 24, 1972 and 
May 19, 1981, were denied promotional opportunities in the 
Streets and Sanitation department of the City; (4) women 
employed as traffic citation officers or policewomen who, 
between March 24, 1972, and May 27, 1975, were assigned to 
the Youth Aid Division of the City Police department; and 
(5) blacks who were certified but not hired for certain positions 
in the Police and Finance departments of the City between 
March 24, 1972, and January 7, 1974. 

The back pay amounts set aside for each of the subclasses 
identified above are: Class I ($5,000.00), Class 2 
($65,000.00), Class 3 ($137 ,000.00), Class 4 ($6.000.00), 
Class 5 ($22,000.00). 

Procedures for allocating the amounts of back pay among 
members of each of the subclasses are set out in Appendix D to 
the Consent Decree with the City of Birmingham. Each sub­
class member will be required, after final approval of the Con­
sent Decree,Jo file a proofofclaim form in order to be eligible 
for an award of back pay. 

The Consent Decree provides for priority hiring and/or 
promotions and remedial seniority for several of the named 
plaintiffs in the Martin case, and for nineteen (19) named mem­
bers of subclass 3 in the Streets and Sanitation department of 
the City of Birmingham. Certain other members of each of the 
five subclasses may be eligible for priority hiring or promotion­
al opportunities and remedial seniority based upon the in­
dividual facts of their claims. Their relief is to be determined 
after they submit the appropriate proof of claim forms. 
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v. 

Attorneys' Fees and Costs 

Neither of the Consent Decrees cont.ains an award of at­
torney fees or costs for counsel for the plaintiffs. The amount 
of attorneys' fees and costs as finally determined will NOT 
REDUCE the amounts to be distributed as back pay to any of 
the subclass members or named plaintiffs under either of the 
Consent Decrees. 

If you have any questions with respect to this notice, the 
Consent Decree, or the procedures for filing your proof of claim 
form, you may call or write any of the attorneys listed below: 

Attorneys for the United Stares: 

Richard J. Ritter 
United St.ates Department of Justice 
Civil Rights Division 
Federal Enforcement Section 
Room 4517 
Washington, DC 20530 
(202) 633-4086 

Caryl Privett 
Assistant United St.ates Attorney 
Nonhem District of Alabama 
200 Federal Courthouse 
Birmingham, Alabama 35203 
(205) 254-1785 

Auomeys for the Plaintiffs in Manin, et al. 
v. the City of Birmingham: 

Stephen L. Spitz 
Lawyers Committee for 

Civil Rights Under Law 
Suite 520 
733 Fifteenth Street, N. W. 
Washington, DC 20005 
(202) 628-6700 
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Susan Reeves 
Reeves & Still 
2027 First A venue North 
Suite 400 
Birmingham, AL 35203 
(205) 322-7479 

Attorney for the Plaintiffs in NAACP v. Seibels: 

Oscar William Adams, III 
1600 2121 Building 
Birmingham, AL 35203 
(205) 324-4445 
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APPENDIXG 

Notice to [Subclass definition]: 

This announcement is to inform you of your right to 
present a claim for individual relief under a Consent Decree 
between the plaintiffs and the City of Birmingham in the con­
solidated actions cf: Ensley Branch of the N.A.A. C.P. et al. v. 
City of Birmingham, et al., C.A. No. 74-Z-12-S;John W. Mar­
tin, et al. v. City of Birmingham, C.A. No. 74-Z-17-S; and 
United States of America v. Jefferson County, et al., C.A. 
No. 75-P-0666-S. 

If you are member of the subclass described in the caption 
of this notice you may fill out the attached proof of claim fonn 
and mail it to the Clerk of the Court for Northern District of 
Alabama. Enclosed for you1 use is an unstamped envelope con­
taining the mailing address of the Clerk of the Court. 

If you wish to present a claim for individual relief under 
the Consent Decree, your proof of claim form must be received 
by the Clerk of the Court by no later than _ p.m. on 
_____ , 1981. Qyoudo not file this proof of claim form 
with the Clerk of rhe Court by that date then, absent good cause 
shown, you will be deemed to have waived your right to present 
a claim/or individual relief under rhe Consent Decree. 

After your proof of claim form is fiJed, you will be con­
tacted by attorneys for the plaintiffs. They will review with 
y<>u your proof of claim form and the relevant facts which sup­
port your claim. Thereafter, these attorneys will make a recom­
mendation to the Court whether your claim merits an award of 
individual relief under the Consent Decree. Such an award may 
include a job offer or promotion with the City, remedial 
seniority and/or back pay. The City has reserved the right to 
review and to object to any individual job offers and/or remedial 
seniority dates proposed by counsel for the plaintiffs on your 
behalf which have not been previously agreed upon by the par­
ties under the Consent Decree. The City has agreed not to con­
test any of the individual back pay determinations. If any 
objections are raised by the City to any proposed job offers 
and/or remedial seniority for you, and if the parties are unable 
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to resolve such objections, then the Court will determine the 
appropriate relief, if any, for you under this Consent Decree. 

After final determinations have been made of the in­
dividual awards ofreliefto be made under this Consent Decree, 
you will be notified of your individual award, if any. If you do 
not receive an award of individual relief under the Consent 
Decree, or if you are not satisfied with the amount of relief 
provided to you, you wi11 have the right to file an objection to 
the resolution of your claim with the Clerk of ~he Court. That 
objection will be subsequently ruled upon by the District C0urt. 
The procedures for filing any such objections will be explained 
to you in the notice you will receive informing you of your 
award of relief, if any. 

If you have any questions with respect to this notice, the 
Consent Decree, or the procedures for filing your proof of claim 
form, you may call or write any of the attorneys listed below: 

Attorneys for the United States: 

Richard .J. Ritter 
United States Department of Justice 
Civil Rights Division 
Washington, DC 20530 
(202) 633-4086 

Caryl Privett 
Assistant United States Attorney 
Northern District of Alabama 
200 Federal Courthouse 
Birmingham, Alabama 35203 
(205) 254-1785 
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Attorneys for the Plaintiffs in Manin, et al. 
v. the City of Birmingham: 

Stephen L Spitz 
Lawyers Committee for 

Civil Rights Under Law 
Suite 520 
733 Fifteenth Street. N. W. 
Washington, DC 20005 
(202) 628-6700 

Attorneys for the Plaimifft in Manin, et al. 
v. the City of Birmingham: 

Susan Reeves 
Reeves & Still 
2027 First A venue North 
Suite 400 
Birmingham, AL 35203 
(205) 322-7479 
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APPENDIX H 

Proof of Claim Form 

Please list your: 

Name: 

Current Address: ----------

Current Telephone Number: _____ _ 

Please check the appropriate box or boxes if you fall 
within either or both of the classes described below. lf you 
check either of the boxes, please complete this proof of claim 
form by supplying the information requested below. 

_ l am a black person who took a written test ad­
ministered by the Personnel Board of Jefferson County for a job 
as a police officer with the City of Birmingham. I wish to 
present a claim for relief under the Consent Decree with the 
City of Birmingham. 

_ I am a black person who took a written test ad­
ministered by the Personnel Board of Jefferson County for a job 
as a firefighter with the City of Birmingham. I wish to present 
a claim for relief under the Consent Decree with the City of Bir­
mingham. 

If you check either of the boxes above, please indicate in 
the space provided below whether you were ever contacted by 
the City of Birmingham for employment as a police officer or 
firefighter, and the approximate date(s) of such contact to the 
best of your recollection. Also, please indicate whether you 
were ever offered employment with the City as a police officer 
or firefighter, and the date you began employment with the City 
if you accepted such a job offer. 

I 
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Please sign and date this proof of claim form and return it 
to the Clerk of the Court in the enclosed self-addressed en­
velope. 

Signature 

Date: ________ _ 
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APPENDIX I 

Proof of Claim Form 

Please list your: 

Name: _____________ _ 

Current Address: _________ _ 

Current Telephone Number: _____ _ 

Please check the box provided below if the statement next 
to the box applies to you and you wish to present a claim for 
relief under the Consent Decree with the City of Birmingham. 

_ I am a black person who worked for the City of Bir­
mingham as an unclassified laborer on or after March 24, 1972 
and who was later brought into the classified service on 
____ (fill in approximate date) as a -------­
(fill in job title). I wish to present a claim for relief under the 
Consent Decree with the City of Birmingham. 

Please sign and date this proof of claim form and return it 
to the Clerk of the Court in the enclosed self-addressed en­
velope. 

Signature 

Date: _______ _ 
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APPENDIXJ 

Proof' or Claim Form 

Please list your: 

Name: __ _ 

Current Address: ____ _ 

Current Telephone Number: ______ _ 

Please check the box provided below if the statement next 
to the box applies to you. If you check the boll:, please com­
plete the proof of claim form by supplying the information re­
quested below. 

_ I am a black person who was employed by the City of 
Birmingham in the Streets and Sanitation Department on or 
after March 24, 1972 in either a classified or unclassified posi­
tion, and I was denied the opportunity to apply for a promotion 
to a higher paying position in the Streets and Sanitation Depart­
ment after that date. J wish to present a claim for relief under 
the Consent Decree with the City of Birmingham. 

I. 

Please supply the following additional information: 

Please list the job(s) which you claim you were denied 
promotional opportunities in: 

[Please note: You may listajob(s) in the space provided above 
even if you were not eligible to apply for it under the promo­
tion policies of the City of Birmingham or the Personnel Board 
of Jefferson County. I 
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2. How long have you been employed in the Streets and 
Sanitation Department of the City of Birmingham? (Include 
classified and unclassified service time) __ 

3. List the approximate date when you were first hired 
by the City. (If you were first hired as an unclassified laborer 
please list that date) __ 

4. Please list all of the jobs in which you have worked 
on a permanent full time basis in the Streets and Sanitation 
Department of the City and the approximate dates you worked 
in those jobs. 

5a. Have you ever taken a written promotional examina­
tion for the job of Heavy Equipment Operator in the Streets and 
Sanitation Department of the City? Yes_ No_ 

b. If your answer to a is yes please indicate the date(s) 
you took the examination. ___ _ 

c. Please indicate whether at any time prior to 
January I, 1979 you ever received a promotion to a permanent 
full time position as a Heavy Equipment Operator in the Streets 
and Sanitation Department of the City. Yes_ No_ 

6. Have you ever expressed an interest to any official of 
the City of Birmingham or the Personnel Board of Jefferson 
County about being promoted to any of the jobs you have listed 
in your answer to I above? If so, please supply the following 
information in the space provided below: (l) the approximate 
date(s) that you expressed such an interest, (2) the person to 
whom such interest was expressed, (3) the job you were in at 
the time you expressed your interest, and (4) indicate whether 
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you were ever offered such a promotion by the City or the Per­
sonnel Board. 

Please sign and date this proof of claim form and return it 
to the Clerk of the Court in the enclosed self-addressed en­
velope. 

Signature 

Date: ________ _ 
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APPENDIX K 

Proof' of Claim I<"orm 

Please list your: 

Name: ___________ _ 

Current Address: _________ _ 

Current Telephone Number: 

Please check the box immediately below if the statement 
next to the box applies to you. If you check the box, please 
complete the proof of claim form by supplying the information 
requested below. 

_I am a female who prior to May 27, 1975, was hired 
by the City of Birmingham as a traffic citation officer or 
policewoman and who, on or after March 24, 1972 was as:.. 
signed to the Youth Aid Division of the City Police Department. 
I wish to present a claim for relief under the Consent Decree 
with the City of Birmingham. 

If you were originally hired as a traffic citation officer and 
were subsequently promoted or reclassified to a position as a 
policewoman, ple1se indicate whether you were credited with 
your seniority as a traffic citation officer at the time you became 
a policewoman. 

Please sign and date this proof of claim form and return it 
to the Clerk of the Court in the enclosed self-addressed en­
velope. 

Signature 

Date: _______ _ 
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APPENDIX L 

Proof' of' Claim Form 

Please list your 

Name: 

Current Address: __________ _ 

Current Telephone Number: 

Please check the appropriate box or boxes if you fall 
within any of the classes described below. If you check any of 
the boxes, please complete the proof of claim form by supply­
ing the information requested below. 

_I am a black person who applied for a job as a police 
officer with the City of Birmingham between March 24, 1972 
and January 7, 1974, and I was not hired or offered employ­
ment by the City in that job. I wish to present a claim for relief 
under the Consent Decree with the City of Birmingham. 

_ I am a black person who applied for a job as a 
keypunch operator with the City of Birmingham between 
March 24, 1972. and January 7, 1974, and I was not hired or 
offered employment by the City in that job. I wish to present 
a claim for reliefunder the Consent Decree with the City of Bir­
mingham. 

_ I am a black person who applied for a job as a clerk 
typist with the City of Birmingham between March 24, 1972, 
and January 7, 1974, and f was not hired or offered employ­
ment by the City in that job. I wish to present a claim for relief 
under the Consent Decree with the City of Birmingham. 

_I am a black person who applied for a position as an 
intermediate clerk with the City of Birmingham between 
March 24, 1972, and January 7, 1974, and I was not hired or 
offered employment by the City in that job. l wish to present 
a claim for reliefunder the Consent Decree with the City of Bir­
mingham. 

If you have checked any of the boxes above, please indi­
cate in the space provided below whether to the best of your 
recollection you were ever contacted by the City of Birmingham 
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for an interview for the job or jobs you have checked, whether 
you appeared for that interview, and, if so, what happened 
during that interview. If you need more space to supply this in­
formation you may attach additional sheets of paper to this 
proof of claim form. 

Please sign and date this proof of claim form and 'return it 
to the Clerk of the Court in the enclosed self-addressed en­
velope. 

Signature 

Date: _______ _ 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

JEFFERSON COUNTY, et al., 

Defendants. 

JOHN W. MARTIN, et al., 

Plaintiffs, 

v. 

CITY OF BIRMINGHAM, et al., 

Defendants. 

ENSLEY BRANCH OF THE 
NAACP, et al., 

Plaintiffs, 

v. 

GEORGE SEIBELS, et al., 

Defendants. 

CIVIL ACTION 
NO. 75-P-0666-S 

CIVIL ACTION 
NO. 74-Z-17-S 

CIVIL ACTION 
NO. 74-Z-12-S 

CONSENT DECREE WITH THE JEFFERSON COUNTY 
PERSONNEL BOARD 

These consolidated actions were brought by the United 
States and certain private plaintiffs against the Jefferson Coun­
ty Personnel Board, and other defendants not included within 
the terms of this Decree, to enforce the provisions of Title VII 
of the Civil Rights Act of 1964, as amended, 42 U.S.C. 2000e, 
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et seq .• the State am.l Local Fiscal Assistance Act of 1972, as 
amended, 31 U.S.C. 1221, et seq., the Omnibus Crime Control 
and Safe Streets Act of 1968, as amended, 42 U.S.C. 
§3766(c)(l), the Civil Rights Acts of 1866 and 1871, 42 U.S.C. 
§1981 and §1983, and the Fourteenth Amendment to the Con­
stitution of the United States. In their Complaints, the plain­
tiffs allege, inter alia. that the Jefferson County Personnel 
Board (hereinafter the "Personnel Board" or "Board"), in car­
rying out its employee selection functions for Jefferson Coun­
ty and other jurisdictions within Jefferson County, has engaged 
in a pattern or practice of discrimination based on race and sex. 

The Personnel Board denies it has engaged in any pattern 
or practice of discrimination or other types of discrimination 
on the basis of race or sex in carrying out its employee selec­
tion functions. However, the Board realizes that certain facts 
concerning past practices of the Personnel Board might have 
given rise to an inference that such a pattern or practice existed, 
and that this Court entered a Decision and Order in these con­
solidated actions on January 10, 1977, concerning Personnel 
Board testing practices for entry level police, deputy sheriff and 
fire positions, 14 FEP Cases 670, aff'd in pan, reversed in pan 
and remanded, 616 F.2d 812 (5th Cir. 1980), cert. denied, 49 
U.S.L. W. 3443 (Dec. 15, 1980). For the purposes of avoiding 
further litigation, and in resolution of the dispute over the 
claims of discrimination against the Personnel Board, the 
United States, the plaintiffs who are signatories to this Decree, 
and the Personnel Board are now wiUing to agree to the entry 
of this Consent Decree. The plaintiffs and the defendant .Jef­
ferson County Personnel Board wish to avoid the delay and ex­
pense of further litigation and to insure that any alleged 
disadvantages to blacks and women that may have resulted from 
any alleged past discrimination against them in their obtaining 
employment and advancement are remedied so that equal 
employment opportunities will be provided to all. The plain­
tiffs who are signatories to this Decree and the Personnel Board, 
by agreeing to the issuance of this Decree, waive any findings 
of fact and conclusions of law on all outstanding issues pertain­
ing solely to the Personnel b1..1rd's liability in these con­
solidated actions, except for costs and attorneys [sic] fees. The 
Personnel Board agrees to negotiate with the plaintiffs in the 
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Martin case regarding the amount of attorneys fees and costs to 
plaintiffs in the Martin case and will negotiate with plaintiffs 
regarding the amount of such fees. If the parties are unable to 
reach agreement on the amount of such fees and costs, the Court 
will resolve the dispute. The United States waives its right to 
recover costs against the Personnel Board. 

By entering into this Decree the plaintiffs do but waive 
their rights to have this Court determine the liability and 
remedial obligations. vel non, of any other defendant based 
upon such defendant's use of Personnel Board recruitment and 
selection practices or any other employment practices which 
have been or remain the subject of litigation in these actions. 
This Decree shall not however constitute ar. adjudication or ad­
mission by the Personnel Board of any violation of Jaw or find­
ings on the merits of these cases. 

Now therefore, on the basis of the foregoing repre­
sentation of the United States, and counsel for the other plain­
tiffs who are signatories to this Decree and the Personnel Board, 
and all trial proceedings and discovery filed herein to date, it 
is hereby ORDERED, ADJUDGED and DECRE:E~D as fol­
lows: 

I. GENERAL PROVISIONS 

J. The defendant Jefferson County Personnel Board and 
its officers, agents, employees, successors and all persons ac­
ting in concert with them or any of them in the performance of 
their official functions are subject to the terms of this Consent 
Decree, and shall refrain from engaging in any act or practice 
which has the purpose or effect of unlawfully discriminating 
against any employee of, or any applicant or potential applicant 
for employment with, those jurisdictions served by the Person­
nel Board because of such individual's race or sex. The defen­
dant Jefferson County Personnel Board and its officers, agents, 
employees, successors and all persons acting in concert with 
them or any of them in the performance of their official func­
tions, shall not discriminate against any employee or applicant 
for employment in certifying for hire or promotion, in upgrad­
ing, training, assignment or discharge, or with respect to com-
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pensation. terms and conditioll3 or privileges of employment, 
because of such individual's race or sex. 

2. Remedial actions and practices required by the terms 
of, or permitted to effectuate and carry out the purposes of, this 
Consent Decree shall not be deemed discriminatory within the 
meaning of paragraph I above or the provisions of 42 U.S.C. 
2000e-2(h), (j), and the parties hereto agree that they shall in­
dividually and jointly defend the lawfulness of such remedial 
measures in the event of challenge by intervention or collateral 
attack. If any collateral lawsuit involving this Consent Decree 
arises in state court. then the Personnel Board shall notify coun­
sel for the plaintiffs and remove such action to the United States 
District Court. 

H. TESTING AND OTHER SELECTION 
PROCEDURES 

A. In General 

3. AU phases of the Personnel Board's testing and other 
selection and certification procedures for both hires and promo­
tions shall continue to be reviewed periodically by the Board to 
assure that such procedures comply with the standards and re­
quirements of the Uniform Guidelines on Employee Selection 
Procedures, 43 F.R. 38250 (August 25, 1978) (hereinafter 
"Uniform Guidelines"). More specifically, the Personnel 
Board 'shall utilize qualifications, tests or other selection stand­
ards or procedures which the Board can demonstrate either have 
110 adverse impac;tor have been validated in accordance with 
the Uniform Guidelines. In this regard, the Personnel Board 
shall continue to apply statistical tests to, and otherwise con­
duct analysis of, the various data generated in the course of 
using or assessing the validity of any such qualifications, tests 
or other selection standards or procedures for the purpose of 
making a good faith effort to determine whether there are any 
alternative measures, including revisions in scoring and rank­
ing procedures, which may be followed which wm reduce or 
eliminate any adverse impact on blacks or women, and which 
would continue to provide a sufficient pool of qualified can~ 
didates for certification and selection in accordance with the 
goals of this Decree. 
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B. Written Tests In Specific Jobs 

4. The Personnel Board may continue to administer its 
current written tests for the jobs of Account Clerk, Accountant, 
Auditor, Intermediate Clerk, Revenue Examiner, Secretary, 
Senior Clerk, Stenographer, Police Sergeant and Sheriffs Ser­
geant for the certification of candidates for those jobs, provided 
that such certifications are in conformity with the interim cer­
tification goals for any such jobs for which a certification goal 
is established by paragraph 24 of this Decree. 

5. The Personnel Board shall no longer administer any 
of the written tests which were challenged by the plaintiffs in 
these actions to establish eligibility lists for any of the follow­
ing jobs: 

1. Animal Control Officer 
,, Zoo Keeper 
3. Automotive Mechanic 
4. Engineering Aide 

5. Heavy Equipment Operator 
6. Waste Water Treatment 

Plant Operator 
7. Construction Equipment 

Operator 

The Personnel Board may continue to use any eligibility lists 
based in whole or in part npon the scores applicants received 
on any of the challenged written tests for the jobs identified 
above if such lists remain in effect on the date this Decree is ap­
proved &nd entered by the Court. However, any certifications 
from such eligibility lists shall be in confonnity with the inter­
im certification goals set forth in paragraph 24 below. 

6. Any qualifications, tests or other selection standards 
or procedures used for the establishment of new eligibility lists 
and/or certifications in the jobs listed in paragraph 5 shall be 
designed so as to eliminate or reduce any adverse impact in cer­
tifications against blacks, and shall be consistent with the stand­
ards and requirements of the Uniform Guidelines as specified 
in paragraph 3. Certifications from such new eligibility lists 
shall be consistent with the goals for the certification of blacks 
as set forth in paragraph 24 below. 

7. The Personnel Board may continue to administer the 
20-B firefighter test and the J n-c police officer test provided 
that certifications are in compliance with this Court's Order of 
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January IO, 1977, which is incorporated herein as part of this 
Consent Decree. The plaintiffs reserve the right to petition the 
Court for supplemental relief under that Order as incorporated 
herein in the event that the percentage of black applicants for 
police officer/deputy sheriff position'> falls below 35% and the 
percentage of black applicants for firefighter positions falls 
below 25%. 

C. High School Education Requirements 

8. The Personnel Board shall no longer require that ap­
plicants for the jobs listed below possess a high school diploma 
(or G.E.D. equivalent) in order to be eligible to be considered 
for employment in those positions, unless the Personnel Board 
can demonstrate in accordance with the provisions of 
paragraph 3 of this Decree that such selection criteria comply 
with the requirements of the Uniform Guidelines. 

l. Zoo Keeper 
2. Engineering Aide 
3. Firefighter 
4. Power Distribution Helper 
5. Police Radio Dispatcher/ Radio Dispatcher 
6. Waste Water Treatment PlantOperator 

D. Promotional Potential Ratings 

9. The Personnel Board may continue the use of its cur­
rent promotional potential rating system in departments where 
it is shown to have no adverse impact. The Board shall discon­
tinue the use of its current promotional potential rating system 
in the following departments of the following jurisdictions 
where such ratings have been demonstrated to have had an ad­
verse impact on blacks. 

Jurisdiction 

City of Birmingham 
City of Birmingham 
City of Birmingham 
City of Birmingham 
Jefferson County 
Jefferson County 

Department 

Streets & Sanitation 
Police 
Fire 
Parks & Recreation 
Cooper Green Hospital 
General Services 
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IO. The Personnel Board further agrees to discontinue 
the use of its current promotional potential rating system to 
determine eligibility for promotion in any other department 
where based upon any two successive rating cycles (one cycle 
consisting of 6 months) there is evidence of adverse impact 
against blacks. In determining adverse impact under this sub­
part the parties agree to rely upon section 40 of the Uniform 
Guidelines. 

l l . If the Personnel Board seeks to institute any new 
promotional potential rating system, it shall first be instituted 
on an experimental basis in a department or departments 
selec~ed by the Personnel Board. As soon as data becomes 
available, the Personnel Board shall serve upon counsel for the 
plaintiffs a report reflecting the impact of the system on blacks. 
This report shall be submitted in conformity with the reporting 
requirements of paragraph 50 below. 

If such report disclosed that this new rating system has an 
adverse impact on blacks, then the Personnel Board shall, as 
soon as practicable, serve upon counsel for the plaintiffs a copy 
of any studies and support data bearing upon the validity of this 
system under the Uniform Guidelines. Compliance with the re­
quirements of this paragraph shall r.ot relieve the Personnel 
Board or a defendant jurisdiction from any liability under 
Title VII and this Decree which may result from the interim or 
permanent use of a new rating system which has an adverse im­
pact on blacks. 

12. Should any of the plaintiffs have objection to any 
such promotional potential rating system, they may file such 
objection with the Court within 60 days of their receipt of the 
documents identified in paragraph 11 above, or within 60 days 
of their receipt of copies of the ratings for the first two rating 
cycles. If such an objection is tiled, the Personnel Board shall 
not utilize or shall cease utilizing any such promotional poten­
tial rating system unless and until approved by the Court. 

E. Time In Grade Requirements For Promotions In Police, 
Sherill and Fire Department Positions 

13(a). The Personnel Board shall not require police of­
ficers and deputy sheriffs to serve more than three years 
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uninterrupted service in rank (or two years uninterrupted ser­
vice in the rank for candidates who have two years of college 
credits) in order to be eligible to take the promotional examina­
tion for police sergeant or sheriffs sergeant, nor shall it require 
police sergeants and deputy sheriff sergeants to serve more than 
two years uninterrupted service in rank in order to be eligible 
to take the promotional examination for police lieutenant or 
sheriff's lieuTenant [sic). Employees who have obtained per­
manent status as police lieutenant or sheriff's lieutenant shall 
not be deemed ineligible for promotion to the next higher rank 
based upon any minimum length of service or time in rank. The 
Personnel Board agrees that it shall not announce a new promo­
tional examination for police sergeant or sheriff's sergeant for 
the City of Birmingham or Jefferson County for a period of at 
least one year following the entry of this Decree. 

l3(b). The Personnel Board shall not require 
firefighters to serve more than two years uninterrupted service 
in rank in order to be eligible to take the promotional examina­
tion for the position of fire lieutenant. Employees who have 
obtained permanent status as fire lieutenant or fire captain shall 
not be deemed ineligible for promotion to the next higher rank 
based upon any minimum length of service or time in rank. 

13(c). For purposes of subparagraphs (a) and (b) the 
term "uninterrupted service" shall include any time spent as a 
probationary employee. 

F. Height-Weight Requirements 

14. The Personnel Board previously discontinued the 
use of minimum height and weight requirements as selection 
criteria for any classified service position. The Personnel 
Board may continue to administer its class A, class B and 
class C phys-ical standards for classified service positions 
provided that no minimum height or minimum weight require­
ments are followed. 

G. Eligibil;ty To Apply For Promotions To Certain Jobs 

15. The Personnel Board may prescribe that in com­
bination with or in lieu of taking a promotional examination for 
the positions of Public Works Supervisor, Sanitation Inspector 
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or Construction Supervisor that applicants for such positions 
be required successfully to complete a job related training 
program of no more than 12 weeks duration for that job. This 
program may be extended for individuals who fail successfully 
to complete such training within the prescribed time. Such 
program is to be under the direct supervision of the Personnel 
Board as to design, content, and related logistics. If any tests 
are used and administered as part of such program they shall be 
designed and administered in accordance with the provisions of 
paragraph 3 above. The Personnel Board may utilize the 
resources of any of the separate jurisdictions so affected in the 
preparation and conduct of such training program. The Person­
nel Board may also institute training programs for classified or 
unclassified employees in other positions identified in 
paragraphs l 6 through 20 below, provided such training 
programs are established and implemented in accordance with 
the provisions of this paragraph. Eligibility for any training 
programs established by the Board under this paragraph shall 
be open to all employees in the lower rated classifications as 
specified by paragraphs 16 through 20 below. Candidates for 
such training who are employed in the classified or unclassified 
service shall not be required to incur any reduction in their 
hourly or salaried wage rates or any loss of seniority in order 
to receive such training. Any training programs established by 
the Personnel Board under this paragraph shall not be used or 
maintained so as to interfere with the Board's ability to meet 
the certification goals set forth in paragraph 24. 

16. In order to apply to take a promotional examination 
in the jurisdiction where employed for the position of Public 
Works Supervisor or Construction Supervisor, each applicant 
must have permanent status in one of the following classifica­
tions: Truck Driver, Refuse Truck Driver, Labor Supervisor, 
Heavy Equipment Operator, or Construction Equipment 
Operator. To apply to take the promotional examination for the 
position of Sanitation Inspector, an employee must have per­
manent status as a Truck Driver or Semi-skilled laborer. 

17. If the Personnel Board establishes a classification of 
Refuse Collection Supervisor. then promotional eligibility shall 
be limited to employees with permanent status as Truck Driver 
and Refuse Truck Driver. Certifications to such classifications 
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shall be in accordance with the goal for Public Works Super­
visor .as set forth in paragraph 24. The pay grade and steps 
within grade for that classification shall be set and maintained 
at no less than the pay grade and steps within grade for the clas­
sification of Public Works Supervisor. The Personnel Board 
may, if justified by future pay plan audits, raise the Refuse Col­
lection Supervisor classification to a pay grade higher than that 
of Public Works Supervisor. If a Refuse Collection Supervisor 
position is established in the City of Birmingham, the number 
of Refuse Collection Supervisors shall be at least two fifths 
(2/Sths) of the total number of Public Works Supervisor posi­
tions in the City of {3irmingham. 

18. The Personnel Board shall permit any employee 
who has worked full-time in an unclassified laborer position for 
twelve consecutive months to apply to take a promotional ex­
amination in the jurisdiction where employed for the following 
classifications: Semi-skilled Laborer, Truck Driver, Refuse 
Truck Driver, Equipment Service Worker, Automotive 
Mechanic Helper. As used in this paragraph, the term laborer 
shall include the classifications of Building Service Worker, 
Laborer and Refuse Collector. 

19. The Personnel Board shall permit any employee 
who has obtained permanent status as a Semi-skilled Laborer 
or Truck Driver to apply to take a promotional examination in 
the jurisdiction where employed for the following classifica­
tions: Truck Driver, Refuse Truck Driver, Labor Supervisor, 
Heavy Equipment Operator, Equipment Service Worker, 
Automatic Mechanic Helper. 

20a. The Personnel Board shall permit any employee 
who has obtained permanent status as a Heavy Equipment 
Operator, Refuse Truck Driver, or Labor Supervisor to apply 
to take a promotional examination in the jurisdiction where 
employed for the classification of Construction Equipment 
Operator. In addition, employees of the City of Birmingham 
who have obtained permanent status as truck drivers shall also 
be permitted to apply to take the promotional examination for 
Construction Equipment Operator in Birmingham. 
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20b. The Personnel Board agrees that it shall not certify 
any candidates for permanent, full time positions with the City 
of Birmingham until after this Court grants final approval to 
this Consent Decree in any of the following positions: Public 
Works Supervisor, Construction Supervisor, Construction 
Equipment Operator, Labor Supervisor, Heavy Equipment 
Operator, or Refuse Truck Driver. 

21. Attached as Appendix A to this Decree is a list of 
incumbent employees of the Streets and Sanitation Department 
of the City of Birmingham. Immediately upon final approval 
of this Consent Decree by the Court, those individuals shall be 
certified for promotion to the first vacancy in the Streets and 
Sanitation Department in a permanent, full time position in the 
job listed next to their names. Such individuals shall not be re­
quired to take any further promotional examinations or train­
ing in order to be certified for promotion under this paragraph. 
As future vacancies arise in such jobs, the Board shall continue 
to certify these individuals for promotion until each such in­
dividual is promoted to such job, or declines an offer of promo­
tion to such job. If any individual identified in Appendix A 
declines an offer of promotion by the City of Birmingham to 
the job listed next to his name, the Personnel Board shalJ be 
under no further obligation to consider that individual as 
eligible for priority certification for promotion under the terms 
of this paragraph. However, this shall not preclude or in any 
way adversely affect the right of any such person to apply for 
future promotional opportunities in a classified service position 
under the Personnel Board's normal promotion procedures as 
modified by this Consent Decree. 

HI. SEX RESTRICTIONS IN JOB 
ANNOUNCEMENTS AND CERTIFICATIONS 

22. The Personnel Board shall not restrict any job an­
nouncements or certifications on the basis of sex except that the 
Board may continue to certify males to supervise male juvenile 
offenders at the Jefferson County Detention Home. The Per­
soMel Board may establish a special medical examination to be 
given to applicants for nurses aide and laundry worker posi­
tions. Such examination shall be used solely to determine 
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whether applicants for such positions are physically qualified 
to perform the duties of those jobs, and it shall not be used to 
discriminate in purpose or effect against female applicants. 

IV. GOALS FOR BLACKS AND WOMEN 

23. The parties to this Consent Decree recognize that 
the decision to employ persons certified by the Personnel Board 
is left to the sole discretion of the appointing authority of each 
jurisdiction. For this reason, the Personnel Board agrees that 
it will continue to certify blacks and women in accordance with 
the goals of this Consent Decree to each of the jurisdictions cur­
rently served by the Personnel Board until such time as the 
employment of blacks in the jobs identified in paragraph 24 and 
of women in the jobs identified in paragraph 25 in each juris­
diction approximates the respective percentages in the civilian 
labor force of Jefferson County as reflected by the 1970 Federal 
Census. The parties agree to recognize any changes in those 
percentages which may come about as a result of the final pub­
lication of the 1980 Census. 

24. Subject to the availability of qualified black ap­
plicants, the Personnel Board shall establish and attempt to meet 
an annual goal·of certifying to each of the jurisdictions current­
ly served by the Board black applicants at the rates set forth 
below or at the rate of black representation among applicants 
who meet job related requirements to apply for such jobs, 
whichever is higher. The parties preserve the right to adjust, 
by agreement, any of those goals where it can be shown that a 
professional degree, license or certificate is required to perform 
the duties of any of the jobs referred to in this paragraph, and 
that these annual certification goals do not reasonably reflect 
the percentage of qualified blacks in the relevant labor market 
who possess such degrees, licenses or cert:ficates. 

Job Classllleatloa 

l . Accountant 
2. Account Clerk 
3. Animal Control Officer 
4. Auditor 
5. Automotive Mechanic 

Certification Goal 

33% 
33% 
33% 
33% 
33% 



2I4a 

6. Construction Equipment Operator 50% 
7. Engineering Aide 33% 
8. Heavy Equipment Operator 50% 
9. Intermediate Clerk 33% 

IO. Labor Supervisor 50% 
l l. Public Works Supervisor 

(including Construction Supervisor 
and Landfill Supervisor) 50% 

12. Refuse Truck Driver 50% 
13. Revenue Examiner 50% 
14. Secretary 33% 
15. Senior Clerk 33% 
16. Stenographer 33% 
17. Truck Driver 50% 
18. Waste Water Treatment Plant Operator 33% 
19. Zoo Keeper 33% 

With regard to certifications to the jobs of Police Sergeant and 
Sheriff's Sergeant, the Personnel Board agrees to certify suffi­
cient numbers of qualified blacks to meet any promotion goals 
for this job established by a Consent Decree or litigated Decree 
between the United States and/or any other plaintiff and any 
other defendant in these consolidated actions in accordance with 
the provisions of paragraph 34 below. 

25. Subject to the availability of qualified female ap­
plicants, the Personnel Board shall establish and attempt to meet 
an annual goal of certifying to each of the jurisdictions current­
ly served by the Board qualified female applicants at the rates 
set forth below or at the rate of female representation among 
applicants who meet the job related requirements to apply for 
such jobs, whichever is higher. The parties preserve the right 
to adjust, by agreement, any of those goals where it can be 
shown that a professional degree, license, or certificate is re­
quired to perform the duties of any of the jobs referred to in this 
paragraph. 



Job Classification 

Drafter 
Engineering Aide 
Engineering Drafter 
Engineering Technician 
Firefighter 
Graduate Engineer 
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Police Officer/Deputy Sheriff 
Police Radio Dispatcher* 
Radio Dispatcher* 
Revenue Examiner 
Security Officer 
Sr. Civil Engineer 
Stores Clerk 
Traffic Planning Technician 

Certincation Goal 

15% 
15% 
15% 
15% 
10% 
10% 
25% 
20% 
20% 
20% 
25% 
10% 
20% 
10% 

* Certification goal only applies to those jurisdictions where this job has been 
previously restricted to males only. Those jurisdictions are: Fultondale, Gar­
dendale, Midfield, Mountain Brook and Tarrant. 

26. In filling any vacancies covered by paragraphs 24 
and 25 above, the ap(iointment of a black female shall count 
toward both black and female interim certification goals. 

27. The' parties recognize that the certification goal set 
by this Decree for female firefighters maynot accurately reflect 
the availabiHty of female applicants for this job assuming full 
compliance with the affirmative recruitment obligations set 
forth in paragraph 29 below. Accordingly, two years after the 
date of entry of this Decree the parties shall review the efforts 
of the Personnel Board to recruit female firefighters (as well as 
any such recruitment efforts conducted by any of the jurisdic­
tions served by the Board), together with female applicant flow 
data for that job in order to t!etermine whether the female cer­
tification goal should be raised or lowered to more accurately 
reflect the availability of females for this job. 

28. The parties further agree to consider the estab­
lishment of an interim certification goal for females in the jobs 
listed below two years following the date of entry of this 
Decree. At that time, if recruitment efforts and/or applicant 
flow data support it, the parties shall negotiate appropriate in­
terim certification goals for women in any or all of such jobs. 
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I. Buiiding Inspector 
2. Carpenter 
3. Electrical Inspector 
4. Electrician 
5. Gas Inspector 
6. Mains Service Worker 
7. Maintenance Repair Worker 
8. Painter 
9. Power Distribution Helper 

IO. Plumber 
11. Plumbing Inspector 
12. Refrigeration & Heating Mechanic 
13. Semi-Skilled laborer 
14. Voting Machine Mechanic 
15. Waste Water Treatment Plant Operator 
16. Waste Water Treatment Plant Worker 

V. RECRUITMENT 

29. The Personnel Board shall continue to operate a 
comprehensive recruitment program designed to meet the needs 
of the service and specific requirements set out in this Consent 
Decree. To meet these purposes, the Personnel Board, in ad­
dition to its own resources, shall have access to and utilize what 
other resources may be deemed appropriate and available from 
each and every jurisdiction and department thereof comprising 
the merit system subject to the Civil Service Act and terms of 
this Decree. 

30. The Personnel Board will continue to engage in af­
firmative recruitment activities which are consistent with its 
obligation to take all reasonable steps to reach the goals set forth 
in this Decree, and will insure that the Personnel Board's policy 
of affirmative recruitment and non-discrimination in hiring is 
emphasized to blacks and women. Wherever feasible, the 
Board shall utilize newspaper, radio and other media of mass 
circulation in an effort to attract qualified applicants. The 
Board shall maintain regular contact with area high schools, 
technical and vocational schools, the Alabama Department of 
Employment Security and minority and women's organizations 
such as the Urban League and the NAACP. The Board shall 
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continue to notify such schools and organizations of anticipated 
job vacancies in the classified service and shall send co them ex -
amination announcements sufficiently in advance of any 
scheduled examination to provide such schools and organiza­
tions a reasonable opportunity to refer qualified minority and 
female applicants. Such announcements shall continue to 
specify that the Personnel Board is an equal opportunity 
employer. 

31. The Personnel Board shall continue to insure that 
promotional examination announcements and announcements 
of training opportunities are issued and posted in conspicuous 
places within each jurisdiction and department reasonably in 
advance of any scheduled promotional examination or training 
opportunities in order to provide incumbents with a fair oppor­
tunity to apply for promotion or training and to adequately 
prepare for the promotional examination or training. In this 
regard, the Personnel Board shall insure that all persons eligible 
for training programs and promotional examinations have equal 
access to all books, articles, pamphlets, and other materials 
which are used for preparation for such examinations or train­
ing, and that these materials are made available to such persons 
reasonably in advance of any scheduled promotional examina­
tions or training. 

VI. THE UNCLASSIFIED SERVICE 

32. Effective September l, 1981, the Personnel Board 
shall recommend to the appropriate jurisdictions that all un­
cI .. ssified laborer positions with the exception of seasonal or 
temporary manual labor positions be brought into the classified 
service with all attendant rights, benefits, wages, and privileges 
presently accorded to classified employees. The Personnel 
Board will recommend that each employee who enters the clas­
sified service pursuant to the provisions of this paragraph shall 
be credited in his or her classified service position with all 
seniority previously accrued in the unclassified service as deter­
mined by the records of the governing body. Further, such 
seniority will be credited for all purposes including, but not 
limited to, layoff, pension, vacation and sick leave. Such 
credited seniority shall not require under this Decree any pay-
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ments by a jurisdiction to a pension fund in excess of any 
amounts previously paid into such fund on behalf of the affected 
employee. Breaks in service shall not be computed in estab­
lishing an employee's seniority rights under this paragraph un­
less such break in service was occasioned by documented illness 
or other documented physical disability. 

33. AH current classified employees who previously 
entered the classified service from an unclassified laborer posi­
tion either through promotion or reallocation shall likewise be 
credited immediately upon the entry of this decree with all 
seniority previously accrued in the unclassified service. Such 
seniority shall be computed and credited in the same manner as 
provided for in paragraph 32. 

VU:. ADOPTION OF AFFIRMATIVE ACTION PLANS 

34. If a jurisdiction which is a defendant in these actions 
adopts, and the Court approves, a Consent Decree with the 
United States and/or any other plaintiff in these actions, or if 
the Court enters a litigated Decree ill resolution of the claims 
of employment discrimination of the United States and/or any 
other plaintiff in these actions, which Decree establishes hiring 
and/or promotion goals for blacks or women for positions in 
the classified service, the Personnel Board shall seek to insure 
that it recruits and certifies sufficient numbers of qualified 
blacks and women to afford any such jurisdiction a reasonable 
opportunity to meet the goals ofits Consent Decree. As a means 
of insuring that sufficient numbers of blacks and women are cer­
tified to meet the goal of this Consent Decree or a Consent 
Decree or litigated Decree with a defendant jurisdiction, the 
Personnel Board may certify at least three eligibles for any job 
vacancy in the classified service and, where necessary to meet 
such goals, may expand further the number of eligibles certified 
for a particular job vacancy. 

The Personnel Board shall be afforded a reasonable op­
portunity to review a Consent Decree of another defendant prior 
to its approval by this Court. If the Board determines that even 
1f it complies fully with the recruitment and testing provisions 
of this Decree, it will not be able to certify sufficient numbers 
of qualified blacks or women to afford another defendant a 
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reasonable opportunity to meet a particular goal established by 
its Consent Decree, the Board may move the Court to relieve it 
of any liability under this paragraph concerning that particular 
goal. The Board may not seek relief from liability under this 
paragraph concerning any goal(s) set by this Consent Decree or 
a Consent Decree of a defendant jurisdiction for any of the jobs 
identified in paragraphs 7, 24 and 25 of this Decree. 

35. If a defendant jurisdiction fails or refuses to enter 
into a Consent Decree with the United States and/or any other 
plaintiff in this action, the Personnel Board retains the right to 
consider and approve or disapprove any affirmative action plans 
which may be submitted to the Personnel Board by any defen­
dant jurisdiction pursuant to Rule 4.5(h) of the Board's Rules 
and Regulations. The parties recognize that any such affirm­
ative action plans, if approved by the Personnel Board, shall 
not constitute a waiver by the plaintiffs of any of their claims 
of employment discrimination or appropriate relief against any 
such defendant jurisdiction in these consolidated actions. 

VIII. INDIVIDUAL RELIEF 

A. Back Pay 

36a. The Personnel Board agrees to pay the sum of 
$35,000 in full and complete settlement of the plaintiffs' claims 
against the Personnel Board for monetary relief. The Board 
shall deposit this sum in a trust account bearing interest at com­
mercial rates within thirty (30) days after this Court gives 
provisional approval to this Consent Decree. In the event the 
Court refuses to give final approval to the Decree, this sum shall 
be returned to the Personnel Board with any interest accrued on 
such sum. This sum shaU be used to compensate the class of 
blacks identified in Appendix B of this Decree. Back pay relief 
for the blacks identified in Appendix A of this Decree will be 
afforded under the Consent Decree with the City of Birming­
ham. The members of the subclass identified in Appendix B do 
not wave [sic] any rights they may have for monetary or other 
reliefagainst any other defendants in these consolidated actions 
other than the Personnel Board. 
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36b. Each member of the class identified in Appendix B 
who files a timely response to the notice of right to participate 
in the back pay settlement and this Decree (Appendix f), shall 
receive a pro rata share of the $35,000, provided that no such 
individual payments shall be made to any such person until that 
individual has filed with the Clerk of the Court a signed and 
notarized release in the form set forth in Appendi1. C. 

B. Relief For Named Private Plaintiffs 

37. The plaintiffs and the Personnel Board acknowledge 
that Ida McGruder, John Martin, Wanda Thomas, and Eugene 
Thomas (all named plaintiffs in Martin, et al. v. City of Bir­
mingham, et al.) (Civil Action No. 72-17-S) were previously 
certified as qualified for certain positions with the City of Bir­
mingham and/or Jefferson County. In the event that the City 
of Birmingham and/or Jefferson County agrees to offer employ­
ment opportunities to any of the above named individuals, the 
Personnel Board authorizes their hiring without need for fur­
ther certification. 

C. Notification of Right To Present A Claim for Individual 
Relief 

38. Within ten (10) days after the Court grants final ap­
proval to this Consent Decree, written notices will be given by 
the Personnel Board by certified mail to each of the class mem­
bers identified in Appendix B. Notice to such individuals shall 
be sent to their last known address. The form of the notice is 
attached as Appendix D. Proof of claim forms (attached as Ap­
pendix E) will be included with the individual notices to class 
members. 

39. Each class member shall be required to file hi~ or 
her proof of claim form with the Clerk of the Court within a 
date no more than sixty (60) days from the date of mailing. 
Within forty-five (45) days after receipt of all timely proof of 
claim forms, counsel for the plaintiffs will submit to the Court 
and counsel for Personnel Board a report listing each class 
member who, in their view, is entitled to participate in the back 
pay provisions of this Consent Decree. In no event will the sum 
of the individual monetary awards to be made under this Decree 
exceed the sum of $35,000, plus any interest accrued thereon. 
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40. Within twenty (20) days after the submission of the 
plaintiffs' report, the Personnel Board shall notify by certified 
mail each of the class members who filed a timely request to be 
considered for individual relief of the proposed awards of relief 
to such person, if any. This notice shall also inform each of 
these individuals of their right to object to the relief, if any, as 
contained in the report, and that they must file their objection 
in writing with the Clerk of the Court within fifteen (15) days 
of their receipt of this notice. 

4 J. The Court shall thereafter, and as soon as prac­
ticable, schedule a hearing at which it will rule upon any objec­
tions to the report which have been timely filed. At the 
conclusion of such hearing the Court shall determine whether 
to give final approval (or approval with modifications) to the 
awards of individual relief. 

D. Implementation of' Individual Relief 

42. Any ~rson entitled to individual relief under this 
Decree, in order to obtain such relief, must sign a notarized 
release which will be provided that person by the Personnel 
Board in accordance with paragraph 43, infra, and return such 
notarired release to the Board within thirty (30) days of that 
person's receipt thereof. Any such individual who either does 
not sign such a notarized release or, alternatively, and absent 
good cause, does not return such signed notarized release to the 
Board within thirty (30) days of that person's receipt thereof, 
shaJJ be deemed to have waived his or her entitlement to such 
relief. Such release shall provide that the relief to which that 
person is entitled under this Decree, if accepted, shall be in full 
and final settlement of any and all claims against the Board 
based upon allegations of racial discrimination occurring prior 
to the date such release is signed. Such release shall be in the 
form exemplified by Appendix C attached hereto. 

43. The Personnel Board shall send a notice to each of 
the persons entitled to individual relief informing them that the 
Court has given final approval to their right to such reliefunder 
this Decree. This notification shall be in writing, be made by 
certified mail, return receipt requested, and shall be approved 
as to substance and form by the plaintiffs prior to mailing. In-
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eluded with such notice will be a copy of this Decree and the 
release form as described in paragraph 42 above. Such 
notification also shall state that if the recipient has any ques­
tions about the notice, he or she may contact counsel for the 
Personnel Board or counsel for the plaintiffs whose names, ad­
dresses and phone numbers shall be listed in the notice, or their 
own counsei. \ 

44. As the Personnel Board receives releases from the 
class members entitled to a back pay award under this Decree, 
it shall immediately issue a check drawn from the back pay fund 
established by this Decree to such person in the amount of his 
or her back pay award. 

IX. NOTICE OF PROVISIONAL APPROVAL 
OF THE CONSENT DECREE AND 

FAIRNESS HEARING 

45a. Within ten (10) days after provisional approval of 
this Consent Decree by the Court, notice will be issued by pub­
lication in the Sunday edition of the Birmingham News for two 
consecutive weeks, and in the Birmingham Times on one week­
day directed to all interested persons informing them of the 
general provisions cf this Decree and of their right to review a 
copy of the Decree which will be on file with the Cleric of the 
Court. Within the same ten (10) day period, individual notice 
will also be given of the general provisions of this Decree by 
the Personnel Board to the subclasses identified in Appendix C. 
The cost of mailing and publication of any notices to be made 
under this Decree shall be paid by the Personnel Board. Both 
the notices by publication and the individual notices shall in­
form persons to which such notices are directed of their right 
to be heard and to file objections, if any, to this Decree. Such 
objections must be filed with the Cleric of the Court by a date 
to be set by the Court in its Order granting provisional approval 
to this Decree. The Court shall thereafter, and on a date(s) to 
be fixed by the Court in it.s Order granting provisional approval 
to the Decree, schedule a fairness hearing at which those per­
sons who file timely objections to the Decree will be heard. At 
the close of such hearing, or as soon as practicable thereafter, 
the Court shall rule upon such objections and grant final ap· 
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proval of disappr01;al to this Consent Decree. The Court shall, 
however, withhold final approval of the awards of individual 
relief to be made under this Decree (except the relief to he 
granted the individual named plaintiffs in the Manin case and 

·the certifications for promotions to be made to the individuals 
named in Appendix A) until those individuals who file a time­
ly response to the notice of right to present a claim for relief 
under paragraph 39 above are notified of their individual 
awards, if any. and are afforded an opportunity to be heard and 
to file any objections they may have to those awards. 

X. RECORDS AND REPORTS 

47. Within 60 days of the entry of this Consent Decree 
and thereafter semi-annually the Personnel Board shall provide 
counsel for the plaintiffs with the following information: 

a. A summary report (or computer tape) showing 
the total number of permanent, non-probationary 
employees by race and sex in both the classified and un­
classified service in each job classification of each depart­
ment for each of the jurisdictions currently served by the 
Personnel Board. 

. ' b. A summary report (or computer tape) showing 
the total number of probationary employees by race and 
sex in the classified service in each job classification of 
each department for each of the jurisdictions currently 
served by the Personnel Board. 

c. A summary report (or computer tape) showing 
the total number of employees by race and sex employed 
under the Comprehensive Employment and Training Act 
(CETA) in each job classification of each department for 
each of the jurisdictions currently served by the Person­
nel Board. 

d. A summary report (or computer tape) showing 
by race, sex and job title the total number of persons cer­
tified to and appointed by each department of each of the 
jurisdictions currently served by the Personnel Board 
during the reporting period. The Personnel Board shall 
also retain for a period of two years for inspection at the 
written request of counsel for any of the plaintiffs to the 
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Board's legal counsel, copies of the individual certifica­
tion sheets with the individuals certified and appointed 
identified by race and sex from which the above summary 
reports or computer tapes are prepared. 

e. A summary report (or computer tape) showing 
the applicant flow by race and sex for each job classifica­
tion in the classified service. for purposes of this sub­
paragraph the term applicant shall include any person who 
files a written application with the Personnel Board. Such 
summary reports or computer tapes shall separately iJen­
ti fy by race and sex the number of persons who file writ­
ten applications with the Personnel Board. In addition, 
the Personnel Board shall also retain on file for a period 
of at least 24 months copies of all post cards filled out by 
persons who appear at the Personnel Board's main office 
on which they indicate a desire to be notified of fi1ture ex­
aminations for classified service positions. The Board 
shall record the race and sex of the person filling out the 
card at the time it is received. 

f. A summary report of the Personnel Board's 
recruitment activities during the reporting period which 
were specifically designed to attract qualified black and 
women applicants. Included in such report shall be a list 
of all min<'rity and/or women's organizations or associa­
tions and a~y professional schools, colleges, universities 
or trade schools where recruitl""ent efforts were made 
specifically directed towards blaclcs and/or women, the 
dates such recruitment effort.s were made, and the jobs for 
which blacks and/or women were being recruited. 

48. Within 60 days of the entry of this Consent Decree 
and thereafter semi-annually, the Personnel Board shall provide 
counsel for the plaintiffs with the following information for 
each of the jobs listed in paragraphs 4 and S of this Consent 
Decree and for the jobs of police officer/deputy sheriff, 
police/sheriff's lieutenant, police/sheriff's captain, firefighter, 
fire lieutenant, fire captain, labor supervisor and public works 
supervisor. 

(a) The total numbers of persons by race and sex 
who during the relevant reporting period applied to be 
tested and/or evaluated for employment. 
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(b) The total numbers of persons by race and sex 
who passed and who failed any such tests and/or evalua­
tions for employment. 

(c) The identification by name, race and sex of 
each person selected for appointment during the reporting 
period by each of the jurisdictions currently served by the 
Personnel Board. 

(d) For any test or selection procedure which was 
administered during the relevant reporting period 
provided for above in any of the jobs identified by this 
paragraph, the Personnel Board shall submit a report 
detailing the manner in which such tests or selection pro­
cedures were scored or graded including the impact of 
such scoring or grading on black applicants, an analysis 
of the reliability and standard error of measurement of the 
test scores, the mean scores or grades of all applicants, 
white applicants, and blacks [sic] applicants, and the 
standard deviations of the scores or grades of all ap­
plicants, white applicants, and black applicants on each 
such test or selection procedure. If any such test scores 
or grades on a selection procedure are used for ranking 
purposes, such report shall include the raw data of the im­
pact on b.lack applicants of the use of such test scores for 
ranking purposes together with an explanation of the rank­
ing procedures. Attached to such report shall be copies 
of the eligibility lists identified by race and sex which 
were compiled as a result of the administration of any of 
the tests or selection procedures during the relevant 
,reporting period covered by the report. 

49. Within 60 days of the entry of this Consent Decree 
the Personnel Board shall provide counsel for the plaintiffs with 
the folJowing information with respect to the Board's promo­
tional potential rating system: 

(a) the number of persons by race, department, job 
classification and jurisdiction who received a promotion­
al potential rating during the rating period immediately 
preceding the entry of this Decree; 

(b) the number of persons by race, department, job 
classification and jurisdiction who scored above and who 
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~n1n•d heltlw the minimum c;c-ore estahli'lhed for promo 
lii•nal eliizihility durin!Z that rating period. 

As llt'w rati11iz ryclt>s art' compll'tt'd, the P!'rsmmt>I Roani 
~hall. within (,0 days of the completion of such cycle. suhmit to 
l

0

111lll<;l'I for the rlainliffll impacl data in the form requirrd hy 
~11bparattraphc; (a) and (h) ahm·t'. 

"O If the Pt'rllnnnel Roa rd institutes a new prnmotional 
r•11en1ial ratin(l S}'!'ltem in accordance with the provisions of 
rarnizraph 11. the report111 requirrd to he suhmitted to cmm'lrl 
f11r the plaintiff~ under thac paragrnph shall include the follow 
mv, informati11n: 

(al the numher of persons hy ra,:e, department, and 
jl1h dassifkathm who rect:'ivec~ a promotional potential 
rating liuriniz the experimental rating period; 

lhl the number of persons hy race. department and 
j11h classification who scored ahove and who scored he low 
the minimum score ei;tahlished for promotional 
ehg1hilit~; 

(d the name, race, department, job classification 
and pnimotional potential score of each person who 
rel't'ived a promotional potential rating during the ex­
perimental rating period. Also included next to their 
names shall he an identification of the race of the rater or 
raters who issued that person's promotional potential 
rating. 

51. If the Personnel Board establishes any training 
prngrams in acclirdance with the provisions of paragraph 15 of 
this Dt'\.".ree, the Bl1ard shall provide counsel for the plaintiffs 
w1t.h the following information for each training class: 

(a) The total number of persons by race, sex, 
department and jurisdiction who applied for such training; 

(b) The total number of persons by race, sex, 
department and jurisdiction who were selected for train­
ing; 

lC) The total number of persons, if any, by race, 
sex. department and jurisdiction who were disqualified 
fr0m or failed to complete the training program; 
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(d) The total numher of persons by race, sex, 
department and jurisdiction who successfully completed 
!luch training. 

52. The Personnel Board shall retain on file and avail­
ahle for inspection at the written request ofany of the plaintiffs' 
legal counsel to the Board's legal counsel copies of all tests, 
training and experience evaluations, promotional potential 
ratings, and any other selection instruments together with any 
document, forms, reports, statistical compilations and other 
records which relate to the construction, scoring, use, and 
validity of such selection procedures. 

53. The Personnel Board shall retain for a period of two 
years on file and available for inspection at the request of any 
of the plaintiffs' legal counsel copies of all formal written ap­
plications for each job in the classified service. If any applicant 
is determined by the Personnel Board not to be qualified for 
employment in the job or jobs for which the applicant has ap­
plied, the reasons for such disqualification shall be recorded 
and kept on file with the applicant's application. 

XI. El<TECT OF COMPLIANCE 

54. Compliance with the terms and conditions of this 
Consent Decree shall constitute compliance by the Personnel 
Board with all obligations arising under Title VU of the civil 
Rights Act of 1964, as amended, the State and Local Fiscal As­
sistance Act of 1972, as amended, the Omnibus Crime Control 
and Safe Streets Act of l 968, as amended, the Civil Rights Acts 
of 1866 and 1871, 42 U.S.C. §1981 and §1983, and the Four­
teenth Amendment to the Constitution of the United States as 
raised by the plaintiffs' complaints. Insofar as any of the 
provisions of this Consent Decree or any actions taken pursuant 
to such provisions may be inconsistent with any state or local 
civil service statute, Jaw or regulation, the provisions of this 
Consent Decree shall prevail in accordance with the constitu­
tional supremacy of federal substantive and remedial Jaw. 



XII. RETENTION OF JUIUSDICl'ION 

55. The Court retains jurisJkl ion of this action for ~11d1 
further relief or 01her orders as may he appropriate At ;mv 
time after six (6) years suhsequenl to the Jate oflhe t•nlry ofllw 
Consent Decree, any party to this Decree may move I.he Court 
upon forty-five (45) days notice t.o the other, lo dissolve thi'> 
Consent Decree. In l'onsidering whether the Consent Decn~1· 
shall be diim>lved, the Court will take into account whether tht> 
primary purposes of this Consent Decree have heen suhstantial 
ly at~hieved. 

Entered and ''rdt•red this day of , I !)KI 

---·---~----·-·-·--- -- ----·- -· ·-· ·-- ~" 

UNITED STATES DISTRICT HID<iE 

AGREED AND CONSENTED TO: DATED: 

Fl)f Plaintiff United States: 

~J __ -=R=ic=hard J. Riller 

For the Plaintiffs in M1min, t'I al. 
v. City of Birmingham, et al.: 

s: Susan W. Reeves/ S~hen L. Spitz _ May.J.2.,..12.fil_ 

For the Plaintiffs in Ensley Branch 
aftheN.A.A.C.P., etal. l'. Seibels, et al.: 

/S/ Oscar W. Adams, III 

For the Personnel Board: 
S; David P. Whiteside, Jr. 

May 19, 1981 

May 19, 1981 



.l. 
4 
'i. 
6. 
7. 
H. 
9. 

10. 
II. 
12. 
IJ. 
14. 
15. 
16. 
17. 
18. 
19. 

Chidrles Jordan 
Trl'nnon Nickerson 
Roo~velt Parker 
Mow Shine, Jr. 
Charles Boyd 
Herman Copes 
Avance Lomax 
Samuel Bandy 
A. B. Campbell 
Willie Cargill 
Major Florence 
Willie Gossum 
Clyde Hill 
Arthur Jones 
Cleo Lewis 
Alfred Menifield 
Orman Skinner 
James Parker, Jr. 
Charlie Simmons 

Jab 

Construction Equipment Operator* 
Construction Equipment Operator• 
Construction Equipment Operator* 
Construction Equipment Operator• 
labor Supervisor 
labor Supervisor 
labor Supervisor 
Public Works Supervisor** 
Public Works Supervisor** 
Public Works Supervisor** 
Public Works Supervisor** 
Public Works Supervisor** 
Public Works Supervisor** 
Public Works Supervisor•• 
Public Works Supervisor** 
Public Works Supervisor** 
Public Works Supervisor** 
Refuse Truck Driver 
Refuse Truck Driver 

* Cenitication for promotion shall be to a future vacancy at the landfill 
unless the individual expresses to the Personnel Board in writing a desire to 
he certified for a Construction Equipment Operator position in another loca­
tion of the Street and Sanitation Dcpanment. 

** Certification for promotion shall be to a future vacancy in a Public 
Works Supervisor (or Refuse Collection Supervisor) position in sanitation 
unless the individual expresses to the Personnel Board in writing a desire to 
he certified for a Public Works Supervisor position in another area of the 
Str~ts and Sanitation Department. If any such individual indicates in writ­
ing that be would be interested in a Public Works Supervisor position in 
either sanitation or street construction and sl.!'eet maintenance. he shall be 
certified to the first permanent vacancy which arises in either position in ac­
cordance with the provisions of paragraph 21 of this Decree 
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APPENDIX B 

All black persons who took the 10-C Policeman Test 
which resulted in the eligibility lists for police officers and 
deputy sheriffs which were in effect between April 25. 1975 
and January 10, I 977 and the 20-·B Firefighter Test which 
resulted in the eligibility lists for firefighters in effec::t hetween 
July 8, 1976 and January IO, 1977, who have not been hired 
for police officer. deputy sheriff or firefighter positions hy 11 

defendant jurisdiction in any cf these consolidated actions or 
who subsequent to the entry of this Court's Order of 
January 10, 1977, were hired by a defendant jurisdiction hut 
who may have hired earlier but for their rank of such eligihility 
lists. 
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APPF,NIJIX C 

RELEASE 

For and in consideration of the sum of [sum spelled out] 
Dollars ($___) and all other relief to be provided me by the 
Jefferson County Personnel Board pursuant to the provisions 
of the Consent Decree in Resolution of Issues Involving the Jef­
ferson County Personnel Board entered by the Honorable 

, United States District Judge, on 
[__ date __J in the consolidated actions of United 
States v. Jefferson County, et al., Civil Action Nos. 75-P-0666-
S, 74-Z-17-S, 74-Z-12-S, I lfull name of claimant), hereby 
release and discharge the Jefferson County Personnel Board of 
and from all legal and equitable claims arising out of this action 
or any other legal, equitable or administrative claims or causes 
of action arising out of alleged racial discrimination by the Per­
sonnel Board, in violation of any Federal, state or local equal 
employment opportunity laws, statutes, regulations or ordinan­
ces occuring [sic) prior to the date of th<' execution of this 
Release. I further agree to discontinue an; pending claim or 
action, whether legal, equitable or administrative, alleging race 
discrimination by the Jefferson County Personnel Board except 
with respect to any questions of attorr.~ys fees and/or costs 
which may be pending in said action. 

I carefully have read this Release as well as the accom­
panying Consent Decree entered [ date J; I fully 
comprehend and understand the contents thereof; anJ l execute 
this Release of my own free act and deed. 

Signed th is __ day of , 1981. 

[Signature J 

Social Security Number _____ _ 

Subscribed and sworn to before me 
this undersigned authority on this 
_day of , 198 l • to certify 
which witness my hand and seal of office. 

NOTARY PUBLIC 
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APPENDIX D 

Notice to [Subclass definition]: 

This announcement is to inform you of your right to 
present a claim for back pay relief under a Consent Decree be­
tween the plaintiffs and the Jefferson County Personnel Board 
in the consolidated actions of: Ensley Branch of the N.A .A. C.P. 
et al. v. City of Birmingham, et al., C.A. No. 74-Z-12-S; John 
W. Martin, et al. v. City of Birmingham, C.A. No. 74-Z-17-S; 
and United States of America v. Jefferson County, et al., C.A. 
No. 75-P-0666-S. 

If you are a member of the subclass described in the cap­
tion of this notice you may fill out the attached proof of claim 
form and mail it to the Clerk of the Court for Northern District 
of Alabama. Enclosed for your use is an unstamped envelope 
containing the mailing address of the Clerk of the Court. 

If you wish to present a claim for back pay relief under 
this Consent Decree, your proof of claim form must be received 
by the Clerk of the Court by no later than _o'clock on 
__ _, 1981. If you do not file this proof of claim form with 
the Clerk of the Court by that date then, absent good cause 
shown, you will be deemed to have waived your right to present 
a claim/or back pay relief under this Consent Decree. 

After your proof of claim form is filed, you will be con­
tacted by atttorneys for the plaintiffs. They will review with 
you your proof of claim form and the relevant facts which sup­
port your claim. Thereafter these attorneys will make a deter­
mination of whether your claim merits an award of back pay 
relief under this Consent Decree. 

After final determinations have been made of the back pay 
awards to be made under this Consent Decree, you will be 
notified of your individual award, ifany. If you do not receive 
an award of individual relief under the Consent Decree, or if 
you are not satisfied with the amount ofreHefprovided to you, 
you will have the right to tile an objection to the resolution of 
your claim with the Clerk of the Court. That objection will be 
subsequently ruled upon by the District Court. The procedure:; 
for filing any such objections will be explained to you in the 
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notice you will receive informing you of your award of relief, 
if any. 

If you have any questions with respect to this notice, the 
Consent Decree, or the procedures for filing your proof of claim 
form, you may call or write any of the attorneys listed below: 

Attorneys for the United States: 

Richard J. Ritter 
United States Department of Justice 
Civil Rights Division 
Washington, DC 20530 
(202) 633-4086 

Caryl Privett 
Assistant United States Attorney 
Nonhem District of Alabama 
200 Federal Counhouse 
Birmingham, Alabama 35203 
(205) 254-1785 

Attorneys for the Plaintiffs in Martin, et al. 
v. the City of Birmingham: 

Stephen L. Spitz 
Lawyers Committee for 

Civil Rights Under Law 
Suite 520 
733 Fifteenth Street, N. W. 
Washington, DC 20005 
(202) 628-6700 

Susan Reeves 
Reeves & Still 
2027 First A venue North 
Suite 400 
Birmingham, AL 35203 
(205) 322-7479 
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APPENDIX E 

Pc·oof of Claim Form 

Please list your: 

Current Address: ________ . __ _ 

Current Telephone Number: ______ _ 

Please check the appropriate boit or boxes if you fall 
within either or both of the classes described below. ff you 
check either of the boxes then please complete this proof of 
claim for by supplying the additional information requested 
helow. 

., 

, ___ ! I am a black person who took the written test ad-
ministered by the Personnel Board of Jefferson County for the 
job of police officer. I wish to present a claim for relief under 
the Consent Decree with the Personnel Board of Jefferson 
County. 

~.~ r am a black person who took the written test ad­
ministered by the Personnel Board of Jefferson County for the 
joh Clf firefighter. l wish to present a claim for relief under the 
Consent Decree with the Personnel Board of Jefferson County. 

If you check either ofthe boxes abo\'e, please indicate in 
the space provided below whether you were contacted for an in­
terview for that job by any of the police or fire departments of 
any of the following jurisdictions: Birmingham, Jefferson 
County, Bessemer, Fairfield, Fultondale, Gardendale, 
Homewood, Hueytown, Midfield, Mountain Brook, Pleasant 
Grove. Tarrant, Vestavia Hills. lfso, please indicate thejuris­
.:l1ction(s) which contacted you. 
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If you were contacted for an interview by any of the above 
jurisdictions please indicate in the space provided below 
whether you appeared for that interview, the approximate 
date(s) of such interview, and whether you were offered 
employment as a police officer or firefighter with that jurisdic­
tion. 

Finally, please indicate in the space provided below which 
of the jurisdictions listed above you would have considered ac­
cepting an offer of employment with if such an offer wouJd have 
been made to you. You may list as many jurisdictions as you 
were interested in. 

Please sign and date this proof of claim form and return it 
to the Clerk of the Court in the enclosed self-addressed en­
velope. 

Signature 

Date: _______ _ 



IN THE UNITED ST A TED DISTRICE COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

l'NlTFD STATFS OF AMERICA, 

PlcJintiff. 

\'. 

HTfFRSON COl!NTY. et 11/, 

Deferuianu. 

JOHN W MARTIN. et tJI.. 

Plaintiff<:, 

\' 

CITY or RIRMIN(JHAM. et al .. 

Def eruiant.v, 

F:'\SLEY B'RA~CH OF THE 
'.">.;AACP. er al. 

PltJintiffs, 

(!FORGE SEIBEL~'i. et nl .• 

Deferuimus. 

OPINION 

CIVIL ACTION 
NO. 75-P-0666-S 

CIVIL ACTION 
NO. 74-Z-17-S 

CIVIL ACTION 
NO. 74-Z-12-S 

This litigation involves various charges of racial and 
!'-e'\ual discrimination in governmental employment in Jefferson 
C '"unty. Alabama. Charged with engaging in a pattern and 
rractice of discrimination are the Jefferson County Personnel 
B,"lard and some fourteen separate county and municipal 
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employers which participate in the multi-unit civil service sys­
tem administered by the Personnel Board. 

In January 1977, the court found that tests used by the Per­
sonnel Board to screen and rank applicants for employment as 
police officers and firefighters discriminated against blacks and 
were not shown to be job related under criterion-related validity 
studies. Those rulings, sub nom. Ensley Branch of the 
N.A.A. C.P. v. Seibels, 13 EPD 1 11,504, 14 FEP Cases 670, 
were upheld by the fifth Circuit. See 616 f.2d 812, 22 FEP 
Cases 1207 (1980). The basic features of the civil service sys­
tem are described in those opinions and will not be repeated 
here. 

A second trial was held in August and October, 1979. At 
issue under F. R. Civ. P. Rule 42(b) were a number of other 
claims directed against practices of the Personnel Board. 
Under attack by the plaintiffs were eighteen other tests; various 
rules affecting promotional opportunities; the imposition of 
height, weight or educational requirements for certain jobs; and 
the restriction of some job announcements and certifications to 
persons of a particular sex. The Personnel Board defended by 
asserting that the cfiallenged practices either had no adverse im­
pact upon blacks or women or were nevertheless permissible 
under the employment discrimination laws. 

During the period that the court was preparing its decision 
following the second trial, it was advised that the patties had 
commenced serious negotiations in an effon to resolve by set­
tlement not on!r, those issues already submitted to the coun but 
also additional issues relating to the practices of some of the 
governmental employers, which had been severed under 
Rule 42(b) for yet an additional trial. The court was kept 
generally advised over the course of the following months-for 
the negotiations proved far more time-consuming than the par­
ties had originally anticipated-of the general progress of the 
discussions, although not the details of any proposed settle­
ment. Completion of the court's decision, many pages of which 
had already been drafted, was deferred in view of the prospect 
of settlement. 

In June 1981 the parties tendered to the court two 
proposed consent decrees which would, if approved, settle the 
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plaintiffs' claims against both the Personnel Board and the City 
of Birmingham. 1 Tentative settlement classes for purposes of 
these decrees were formed, and notice of the proposed settle­
ment and of the rights to be heard in opposition was given both 
by publication and by individual mailing to certain individuals. 
Objections to the proposed decrees were timely filed on behalf 
of three groups. A fourth objection by an individual, although 
untimely, was by consent also considered by the court at a fair­
ness bearing under F. R. Civ. P. Rule 23 held on August 3, 
1981. 

For decision at this time is the question whether the 
proposed settlements should be approved. At the outset it 
should be noted that there is no contention or suggestion that 
the settlements are fraudulent or collusive. Rather, the issue is 
whether-considering the terms of the proposed decrees, the 
nature of the objections, the status of judicial proceedings, and 
the evidence before the court-the settlements should under the 
current state of the law be held to be unreasonable, unfair, in­
adequate, inequitable, illegal, unconstitutional, or against 
public policy. See UnitedStatesv. Cityo/Alexandria, 614 F.2d 
1358, 22 FEP Cases 872 (5th Cir. 1980). 

Although the decrees, which with attachments exceed 
100 typewritten pages, would affect many employment prac­
tices and jobs, the objections are focused upon provisions relat­
ing to the certification, hiring, :\nd promotion of persons in the 
police and fire departments of the City of Birmingham. Billy 
Gray, a white male lieutenant in the fire department, joined by 
the Birmingham Firefighters Association, objects to various 
segments of the decrees designed to increase the number of 

l Claims against other governmental employers serviced by the Per· 
soMel Board are not resolved by the proposed decrees but remain subject 
to further proceedings and trial. 
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blacks and women in that department. Johnny Morris and six 
other individuals, who presumably are white police officers,2 

object to provisions intended to increase the employment and 
promotion of minorities in the police department, while the 
Guardian Association-a group largely comprised of black of­
ficers-asserts that the decrees provide an inadequate remedy 
for past discrimination against blacks. James Miller, a white 
male, complains that bis opportunities for employment as a 
police officer are unfairly curtailed by the present and proposed 
rules regarding that position. No other objections were made 
to the proposed decrees. 

Gray, Morris, and those who joined in their objections as­
sert that the settlements may accord preferential treatment to 
blacks and women with respect to future vacancies in the city's 
police and fire departments-a contention that can hardly be dis­
puted. What is controverted is their argument that such 
favoritism would constitute an impermissible "reverse dis­
crimination" in the absence of a fmding or admission of prior 
discrimination by the city against those groups, particularly in­
sofar as it might operate to benefit individuals who personally 
never were the victims of any discrimination by the city or to 
disadvantage ttiose who personally never were the beneficiaries 
of such discrimination. Cf. University of California Regents v. 
Bakke, 438 U.S. 265, 17 FEP Cases 1000 (1978). Also in con­
troversy is the position of Gray and the Firefighters that certain 
of the rules to be altered should be deemed as equivalent to the 
terms ofa collectively bargained seniority system, which could 
not be modified without their consent. See Myers v. Gilman 
Paper Corp., SS4 F.2d 837, 14 FEP Cases 218 (5th Cir. 1977); 
but cf. United States v. City of Miami, 614 f' .2d 1322, 22 FEP 
Cases 846 (5th Cir. 1980), pet. for reh'g en bane granted and 

2 Although written objections were timely filed on I.heir bebalf, Morris 
and the olhcr six persons named in the document did not appear in person 
or by counsel to be heard in opposition to the settlement. The brief of the 
City of Birmingham suggests that these objectors are city police officers, 
and the nature of the objections ftled under their name supports that in­
ference. 
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opinion vacated, 625 F.2d 1310, 23 FEP Cases 1510 (5th Cir. 
1980). 

The objectors are certainly correct in their underlying 
premise-that not all forms of "affirmative action" to aid 
minorities can be defended against an assertion of "reverse dis­
crimination" and that the principal focus for remedial measures 
upon proof of discrimination is to provide appropriate relief for 
those who were the harmed by those acts or practices. The 
Supreme Court has, however, upheld as against an attack: under 
Title VII of the Civil Rights Act of 1964 the voluntary adoption 
by a non-governmental employer of hiring goals and preferen­
tial treatment for minorities, even though these procedures 
would benefit persons never discriminated against by the 
employer and even though indeed there had been no showing of 
any discrimination by that employer. United Steelworkers of 
America v. Weber, 443 U.S. 193, 20 FEP Cases 1 (1979), rev'g 
563 F.2d 216, 16 FEP Cases l (5th Cir. 1977). The Courts of 
Appeals have moreover upheld the use of goals and quotas for 
governmental and non-governmental employers, both in the 
context of judicial remedies after proof of discrimination and 
in the form of settlement of unproven claims of discrimination, 
not only when attacked under Title VII but also when chal­
lenged under the Fourteenth Amendment and 42 U.S.C. 
§§ 1981and1983. See UnitedS1a1esv. Cityo/AleJ1:andria, 614 
F.2d 1358, 22 FEP Cases 872 (5th Cir. 1980); Detroit Police 
OfftcersAss'n v. Young, 608 F.2d 671, 20 FEPCases 1728 (6th 
Cir. 1979). cert. denied, 452 U.S. 938, 25 FEP Cases 1683 
(June 15, 1981); Valentine v. Smith, 654 F.2d 503, 50 LW 
2066, 26 FEP Cases 518 (8th Cir., July 21, 1981); Setser v. 
Novack Investment Co., 657 F .2d 962, SO L W 2066, 26 FEP 
Cases 513 (8th Cir .• July 21, 1981)(en bane); Local Union No. 
35 v. City of Hartford, 625 F .2d 416, 22 FEP Cases 1786 (2nd 
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Cir. 1980); cf. Talbert v. City of Richmond, 648 F.2d 925, 25 
FEP Cases 953 (4th Cir. 1981). Also see pre-Bakke cases cited 
in the City of Miami opinion, 614 F .2d at 1335-36. 

The goals and quotas here under attack are well within the 
limits upheld as permissible in these decisions. First, they do 
not preclude the hiring or promotion of whites and males even 
for a temporary period of time. 3 Rather, the relevant parts of 
the proposed decrees provide, in summary, as follows: (1) the 
Personnel Board will certify black applicants for entry-level 
positions as police officers and firefighters as earlier directed 
by this court after trial (and as affirmed by the Fifth Circuit), 
i.e., basically at a rate commensurate with the relative percent­
age of black applicants; (2) the Board will attempt to certify 
women for these entry-level positions at a rate commensurate 
with the relative percentage of women applicants or, if higher, 
at the rate of 1 woman to 3 men for police officer and of 1 woman 
to 9 men for firefighter; (3) the Board will attempt to certify 
black and female candidates for higher-level positions in the 
departments in a manner as will permit the city to attain its own 
goals and, where necessary for this purpose, can certify more 
than the top three candidates found eligible by it; (4) subject to 
the availability of qualified candidates, the city agrees to hire 
into these entry-level positions blacks and women at a rate com­
mensurate with the percentage of black and female applicants 
or, if higher, at the rate of I black to l white, at the rate of I 
woman to 3 men for police officer, and at the approximate rate 
of l woman to 6 men for firefighter; (5) subject to the 
availability of qualified candidates, the city agrees to promote 
blacks to police sergeant and fire lieutenant at the rate of 1 black 
to 1 white, to promote blacks to two of the next four police 
lieutenant vacancies, to promote a black to one of the next two 
police captain vacancies and to one of the next two fire captain 

3 The proposal of the Guardian Association would freeze all promo­
tions of whites in the police department until blacks were appointed to 4 posi­
tions as captain, 8 as lieutenant, and to 25% of the sergeants. It would also 
call for the hiring of 3 blacks for each white as police officer. Such draconian 
measures, even if permissible as a part of a judicial remedy, can hardly be 
viewed as necessary ingredients of a fair and adequate settlement. 
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vacancies, and to promote blacks to subsequent vacancies in the 
higher level positions in the departments at twice the percent­
age of blacks in the positions from which promotions are tradi­
tionally made; and, (6) subject to the availability of qualified 
candidates, the city agrees to promote women to police sergeant 
at the rate of l woman to 3 men and to promote women to nigher 
level positions in the police department at the percentage of 
women in the positions from which such promotions are tradi­
tionally made. For purposes of these provisions, the certifica­
tion. hiring, or promotion of a black woman is counted both 
towards the goal for blacks and towards that for women. 

Study of these provisions indicates that, while comprehen­
sive, they nevertheless preserve a substantial opportunity for 
whites and males to be hired or promoted in the two depart­
ments. Moreover, the goals of the city are in the settlement ex­
pressly made subject to the caveat that the decree is not to be 
interpreted as requiring the hiring or promotion of a person who 
is not qualified or of a person who is demonstrably less qualified 
according to a job-related selection procedure. 

Secondly, these provisions for potentially preferential 
treatment are limited both in time and in effect. They are to ex­
pire when the percentage of blacks or women in a particular job 
approximates the percentage of blacks or women, respectively, 
in civilian labor force in Jefferson County, Alabama. Addition­
ally, provisions of the settlement provide a mechanism for the 
decrees to be dissolved after a period of six years. It will be 
noted that the four criteria for approval ofan affirmative action 
program set forth by the Eighth Circuit in Valen1ine v. Smith, 
654 F .2d 503, SO L W 2066, 26 FEP Cases S 18 (July 21, 198 l ), 
are clearly met in the present case. 

The objectors treat this case as one in which discrimina­
tion on the basis of race or sex bas not been established. That 
is only partially true. at least as it relates to positions in the 
police and fire departments. This court at the first trial found­
and the Fifth Circuit agreed-that blacks applying for jobs as 
police officers and firefighters were discriminated against by 
the tests used by the Personnel Board to screen and rank ap­
plicants. The evidence presented at the second trial established, 
at the .Ol level of statistical significance, that blacks were ad­
versely affected by the exam used by the Personnel Board to 
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screen and rank applicants for the position of police sergeant. 
Since governmental employers such as the City of Birmingham 
have been limited by state law to selecting candidates from 
among those certified by the Board, one would hardly be 
surprised to find that the process as a whole has had an adverse 
effect upon blacks seeking employment as Birmingham police 
officers, police sergeants, or firefighters-regardless of 
whether or not there was any actual bias on the part of select­
ing officials of the City. A natural consequence of discrimina­
tion against blacks at entry-level positions in the police and fire 
departments would be to limit their opportunities for promotion 
to higher levels in the departments. 

Employment statistics for Birmingham's police and fire 
departments as of July 21, l 981, certainly lend support to the 
claim made in this litigation against the City-that, not­
withstanding this court's directions in 1977 with respect to cer­
tifications by the Personnel Board for the entry-level police 
officer and firefighters positions and despite the City's adop­
tion ofa "fair hiring ordinance" and ofaffirmative action plans, 
the effects of past discrimination against blacks persist. Ac­
cording to those figures, 79 of the 480 police officers are black, 
3 of the 131 police sergeants are black, and none of the 40 police 
lieutenants and captains are black. In the fire department, 42 
of the 453 firefighters are black, and none of the 140 
lieutenants, captains, and battalion chiefs are black. 

There has been no judicial finding of discrimination 
against female candidates for positions in Birmingham's police 
and fire departments, nor indeed was there at the first trial any 
contention that the examinations administered by the Personnel 
Board for those positions had any adverse impact upon women 
to whom the tests were administered. However, evidence at the 
second trial-as to which no findings have yet been entered­
reflected a more immediate form of discrimination against 
women who might be interested in such positions, rendering 
them ineligible for appointment to the basic entry-level posi­
tions without regard to examination scores. Disqualification 
from the key entry-level positions also resulted in foreclosing 
the opportunities for departmental promotions. 

For many years announcements for positions as police 
patrolman and firefighter were restricted to males only. A 
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separate pos1t1on of traffic citation officer, restricted to 
females, was created for the City of Birmingha:rn; but it 
provided no promotional opportunities within the department. 
In 1970 the separate classification of policewoman was estab­
lished for Birmingham. Not unlil late 1974-over two years 
after Title VII became applicable to governmental employ­
ment-did the Personnel Board delete the male-only restriction 
for firefighters and combine the positions of patrolman and 
policewoman. Minimum height and weight requirements for 
police officers and firefighters continued to be specified by the 
Board to the time of the second trial of this case. Presumably 
in view of the intervening Supreme Court decision in Dothard 
v. Rawlinson, 433 U.S. 321, 15 FEP Cases 10 (1977), the Per­
sonnel Board did not at the second trial, at which these explicit 
and implicit barriers to employment of women were challenged, 
seek to defend these practices. 

The impact of these restrictions can be seen in the employ­
ment statistics for Birmingham's police and fire departments as 
ofJuly 21, 1981. According to these figures, women constitute 
53 of the 480 police officers, 3 of the 131 police sergeants, none 
of the 40 police lieutenants and captains, none of the 453 
firefighters, arid none of the 140 lieutenants, captains, and bat­
talion chiefs in the fire department. 

While the only judicial finding of discrimination thus far 
entered has been with respect to the effect upon black applicants 
of the Personnel Board's tests for police officer and firefighter, 
it can hardly be doubted that there is more than ample reason 
for the Personnel Board and the City of Birmingham to be con­
cerned that they would be in time held liable for discrimination 
against blacks at higher level positions in the police and fire 
departments and for discrimination against women at all levels 
in those departments. The proposed consent decrees, by way 
of settlement for such potential liability, provide appropriate 
corrective measures reasonably commensurate with the nature 
and extent of the indicated discrimination. Moreover, as ear­
lier noted, the remedial steps are limited in duration, expiring 
as panicular positions generally reflect the racial and sexual 
composition of the labor market in the county as a whole; they 
provide substantial opportunity for employment and advance­
ment of whites and males; they do not require the selection of 
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blacks or women who are unqualified or who are demonstrab­
ly less qualified than their competitors. The goals for certifica­
tion, employment, and promotion as outlined in the proposed 
decrees, together with various related changes which comple­
ment those objectives-such as elimination of height and weight 
requirements, and the elimination or reduction of certain time­
in-grade requirements for promotions-are due to be approved 
by this court under the teaching of United States v. City of 
Alexandria, 614 F.2d 1358, 22 FEP Cases 872 (5th Cir. 1980). 

The Firefighters Association has argued that, given the 
vacating by the Fifth Circuit of the panel decision in the City of 
Miami case, 614 F .2d 1322, 22 FEP Cases 846, no changes in 
the civil service rules should be approved without its consent 
as a union, citing Myers v. Gilman Paper Corp., 544 F .2d 837, 
14 FEP Cases 218 (5th Cir. 1977). The point, however, is 
that-unlike the situation in the City of Miami case-none ot 
the rules to be altered under the proposed consent decree is a 
matter of contract with the union. Rather, the case sub judice 
is like that involved in the City of Alexandria, a decision left in­
tact when rehearing was granted in the City of Miami decision. 
One may reasonably assume that en bane rehearing was granted 
to consider th~ consequences upon a proposed settlement of 
non-concurrence of a union which was party to collectively-bar­
gained rules, and not for the purpose of reconsidering the basic 
rules governing judicial approval of proposed settlements. 

The Firefighters Association has also attacked the por­
tions of the proposed decrees that would eliminate the require­
ment that applicants for the firefighter position have a high 
school diploma (or GED equivalent) and the provision under 
which the City of Birmingham would agree that applicants 
would not automatically be disqualified by virtue of a prior 
criminal conviction or arrest. The Association has not, 
however, demonstrated why this court should prevent the Per­
sonnel Board or Birmingham from making those changes if­
whether to aid in settling this litigation or otherwise-they want 
to do so. Moreover, it should be noted that the elimination of 
the educational requirement for firefighters is not absolute­
under the decree such a requirement can be imposed by the Per­
sonnel Board upon proof that it has no adverse impact because 
of race or sex or that it is valid under the Uniform Guidelines. 
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Nor does the proposed decree prohibit Birmingham from con­
sidering for particular positions, such as that of firefighter or 
police officer, the effect of a criminal record-it rather states 
that in such circumstances the city shall consider the nature of 
the position, the nature and age of the crime, and the success or 
failure of rehabilitation efforts. 

The court has reviewed with care the provisions of the 
proposed settlements to which objections have been raised, as 
well as those portions to which no objection has been raised. 
Whether or not the proposed decree would in each instance cor­
respond to some finding of discrimination which this court 
might make or provide the same remedial relief which this court 
might order is not the question. The settlement represents a 
fair, adequate and reasonable compromise of the issues between 
the parties to which it is addressed and is not inequitable, un­
constitutional, or otherwise against public policy. According­
ly, the court's approval will be manifested by appropriate 
orders adopting the decrees tendered. 

One further matter should be addressed: the motion to in­
tervene filed by the Firefighters Association, Gray, and Sul­
livan subsequent to the hearing on the settlement. This 
litigation has been pending for over five years and has been 
vigorously contested by the existing parties through two trials 
and one appeal. While the Firefighters and Gray were per­
mitted to be heard in opposition to the settlement, and the court 
fully considered their objections, intervention at this time as 
parties to the litigation is clearly untimely and must be denied. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

JEFFERSON COUNTY, et al., 

Defendants, 

JOHN W. MARTIN, et al., 

Plaintiffs, 

v. 

CITY OF BIRMINGHAM, et al., 

Defendants, 

ENSLEY BRANCH OF THE 
NAACP, et al., 

Plaintiffs, 

v. 

GEORGE SEIBELS, et al., 

Defendants. 

CIVIL ACTION 
NO. 75-P-0666-S 

CIVIL ACTION 
NO. 74-Z-17-S 

CIVIL ACTION 
NO. 74-Z-12-S 

ORDER AND JUDGMENT 

Having reviewed the complaints, discovery, evidence ad­
duced at trial and the fairness hearing held on August 3, 1981, 
and other pleadings and matters ofrecord in these consolidated 
actions, and having determined that, notwithstanding the reten-
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tion of jurisdiction, there is no just reason for further delay in 
entering a final judgment in these actions as between the plain­
tiffs and the defendant Jefferson County Personnel Board and 
named defendant officials of the Board and the defendant City 
of Birmingham and named defendant officials of the City: 

In conformity with the Memorandum of Opinion to be 
filed subsequently and entered in this cause; it is ORDERED, 
ADJUDGED and DECREED as follows: 

1. Individual notice of the proposed settlements of these 
actions, of the conditional approval of the proposed consent 
decrees, and of the hearing for the consideration and final ap­
proval of the proposed consent decrees and any objections 
thereto, was timely given to all members of the classes who 
could be identified through reasonable effort. Supplemental 
notice of the proposed settlement was provided in Birmingham 
newspapers. 

2. The best notice practical under the circumstances has 
been given and the notice given complies with the requirements 
of due process. 

3. The consent decrees between the plaintiffs and the 
defendant Jefferson County Personnel Board and named defen­
dant officials and City of Birmingham and named defendant of­
ficials which were provisionally approved by this Court on 
June 8, 1981 are fair, reasonable, adequate and lawful and are 
hereby finally approved and entered in full and final resolution 
of the plaintiffs' claims of employment discrimination against 
blacks and women by these defendants. 

4. The award of costs and attorneys fees if any shall be 
determined in accordance with the provisions of the consent 
decrees. 

5. Jurisdiction is retained by this Court as recited in Sec­
tion XII of the consent decree of the Jefferson County Person­
nel Board and Section XXI of the consent decree of the City of 
Birmingham. 
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6. The Clerk is directed to enter a final judgment as to 
these parties in the respective causes. 

SO ORDERED this 2 lst day of August, 198 l. 

Isl Sam C. Pointer, Jr. 
UNITED STATES DISTRICT JUDGE 

AGREED AND CONSENTED TO: 

For Plaintiff United States of America: 

Isl Caryl P. Privett 

For Plaintiffs in Martin, et al., 
City of Birmingham, et al.: 

Isl Susan W. Reeves 

For Plaintiffs in Ensley Branch 
of the NAACP, et al. v. Seibels, et al.: 

Isl Oscar W. Adams. III 

For Defendant, City of Birmingham: 

Isl James P. Alexander 

For Defendant, Jefferson County 
Personnel Board 

Isl David P. Whiteside, Jr. 

August 5, 1981 
Date 

August 5, 1981 
Date 

8/6/'81 
Date 

5 August 1981 
Date 

August5, 1981 
Date 
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