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MEMORANDUM FOR fHE ACTING 'AtTORNEY GENERAL

Re: Alabama NAACP State Conference of
Branches v. Georce_C. Wallace 
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At the present time there are pending in the
Middle District of Alabama two important school
cases that have state-wide and region-wide signi-
ficance, both with respect to the development of
the law and with respect to the program of the
Commissioner of Education under Title VI of the
1964 Civil Rights Act.

Both cases are before three-judge courts, ...
and they have been consolidated for hearing com-
mencing on November O.

The court ha entered orders Making us
arnicus in each case with leave to file pleadings
and participate otherwise as a party.

!he plaintiffs in one case (Lee v. Macon 
County) seek an injunction againstt=c Sate Board
of education requiring them to desegregate all of
the schools throughout the State on the theory that
the State Board in fact controls the operation of
the individual local school systems. They also seek
an order restraining the State Board from interfering
with desegregation of schools by the local schoolr --- i')6a4S
in compliance with hTW requirements.

The plaintiffs two years ago sought and„,1
obtained a preliminary injunction against the •
defendants involving substantially the same relief.
The same three-judge panel at that time recognized
the propriety of a state-wide desegregation decreed
Lee v. Macon County Board of Education, 231 F.Supp.
743. More recently the plaintiffs in this same
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In addition, on Friday, November 1 )4, 1966,
the defendants filed a counterclaim against the
United States seeking to enjoin the United States
and its agents from enforcing the guidelines.

In view of this we must act. I do not
believe that our position of restraint would be
clearly understood by the public or by the court
now that the defendants have pressed for a deter-
mination in the federal court. I propose that we
file a motion to dismiss the t,claim upon the grounds
of sovereign immunity and upon the ground that the
counterclaim states no claim for relief.

At the same time I propose that we file the
attached complaint seeking an order declaring that
the Alabama legislation is unconstitutional. I
recommend this course because I think that this is
a good forum in which to litigate the legality of
the guidelim$, and the State has actively sought
to have the issue determined on the merits.

I believe it is appropriate that the United
States be a party to a lawsuit in which the central
issue is the legality of official action by a
department of the United States. This is based
upon the principle articulated in United States v.
Fitzerald, 201 F. 295, 296 (C.A. 'b, 1912):

The United States may lawfully maintain
suits in its own courts to prevent
interference with the means it adopts
to exercise its powers of government and
to carry into effect its policies. It
may maintain such suits, although it has
no pecuniary interest in the subject
matter thereof, for the purpose of pro-
tecting and enforcing its governmental
rights and to aid in the execution of its
governmental policies.

On the merits, clearly, the Supremacy clause
prevents the State of Alabama from passing a law

L./	 purporting to nullify assurances which were requiredLI
and given to the Commissioner as a condition of
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receiving federal financial assistance, and there
can be no doubt that the regulations and guidelines
promulgated by HEW are valid means of implementing
Title VI.

There are six other lawsuits pending in
federal court attacking the Commissioner's guide-
lines. The suits are pending in Florida, Georgia,
South Carolina, Alabama, Mississippi and Arkansas.
But this suit is the most pressing and the one
which should establish what constitutes satisfactory
performance under the established legal principles
in the school desegregation field and what means
can and should be used to deal with failure of
performance by local school districts.

JOHN DOAR
Assistant Attorney General

Civil Rights Division
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