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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

Oregon Advocacy Center, Metropolitan
Public Defender Services, Inc., and

A.J. Madison, CV. NO. 02-339-PA
Plantiffs, FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Bobby Mink, Director of the Department
of Human Sarvices, in his officid capacity,
and Stanley Mazur-Hart, Superintendent of
Oregon State Hospitd, in his officid
capacity,

N N N N N N N N N N N N N N

Defendants.

PANNER, Judge:
Faintiffs bring this action seeking an order compelling defendants to expeditioudy provide
hospital admission and medica trestment for crimina defendants who are determined by the Circuit

Courts within Oregon to be unfit to proceed to tria because of mentd incapacities. | held a court tria
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on April 8,2002. After condderation of the evidence adduced and the arguments submitted, these are
my Findings of Fact and Conclusions of Law:

Findings of Fact

1. Maintiff Oregon Advocacy Center ("OAC") isafederdly funded non-profit law office
representing the rights of people with disabilities. Under the Protection and Advocacy for the Mentally
Il Act, 42 U.S.C. 8§ 10805, OAC is charged with the authority to protect the rights of individuals with
mentd illness. Some crimind defendants are determined by the Circuit Courts of Oregon to be unfit to
proceed to trid because of mentd incapacities (hereinafter referred to smply as being "unfit” or "unable
to proceed"). See ORS § 161.370(2). These "unfit to proceed” defendants fal within the scope of
OAC’'s mandate, and are its congtituents.

2. Plantiff OAC represents people with menta illness and provides the means to protect their
collective interests. The organization advocates for those found unable to proceed to trid in various
ways, including representing individud dients and litigating to establish limits on the amount of time
people may be hed at state hospitals because they have been found unfit to proceed.

3. Pantiff Metropolitan Public Defender Services, Inc., ("MPD") isanon-profit corporation
representing indigent crimina defendants in Multnomah and Washington Counties in Oregon. Because
of defendants delays in accepting custody of persons found unfit to proceed, MPD suffers ongoing
injury because its ability to represent its clients' interestsisimpaired, and because the delays compel
MPD to expend additiona resources to effectively represent clients who are incarcerated while
awaiting hospitdization. Asaresult of ddays of weeks and monthsin getting a client admitted to the

dtate hospital, MPD isforced to useits limited resources to attempt to keep the client advised of hisor
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her status, address difficult questions from the client's family, stay in contact with the jail personndl
regarding the limited psychiatric treatment that may be available, and attend additiond court calsto
explain to the judge that the client is ftill awaiting the court-ordered placement and treetment. These
respongbilities deprive MPD attorneys of time and energy needed for other cases, draining MPD’s
resources and frudrating its misson. Similarly, John Connors, Multnomah County Director for MPD, is
required to repeatedly address the problems created by defendants delays in providing the court-
ordered hospitdization of his dients, thereby diverting him from his other duties.

4. Fantiff A.J. Madison was incarcerated in the Multnomah County Jail on March 5, 2002,
the date he was found unable to ad and assst. He was charged with assaulting his mother with a
dedge hammer, acrime that by itsdf isindicative of serious mentd illness. Madison did not understand
why hewasin jal or the severity of the charges againg him, and suffered severe anxiety because he
was not being treated properly. He was not admitted to Oregon State Hospital ("OSH") until March
28, 2002, 23 days after he was found unfit to proceed.

5. Madison's psychologicd evauation indicates he cannot participate in an appropriate
exchange of information, and cannot reason well enough to make proper decisons about relevant
information. In order for him to return to competency to stand trid at alater date, Madison requires
speciaized medications and trestment.

6. Plantiffs provided alist of other clients experiencing Sgnificant delays in obtaining trandfer
and treetment. Defendants did not digpute the assertions that clients have suffered, and are suffering,

ddays of weeks and months before being admitted into the state hospital. As of March 25, 2002, the
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hearing date for plaintiffs motions for atemporary restraining order and a preiminary injunction, OSH
had aligt of 11 "unable to proceed” defendants awaiting transport.

7. Oregon law provides that “if the court determines that the defendant lacks fithess to
proceed, the proceeding againgt the defendant shal be suspended. . . and the court shal commit the
defendant to the custody of the superintendent of a state mental hospital designated by the Department
of Human Services” ORS 8161.370(2). The law permitted the Menta Hedlth Division to designate a
date mental hospital “or other trestment facility” for commitment. Oregon has forengic units a both
OSH and Eastern Oregon Psychiatric Center, and Oregon's state hospitals provide locked wards. The
Eastern Oregon Psychiatric Center houses forensic patients (those who have been charged or
convicted of crimes). The Divison never designated a facility other than OSH for admisson of "unable
to proceed"defendants, however. The law formerly provided “the defendant shall be transported to the
hospita or trestment facility as soon as practicable. Transport shall be completed within seven days
after the court’ s determination unless doing so would jeopardize the hedlth or safety of the defendant or
others” ORS 8161.370(3). The current statute is silent on how quickly transport must occur.

8. Flantiffs clients are incarcerated in various county jails in Oregon while awaiting transfer to
OSH. Thesejails have avarying, limited capacity to accommodate these clients.

Deschutes County Jail has an inmate population of 200, and has one full-time psychologist and
apsychiarist who comesin once aweek to review medication. Thereisasingle location in the facility

a which inmates can be monitored visudly.
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Lincoln County Jail has 150 inmates, one full-time inmate counsdor, and a psychiatric nurse
practitioner who comesin four hours per week for medication management. Thejall's ability to care for
mentdly ill inmatesis rudimentary.

Washington County Jail houses approximately 485 people, and staffs a psychiatric nurse
practitioner who does pharmacology, and a socia worker and community liaison. Thejail lacks people
who are trained to care for mentdly ill people.

The Clackamas County Jail has 494 inmates, and one psychologist who comesinto thejall five
days aweek for eight hours to provide counsdling. A psychiatrist works four hours aweek, anurse
practitioner works four hours aweek, and a psychiatric nurse works eight hours per week.

Lane County Jail houses 451 inmates, and staffs one consulting psychiatrist who comesin once
aweek to provide medication management, and a full-time menta hedth specidist who provides criss
management.

Josephine County Jail houses gpproximately 170 inmates. Thereisvirtualy no mentd hedth
trestment in thejail. Until recently, the only available treetment was crids intervention services from
outsdethejal. Medication isavalable through aclinic, but an inmate cannot be involuntarily
medicated. Thejall has sandard restraints, including arestraint chair, and a control technician to
monitor prisoners every 15 minutes when necessary.

The Multnomah County Jails house a population of approximatdy 1,800 persons, and maintain
amenta hedth services gaff conssting of a hdf-time psychiatrist, who functions as psychiatric medica
director; afull-time psychiatric nurse practitioner, a contract nurse practitioner, another psychiatrist who

works eight hours per week on a contractua basis, and 10 additional menta health staff, composed
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primarily of psychiatric nurses or menta hedlth consultants. The Multnomah County Sheriff’s Office
provides some menta hedlth treetment, but its primary responsibility isjail safety. It lacks expertise and
resources to provide trestment designed to care for the mentaly ill and to restore competency.

9. Jalls can provide medication management for people who are willing to take medications,
but cannot administer medication involuntarily, except in alife-threatening emergency. When resources
permit, treatment for "unfit to proceed" defendants may possibly include basic clinicd psychiatry and
intervention. Such treatment is designed to Sabilize the inmate. However, some inmates, particularly
those with persondlity disorders, refuse or do not respond to medication, and do not otherwise respond
to the treatment the jails can provide.

10. None of thejailsin which these persons are held is able to provide treatment designed to
restore a person found unfit to proceed to competency. People found unfit to proceed are often overtly
psychotic and require specid housing or segregation. They are unpredictable and disruptive, taking up
vauable resources needed for the care of other inmates. If they refuse to take medications, they often
decompensate rapidly. They often are confined in their cdlls for 22 to 23 hours a day because of their
behavior. This exacerbates their mentdl illness.

11. Necessaily, thejals only system for controlling inmatesis disciplinary, which is behavior-
driven. Such asysem isineffective for mentaly ill persons, and possibly harmful.

12. Unlike the county jails, OSH has the capacity to treat a person’s mentd illness. Each of
the units housing persons found unfit to proceed is saffed by afull-time psychiatrist, a psychologis, a

mental hedlth peciaist, a recreation counsdlor, a socid worker, amenta hedlth technician and nurses.
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13. In addition to assessment, medication evauation and management, and individua and
group psychotherapy, OSH provides legd skillstraining three times aweek to assst paientsin learning
about the law, pleas, and returning to court. Thistreatment is designed to enable a person to regain
fitness to proceed to tridl.

14. The Oregon State Hospital provides status reports to OAC each time aperson is
evauated as to hisor her continued unfitness to proceed. The report contains a copy of the order
finding the person unfit to proceed, and indicates the date on which the person was accepted by OSH.
These records have been compiled by OAC since October, 2001.

15. A review of 105 records revedls that persons found unfit to proceed in 2001 and 2002
spent an average of 31.98 days awaiting transport to OSH. Only 19 persons were trangported within
seven days or less; 48 people were held for 30 days or more, and nine people were held for 60 days or
more. The ten longest periods of time people were held in this period are as follows. 166 days, 102
days, 84 days, 82 days, 78 days, 68 days, 65 days, 63 days, and 57 days.

16. The delays experienced by some persons who were found unfit to proceed in 2001 and
2002 and detained in Multnomah County Jails between July 1 and October 15, 2001, are
representative. Eleven inmates who were found unfit to proceed were held for atota of 471 days
awaiting transport to OSH; the longest wait lasted 111 days, the next 102 days, and the next 81 days.
The shortest period of time was seven days. Asrecently as February 15, 2002, one client had waited
87 daysfor placement.

17. Promptly admitting persons found unfit to proceed is critical. This population has ahigh
suicide risk, and psychosis can be an emergency requiring immediate treatment.
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18. Indefinitely imprisoning persons deemed unfit to proceed without adequate trestment is
unjust and inhumane. Depriving them of necessary medica treatment increases the likelihood thet they
may decompensate and suffer unduly. The ddlays dso hamper efforts to provide effective
representation regarding their criminal prosecution.

19. The ddays dso result in possbleinjury to adefendant’s procedurd rights. Under state
law, are-evauation must take place within 60 days of the time defendant is committed to the custody of
the state hospital. However, as the client spends weeks and months in jail awaiting hospitdization, that
evauaionisddayed. Relatedly, people have aright to have their cases tried within 60 days of being
charged, if they arein custody. However, for people declared to be unable to aid and asss, delaysin
the subsequent evaluative process can postpone the opportunity for atrid for much longer than 60
days.

20. Thejalls have the capacity to trangport inmates to a trestment facility within 24 hours. The
reason they do not transport the inmates is because defendants refuse to accept them.

21. Sheriff Nodle attempted to implement a policy of trangporting "unable to proceed” persons
to the state hospitd within 72 hours. There is no dispute this policy has failed because defendants have
refused to accept custody. Jail personnel are compelled to incarcerate these persons until the hospital
agreesto admit them. Asaresult, the court-ordered admissions are delayed until the jails are notified
that a hospita bed isavailable.

22. Every day of delay in trangport harms those found unfit to proceed and hampers their
ability to defend themsdves. Attorneys and investigators are impaired by having to prepare a case

months after the incident has occurred. The treatment-deprived client cannot provide information to the
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attorney, a defense cannot be prepared, and witnesses who may be critical to the case cannot be
identified and may be unavaladle a alater time. Trids, pleas and other means of resolving
prosecutions are delayed while these defendants are incarcerated and awaiting eventual hospital
admisson and trestmen.

\\

Condlusons of Law

1. Pantiff OAC has standing to represent the interests of persons who are presently or may in
the future be unfit to stand trid, and to seek a permanent injunction and declaratory judgment
establishing the time frames within which due process requires that they be trangported from county jals
to atreatment facility. See United Food and Commercial Workers Union Local 751 v. Brown
Group, Inc., 517 U.S. 544, 552-53 (1996); Hunt v. Washington State Apple Advertising
Commission, 432 U.S. 333, 343 (1977) (an association may bring suit on behdf of its members or
congtituents despite the fact that individua members have not actudly brought suit themsalves); Warth
v. Seldin, 422 U.S. 490, 511 (1975) (even in the absence of injury to itsalf, an association may have
ganding soldly as the representative of its members); see also Fair Housing of Marin v. Combs, 285
F.3d 899, 904-05 (9™ Cir. 2002) (Ninth Circuit upholds "organizationa standing" for nonprofit fair
housing organization suing an gpartment owner for discriminatory conduct; direct standing to sueis
appropriate because the agency showed a drain on its resources from both a diversion of its resources
and frugtration of its mission); Doe v. Stincer, 175 F.3d 879, 882-84 (11" Cir. 1999) (it has "long

been sttled that an organization has standing to sue to redress injuries suffered by its members without
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ashowing of injury to the association itself and without a statute explicitly permitting associationd
ganding;" a protective and advocacy organization "may sue on behdf of its condtituents during the
course of their treetment or within ninety days after being discharged from a trestment facility pursuant
to 8 10805(a)(1)(B), (C), subject. . . to the requirements of Article Il aslaid out in Hunt and its
progeny").

2. Plantiff MPD has organizationd standing to represent its own interests, and to obtain
permanent injunctive and declaratory relief because of injury to itsdf resulting from defendants’ practice
of ddlaying admisson of persons found unfit to proceed. See Havens Realty Corp. v. Coleman, 455
U.S. 363, 379 (1982).

3. Condiitutiond questions regarding the conditions and circumstances of pretrid confinement
are properly addressed under the Due Process Clause of the Fourteenth Amendment to the United
States Condtitution. See Lee v. City of Los Angeles, 250 F.3d 668, 683 (9™ Cir. 2001) (liberty is
protected from unlawful state deprivation by the Due Process Clause), quoting Haygood v. Younger,
769 F.2d 1350, 1354 (9™ Cir. 1985) (en banc).

4. Anindividud has aliberty interest in being free from incarceration absent acrimina
conviction. See Baker v. McCollan, 443 U.S. 137, 144 (1979) (Supreme Court recognizes individual
has liberty interest in being free from incarceration absent a crimind conviction; no unlawful deprivetion
where a person was deprived of thisliberty for a period of days by means of due process). A court
must consider the condtitutiondity of a detention in light of the detention's purpose, determine whether
the detention is based on permissible godls, and, if it is, evaluate whether the detention is excessivein

relaion to those goals. See Jackson v. Indiana, 406 U.S. 715, 738 (1972) ("'due process requires
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that the nature and duration of commitment bear some reasonable relation to the purpose for which the
individud is committed”).

5. In determining the appropriate due process due to incompetent detainees, the United States
Supreme Court has held due process requires, a a minimum, some rationd relation between the nature
and duration of confinement and its purpose. See Jackson, 406 U.S. at 730 (condemning petitioner to
"permanent inditutiondization" without requisite showing for commitment or the opportunity for release
deprived petitioner of equd protection of the laws under the Fourteenth Amendment).

6. The"purpose’ of holding someone unfit to stand trid in custody arises from hisor her
confirmed mentd illness. The date'sinterest in such detentions isto asss in restoring competency, not
to punish the person. See Bell v. Wolfish, 441 U.S. 520, 535 (1979) (under the Due Process Clause,
apretrid detainee may not be punished prior to an adjudication of guilt in accordance with due process
of law).

7. A determination of condtitutionaly adequate trestment for plaintiffs clients must be
measured not by that which must be provided to the genera prison population, but that which must be
provided to those committed for mental incapacity. See Ohlinger v. Watson, 652 F.2d 775, 777 (9"
Cir. 1981) (persons held due to mentd illness have a condtitutiond right to receive such individud
trestment as will give each of them aredigtic opportunity to be cured or to improve menta condition).

8. Indtitutiondized persons have a substantive due process liberty interest in reasonable care
and safety, reasonably non-redtrictive confinement conditions, and such trestment as may be required to

comport fully with the purposes of confinement. Youngberg v. Romeo, 457 U.S. 307, 319 (1982)
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(mentdly retarded individua committed in state indtitution has liberty interests requiring ate to provide
minimally adequate or reasonable training to ensure safety and freedom from undue restraint).

9. The county jailsin Oregon have no capacity to provide menta hedth treatment that is
designed to rehabilitate a person or restore the person to competency. The treatment the jails offer to
persons found unfit to proceed is the same treaetment offered to any jall inmate. Such trestment is
condtitutionally inadequate. See Lynch v. Baxley, 744 F.2d 1452, 1458 (11™ Cir. 1984) (temporary
confinement injall is particularly harmful to those who are mentdly ill, exacerbating the mental problems
of people detained, and lengthening trestment duration).

10. The care Oregon State Hospitd is able to offer istailored to the needs of persons found
unfit to stand trid, and fulfills congtitutiond requirements. The hospitd has the capacity to medicate
patients, and has specidly trained staff and saffing levels and programs sufficient to treat patients
menta incapacity.

11. Personswho are found unfit to stand trid and remain in jail suffer condtitutiondly
cognizable harm, and are entitled to prompt treatment in a rehabilitative facility. Even short periods of
incarceration of these persons can cause cognizable harm. See Lynch, 744 F.2d at 1458.

12. Thereisno rationdization that passes condtitutiond muster for unreasonably detaining
persons found unfit to proceed in county jals. Thelack of funds, saff or facilities cannot justify
defendants failure to provide persons found unfit with the trestment that is necessary to attempt
restoration of competency. See Ohlinger, 652 F.2d at 779. Defendants found to be unfit to proceed

must be trandferred as soon as practicable to a treatment facility, and should be detained only for that
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period of time necessary to identify the person, determine the gppropriate legd satus, and effectuate
transport.

13. Persons found unfit to proceed and held in county jails for more than a brief period suffer
delays in receiving restorative trestment, which delays their return to competency, prolonging their
crimina cases and making it difficult for their atorneys to learn from their clients about the crime or
crimes charged, to identify witnesses, and to enter into pleanegotiations. It dso delays the statutorily
mandated competency review (required to be held within 60 days of entering the hospitd).
Accordingly, defendants procedures and practices aso violate the procedura due process rights of
persons found unfit to proceed.

14. Defendants are aware their policies and conduct resultsin delays (which are sometimes
subgtantid) in fulfilling court orders directing the hospitalization of persons found unable to proceed, and
they are aware that such persons receive inadequate care and are possibly harmed while detained in
county jallsawaiting admisson. Neverthdess, defendants have refused to pursue or adopt policiesto
ensure prompt admission and trestment for these persons. This demongtrates a ddliberate indifference
to these persons hedlth, safety and condtitutiona rights. See Estelle v. Gamble, 429 U.S. 97, 104-05
(1976). Moreover, defendants policies are a substantia departure from professionally accepted
minimum standards for trestment of incompetent individuas for whom defendants are responsible. See
Youngberg, 457 U.S. at 323; see also Turay v. Sdling, 108 F. Supp. 2d 1148 (W.D. Wash. 2000),
aff'd sub nom. Sharp v. Weston, 233 F.3d 1166 (9" Cir. 2000).

15. This court concludes defendants have violated, and are violating, the due process rights of

crimina defendants who are determined by the Circuit Courts of Oregon to be unfit to proceed to trid
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because of mental incapacities under ORS 8§ 161.370(2). Such persons have aright to a reasonably
timely transport to atrestment facility pursuant to the expectations and directions of the court issuing
findings and orders under that statute.

ACCORDINGLY, IT I1SSO ORDERED:

This court orders defendants to ensure that persons who are declared unable to proceed to triad
pursuant to ORS § 161.370(2) be committed to the custody of the superintendent of a state hospital
designated by the Department of Human Services as soon as practicable. Thisshdl be fulfilled by
providing full admission of such personsinto a state menta hospitd or other treetment facility so
designated by the Department of Human Services, in accordance with Oregon's existing applicable
datutory provisons. These admissons must be done in areasonably timey manner, and completed not
later than seven days after the issuance of an order determining acriminad defendant to be unfit to
proceed to trial because of mental incapacities under ORS § 161.370(2).

DATED thisSth day of May, 2002.

/9 Owen M. Panner

Owen M. Panner
United States Didrict Court Judge
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