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The Vifginié Fair Héusing Law, Céde §§ 36~-96.1 Ehrough.
;96.23, Makes iLiE Quﬁlawfﬁi'fbr'any pérson of‘otﬁer eﬁtity

. to disc:iminate against Qny person in making
available [a_residenﬁiai.realéstate-feiated]trénsaction,
‘éy,in th¢ ter@s or éqnditioné of éuch_a tfansaction,
‘becauSe‘of.raée; color,Vreiig;on;_ﬁaﬁioﬁal origin, sex,
'eiderliness, familiélistétﬁs, or handicap.”'_éo&§ § 56- 
96§4(A}ﬂ A résidential-réal éstate4reLatéd-t:anséctionf

‘means, inter alia, “[t]he . . . insuring = +. . 0f-"

residential real property.” Code'§.36;96.4(B)(2f.

In an amended motion for judgment fiiéd'Mérch'ZI;

i 1997, Hﬁusihg Opportuﬁitiés Made Equal, Inc. (HOME),’a‘fair
housing‘organization, sbught damages from Nationwide Mutual
Insﬁranée Company and Nationwide Mutual Fire Insurance
Coﬁpany (collecﬁively,Natidnwide) fof diéériﬁinaﬁory

'éractices-allegedly eﬁployed-by Nationwide: in.the provision

of homeaowners insurance to African-Americans in the-



Richmond area. "A jury awarded HOME ‘a verdict of-SSO0,000.

in compensatory damages and $100,000,000 in punitive

damages. The trial court entered'judgment On.the'uerdict;
and we awarded Nationwide this appeal.

The Parties

HOME is a nonprofit Virginia corporation formed in

1971 -with the_mission-of_prOmoting fair housing in Centrale

Virginia, including the Richmond metropolitan area.  In

Ld

carrying out its mission, HOME’s first priority is

counseling, education is-second, ‘and advocacy, which

"inoludes”litigation,Ais;third. HOME counsels clients about"

their houSing needs or problems HbME.ttains the housihg‘

1ndustry “to make sure [its members] don’ t Violate the fair

-housing laws” and also educates “houSing consumers about
-what their rights e responsibilities are.”

HOME resorts to litigation L8 counseling and education “are-

not enough to ensure equal access. ) 0

Nationwide writes insurance. It states on brief that

'lt “has long been one of the leading prDViders of

‘homeowners’ insurance in the Richmond metropolitan area,

.finsuring] thousands- of houses throughout the city and the

surrounding suburbs.”




The Néture~6f the Controversy

HOﬁE Eharged”iﬁ ité ameénded motion for judgment that
“Nationwide has, for maﬁy QEars, intentionally.puréued’a
strategy whereby the company avoids providing insurance in
African—American neighborhbbds” and “has followed én
express poligy‘of not targeting urban areas, containing

significant minority populations, for-the‘marketing,of

homeowners policies.” 1In its grounds of defense,
- i . i ll

Nationwide denied HOME’s allegations.

HOME submitted the: following evidence concerning the

‘discriminatory practices allegedly emplOYed by Nationwide;

Markéting'Activities

 In thé léte'19805, Nationwide was Min a position of

"stagnant market sharefgrowth, and 4f {it] did not make some’

siqnificant_chahge, [it] would begin losing [its] market |
share.” Accordingly, in 1990, Nationwide developed a
“Marketing'st:ategy” for the Richmond area which stated

that “after reviewing'householdlqrowth, median income,

median home value, 13+ years of schooling, and median age,”

“the nearby counties of Henrico, Hanover, and Chesterfield

“were identified as grow fast areas”. and as “targeted-

counties.” The City of Richmond was mentioned in the

'strategy Oniy-tangentially;'it was not included as a.

targeted market.



The‘strategy identified eleven zip codes in‘the'threer

'countles_as representing “the profilé of Nationwide’s

select risk market.” However, 23227, a Henrico zip code

-horderihg the northern edge of the City.of Richmond, was

singled out for this comment:

A . We have no data to support identification of

,:emerglng ethnic or minority groups. However, of our
“targeted - counties, only one zip code -was.discovered to

_have greater than the statewide average for mlnorlty

- groups - this was zip. code 23227 (Henrico).

Following development of the marketing strategy,

Nationwide implemented a marketing tool .known as

“MicroVision,” which-“is produced‘on,a.zip code” basis [and]

"characterlzes 21p codes by partlcular llfestyle categorles

[T]hese llfestyle segments purport to descrlbe

farious hOmogeneOus populatronS'Lfi'.‘by the;r race, by the

klnds of thlngs they read i by thelr 1ncome wAS S e

segments were aSSLgned de51gnatlons w1th such names as “Lap

of Luxury,” “Established Wealth,” “Metro Minority

I!

Families,”r“struggllng Mlnorlty Mlx, “and “Difficult
Times.”" The segmehts were then placed  into one of five

marketing groupé:' “Affluent”; “Mainstream’”; “Mature”;

'“Country:Liviﬁg”;_and-“Remaining Diverse.” - The first four

; Natlonw1de S8 dlrector of retail sales testlfled that “an
effort [was made] to w1thdraw any racial references :
completely” before the MlcroV151on materials were
distributed.




groups QereigonSidéfed-désifable markets. The fifth,
'“Remaihing‘Diﬁerse,” was considered undesirab;e.
‘Miéfovisioﬁ.placed every predoﬁiﬁéntiy‘mihority
neigﬁborhood of ﬁhe Ciey of Richmond, 1l.e., Chose with
| minbrity population of 50% or more, in the sRemainingr
Diverse” group.

-Nationwide’s.marketing activitieé also inclqded the
production of a “Local Area Market Plan’ (LAMP), which
“divided afgiven geographic areé into zip codes and ranked
them as “Best in State,ﬁr“Best in.Ma;ket;”.“Néxt Best-in

Market{”'and “Rémaining.¢' The first three.zip codes were

; consideréd_désirablé‘marketsf “The fourth, “Remaining, ” was

considered uﬁdesirable; " Like Micfoﬁisi@ﬁ, LAMP pléced

gvery.prédominént;y minori£y neighboﬁh&od of the City of

Richmond'in the “Remaining” group. -
“Fﬁfthé£, N$tionwidé‘perfogmed a “géoéraphic

realignment” to “identify where [it wanted its] markets to

"be, and which populations [it wanted] to target:” Among ' -

the “natural geographic boundaries” to. be considered ini
“planning the ideal geographic market” were “cultural or -
ethnic areas.” In Nationwide memoranda dated March 255

11996, and April 3, 1996, recommending realignment of

marketing districts in Central Virgiﬁié,lthe population .of.

the City of Richmond was not included in any marketing




district,'aithoﬁoh rﬁrai j&tisdictione thh‘emeilert
poptlations were inClﬁdeduz

‘Finaliy, ﬁOME hiohlights Netionﬁide’S'treatment ot zio
eode 23227 ih.Henrieo'County. This Qas one of the eleven
zip codes identified by Nationwide in.its'1990 Marketing
Strategy as representing the'profile of its seleot-risk
% market: 'HQME says that»“[ejach of~the 11 areas was
joﬁerwhelm}hgly ﬁhite,'buto.". « 2egoi . . had a minority

"

percentage in excess of the state average,” and Nationwide
over the years has Consistentlylignored “Eha s one_tip code,
 while“devotiﬁg extra attention to the other 10.” The -
dlfferentlal treatment con51sted of excludlng 2322? from
Natlonw1de s taroeted 21p codes and plac1ng it in the
undeeirable “Remaihing¢ eategoryrtn‘every'LAMP and
MicroVisioo listing. | | |

Location of Aoents

An expert W1tness called by HOME testlfled that

Natlonw1de followed “a con51stent pattern..'.'. (O plac1ng

[its] agents in the target markets.” Natlonw1de encouraged

2 HOME states on brief that two former Nationwide agents
“testified without contradictien that Nationwide
con515tently denied 1nsurance to insurable homes in
minority neighborhoods.” However, . what one .of the former
‘agents actually said was that Nationwide “never told us
“nothing in wrltlng, but they implied lt,‘ and the  other.

- former ‘agent. sald that. “they dodnfE Eell you . ... not to

SO e




e£isting-ecente‘tc ﬁove their offices, or, to chanqe thei}
“focus, from a non—tergeted to actargeted'area anq,‘if they
refueec; the cbmceny wocld “eltimately [remcve the;r]
binding authcrity if necessary.” Without binding
authority, an agent cannot deliver arpclicy to e customer
“tntilrit’s gone thtough the whole underwriting process.”
! While Nationwide_hadfcur.agency offices in predominantly
-mincrityfafees.cf,tﬁe'City.of'Richmqﬁd.in'1990,-it.hadfnone
at tﬁeﬂtime of trial. | |

| ”HOME-again'highlights Nationwide’s treetment-cf‘zip
ccde'2322f;_'lq”1996, thtee of-the eleven zip codes'
.targeted'ih Benrico, Hahcver, and Chesterfleld Countles,
7including 23227: had noragents | By.the time of trlal-
Ahowever, Natlonw1de had placed agenhts in every one of the :
leleven zip codes except 23227, desplte the fact that 23227
hed one of the best loss ratlos of the eleven zip codes in
1990. )

Hiring and Training Policies

' Nationwide instructed its managers to “search for the
agent candidate and staff within the target market.” One
manager testified that of thirty-two agents he supervised

-1n an area including the Cityrof Richmond prior to the time

write in those sections, but the way the rules were wrltten

‘up, it seems like we could. not do it.




this proceeding was filed, none was African-American.

‘Another manager in tnegRichmond area‘testified.that-he-had

hired thirteen new agents‘in'the neriod frem‘l99l to the-

: time -.this proceeding was filed, and none was African-

American.
Nationwide required its new agents to undergo
extensive instruction, but the course did not include anti-

redlining training, i.e., instruction on the necessity to -

avoid the unlawful exclusion of geographical areas from
consideration for homeowners lnsurance.: An early version

~of-LAMP'cantibned-against~redlinlngf'butrNationwide.later

removed the cautlonary language

Underwrltlng Standards‘

Nationwide”s underwriting-etandarde were described as

having “a disproportionate effect on people who live in

"_‘mlnority neidnborhoedem”' Nationwide Offered two. types of °

homeowners pollcles, the “Golden Blanket” policy,‘providing
for replacement of a dwelllng and 1ts contents regardless

of aétual replacement'COSt, s the “Elite II” policy,

'prov1d1ng for replacement limited to the face value of the

pollcy Natlonw1de called Golden Blanket 1ts Ygadellac

pollcy and Elite II its “weak- 51ster” policy. .Golden

.Blanket pollc1es were. not avallable for dwelllngs that were

more than 30 years of age or valued at less than $90,000.




:Elife ii'ﬁoliciés Qeré availablé‘fof'older dwellingsﬁ but.

if they were more than fifty years old and located -ir the
“innerciﬁf;é aéentsrwere “réquired to cafefﬁily in;pect
each home j-.nside and out before actually writing the
application.” It‘wés established that “the minority
populationliives ;,. . prédominantly iﬁ the areas with
older housing much more so than the white.population.”
 HOME cites evidence from Nationwide’s “own documents
(which] s;owéd that its market penetration in Richmondfs
minority_zip codes was less thaﬁ 50 percent-of_its
penétrafiop‘inwh;te iip codes”:énd_thap,“{tlhe'penetration
'fot;the Goidgn Blanket'poliCy Qas more than:20 timeg_highe;
iniwhife neigﬁbb?hodds thén inﬁinbrity_qeigﬁborhdods;&"
HOME says that “Nétithide héd s0 avdidgd minority
neighbofhéoas iﬁ Richmdﬂd-thét one of the company's
ﬁanagers-degcribed thésé_areas_as-the.‘hole in the donut.
Pricing g
The evidéhcé shoﬁed thét'the ¢§mpany,pIACéd tﬁe City
of Richmond in a separate priéing ﬁerritory and then |
established “base rates for the city . . . higher than the
baSearates-for-the surrounding Countiés.” The rates were
“aétually-somewhat higher than'indicatéd by Nationwide's
own ekperiencé.in Riéhmond}” énd-the‘“pricé,woﬁld ﬁaVé,been

less, except (that Nationwide] used . . . an unsound




'practice-of'using-competitor'information in Riehmond;ﬂ.

'Natlonw1de also charged -a hlgher premlum for 1ts'“weak—

51ster” Ellte LT Sno ey whlch waS'more adaptable to the

older:housing found in minority areas, than it charged for.

the Golden Blanket policy.

'Advertisiﬁq.

Nationwide conducted a minority.market study and
proddced:a:report that’theASpeeific minority groups.

studied, which included African-Americans, “separately and

together, are 1arge~enough'to be  important market
"Segments.” The~repoft'also.stated_that_“the African4.
Amerlcan market would be the ea51est and most eff1c1ent (aa"

e result of'[Natlonwlde sltgeographlc.concentratlpn) for

which to formulate new ﬁrogfama.” The report cautioned

that African-Americans cannot be reached by advertising in

mass-market publications like Time and’Newsweek-but that

“to reach Specific segments_effieientty within the Black

‘populatlon, advertlslng must lnclude black 1nterest

"

The report s

publlcatlons (e.g Black Enterprlse, Ebony).
conclusion was that “a speclflc marketing’strategy to

target these groups individually does not seem warranted

for Nationwide’s property/casualty operatlons, and

‘Natlonwlde .continued to advertlse in “prlmarlly the




@eékiiés:ffiﬁeﬁof'Newsweek;Spérts illustfated, Southerﬁ ,
fLiviﬁg,~PeOple'Magazing.”
| Testérs

HOME employed trained testers to contact Nationwide
agents for “insUrance quotes” on test homes over a period
extending from June or July of 1995 to Octobe;-of 1996,
HOME - chose thrée pairs of test homes. Each pair was
matched for similar features and aqei but one home. of the
‘pair was located in a minority neighborhood and the other
in' a white neighbérhdod. _Wbén:cémpleted,'the testing- :

~showed that quotes had-been denied in nine out of fifteen

tests for hqmeé'in the minority neigthfhoods and only four

jout-Of:éixteen-tésts in_thé whité néighbérhoqdé;

The aqents-géve'var;OQS reasoﬁs fo;ltheirdenial'of
.quotes.in the m;hority neighborhoods, including that
.Natibnwide did nét inéure h@mes_mdre thanrfifﬁy yeérs oldf
or valuéd_at less than $60,000 and that the,company
réqﬁired thirty-days ﬂotice priof to closing to write
insufance. One agenfiadmitted on thé Wl tnéss. stand that an

.employee of his office had told an untruth when she

informed an_African4American-testér that-the office did not.

insure homes more than fifty years old. Shortly before,

2kl




'the office had’diveﬁ a;quote‘to a'white homeoﬁnef oh“é "H

house of similar age.’

Discussion
Nationwide’s appeal présénts a number of questions,
including whether HOME has standing to maintain its action

for damages against Nationwide. “Standing to maintain an

“action is a preliminary jurisdictional issue having no .

"relation to the substantive merits. of an action, " Andrews

Wis Amefican'Health'& Life Thsurance Go., 236 Va. 221, 2286,

372 S.E.2d 399, 402 (1988), and, accordingly;” is a matter

‘for determihatidh by the court.

Nationwide raised the standing issue in a motion for

summary judgment that was filed, heard, and denied

pretrial. HOME contends, however, Ehat_Natianide later
conceded the standing issue by failing to object to an

instruction granted by the trial court that pérmitted‘the

:jury to consider damage to HOME’s “mission,. purpose, and

3 In a section of its brief entitled “Nationwide’s i
Recognition of its Discrimination in Richmond,” HOME cites

‘the report of a 1996 Urban Market Study conducted by

Nationwide. HOME points to languade in the report to the
effect that Nationwide was “reducing market share in the
city,” that one of the challenges- to Nationwide’s [
increasing its presence -in the “Inner City Market” was

“Ethnic Neighborhoods,” that there was ﬁHigher_Fraud/Theft'

_Potential”'in-the'innerncity,:and that Nationwide “would.
want to evaluate [its] homeowners pricing in the city to be

‘less .competitive.”




~efforts to pfomote'equal aécess'to hbusiﬁg.”. Wé-disadrée '

‘with HOME."

We recently confronted a similar situation in Wrigﬁt.

v. Norfolk & Western Railway Co., 245 Va. 160, 427 S.E.2d

724 (1993). There, the railway company failed to abject to
an instructiéh_which permittéd the jury to decide whether
therplaintiff was guilty of contributory negligencé.
During,argument'oh'theﬂrailway companyﬂé motion to se#

aside an adverse verdict, the plaintiff argued that by

.failing to.object to the instruction{‘the-railway.éompany

had'“waiveq its :ight”to rely.on the proposition that [the
‘plaintiff] was guilty éf contributory negligéhce és ; 3'
;natter Eha ML I_d__at 166, 427'-5._E.2d at. 727. The- tr'iai,
court :uled_that no waivei'héd‘ocCurred-and that the -
ﬁlaiﬁtiff was guilty of con£ributory'negligence a$ a ﬁatter
ofhlaw; lg;‘ | | A
;-We affirmed} We said there was no waiyer becausg the

railway company had consistently maintained the position

.throughout the trial that no jury issue was presented on

the question of the plaintiff’s contributory negligence.
This, we stated, .gave the trial court the opportunity. to

rule intelligently on the issue, which is the main purpose

'of'ouruéohtémporaneous bbjection rule,.Rule,5:25; ,245_Va.

At 168;'427 S:E.2d. at 728.: See also Chéwlalv.

13




‘BurgerBusters, .Inc., 255 Va. 616, 622, 499.S.E.2d 829, 832.

(1998) .

ﬁete, Natienwide.eontinuedhthreuéhdht the‘proceedihge
to insist_that.HOME lacked etandihg‘to méintein its'aetien
against Nationwide. Nationwide toek thie positionlin its
pretrial motion for summary jﬁdgment,,in its motioh to
strike at thehClosehof HOMEfs evidenCe,_in its motion.to_
strike at the corclusion of all'the*evidenee,_and in its
motioh for a new t‘rial._4 This'cLearly'afforded-the trial
court ample opportunity_to.fule on'theuieeue of HOME‘S

standing. indeedh.atfthe'Very end of-the'case, after

'Natiohwidefs eounsel.told the trial court he was concerned _‘i

“that all (his] objections are'préserved fer,the record, ”

the jnge;remarked:_j“l say that you have preserved every

argument that you'have.made from the time that the case was

filed until now.” We hold that Nationwide did.net waive or

concede the standing issue.

Thls brlngs us to the merits of Natlonw1de S

contentlon that HOME lacked standlng to malntaln 1ts actlon'

‘ HOME also contends that Nationwide conceded the standlng
issue in its .post- trial motion .for a new trilal, But the
portions of .the motion HOME refers us to cannot possibly be
read as constituting a concession and, in any event,

Nationwide prefaced the motion with the statemerit that the

motion “1ncorporates by . ‘reference o s ..-all issues
previously raised by Nationwide, including (but not limited

- to): . (i) HOME lacked standlng as a matter of law.

14




for ‘damages because it “failed to establish below. that it

‘was in any way ‘aggrievedf by Nationwide’s-alleged

discrimination against ‘African-American neighborhoods’ in

the City of Richmond.” An “aggrieved person” is defined in
the Virginia Fair Housing Law as one who “claims to have

been injured by a discriminatory housing practice”'or‘

“believes that sﬁch,person will be injured by a

,discriminatory housing practice that is about to occur.”

Code § 36-96.1:1. “Person” is defined to include, inter

‘alia, “fair housing organizations.” Id.”  «And “laln

‘aggrieved person may commence -a civil action in .an

apprcpriate United States district court or-state court
- to obtaln approprlate rellef w1th respect to. such

discrlmlnatory_hou51ng PEACEIEeS S Code § 36 96 Lz

HOME argues that “[tlhere can be no question that [it]
'is a fair housing organization and that it has claimed

.Natlonw1de s dlscrlmlnatory hou51ng practlces have 1njured

it “Thus,” HOME concludes, “under the plaln language of

the statute, HOME has standing.” In other words, it is

"S> HOME points out that the Virginia Fair Housing Law

originally included only a “corporation, associaticn or
unincorporated: organization” in its definition of “person’
and that, in 1991, the General Assembly ‘added “fair housing
organizations” to the definition. HOME says that, by this
addition, “the legislature made clear.that the standing.of..
[fair hou51ng1 organizations was to be distinguishable from

15




‘HOMEfs;positibn'that:the~s;atuté,imp05é§ a less restrictive - :-

-staﬁdard fot stahdiﬁg:than~might.athéawise~be required, .
wifh the resuiﬁ'that HOME.éétablishes its standing'ﬁerely
by statlng the terms of the statute., l
When HOME made thls argument in the trlal court,.the
trial judge remarked, “You can’t just say it, there really
.has . »_}'tQ bé Seme.——,“ at which pqint‘HOME’a counse;
said;;“fhe;e‘haa &5 be some meat to}iﬁ,_yes,'four ﬁqnpr,

And HOME has showed that there is meat ko it in this case.

.And that’s shown under the common law of Virginia and we’ve

_presented to .the court [the] common law-of Virginia with
trespect-to‘standing;f HOME’s‘cqunaal also said “the
federal law, whiCh_iS‘persuasive auﬁhorityy b likewise

shows that HOME -has standing in this case,” and counsel

‘named Havens Reaity‘Cofp, v;,Colemang_455‘U;S; 363 (1982)
-as thééersuasiveautﬁofity.ﬁ ‘ S |
Thus, in the tfial'coﬁrt,iHOMEAasse;teq three bases
‘;for its clalm to standlng, i;g;, the”Sﬁpreﬁa Eonncis
decision in_Havens,-the Vlréinia:Fair ﬁbusing‘iaw,'and the
- common law of Virginia. HOME'asserts the same three hases

on appeal.

generic types of corporations, associations, or
organizations.” ' ‘

16




Havens Realty Corp. V. Coleman 2

'HOﬁE:eaye‘that Haveneikeetablishes tits]'etahding,”
In Havens, HOME and others brought a olass action under'the
federal Fair Housing Actlagainst Haveos Realty Corp. for
declaratory, injunctive, and monetary relist for Havens’
alleged “racial steering”'in 1Es operation‘of two apartment
complexes  in Henrioo County. - HOME alleged that Havens’
discriﬁinatory practices.had injureddHOMEeby frustrating
its miééion and causino a drain on its resources. On

Havens’ pretrial motion, -the district court dismissed the

.actlon, holdlng that the. plalntlffs lacked standlng The

;Unlted States Court sy Appeals for the Fourth Clrcult

reversed,'and the Supreme Coort grantedrcertlorarlf 451

fIELERE 905 (1981).

dn iks oplnlon, the Supreme Court stated that “the

-sole requirement for standing to sue under [the federal

Fair Housing Act]- is.the [federal Constitution’s] Art..III

~minima of injury in fact: that the plaihtiff'allege that as

'a result of the defendant’s actions he has suffered ‘a
distinct and palpable injury.”” 455 U.S. at 372. The
Court held that HOME's allegations'Of;injury,concerning'the
_frustration of its mission and a drain‘on its resources

were sufficiént to withstand Havens’ motion toﬁdiSmissu

Id. at 379.. " The Court observed in a footnote that “HOME

Rl




iwiil'haue'to demonatrateﬁat trialltnat it naS-indeedj
suffered lmpalrment 1n its role of faCLlltatlng open
hou51ng before tt will"® be.entltled to iud1c1al rellef 2
&n.2l. 3

Havens involved interptetationlof tne federal Fait
Housing Act in a context preSenting a question of non-

cbnstitutional federal law. Accordlngly, the;deciﬁinnnLS'

S T ——————

statute a_nc}7_8;_9_1_{{6_.,Qu,e,.s_fc_.lg_ri,,,gf,,..__s,t_a_t_e_,,l.aw..6 “While the

.Vifginia statute'contains-a.p:oyision (Qode;§236;96;23) :
that'?{n]othing in [the.Virginia Fair.Houeing:LaWJ'shallA
brldge the federal Falt Hou51ng Act of 1968 (42 u;S.C; %
§ 3601 et seq N nothlng in the Vlrolnla statute requlres

that it be interpteted according to ﬁede:al law-’

The Virginia Fair Housing Law.

It is true, of course, as HOME maintains; that the_

statute permlts an actlon to be. brought by an “aggrleved

person,” deflned as one who ClalmS to have been o belleves

he will be 1njured - But the statute does not fix a

S We note that HOME c1tes_fnumerous (10) lower federal

court decisions in which standlng was found to exist under

the federal Fair Housing Act. : :
HOME’S counsel stated during oral argument that the
Vlrglnla £Fadr housing statute provides that M1k 48 to be *

,1nterpreted in a- manner substantlally eqULValent to. federal

law.”. ~However, the statute does. not support this
statement.

s




stanaard for‘déterminiﬁg;whéther.stéhdiﬁgAexiSts;
Undeniably;_HOME'is a “perSon” ﬁnder tﬁé statute, but -
 wﬁ¢ther it.is an “aQineved pefson” ﬁﬁrné anﬁhetheg it.has
been_orlwill,be injured. ﬁence, the key wogd is- ‘Minjured”;
however, it is undefined. We resort,-fherefore, té the
cémﬁoﬁ law oﬁ Virginia for the approbriate standard for
?'determining standing, a standg;d that was.élready;;n place

in 1991 when the .Virginia Fair Housing Law was amended to .

L4

include the definition of an “aggrieved person” and to add -

fair housihg organizations to the definition‘of,“person;”
1991 Va. Acts ch. 557.  And‘nothing‘iﬁ'the 1991 amendment
iﬂdicaﬁeS'an‘inféntién on the;paft:of the:Genéfal Asseﬁbly
to lowgr that standard: B . | ]

 The Virginia Common Law .

Admittedly, the Virginia common law standard is more

restrictive than ils federal counterpart.' In Nicholas v.

Lawrence, 161 Va. 589, 171 S.E. 673 (1933),.we said that

for a peréon to have standing to invoke the jurisdiction of

a court, “he;must Shbw that he has an immediaté,'pecuniary

and substantial interest in the litigation, &and not a

remote or indirect interest.” - Id. at 593, 171 S.E. at 674

- (emphasis added). In Cupp v. Board of Supervisors, 227 Va.
580, 318 S.E.2d 407 (1984), -we said that .thé “concept of.

standing concerns itself with the characteristics of the

i)




-pereon'or'ehtity who files euit”'and'thetr“[t]he essence of
the standlng 1nqu1ry 1s whether ' {such’ person OF: entlty has]'

pa personal stake in the outcome of the controversy T d,

at 589, 318 S+ E.2d at 411 (quotlng Duke Power Co. V.

Carolina'Envtl. Study Group, 438 U. S ik, T (1978)

(empha51s -added in.Cu EE ) And in Virginia Beach

Beautiflcatlon Commission v. Board of Zonlng Appealsis 28l

Va. 415, 344 S.E.2d 899 (1986), we said:
In order for'a petitioner to be “aggrieved,” it must
_-afflrmatlvely appear. that such person has some direct

" interést in the subject matter- -of-the proceedlng that -

he, seeks to attack. = .. o [IL]t dsinot sufficient that
the sole interest of theé petltloner is to advance some
.perceLVed publlc right or o redress some .anticipated

publicinjuny .. . . The -word “aggrleved” vt |
“statute: contemplates a substantial grievance and means
a denial of some personal or property rlght s et

imposition of a burden or obligation upon the
petitioner dlfferent from that suffered by the publlc
generally

" Id. at'419—20, 344 S.E.2d. at 902- 03 (emphasis added) .

"HOME says it has standlng to. malntaln ats actlon

»

against Nationwide because it “can‘identlfy economlc and

non-economic injuries resulting from Nationwide’s

disoriminatory activities.” According to HOME, ‘its
injuries consist of tbe frustratlon of its m1551on, the

dlverSlOH of 1ts resources, and the dlscrlmlnatlon

-practiced against its “tester/agents,7r
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Frustration of Mission

HOME' s . clelm based upon the frustratlon GEEES ﬁlSSlcn
fails the-Virginia.test Folk standlng. HOME itself has not
'suffered any denial of'homeoweers insurance and.cannot
claim injury based upon such a denial. It relies instead
upon the purported injury to others resulting'from
.Naticﬁprde’s discriminerery prectices And, _ih the'triel
'court, HOME lncluded in its clalm of purported 1njury to

others resultlng from NatlonW1de S practlces “the harm

'caused to the city of‘Rlchmond, 1nd1v1duals, DElghborhOOdS, 

.the,tax'besef”

:Hence,'HOME’s‘interest,in the litigafion end'its,
purportec injury'are not “immeeiate,'pecuniary_end
scbstantial".butu“remote er‘indirect.” Nichqlas;ll6l_Va.
at 593, 171 S'E' at 674. HOME' s purpbrtéd”injury is.nor'
“dlfferent from that suffered by the publlc generally

Vlrglnla.Beach Beautlflcatlon-CommlsSLOn;-231 Va.. at -420,

7344 5.E.2d at 903. d HOME’S interest in this 1ltlgatlon
is reduced to an effort D () advance some perceived public
| right or to redress some anticipated public 1njury,r lﬁ;
.et.419 34478.E.2d ar éoé.' | -

V Furthermore, Vlrglnla is. not -a class action state, ‘and

“[a]n 1nd1v1dual or entlty does not acqu1re standlng to, sue
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ina represéntative'cabacity.by.éssertiné the .rights of

anothér;HUnless authorizéd by,$tatute'to dduso.” “Wie S

Carﬁes,:inc.lQ;.Boardlof éupervisors;:QSQ Va?”577, 583,,478:
S,E:Zd 2,95 22800 (1996). 'The Virﬁinia Fair Housing Law doeé
not'bestow such rebreséntaﬁiveAauthoriﬁy.:.To say,
thereforé, that HOME has standing iﬁ this case would, in
effect,. convert the proceeding into é élass.action_and
pérmit'HOME_to'sue in a representatiyé;capacity for

discriminatory housing practices directed against someone

‘else who may not himself have the'reqﬁirgd.standing-to-éue.

Diversion of Resources -

'HOME’§ Cléimrto‘standing'based:upén the diversion of
its resourCés'in;olves‘sdme7$56[000 tha£ HOME.Spent.
investigatingAand testing Nationwide for its alieged
Qiscrimiﬁatqu practices. Ihis sum consists in pafﬁrof
$6,0ob to-$?,000 qfﬁOME}s oﬁnﬁfunds,.réprésenting.the coét
pf-staff t;me spent in prepa;atioﬁ'for this_litigation.
The‘baiaﬁce,'paid'ffom federal'grénts totélinq |
apprdximateiﬁ Si.Z millioh, rebresenﬁs fhe pro‘rata.éharé
attributaglé to Nationwide of-the cost of HOME's
investigation‘of approximately,thirtynin$u;ancé com@anies,

including Nationwide, writing homeowners coverage in

- Richmond. Also invelved ianOME's.divérsiqnfofArgsbprcés

claim to standing is the: value of a federal grant fof:

25



eﬁucatidh'that'HOME lost when it chose instead an

enforcement grant in order to continue with its
investigation of the insurance industry. Finally, HOME.
says that it had to divert resources from other testing and

education programs to identify Nationwide’s discriminatory

.practices.

It is elementary that one who seeks damages as redress

for wrdﬁgful actiOn'mUst not only prove the wrongful action

v

but also a causal connection between the wrongful action

_and the injury complained of. - Phillips v: Southeast 4-H

Educ. Ctr., 257 Va. 209, 215,,51078.E;2d'458, 461 (1999) .
Even Havens_requi;es that aniinjury be “‘fairly traceable’”
tofaidiscriminatory.praCfice to Satisfy the.rEqﬁifement-of
injﬁry in’ fact. 455 U.S.vat'376..

There can be no causal connection between action, even

.thbugh Qrongful, and injury that is self-inflicted. HQME’S

executive director testified below that “[plrior to HOME
undertaking . . . the systemic industry homeowners
insurance investigation” when HOME’s first federal grant

“came through” on January 1, 1995, HOME had “received no

. complaints about Nationwide in the Richmond area.”® HOME’s

® HOME’s executive director testified HOME knew that .

rNatlonw1de had been sued in Toledo, Ohio, for

dlscrlmlnatory practices and had filed a lawsuit against .
the Secretary of Housing and Urban Development
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deeisione”to-ﬂndertake:the investigatidn,-to speﬁd peft of:

the grant funds on the 1nvest1gatlon, to devote-stéff time-

to preparatlon for this 11tlgatlon, to choose an
enforcement grant rather than an-educational .grant, and- to .
divert resources from other testing and education programs

were'all'made voluntarily, independent of anythlng

Nationwide dld or falled to do w1th respect to mlnorlty

.neithdrhoods‘in the City'qf Richmond;

What was said in Fair EmﬁloYment Council v. BMC

Marketing Corp., 28 F.3d 1268 (D.C. Cir. 1994), is
pertinentuhere:

The dlver51on of resources to testing might well harm
the "Council’s other programs, for money spent on
testing is moneyvthat is not spent on other things.:
But tHis'particular harm is self-inflicted; it results

not from any actions taken by BMC, but rather from the’

- Council’s own budgetary choices.
Tid: at;1276.

And this from Association for Retarded Citizens v.

Dallas County, 19 F.3d 241 (5%"'Cir. 1994), a fair housing

case:

The mere fact that an organization redirects some
of its resources to litigation and legal counseling in
response to actions or inactions of another party is
insufficient to impart standing.upon the organization.

Id. at 244.

chtendiﬁd'tﬁét the fair housing laws did not cover

Nationwide.
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‘7Also'pertinent is this statement'from'another'fair

hodSind'caSe,'ProjeCt‘Sentinél v. Evergreen Ridge

Apartments, 40 F. Supp.2d 1136 (N.D. Cal. 1999):

Plaintiff cannot manufacture standing by first
claiming a general interest in lawful conduct and then
alleging that the costs incurred in identifying'énd
litigating instances of unlawful conduct constitute
injury in fact.

Td. at 1139,

« Discrimination against “Tester/RAgents”

HOME’s claim to standing based upon the discrimination

pradtiéed against its “tester/agents” rests on even shakier

grounds. 'HOME theorizes that “when the testers encountered

'diSCIimination by Nationwide, that was an affront to the

testers, who were HOME’s agents, and an ihéglt'tq HOME' s
fair hopéing work.”

But fhé teSteré suffered no recognizable injufy. They
had no bona fide interest inApurchasing insurance from

Nationwide; indeed, HOME stipulated that “none of the

- testers were authorized to purchase insurance.” The

testers did not even ask for quotes on their own homes.

Furthermore, a tester did not know who his or her
partner was or what race the partner belongéd Eer. did nét

know what home the partner was,testing,,whethér the partner

received quotes from. Nationwide, ‘or what the results.of the-
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partner’s teéfs were. In short, tﬁe’testefs ﬁeverfdirectly
encountered thé effects of Natlonwlde s allegedly
dlscrlmlﬁatory pfactlces and, hencé, had no standlng f
themselves to malntaln an actlon for.those practlces .And
it follows that the testers could not derivatively have
bgstowed standing upon HOME.

That the testers have suffered no recognizable injury

is exemplified by -a holdihg. of the trial court that is not -

at issﬁe in this appeal. Orlglnally, in addition to HOME,

‘several 1nd1v1dual owners of test homes 1n Afrlcan Amerlcan_

neighborhoods in the City of Ri;hmond were named- as
plaiptiffs; -Hoﬁever{ they wegé'dismissed‘from the case on.
ﬁationwidefs:motion becéﬁsél as the trial ﬁudge expiaiﬁéd,
they had noﬁ “suffered any daﬂéQQS'that thg law can
recognize. 'Yet, HOME insisted Ehat Q[t]he indiﬁidual'
plalntlffé in this case 'stand on the same footlng, |

essentially,'as_testers.” Nationwide says that “[t]he

‘testers, who were merely pretending to be homeowners,

14

cannot possibly have greater rights under the law,” and we

agree.
As one court put the matter in a fair housing case:
[Testers] .are investigators; they suffer no harm other
than that which they invite in order to make a case
against the persons: investigated; there is no

suggestion in this case that they were paid less to be
' testers than the opportunlty costs of their time. The
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idea that their legal rights have been invaded seems
an arch-formalism..

Village of Bellwood v. Dwivedi, 895 F.2d 1521, 1526 (7.

Cir. 1990).

'CONCLUSION

With due respect for HOME’s worthy mission of
providing équal hqusing opportunities in the metropolitan
Richmond area, we conclude nénetheless théf HOME”Lacks.
standing.to maintain its action égaiﬁst Nationwide. The
trial court erred, therefore, in deqying Nationwide’s
motidn for summary judgment. Accordingly, we will reverse
the jﬁdgment'of the trial court, set aside the jury’s
verdict, and-éﬁter‘final judgnent here in favor of
Nationwide.

Reversed and final judgment.

JUSTICE HASSELL, with whom JUSTICE LACY and JUSTICE KEENAN

| join, dissenting.’ .
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NATIONWIDE MUTUAL
INSURANCE COMPANY, ET AL.

v. Record No. 990733

HOUSING OPPORTUNITIES
MADE EQUAL, INC,

JUSTICE HASSELL, with whom JUSTICE LACY and JUSTICE KEENAN
join, dissenting.

I dissent because I disagree with the majority’s
conclusion that Housing Opportuniries Made Equal, Inc.. lacked
standing To pursue its claims of racial discrimination against
Nationwide. The General Assembly amended the Virginia Fair
Housing Law in 1991 to Pernit housing organizations sach as
HOME to pursue housing discrimination claims in the COMTES -
HOME proved with overwhelming evidence that Nationwide engaged
in intentional acts of racial discriminarion against black
citizens who reside in the City of Richmond. Yert, the
majority concludes thar housing organizations, such as HOME,
€annot use the courts to vindicate the rights of ‘eitizens who
have been subjected ro housing discrimination.

1

Plaintiffs, Housing Opportunities Made Equal, Inc.,
(HOME) , Donna Sully, Wanda Canada, and Shelton Jones, filed
their amended motion for judgment against defendants,
Nationwide Mutual Insurance Company, Nationwide Mutual Fire

Insurance Company, Jim Bocrie, Bond-King & Associates, Butler




Jan-16-00 05:25pm  From-MEZZULLO AND McCANDLISH 8047753816 T-628 P 04/37 F-668

v
t

i
f
i

& Halley Insurance Agency, Cannon-Fincher Insurance Agency,
Daniel J. Sizemore, John R. Stech, Jr., and Walton Insurance
Agency. The plaintiffs alleged that the defendants committed
acts of racial discrimination in violation of the Virginia
Fair Housing Law.

During the course of a two-week trial, the circuit courrt
granted the defendants' motion to strike the individual
plaintiffs and also the defendants' motion to strike the
insurance agents and agencies. AT the conclusion of the
trial, the jury returned a verdict of $500,000 in compensatory
damages and $100,000,000 in punitive dammages against
Nationwide Mutual Insurance Company and Nationwide Mutual Fire
Insurance Company (hereinafter referred to as Nationwide) .

The circuit court entered a judgment confirming the verdicrt,
and Nationwide appeals.
IEIL
A.
I will apply well-established principles of appellarte

review. A clrcuit court's judgment is presumed to be correct,

Wright & Hunt, Inc. v. Wright, 205 Va. 454, 460, 137 S.E.2d
902, 907 (1964), and it will not be set aside unless it
appears from the evidence that the judgment is plainly wrong
or unsupported by the evidence. Code § 8.01-680; Ravenwood

Towers, Inc. v. Woodyard, 244 Va. 51, 57, 419 S.E.2d 627, 630

A




.Jan=18-00 05:25pm  From-MEZZULLO AND McCANDLISH 8047753816 T-829 P 05/37 F-668
i |

! |
S |

| (19%2) . A litigant who comes before this Court armed with a
jury verdict approved by the circuit courr "occupies the most

i favored position known to the law." Pugsley v. Privette, 220

Va, 882, 901, 263 8.B.2d 69, 76 (1980). On appeal, I will
state the evidence and all reasonable inferences deducible
: therefrom in the light most favorable to HOME, the prevailing

=

litigant at trial. Ravenwood Towers, 244 Va. at 57, 419

; SL.E.2d at 630.
i B.

HOME is a non-profit corporation organized under the laws
of the Commonwealth of Virginia. It is alsc a fair housing
organization formed in 1971 to make equal opportunity in
housing a reality in central Virginia, which includes the City
! of Richmond. HOME was founded by a group of people, including
nmembers of the real estate industry, who were concerned about
racially-segregated housing patterns and unfair housing
§ discrimination in Richmond. Constance Chamberlin, HOME's
l executive director, stated that "HOME seeks to ensure equal
access to housing for all persons through counseling,
education, and advocacy." She testified that HOME provides
i counseling to individuals and families to assist Them with
their housing needs. HOME also provides education and
training to members of the housing industry so that they are

aware of the fair housing laws. HOME has programs To educate
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housing consumers about their rights and responsibilities.
HOME is also an advocacy organization, but it considers
litigarion “[a] last resortc."

In 1994, HOME received a federal grant from the United
States Department of Housing and Urban Development to examine
racial discrimination practices by insurance companies that
l1ssue homeowners' insurance. HOME's investigation included 30
insurance companies and insurance agencies. HOME also
conducted a survey and received responses which indicated to
HOME that black homeowners in predominantly black
neighborhoods in the City of Richmond were charged more for
honeowners' insurance than white homeowners in white
neighborhoods in the City.

In the course of its investigartion, HOME decided to
conduct tests of insurance companies. HOME conducted 90
"pairs of tests" and 15 of those tests included Nationwide
agents. Chamberlin described the tests as follows:

"Insurance testing is a little bit different

from rental testing, for ipstanee. . - .. In

insurance testing, what you're doing, you're not

matching people. You're matching houses. What we

did was to try to find matched pairs of houses,

houses that were similar in age and construction and

malntenance. The primary difference between the

houses is that one house would be in [a black]

neighborhood and one house would be in a white
neighborhood.

"Testers were assigned to those houses. A
tester who was going to make a call, a white tester
would be assigned to a white house in a white
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neighborhood to call about, and a black tester would
be assigned to a2 black house in & black neighborhood
to call about. Each would mazke calls to the same

agency to see whether they could get homeowners(')
insurance."

In response to the question, "Why do you need to use
testing to investigate discrimination?", Chamberlin replied:

"“Well . . . discrimination doesn't happen with
somebody saying 'I'm not going to do this because.'

People are too smart, if they are going to
discriminate, to do it that way.

"Testing is frequently the only way that you
can develop the evidence that will let you know what
is really going on.

"lesting can . . ~ be a very clezar indicarion

of whether (racial] discrimination is occurring."”

HOME employed a test coordinator to supervise the
Testing. All testers were trained "to be objective and
careful observers." Chamberlin described the persons who
conducted the tests as "some of (HOME's] most experienced
Cesters. They were people who were trained and willing to do
this." The testers were people With various professions and
included "bankers and salespeople and directors of
organizations."

Fifteen tests were conducted on Nationwide. Matthew
Hines, HOME's test coordinator for the Nationwide tests,
testified that he decided to test hcuses in Ginter Park,
described as a white neighborhood in Richmond, and Highland

Park and Barton Heights, described as black neighborhoods in

Richmond.
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Wanda Canada, a tester, testified thar she called Daniel
J. Sizemore, a Natiohwide agent, on July 5, 1995. She told
him that she desired to purchase a house in the Barton Heights
neighborhood and thar the closing date was July 24, 1995. She
informed him that she desired to obrain a quote for
homeowners' insurance. He refused to provide her with a quote
for the insurance. He stated: "For homes over 50 years, we
require a preinspection by one of our inspectors. We like to
have a 30-day lead time to ger an inspector out there, to
check the plumbing, the roof; make sure that everything is
okay." However, the same Nationwide agent, Daniel J.
Sizemore, treated a white tester differently. Elizabeth Poe
testified that on May 16, 1996, she contacted Sizemore. She
informed him that she desired homeowners' insurance for a
house locatred on East Seminary Avenue, which was described as

a2 white neighborhood. She stated:

"I called him up and we spoke about the
address. I told him the address of the
neighborhood, and then he asked me a number of
questions about the house, the age of [the] house,
the construction and all of those things. And then
at the . . . end he suggested that we needed to
insure it for more than its value to have guaranteed
replacement cost. I said: Would you insure it for
the price, the purchase price? He said at that
point he would need to -- I need more informarion on
the square footage. I agreed te call him back.

"He gave me a verbal quote over the phone. I
called him back the next day with the square footage
for the basement and each floor, and then he gave me
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{
5 a ;lightly different quote when he mailed me the
; Written quote, which he mailed VervySprEena ]l

Canada also performed a rtesrt With Nationwide's agent, Al
Taylor She called Taylor on July 20, 1995, and told him that
{ she intended to purchase a house in the Barton Heights
i neighborhood and that the house was 70 years old. Taylor
I refused to provide her with a quote for the requested
insurance. Rather, he responded, "I don't have a marketr for
1 SO [Ilt's 70 years old, and that's too bad, and the
; only thing I could do is call [another insurance company] ."
i Sandra K. Green, a whirte Cester, conducted a test wlth Al
Taylox on July 10, 1995. She called him and told him that she
was "buying a house and . . . needed quotes for homeowners([')
insurance." 1In response to questions that he asked, she told
him that the house she desired to insure was in Ginter Park
i and that the house was over 70 years old. He told her that he
could provide her with homeowners' insurance and quoted her a
premium of $344. Subsequently, he forwarded a written quote
Lo her in the mail.

Regina Leftwich, a black tester, performed a test on
Nationwide agent, John R. Stech, Jr. She placed a telephone
call to Stech's office and Linda Estes answered the telephone.

Leftwich told Estes that she desired o obrain homeowners'

insurance for a house on Edgewood Avenue, which is located in
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the Barton Heights neighborhood. Estes asked her for the zip
code of the property, and Leftwich gave it to her. Leftwich
also informed Estes that the house was over 70 years old. She
told Estes rhat the closing dare was October 31. Estes
initially told Lefrwich that Leftwich could obtain insurance
art a rate of $306 per year. Lefrwich asked Estes to mail a
written quote to her, and Estes promised ta do so.

Later, Estes called Lefrwich over the telephone and
stated, "I saw the house, I can't insure it, sorry, " and hung
up the phone. Subsequently, Lefrwich placed a telephone call
to Estes and asked why "Nationwide was unable To writTe
homeowners ('] insurance . . . and was there an issue of which
[she] should be aware. [Estes] said this particular
Nationwide office did not write homeowners['] [insurance] for
houses greater than 50 years of age."

At trial, Stech testified rhat he was aware that Linda
Estes had spoken to Leftwich and that his office had sent a
written quote for insurance to her. He also confirmed that he
called Ms. Estes and told her that "[w]e cannot now give you a
quote on this property" and that no reason was given for the
failure to provide a quote. Stech gave the following

testimony:

"Q: Ms. Estes told [Leftwich] that your office
did not insure homes over 50 years old; is that
correct?
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"A; That's was Ms. Fstes said, yes.

"Q: When Ms. Estes rold Ms. Leftwich that your
office does not insure homes over 50 years old, that
wWas untrue, wasn’t it?

"A: Yes, it was.

"Q: Because you understood that Narionwide did
insure homes over 50 years, didn't you?

"A: That's correcr.

“Q: In fact, you, just within the few days
prior or around the situation with Ms. Leftwich, you
had issued quotes or processed insurance -
applications for homes that were over 50 years of
age; carrect?

AL  That's eorrect."

Stech also testified that he had mailed a written quote for
homeowners' insurance to a white female for a home over 50
years old.

HOME's testing of Nationwide revealed that Nationwide
refused to issue homeowners' insurance quotes for nine of the
15 tests for houses in black neighborhoods, which totaled a
60% rejection rate. However, Nationwide only refused to
provide quotes for four of the 16 homes in white
neighborhoods, a 25% rejection rate. Fach pair of homes was
matched, however, for similar features and age.

Nationwide agents gave the following reasons for their
decisions to refuse to offer homeowners' insurance to
homeowners in predominantly black neighborhoods: Nationwide
did not insure homes over 50 years old; Nationwide needed 30

days notice bhefore closing in order to write insurance; or

Nationwide did not insure homes with market values less than
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$60,000. However, in each corresponding test, the white
rester who received a quote had represented to the Nationwide
insurance agent that the "guoted" house had a similar age,
closing date, and market value as a house in a black
neighborhood for which Nationwide refused to provide an
ilnsurance quote. In every test in which borh homes received
quotes, the quotes for insurance premiums given to the black
testers were higher than the quotes given to the whirte
testers.

Patrick Irvine, a Nationwide employee, had been the
agency manager in central Virginia for over 28 years. He
testified that a Nationwide agent can provide a homeowner with
a guote even 1f a house 1s over 50 years old and an inspection
has not been performed. The quote would simply be subject to
a favorable inspection.

Joseph Lowe, III, a former Nationwide insurance agent,
testified that Nationwide used race as a factor to distinguish
between the issuance of homeowners' insurance policies To
homeowners in black neighborhcods and homeowners in whirte
neighborhoods. He gave the following testimony:

"Q: Let me ask you: Do you remember, even
generally, specific homes that you tried to insure

in [(black] neighborhoods that may have been

comparable to homes in other neighborhoods?

"A: I can't remember specific homes, but I can

rememper neighborhoods. In other words, some
neighborhoods, primarily over in the Church Hill

10
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section [of Richmond], over in cthe east end, I would
write a particular house, and Nationwide would not
accept that house. And I, for certain reasons, I've
seen houses of the same caliber written in white
neilghbor[hoods] that Nationwide did accept. And I
even had cases where I'd go into a house in a
neighborhood, wrote that house, wrote that
particular house . . .

“L've gone inrto certain neighborhoods and
written houses that Nationwide rejected that
particular house because of the house next door to
it; in other words, saying that the house next door

Lo It is too -- it's too close, or Tao oldy; or
something of that nature. When that same house that
Nationwide rejecred was written in a . . . white

neighborhood, I have gotten that same similar house
through. Put it that way."

William H. Lee, Sr., another former Nationwide insurance
agent, testified that Nationwide treated homeowners in black
neighborhoods differently than it treated homeowners in whice
neighborhoods. He said that Nationwide implicitly directed
1Ts insurance agents that Nationwide did not wish to insure
properties in certain black neirghborhoods in Richmond. He
also testified that Narionwide applied its insurance
underwriting standards more stringently to houses in black
neighbarhoods;

"Q: And how did Nationwide's treatment, based

on your observation and your experience, how did

Natlonwide's treatment of homes in [black] areas

compare with Nationwide's treatment of homes in

[white] areas?

2. Mich stricter.

"Q: Much more strict?
HEZ Thar's cigho."

sl
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!
! Nationwide used the racial composition of neighborhoods
)
as a factor in its marketing strategies. Afrer a 1990 market

study, Nationwide used a racial profile report known as

MicroVision. The developers of MicroVision identified every

; zip code in the United States and placed each zip code into
one of 50 categories, evaluated primarily by racial identirty.

Nationwide used these designations that contained racially-

offensive stereotypical names. For example, black communities
; with certain zip codez in Richmond were referred to as
"difficult times." Members of this community were described
as "working hard to survive, they have little time for
recreation, but they do watch situation comedies and read TV
Guide."

Nationwide divided Richmond zip codes into market groups
: and applied racial profiles to each 2ip code area. Four of
[ the market groups were designated "affluent," "mainstream,"
"mature," and "country living," and were considered by
Nationwide as favorable marketing groups. Neighborhoods
comprised of white homeowners were placed in these favorable
[ marketing classifications. Nationwide classified every black
; neighborhood in Richmond as unfavorable and placed the

; neighborhoods in an undesirable marketing category labeled

"remalning diverse."

12
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Nationwide also used a marketing tool referred to as 1its
Local Area Marketing Plan to help define Nationwide's
insurance market. This marketing plan also placed every zip
code into one of four categories: best in strate, best in
market, next best in market, and remaining. Every zip code
area that had a predominantly black population in Richmond was
placed in the "remaining" category.

John Robert Hunter, Jr., who served as the chief acruary
of the Federal Insurance Administration Agency, and who was
subsequently the administrator of Che Federal Insurance Agency
in the United States Department of Housing and Urban
Development under two United States presidents, qualified as
an expert witness on the subjects of requlation of insurance
companles, issuance of homeowners' insurance policies,
"redlining,” insurance actuaries, and insurance surplus
requirements. He testified that from an actuarial vantage,
the racial composition of a neighborhood has no correlation to
insurance risks. He testified that Nationwide's marketing
data is not related to actuarial data or e¥perience in the
community, but that Nationwide's marketing plan and its
MicroVision material contain racial identifiers. Hunter
opined, without objection, that Nationwide's marketing

policies and strategies indicate that Nationwide Tried to

13




Jan-18-00 05:28pm  From=MEZZULLO AND McCANDL|SH 8047753816 T-928 P.16/37 F-668

avoid issuing insurance policies to black homeowners in black
neighborhoods in Richmond.

Rick Becker, Nationwide's market manager for the
Commonwealth of Virginia, testified that Nationwide's
homeowners' insurance products that are sold in black
neighborhoods are more expensive and less comprehensive than
other Nationwide products which afford more protection to non-
black homeowners. Dr. Scott Harrington, Nationwide's own
expert witness, gave the following testimony:

"Q: A company's target market, in which you
discuss targetr marketing, should not focus on racial
characteristics of neighborhoods, should it?

"A: That would be illegal and unfair, in my
opinion. It's illegal and, according to my opinion,
it would be very unfair.

"Q: Just because a neighborhood is a minority
neighborhood does not mean, for example, it's a bad
risk or likely to have losses, for example, or
excess losses, would it?

SR Yont re N corracE e
Chamberlin, HOME's executive director, testified that

HOME was forced to divert resources from other agency programs
in order to conduct its investigation of Nationwide's
raclially-discriminatory practices. Additionally, HOME
expended 56,000 to $7,000 worth of staff time to conduct rthe
investigation. HOME also was required to provide
approximately $150,000 of its resources to implement a HUD-

sponsored grant which it had obtained to investigate race or

discriminatory practices in the provision of homeowners'

14
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g insurance. HOME also had ro divert resources from other
programs to conduct its investigation.

% BT

. A,

Code § 36.96.1(B), which is part of the Virginia Fair

Housing Law, states:

>

"It is the policy of the Commonwealth of
Virginia to provide for fair housing throughout the
; Commonwealth, to all its citizens, regardless of
i race, color, religion, national origin, sex,
elderliness, familial Sratus, or handicap, and To
that end to prohibit discriminatory practices with
respect ro residential housing by any person or
group of persons, in order that the peace, hezlth,
safery, prosperity, and general welfare of all the
inhabitants of the Commonwealth may be protected and
insured. This law shall be deemed an exercise of
the police power of the Commonwealth of Virginia for
the protection of the people of the Commonwealth. ™

Code § 36-96.4 states in part:

i "A. It shall be unlawful for any person or
: other entity, including any lending institurien,
whose business includes engaging in residential real
estate-related transactions, to discriminate against
any person in making available such a transaction,
; ©r in the terms or conditions of such a transaction,
5 or in the manner of providing such a transaction,
E because of race, color, religion, national origin,
: sex, elderliness, familial status, or
handieap.. « ;- .

"B. As used in this section, the term
"residential real estate-related transaction” means
any of the following:

2. The selling, brokering, insuring or
appraising of residential real property."

Code § 36-96.18(A) states in relevant Daret:

{ 15
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"An aggrieved person may commence a civil
action in an appropriate United States district
COurt or state court not later than two years after
the occurrence or the termination of an alleged
discriminatory housing practice . . 4

Code § 36-96.1:1 states in part:

"For the purposes of this chapter, unless the
cantext clearly indicates otherwise:

"'"Aggrieved person' means any person wha (i)
claims to have been injured by a discriminatory
housing practice or (ii) believes that such person
will be injured by a discriminatory housing practice
that is about to occur.

"'Discriminatory housing pracrices' means an
act that is unlawful under §$ 36-96.3, 36-96.4, 36-
96.5, or § 36-96.6.

"'Person' means cne or more individuals,
whether male or female, corporations, partnerships,
associations, labor organizations, fair housing
organizations, civil rights organizations,
organizations, governmental entities, legal
representatives, mutual companies, joint stock
companies, trusts, unincorporated organizations,
tLrustees, trustees in bankruptcy, receivers and
fiducaiaries."

Bi.
Nationwide argues that HOME lacks standing under the
Virginia Fair Housing Law to pursue a cause of action under
the aforementioned statutes because HOME is not an "aggrieved

person.” Relying upon our decision in Virginia Beach

Beautification Commission v. Board of Zoning Appeals, 231 Va.

415, 419, 344 S.E.2d 899, 902 (1986), Nationwide asserts that

HOME must show that it has an immediate, pecuniary, and

substantial interest in the litigation in order to have

16
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standing. Responding, HOME contends that it 1s an aggrieved
person within the meaning of the Virginia Fair Housing Law and
that Code § 36-96.1:1 specifically contemplates that fair
housing organizations, such as HOME, would be permitted to
seek redress in the courts for conduct which is proscribed by
the Virginia Fair Housing Law. I agree with HOME.

In Virginia Beach Beautificarion Commission, this Courctc

considered whether a beautification commission had standing at
common law to challenge a board of zoning appeals' decision to
grant a height and setback variance for the construction of a
hotel. The commission was a non-stock Virginia corporation
with a membership of over 400 persons and organizations, and
its stated goal was "'to help make and keep Virginia Beach one

of the most beautiful cities in the state.'™ Virginia Beach

Beautification Commission, 231 Va. at 418, 344 S.E.2d at 902.

This Court observed that the commission was a person
within the meaning of Code § 15.1-497 which provides that any
"person" who is "aggrieved" by any decision of a board of
appeals, "or any taxpayer," may present to the appropriate
circuit court a petition for certiorari to review the
decision. Id. This Court held, however, that the commission
was not a person "aggrieved" within the meaning of Code

$ 15.1-497. Applying common law principles, this Court

stated:

27
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"The term 'aggrieved' has a settled meaning in
Virginia when it becones necessary to dertermine who
is a proper party to seek court relief from an
adverse decision. 1In order for a petitioner to be
'aggrieved,' it must affirmatively appear that such
person had some direct interest in the subject
matter of the proceeding that he seeks to attack.
Nicholas v. Lawrence, 161 Va. 589, 592,171 S_F.
673, 674 (1933). The petitioner 'must show that he
has an immediate, pecuniary and substantial interesrt
in the litigation, and not a remote or indirect
interest.' Id., at 593, 171 S.E. at 674."

231 Va. at 419, 344 S.E.2d at 902.

Our holding in Virginia Beach Beautification Commission,

however, is simply not pertinent here. Code § 15.1-497,
unlike Code § 36-96.1:1 of the Virginia Fair Housing Law, does
not contain a definirion of the rerm "aggrieved person." The
statutory definition of "aggrieved person" contained in Code

SHE 6961 i significantly different and less stringent than

the word "aggrieved" that is discussed in Virginia Beach

Beautification Commission. For example, the statutory

definition of "aggrieved person" contained in Code SNAE=26.1:1
refers to any person who claims to have been injured by a
discriminatory housing practice or believes that such person

will be injured by a discriminatory housing practice that is

about to occur. This standard is significantly different from

our common law definition of "aggrieved"” because at common

law, a plaintiff is required to show more; a plaintiff is

18




Jan-16-00 05:30pm  Fron-ME2ZULLO AND McCANDLISH 047753818 T-929 P 21/37 F-668

required to demonstrate that he has an immediate, pecuniary,
and substantial interest in the litigarion.

Under common lawrstanding principles, a housing
organization would not have standing to vindicate a violarion
of the Virginia Fair Housing Law because the common law
required that the housing organization possess an immediate,
pecuniary, and substantial interest in the lntagation. & Yer,
the General Assembly amended the Fair Housing Law in 1991 to
include a housing orgaanizartion as "a person” within the
meaning of that law.

Under the majority's holding, a fair housing organization
such as HOME would never have standing To pursue a cause of
action or administrative remedies under The Virginia Fair
Housing Law because a housing organizartion could never incur
an injury. Code § 36-96.1:1 defines an "aggrieved person" as
any person who claims to have been injured by a discriminatory
housing practice or believes that such person wWill be injured
by a discriminatory pracrice that is abour ro occur. This
Code provision also defines "person," among other things, as a
fair housing organization.

Code § 36-396.4(A) prohibits an insurance company, such as

Nationwide, from engaging in acts of racial discrimination in

" Code § 15.1-497 has been recodified and is currently
Code § 15.2-2314.

ILE,
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housing-related transacrions. HOME, which is a fair housing
organization and also a Virglnia corporation, does not have a
racial identity. Because HOME has no racial identity, under
the majority's holding, HOME could never be injured within the
meaning of the Virginia Fair Housing Law. Significantly, and
most disturbing, the majority is unable ro explain how a
housing organization could ever have standing ToO pursue a
claim under the Virginia Fair Housing Law.

The effect of the majority's construction of the word
"injured" is to render meaningless the General Assemnbly's 1991
amendment of the Virginia Fair Housing Law to include housing
organizations within the definition of 'merson." This Courtc
has held that the General Assembly does not perform
neaningless, useless, or vain acts when enacting legislation.

This Court stated in Natrella v. Board of Zoning Appeals, 231

Va. 451, 461, 345 S.E.2d 295, 301 (1986) (quoting Jones v.

ConWell w227 Vot 176,¢ NRES 3 avist plaq 6l, 64 (1984)):
"’The rules of statutory interpretation arqgue
against reading any legislative enactment in a
manner that will make a portion of 1t useless,
repetitious, or absurd. On the cantrary, it bds weill
established that every act of the legislature should
be read so as to give reasonable effect to every
word and to promote the ability of the enactment to
remedy the mischief at which it is directed.'"

Accord Sims Wholesale Co. v. Brown-Forman Corp., 251 Va. 398,

405, 468 S.E.2d 905, 909 (LS9%) - REE, Inc.) V. Reanoke &

20
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Botetourt Tel. Co., 223 Vva. 342, 347, 2088 8. F. 28,478, 48]

(1982); Williams wv. Commonwealth, 190 Va. 280, 293, S6 S.E.2d

537, 543 (1949). By ignoring this basic principle of
jurisprudence, the majority has effectively repealed those
portions of the Virginia Fair Housing Law which relate to fair
housing organizations such as HOME .

Furthermore, the majarity's resort to the common iaw for
a definition of “lnjury" is in direct conflict with Code § 36-
896.1:1 of the Virginia Fair Housing Law. This statute permits

a litigant to pursue a cause of action under the Virginia Fair

Rousing Law if the litigant believes that such litigant "will

be injured by a discriminatory housing practice that is abourt
Lo occur."” 1Id. (Emphasis added) . This statutory standard is
less restrictive 'thah the coemmen law and, therefore, the
common law cannot be used to provide a definition for the term
"injured" because the Virginia Fair Housing Law expressly
expands the scope of persons who can incur a legally
cognizable injury. Thus, I would hold thac in the very narrow
context of the Virginia Fair Housing Law, the General
Assembly, through irs Statutory definition of "aggrieved
person, " and its inclusion of fair housing organizations

Wwirhin the definition cf "person, " intended to relax the

standing requiremenrs so that fair housing organizations could

use the courts to seek redress for certain types of

2
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discriminatory acts proscribed by the Virginia Fair Housing

Law.

I also observe that Nationwide agreed in the circuit
court that HOME would have standing under the Virginia Fair
Housing Law under cerrtain circumstances. The following

dialogue appears in the record between the cirecuit court and

HOME's counsel:

“The Court: My question again is, and maybe
you didn't answer, maybe you missed it, but give me
a situation in which HOME would have standing [(under
the Virginia Fair Housing Law] under your argument?

“[Counsel for Nationwide]: The way they would
have standing is if they went on and did an
investigation on a broad, general basis. 2and as a
result of that, they, something was suspicious to
them and then diverred resources.

"The Court: They would have diverted resources
from where? What resources are vou talking about?

"[Counsel for Nationwide]: If they did
something that did harm to one of their other
functions."

Even under the theory that Nationwide advanced in the
circuit court, HOME would have standing because as rhe
evidence of record demonstrates, HOME undertook a broad
investigation of 30 insurance companies and insurance
agencies, and the results of that investigation indicated thar
Nationwide committed acts of racial discrimination in
violation of the Virginia Fair Housing Law. Additionally,

HOME did indeed divert resources from other programs so that

A
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it could document Nationwide's invidious acts of racial
discrimination.

I would not permit Nationwide to assert a position in the
clrcuit court in direct response to a question raised by that
court and then seek to assert a different paosition on appeal.
“'[Plarties litigant may nor [take] inconsistent positions at
different stages of

- - proceedings in courc.'"

Commonwealth v. Lotz Realty Eo.,; 237 -Va=uds W08 306 509 54,

57 (1989) (quoting Kelley v. Commonwealth, 140 Va. 522, 536,

125 S.E. 437, 441 (1924);.
I reirerate that I would not abandon, or retreat from, in
any fashion, the common law standing principles which rthis

Court discussed in Virginia Beach Beautification Commission.

I would merely hold that when the General Assembly enacts a
Statute wWhich prescribes a standard for standing which is less
Stringent than our common law standard, this Court must adhere
Lo the statutorily-prescribed standard.

I recognize that HOME must still claim an injury or show
that it was injured by a discriminatory housing practice that
was about to occur. HOME presented evidence that it was
injured within the meaning of Code § 36-96.1:1 because iT
expended thousands of dollars in resources to establish
Nationwide's practices of racial discrimination against black

homeowners. I also observe that the United States Supreme

23
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Court held in Havens Realty Corp. v. Coleman, 455 U.S. 363

r

379 (1982), that HOME had standing under the Fair Housing Act,

42 U.S.C. §:3601, EL seq. (19%4), to pursue a claim for racial
discrimination against an owner of an apartment complex
because HOME had alleged thar the apartment owner's acts of
racial discrimination frustrated HOME's mission of promoting
equal access to housing and forced HOME to devote resources to
identify and counteract such practice. The Supreme Court held
that HOME's allegations that it had to devote significant
resources to identify and counteracr the apartment awner's
acts of racial discrimination constituted a discrete and

demonstrable injury to HOME. 1Id. See also Ragin v. Harry

Macklowe Real Estate Co., 6 F.3d 898, 905 (2nd Cir. 1993);

Hooker v. Weathers, 990 F.2d 913, 915 (6th Cir. 1993); Village

of Bellwood v. Dwivedi, 895 F.2d 1521, 1525-26 (7th Cir.

199@).  In:this!case; HOME was required to devote additional
financial resources to counteract Nationwide's racially-
discriminatory conduct.

The fact that HOME was not aware of Nationwide's
racially-discriminatory housing practices before HOME
initiated its investigation has no legal relevance to the
lssue whether HOME has standing to pursue its cause of action.
Rather, the appropriate inquiry is whether HOME was required

to devote significant resources in its quest to successfully

24
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identify and counteract Nationwide's racially-discriminatory
housing practices.

TV

A,

Nationwide argues that the trial court erred "by allowing
HOME to establish liability based on conduct that is not
'discrimination' under the Virginia Fair Housing Law."
Continuing, Nationwide says thart the "[Virginia Fair Housing
Law) prohibirts 'discriminat(ion] against any person in making
available' a 'residential real estate-related Transaction' or
in the 'terms or conditions of such a transaction'" and that
"[tlhe trial court erred by allowing HOME to establish
liability based on zan alleged failure affirmatively to target
[black] neighborhoods."

Nationwide's argument 1s meriTless. HOME presented
compelling evidence that Nationwide had intentionally engaged
iR aces of racial discrimination in selling homeowners'
insurance in the City of Richmond. HOME's evidence
demonstrated that Nationwide applied more stringent
requirements to black homeowners who sought to acquire
homeowners' insurance. The evidence also revealed thar
Nationwide applied one set of criteria when deciding to issue
homeowners’ insurance to whire property owners in

predominantly white communities, but yet applied a different

25
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set of criteria to black Property owners who lived in

{ predominantly black neighborhoods. Nationwide's agents

i admitted in courr that Chey lied to HOME's black testers when
those testers called to receive guotes for homeowners'

insurance from Nationwide's agents. Nationwide also used race

i in its marketing plan.

HOME did not seek to require thart Nationwide undertake
"affirmative race-based marketing or advertising" as
Naticnwide claims. Rather, HOME demonstrated, with powerrul

{ and persuasive evidence, that Nationwlde used race as a factor

in 1ts decisions whether to grant homeowners' insurance to

black homeowners who live in black neighborhoods in Richmond.
Be

Nationwide contends that the circuit court “erred by
allowing HOME to establish liability under the Fair Housing
: Law on the theory that Nationwide lobbied the United States
l Congress regarding the scope of the federal Fair Housing Act."
Nationwide says that its lobbying activities were not relevant
to the alleged violation of the Virginia Fair Housing Law and
that its free speech is protecred by the Virginia and federal
constitutions. Continuing, Nationwide states that although it
"moved before trial to exclude any reference to such

lobbying . . . the [circuit] court denied the motion . .

HOME took full advantage of that ruling, emphasizing in its

26
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opening statement that Nationwide, 'after it became aware that
1t was ignoring minority neighborhoods . . . spent significant
amounts of time trying to convince Congress . . . that iT Was
not subject to the anti-discrimination laws that Congress had
passed, instead trying to fix the problem.'" Nationwide's
contentions are without merit.

My review of the record indicates that Nationwide made
this inquiry relevant when Nationwide, during its cross-
examination of HOME's execurtive direcrtor, Chamberlin,
challenged whether HOME had any specific complaints or
evidence that Nationwide had denied insurance to black
homeowners on the basis of race when HOME sought federal funds
to finance its examination of racially-disparate practices 1in
the homeowners' insurance industry in central Virginia.

During HOME's redirect examination of Chamberlin, the

following dialogue occurred:

"Q: Finally, Ms. Chamberlin, a number of
questions were asked you about whether you had
specific complaints about Nationwide agents prior to
applying for and recelving the [federal) grant or
filing this lawsuit. Do you remember those

questions?
"A: Yes, I do.
"Q: What else -- and vou answered those

questions. What else did HOME know or had HOME
heard about Nationwide prior te filing for the
[federal] grant?
"A: Well, we knew that they had <
"[Counsel for Nationwide]l: I would ask that
the witness be required to establish a foundation as
to how they knew what they knew.

27
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"The Court: Overruled. And I will see what
the answer is, but same admonition. This goes only
to Ms. Chamberlin's thought processes and the
reasons HOME did what they did, not for the truth of
anything that I think she's getting ready to tell
You. Go ahead.

"[Counsel for HOME]):; Ms. Chamberlin, what did
i HOME know, or what had HOME heard concerning
Nationwide prior to the filing of this lawsuit?

"A: We knew that the National Fair Housing
Alliance had done testing of Nationwide in about 10
cities across the country, and that they had filed a
complaint with the Department of Housing and Urban
Development. We knew that there had been a
complaint against Nationwide filed in Toledo,
alleging differential trearment and underwriting

standards which had a disparate impact on African
; Americans. We knew thart Nationwide, in abour 1996,
; had attempted to eliminate the funding for fair

housing investigations of homeowners ('] insurance
from HUD."

e e e R S

As the above dialogue indicates, the circuir court
permitted Chamberlin to testify about the reasons HOME decided
To examine Nationwide's homeowners' insurance marketing
practices. This line of inquiry was appropriate because
Nationwide's own attorney raised thais subject on direct

examination. The trial court did not admit the testimony for

{ "the truth of anything,” but limited the testimony as evidence
' of HOME's executive director's thought processes. The circuit
court's ruling in no way impaired any federal or state
constitutional rights that Nationwide may have to lobby

: national or state legislative bodies. Indeed, Nationwide
“opened the door" to the very inquiry of which it now

complains.

28
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Nationwide arques that the compensatory damage award of
$300,000 is improper. Nationwide says that the award consists
of two distinct components, $56,000 for HOME's investigation
and pre-litigation expenses and $444,000 for unspecified
frustration of mission. Continuing, Nationwide argues tharc
HOME did not sustain an injury and that there is no
evidentiary foundation for the award of compensatory damages.
I disagree with Nationwide-'s contentions.

This Court has held that damages must be proved with

reasconable, but not absolute, certainty. Oden v. Salch, 237

Va. 528  535,%379.8.F_9d 346, 352 (1989) ; Gwaltney v. Reed,

196 Va. 505, 507-08, 84 S.E.2d 501, 502 (1954). The jury's
award of compensatory damages must be basad upon the evidence
and not left to speculation. However, a litigant is not
required to prove damages with absolute certainty and is only
required to place befaore the Jury “tal1l The Facts and
circumstances of the case having any tendency to show damages,
or their probable amount, so as to enable [the jury) to make
the most intelligible and probable estimate which the nature
of the case will admit.'" oden, 237 Va. at 536, 379 S.E.2d at

352 (quoting Southern Railway Co. v. McMenamin, 113 va. 121,

129, 73 S.E. 980, 0982 (1912} ); accord National Energy Corp. v.

C'Quinn, 223 Va. 83, 90, 286 S.E.2d 181, w285 19827 )
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I would hold that HOME presented the jury with evidence
that is sufficient to support the jury's award of compensatory
damages. HOME presented evidence from which the jury could
infer that HOME suffered damages within the meaning of the
Virginia Fair Housing statute as a result of Narionwide's
invidious acts of racial discrimination. HOME's executive
director testified that HOME expended $150,000 of "in-kind"

resources associated with its efforts to document Nationwide's

racially-discriminatory practices.

Moreover, the jury was instructed with a general
verdict, as required by our precedent. Therefore,
Nationwide's suggestion of the nethod by which the jury
arrived at its verdicrt 1s mere speculation and cannot be used

as a basls to disturb the verdict that has been confirmed by

Ehe ci¥rcuit: court.
ARS
A.

Nationwide arques that the jury's award of 5100,000, 000
in punitive damages is legally improper. First, Nationwide
argues that HOME failed to establish that it is entitled to
any award of punitive damages. Continuing, Nationwide assertcs
that the award of $100,000,000 in punitive damages is grossly
excessive and disproportionate. Responding, HOME asserts that

it proved Nationwide had engaged in intentional and willful

30
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raclal discrimination and that the Jury's award of punitive
damages is not excessive.

Natlionwide's assertion that HOME failed To establish that
it is entitled to any award of punitive damages is meritless.
Cade § 36-96.18(C) of the Virginia Fair Housing Law, states in
relevant part: "In a civil action under [this statute]), if
the court or jury finds that a discriminatory housing practice
has occurred or is about to occur, the court or jury may award
to the plaiatiff, as the prevailing party, compensatory and
punitive damages, withour limitation otherwise imposed by
state law, and the court may award reasonable attorney's fees
and JeosES « ;oo U

This Court has repeatedly held that "an award of punitive
damages is not favored generally because punitive damages are
in the nature of a penalty and should be awarded only in cases
involving the most egregious conduct." Bowers v. Westvaco
Corp., 244 Va. 139, 150, 419 S.E.2d 661; 668 (1992); Owens-

Corning Fiberglas Corp. v. Watson, 243 Va. 128, 144, 413

S.E.2d 630, 639 (1992):; Philip Morris, Ine. v. Emersecn, 235

Va. 380, 407, 368 S.EB.2d 268, 283 (1988); see Simbeck, Inc. v.

Dodd Sisk Whitlock Corp., 257 Va. 535 58y 508 'S.E.2d 601, 604

(1999). A plaintiff who seeks an award of punitive damages

against a defendant must present evidence that the defendant's

acts were "'so willful or wanton as ro evince a conscious
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disregard of the rights of others, as well as malicious
eonduet . . - .'"" Bowers, 244 Va. at 150, 419 S,E.2d at 668

(quoting Booth v. Robertson, 236 Va, 269, 273, 374 S.E.2d 1, 3

(1988)) .
This Court has stated that

"'[iln order that one may be guilty of wilful
or wanton conduct, it must be shown that he was
conscious of his conduct, and conscious, from his
knowledge of existing conditions, that injury would
likely or probably result from his conduct, and that
with reckless indifference to consequences he
consciously and intentionally did some wrongful act
or omitted some known duty which produced the
injurious result.'"

Infant, C vi. BEoy ScoutsFofl Bmebica, Inc., 239 Va., 572, 587,

391 S.E.2d 322, 327 (1990) lguoting Thomas v. Snow, L62 Va.

654, 660, 174 SURBSVS3T, SR80 SMGRY) Y ‘Bowers, 244 ¥a. af 150,
SOSIERERR2 AR AN 668

I would hold that in view of the evidence contained in
Part II.B. of this dissent, HOME presented sufficient evidence
which would support an award of punitive damages. Simply
stated, HOME presented evidence which would permit a jury to
find that Nationwide, through the use of its marketing

strategies and practices, engaged in willful acts of racial

discrimination which evinced a conscious disregard of the
rights of black property owners who resided in black
neighborhoods in the City of Richmond. I need not repeat the

facts which support this finding.
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B.
I now consider whether the jury's award of $100,000, 000
in punitive damages is excessive. The issue whether a jury's
award of punitive damages is excessive is a legal question.

Bassett Furniture Industries v. McReynolds, 216 Va. 897, 913,

224 5 FEo2d. 323, 833 .(1976). Additdendlidy; this Colrt has

-~

stated:

"'[I]t is an ancient and accepted doctrine of
the common law, that judges have the power and are
clearly charged with the duty of setting aside
verdicts where the damages are either so excessive
or so small as to shock the conscience and to create
the ilmpression that the jury has been influenced by
passion or prejudice, cor has in some way
misconceived or misinterpreted the facts or the law
which should guide them to a just conclusion.'"”

Tt eate2ill28n i D oS R - 2dN At 882 R0 s
We have also stated thart:

"Ordinarily, a damage award fixed by a jury
afrer a properly conducted trial and approved by the
trial judge is held to be inviolate against
disturbance by the appellate court. There 1S no
rigid standard for measuring punitive damages; the
amount of such an award is largely a matter within
the discretion of the fact finder."

Hamilton Development Co. v. Broad Rock Club, 248 Va. 40, 45-

46, 445 S.E.2d 140, 144 (1994) (citations omitted).

In Philip Moxris, Inc., 235 Va. at 414, 368 S_EtZdiat

287, this Court adopted the standard of appellate review for
punitive damages that it previously adopted for ccmpensatory

damages in Modaber v. Kelley, 232 Va. 60, 348 S.E.2d 233
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+

!

(1986) . In Modaber, this Court held that an appellate court
must declare a verdict excessive and rule that the circuit
court had abused its discretion in refusing to set the verdict
aside

"whenever the size of the award shocks the

caonscience of the Court and creates the impression

that the jury was biased in favor of the plaintiff

or prejudiced against the defendant or has

misconceived or misunderstood the facts or the law,

or if the award is so out of proportion to the

plaintiff's [damages]) as to suggest that itrt is not

the product of a fair and impartial decision.”

232 Va. at 69, 348 S.E.2d at 238.

Applying the standard, I would hold that the jury's award
of punitive damages in the amount of $100,000,000 is so
excessive as to shock the conscience of this Court. I fully
recognize that racial discriwmination is odious and that no
citizen, irrespective of his or her race, should be required
to suffer the humiliaction and indignities associated with such
discrimination. I also recognize that HOME presented evidence
which would support the jury's finding that Nationwide
committed intentional and pervasive acts of racial
discrimination. However, the jury's award of punitive damages
against Nationwide is 200 times the amount of the jury's award
of $500,000 in compensatory damages. Even though the jury's

punitive damage award of $100,000,000 represents a small

amount of Nationwide's policyholder surplus of $9.1 billion,
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the magnitude of the award nonetheless remains shocking to the
conscience of this Courxt. Therefore, I would hold that the
circuit court erred in failing to set aside the jury's award

of punitive damages and order a new trial on that issue.

WL S
I have reviewed Nationwide's remaining arguments, and

they are without merit. For the foregoing reasons, I would
affirm that portion of the circuit court's judgment which
approved the jury's award of $500,000 in compensatory damages
to HOGME. I would reverse that portion of the judgment which
confirmed the jury's award of punitive damages, and I would
remand this case to the circuit court for a new trial on the
amount of punitive damages that should be assessed against

Nationwide.
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