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Present: All the Justiees 

NATIONWIDE MUTUAL 
INSURANCE COMPANY , ET AL. 

v . Record No. 990733 

HOUSING OPPORTUNITI ES 
MADE EQUAL, INC . 

OPINION BY 
CHIEF JUSTICE HARRY L . CARRICO 

January 14, 200 0 

FROM THE CIRCUIT COURT OF THE CITY . OF RICHMOND 
Randall G. Johnson, Judge 

I The Virginia Fair Housing Law, Code §§ 36- 96.1 through 

i -96.23, ~akes it "unlawful for any person or other entity 
j 

I. . . to discriminate against any person in making 

available [a residential real estate-related] transaction, 

or . in the terms or cond~tions of such a ·tr~nsaction, 

becau~e of racei color , religion, national orig i n1. sex, 

elderliness, familial · status, or handicap . " _ Code§ 36-

96 .4 (Ar. A residential -real esta t e - rel.ated ·transaction 

means, ihte.r alia, ''[t]"tie . · . . . insuri-ng . · . · of · 

residential real property . " Code§ 36- 96 . 4 (B) (2). 

In an amended motion for judgment filed· March 21, 

1997, Hous ing: Opportunities Made Equal, Inc . (HOME), a fair 

housing organizatio n, sought damages from Nationwide Mutua l 

Insurance Company and Nationwide Mutual Fire Insurance 

Company (collectively, Nationwide) for dis~riminatory 

practices· allegedly employed by Nationwide in the provision 

of homeowners insurance to African~Americans in the 



Richmond area . A jury awarc:ied HOME a ve rdict of $S·oo, 000 

in compensatory damages and $100,000,000 in punittve 

damages. The trial court ente red j udgme~t o n the v e tdict, 

~~ and we awarded Nationwide this appeal. 

'I 
il 

The Parties 

HOME is a nonprofit Virginia corporation formed in 

1971 · ~ith the mission of . promoting ~air housing in Central 

Virginia, including ·the .Ricehmond metropolitan area, . In 

carrying out its mission, HOM~'s first priority is 

,. coUnseling, . educ~tion · i~ ·second, a~d advocacy, which 

·j includes li.tigatiori, is third. HOME counsel·s clients about 

their housing needs or problems. HOME trains the housin9 

industry "to make sure .[its members). don't vi.olate t he fai·r 

I housing laws" and also . educates "housing consumers about 
I 

~~ · what their rightS ·. and . . respon:s.ibili ti.es are." 

' HOME resorts to litigation if counseling and education "are 

I 
I 
I ., 
·I 

n9t enough to ensure e qual access." 

Nationwide wr~tes insuranc e . It states on brief that 

it "has long been one of the l e ading providers of 

homeowners' insur~nce in the Richmond metropolitan area; 

.[insuring) thousands · of houses throughout the· city and the 

surrounding suburbs." 
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The Nature --of the Controve·rsy 

HOME charged iri i"ts amended mot"iori for judgment that 

"Nationwide has, 

!I 
il 

f or many years, intentionall y pursued a 

strategy whe reby the company avo ids providing insurance in 

!I 
African- American neighborhoods" and "has followed an 

!! express policy of not targe ting urban areas, containing 
·j 

:1 sign-ificant mi-nority populations, for the marketing of 
i : . 

i homepwners -policies." Ih its .grounds of defense, . . . . 

discrimin·atory p r act i ces· a 'llegedl y empl0yed by Nationwide~ 
I 

i. Marketing Activities 

In the late 1 98 0s, N~tionwide was ~iri a position of 

stagnatft. market share _growth, and if [ i t] did n0t make · some 

significant change, [i t] would begin losing [its] market 

share . " Accordingly, in 1990, Nationwide developed a 

"Mq..rk.eting qtra tegy" for the Richmond. area ~hich stated 

that "after rev iewing household growth , median income, 

median home va l ue, 13+ years of schooling, and median age," 

the nearby counties of ~enrico, Ha~Over, and Chesterfield 

"were ideritified as g row fast areas" ._and as " ta~geted · 

counties." The City of Richmond was mentioned in the 

strategy only· tangentially; it was not i nc luded as a . 

targeted market~ 

3 .... 
., ..... 



,. 
I 
I 
I 

The strat~gy identified e~even zip cod~s in the three 

counties as representing~ "th~ profile o( Nationwide's 

sel~Ct risk market." However, 23227, a Henrico zip code 

· bordering the northern edge of the City o f Richmond, was 
I! 

:I 
·· j . : 
;, 
lo 

i 
I 
I 

singled out ~or this comment : 

We have no data to support identification of 

emerging ethnic or minority groups. However, of our 

. t~rg.ete:d counties, only one z-ip .code ."was . disco.vered to 

. have _.gr~ater than tl)e statewide ave.rage for minority 

groups- this was zip coda i3227 (H~~ricio} . 
" 

I 
jj" Following development of the marketing strategy, 

'

ill Nationwide implem.erited a · mar·keting tool . known as 

~MicioVi~~o~," wl)ich · "i~ p~oduce~ ~n . ~ .zip cod~ basis [~nd) 

characterizes zip codes by p_articul'i:l.r lifestyle categories. 
0 

• 

[T] hese iLfestyle~ segments purport . to describe 

I va~ious homogeneous populations . 

II kirids of things they read, . . . by the i r income . ,,. 

. by their race~ by the 

The 

It segments were assigned designations with such names as "Lap 

I ~f LuxuFY," "Established Wealth , " "Metro Mi~ority 

F~milies," "Struggling Minority Mix," and "Ditficult 

1 Times." The segments were then placed into one of five 

marketing groups: "Affluent"; "Mainstream" ; "Mature"; 

~country Livirig"; and "Remaining Diverse." The ' first four 

1 Nationwide': s · dir:ector of retail sale.s test:,ified that 

eftott [was made] to withdraw any racial references 

completely" b~f~.re the MicroVi.sion ~aterials were 

I distributed. 
I 

I 
r. 
j 
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. I 



grDups were considered desirable markets. The fifth, 

"Remainin~ Divers~," was c onsidered undesirable. 

MicroVision plac ed every p r edomi nantl y mi nor it y 

'I n e ighbor hood o f the City o f Ri chmond, 
I, 

tho se wi t h 

II 

II 
minorit y populatio n of 50% o r mo re, in t he " Rema in i ng 

~I Diverse " gro up. 
,I 

:I Nationwide's marketing activities also included the 

production of a "Local Area Market Plan" ·(LAMP ) , which 

divided a given geographic a rea into z ip code s a nd ranked 

them as ")3est in State," "Best in Market," " Next Best in 

Market," · and "Remaining." The first t~ree . zip codes were 

con~idered d~sirable market s . Th~ fourth, · "R~mainin~,M was 

considered undesirable. 'Like Mi'croVisiori, LAMP placed 

every .predominantly minority neighborhood of t he C ~ty of 

Richmond in ~he "Remaining" group. 

Further, ·Nationwide performed a " geographic 

realignment" to "identify wh e re [it wanted i t s ] markets to . 
be, and which popula tions [i t wanted] to targe t ." Amo ng 

the "natural geographic bo undari e s" t o b e c o n sider ed in 

"planning the ideal geograph i c market " were " c ul tur a l or 

ethnic areas." In Nationwide memoranda dated March 25, 

1Q96, and April 3, 199 6, re c omme nding r ea l ignme n t o f 

marketi~g districts in Cen t r al Virginia, the popul a tion o f 

the City of Richmond was not inc luded i n any fuarketi n~ 
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' .i 
district, although rural j u·r i sdictions with ·smaller 

p'opuiations were i ncluded . . 2 

Finally, HOME highlights Nationwide's treatment o f zip 

code 23227 in. Henrico· County. This was one of the eleven 

zip codes identified by Nationwide in its ·1990 Marketing 

; 1 Stra-tegy as r epresenting the profile of its select risk 
I 

I 
I 

market. HOME says that "[e) ach of ·the 11 a_r eas was 

overwhelmingly white, but . . ·· .. 232.27 ~ . had a minor.i ty 

percentage in excess qf the state average,u ~nd Nationwide 

ove;r' the years has consistently i gn<;:>red '~ this on·e . zip code, 

while devoting ext~a ·a tte ntion . to the o~he~ 10.n The 

differential treatment cb~s i sted of ~xcluding 232i7 from 

Nationwide's targeted ~ip codes ~nd placing· it in - the 

undesirabl e "Remaining". category in e·very· LAMP and 

Mi croVis ion listing . 

Lpcation of Agents 

An expert witnes~ called by HOME testitied that 

Natio nwide followed "a consistent pattern . . . . of pl~cing 

[its] agents in the target markets." Nationwide encouraged 

2 HOME states on brief that two former Natio nwide agents 

"testified without contradiction that · N~tionwide 

consisten t ly deni ed insurance to insura~le homes in 

minority neighborhoods~" However, what one o f the former 

agents actuall y said was that Nationwide . "never told us 

nothin~ iri wri ting,. but they implied it," and the other . 

former agen-t · said that "they didn ' t tell you n·o.t to 
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existing agents to move thei r o ffices, or to change their 

"focus, from~ non - targeted t o a targ~ted · area and, if they 

refused, the cbmpany would "ulti~ately [ remove their ) 

\II binding authority if necess·a.ry." 

authority, an agent cannot deliver a policy t o a customer 

Witho ut binding 

!I 
"until it's gone thro ugh the who le underwriting process . " 

! 

! ·Whi le Nationwi de had four agency off i ces in predominantly 

I' 
! 
j 
I 

minority areas ;f the Ci ty. o f Richmond in 1. ~90, i t had.n6ne 

at the time of trial. 

· HoME agai n highlights Nationwide' s treqtment ·of zip 

code 23227. In ·1990, t h ree of the e l even zip codes 

targeted in Henrico, Hanover, and Chest~rfield Counties, 

including 23227~ had no ~gents. BY t he time o f trial, 

however, Nationwide had placed agehts ~n every o ne o f the 

eleven zip codes excert 23227, d espite the fa c t that 23227 

had one o f the best loss . rat i os of the eleven zip codes in 

1990. 

Hiring and Training Po lic i es 

Nationwide instructed its ma nage rs to "search f o r the 

agent candidate and staff within the targe t market." One 

manager testif i ed that of thirty- two agents he superv ised 

in an area including the City of Richmond prior to the time 

wiite in those sections, but the way the rules w~re written 
up, it seems like ~e could no t do it . " 
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this proc.eeding was filed , none w.as Afric.ari- Ani.er;-ican. 

Anothe r manager in .the Richmond area tes.t :ified . that ·he ·had 

f . ·. 

IJ hired thirteen new agent s in 

time ·this proceeding wa s filed, and none was African ~ 

:I 

the period from 199 1 t o the 

!I American. 

Nationwide required its new agents to undergo 

· of LAMP cal.).t·ionep ·against redlining , · but Na t-i9nwide . later 

temoved the cautionary l ~nguage . · 

Underwriting Standards 

Nationwide '·s u.nderwriting· standards were descr-ibed as 

having "a disproportionate effect on people ·who live in 

minority neighborhoods .. " Nationwide offered two . types of 

' homeowners policies, the "Golde~ Blanket" policy, providing 
• 

for replacement of a dwelling and its content s regardle.ss 

of actual replacement Gbs t, and the "Elite II" policy, 

providing for replacement limited to the face value of the 

policy. Nationwide called Gplden Blank~t its "Cadillac" 

policy and Elite II its "weak-sister". policy. Golden 

Blanket policies wer~not. ava ~lable . fot dwellings that were 

more . than 30 years of age or valued at l ess than $90 ,000. 
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Elite II.policies were availabl~ for ·older dwellings~ but 

if they wete mot~ than fifty years · old and located ·irt the 

Jl "inner city," agents were "required to carefully in.spect 

;! each h.ome inside and out before actually writing the 
ii 
!! application." It was established that "the minority 
·i 
'I :I population lives ... predominantly in the areas with 

il 
II older housing much more so than .th.e whi t.e population . " :, 
;, 

I 
I 

.. , 

r 
i 

il 

r! ,, 
,,. 

I 
I 

I . 
I 

··I 

HOME. cites E:;!Vidence from · N<3:ti.onwid.e' s "own ·documents 

[which] showed that its market penetration in Richmond's 

minority zip codes was less than 50 percent ~f its 

penetration in . whi·te zip coqes" . and that." [t) .he ·pe.petration 
. . . 

for the Golden Blanket policy was more than . 20 t ·ime·s hig:ber 

in white neighborhoods th~n in ~inbrity neiQhborhdods . " 

HOME says that "Nationwide had so avoided m;i.nority 

neighborhoods i .n Richmond that one of the company's 

managers described those areas as the 'hole in the donut.'u 

Pricing 

The evidente sho~ed that the company ~la~ed the City 

of Richmond in . a separate pricing te;rri.tory and t hen 

established "base rates for th~ city . higher than the 

base· rates-for the surrounding counties . " The rates were 

"actually somewhat higher than indicated by Nationwide's 

own ·expe·tience in Richmond," and the "price would hav~ been 

less, except [that Nationwide] used . : · an unsound 
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II 
!I 
:I ,• 
.I 
I 

·practi<;::e of· using ·competitor · informa·tion .i:n Richmond." 

Nationwide also cha.rged a higher premium for its "weak-

sister" Elite II po licy , wh ich was more adaptable t o the 

olde~ .housing found in minori t y areas, than it c harged f o r 

the Golden Blanket policy. 

:.I !I · Advertising 
II 

il Nationwide conducted a minority market study and 

!I produced a report tha.t the specific minoritY. '}roups 

li studied, which included African-Americans, "separat.el y a nd 
I 
I .tdqether, are iarg~ enough to be ~mportant market 

·segment·s." The report also sta.ted that "the African~ . 

American market would be the easiest ·and most efficient (as 

a result of [Nationwide's].' geographic . concent~a·tion). for 

which. to formulate new programs." The report cautioned 

that African- Americans cannot be reacfied by advertising in 

, m~ss-market public~tions like Time and · N~wsweek · but that 

"to reach specific segments e·fficientl_y wit.llin the Black 

. . 

population , advertising must include black-interest 

publications (e.g Black Enterprise, Ebony ) . " The r epo rt' s 

conclusion was that "a specific marketing strategy to 

target these· groups individual-ly does not seem war ran ted 

for Nationwide ' s property/ casualty operations," and 

' Natiorlwide continued to advertise in "primarily th~ 
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wee kl·ies, Time or Ne'.:JSWee k, Spor-ts I llus tra ted, Southe rn 

.. , Living, ~eo~le ~agazine." 

Teste r s 

HOME employed t r a ined t esters t o contac t Na t i o nwi d e 

agents for "insurance quotes" on test homes over a period 

extending from June or July o f 1995 to October of 19 96. 

HOME .chose thr~e pairs of t~st . homes. Ea.ch pair was 

~at~hed for si~ilar features and ag~ , but · qne home of th~ 

pair w·as located in a minority neighborhood and the o ther 

·in a white neighborhood. When completed, the testing 

. showed that quotes had been denied in nine out of fi .fteen 

tests for home~ in the minority n~ighborhoods and o nl y fou r 

out·of sixte~n · tests in the wh~te neighborhoods . 

The ~gents gav~ vari6us reas ons for the~r denial ·of 

quotes ~n the minority n e ighbo rhoods , including that 

Nationwide did not insure homes mo re tha n fifty years o ld 

or valued at less than $6 0 , 000 and t hat t l::l e .company 
. . 

required thirty-da ys no t ice prior t o cloiing to writ e 

insurance . One agent admit ted o n the witness stand t hat a n 

employee of his offi ce had to l d an untruth when s he 

informed an African...:American t ester thc;tt the o ffi c e d.id not 

insure homes more than fi fty yea rs o ld. Sho rt l y befo r e , 

1 1 





efforts to promote equa).. access to housing." w·e disagree 

, with HOME . 

II 
We recently confronted a similar situation in Wrigh t 

;I 
.

1 

v. No rfolk & Western Railway Co ., 2 45 Va. 160, 427 S.E.2d 
I 

:I 

724 (1993). There, the railway company failed to object to 

'I 
~ an instruct i on which permitted the jury to decide whether 

~ the plaintiff was guilty of cofitributory neglig~nc~. 

li 
!j DJ..!.r.ing a·rgument oh t}:le . railway company '. s mot'ion to set 
It 
I 

:1 aside an adverse verdict, the plaintiff argued that by 
. "} 

! .. I . fa iling to object to the ~nstructiofi,· the · railway . company 

I 
had · "waiv~d its right . to tely on the proposition that ~the 

! plaintiff ] was g u ilty of contributoiy negligehce as a 
i 
I 

i 

ll 
!I 

II 
I 
I 

I 
i 

matter of law . " Id. at 166, 427 S .E.2d at 727. The trial 

court ruled that n6 waiver had octurred and that the 

plaintiff was gu~lty of contributory negligence as .a matter 

of law . Id . 

We affirmed. We said there was no waiyer b~cause the 

railway company had consist e ntly maintairied ~he position 

throughout the trial that- no jury i~sue wa s presente d on 

the question of the plaintiff's contributory negligence. 

Thi-s, we stated, . gave the trial .court the opportunity t o 

rule intelligently on the i ssue, which is the main purpo s e 

of our ,contemporaneous 0bj·e c ti.on rule, Rule 5:25~. 245 Va . 

at 16 8 , 427 S .E. 2 d at 72 8. See also Chawla v . 
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Burge·rBuste·rs, r··nc., .255 Va. 616, 622, 499 S . E .. 2d 82"9, 8'32 . 

I 
( i 998'). . 

\ . . 
Here, Nationwide continued throughout the proceedings 

I 
1 to insist that HOME lacked standing to maintain its action 

!I 
I 

against Nationwide. Nationwide took this position in its 

I 
i pretrial motion for summary judgment, in its motion to 

II strike·. at the close o.f HOME ' s evidence, i n its motion to 
i 

1 
~trike at .t~e boticlusiqn of a ll the ·evideribe, ~nd in its ·· 

i 
motion for a new trial . 4 This ·cle~rly · afforded the trial 

·court ample opportuni~y to . rule on the is~ue o'f HOME '· s 

standing. Indeed, at 'the very end of the case, after 

·Nationwide's counsei told the trial ~o~rt he was concerned 

I 
" .that al1 (his] Gbj ec.ti'ons ar.e· preserved fo.r the recor<;i, 11 

the judge . temark~d: . "I say that you have preserved every 

1 argument that yo.u 

.I, filed until now; 11 

have made from the time that the case was 

We hold that Nationwide did not waive or 

i 
. i 

concede the standi ng i~sueA • 

This brings us to the merl.ts of ·Nationwide's 

contention that HOME lacked standing to m~intain its a~tion 

4 HOME ~lso contends that Nationwide conceded the standing 
issue ·in 'its post - trial motion for a new frial, but the 

portions of .the ~otion HOME refers us to cannot possibly be 

read as constituting a concessi0n and, irt any event, 
Nationwide preface.d the motio,n ·with.'tpe S:tate.r:nent that: the 

motion \\incorporates by reference. . . : ?11 issues . 

previously raised ~y ~~tioriwide; including (but nOt limited 

to): (i) HOME lacked standing as a matter 6f law." 
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for dama ges because i t " fai led t o e stablish belo w .that it 

was in any way 'aggrieved~ by Natio nwide's ·alleged 

:1 d iscriminatio n against ' Af r ican-Ame ri c a n neighbor hoods ' 

II 
in 

,I 

'I 
'I !I 
II 

!l 

t he Ci t y o f Richmo nd. " An "aggrie ved person " is defined i n 

the Vi r ginia Fair Ho usi ng Law a s one who "c laims to have 

been injured b y a discrimin~ tory housing pract i c e " or 

!I "beli~ves that such pe;r-so n w.il l be inju.re<;i by a 

ii . i discr~rnin·atory housing practice that is about to occur .~~· 

I COde § 3·6-96.1:1. "Person" is define d to includa, i nte r 

I 
. I 

i alia, "fair housin~ organizations . " Id. 5 And " [a)n 

. i 
~~ · ::::::::: t :• ::::.:a: t:::·::: t: i : : v::u::t ::n s : : t:n court 

. . t o obta ih appropr ia~~ · relie f wt th resp ect to · s u c h 

! 
I 

.! 

I. 

d iscriminatory . hous ing pract ice . II Code § 36- 96 . 18. 

HOME argues tha t " ( t ] here can be no qu e s tion t hat [ it ] 

i s a fai r hous i n g o r ganizatio n and t hat it has claimed 

Natio nwi de's di scrimi n ato r y hous ing pract ic~s have in j ured 

it." " Thus," HOME conc l ude s, "under t h e 'p l ain language of 

the s t a tut e , HOME . h a s s tand i ng." I n o th e r w.ords , it i s 

. s HOME po i nts out t hat the Virg i nia Fair Housing La w 

originally i n cluded on!~ a " c o rpora tion , associat i o n or 

uninco rporat e d organi zation " in i t s defin i tion of " perso n " 
a nd t ha t, i, n 1991 , the Genera l Assemb l y added "fair hous.ing 
o rgani zatio ns" to the definiti on . HOME says tnat, by thi s 

a dditi on ., "th e l e gi slatur e. made clea r tha t t h e standi ng of 

[ fai r ho u s ing ) o rga n i zatio ns wa.s t o b.e dis tingu ish ab l e fr om 
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. HOME',. s position that _the statute . impose_s a i~ss r .estrictive 

s tandard for standing than· might oth~rwi~e b~ required, . 

with the result ·that HOME -establishes its standing mere·l y 

by stating the 'terms of the statute. 

When HOME made this argument in the trial court, the 

trial judge remarked, "You can't just say it, there really 

I has . . . to be some--," at which pqint HOME's counsel 

_j said~ "Ther e has to be some meat to it, yes, Your Honor , 

i 
I And HOME has show·ed that there is meat to it in this case. 

I .And that's shown under the common law of Virginia anq we ' ve 

·-I presented to the- court [the] co:mrt),on law -_o:t Virginia with 

-I 
1 _ re~pect to st'andin9;" HOME's counsel also said "the 

I federal 1<?-w,_ which. is pe!suasive authority·, . likewise 

shows that HOME ·has :;;tanding in this case·, " and counsel 

named Havens Realty Corp, v. Coleman, · 455 u.·s; ~63 (1982), 

as the persuasive authority. 

Thu~, _ in the trial court , HOME _ asserte~ three bases 

for its claim to ' stan9ing, i.e·., the Supreme Court's 

decision in Havens, the Virginia Fair Housing Law, and the 

- common law of Virginia. HOME asserts the same three bases 

on appeal_. 

gener tc types of co:rporat·ions,. as-sociation-s, or 
organizations." 

·' 1'6 
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Havens Realty Corp. v . Coleman 
I 
I 

I HOME says that Havens " e stablishes [its) standing." 

\\ In Havens, HOME anQ. o thers brought a class action unde r ·the 

I 
1 federal Fair Housing Act against Havens Realty Corp . for 

·i 
:\ declarato r y , injunctive, and monetary relief for Havens' 

' I 
.: all~ged "racial steering" in its operation of two apartment 
I 

il complexes in Henrico County. HOME all'eged that Havens ' 

il ... ,. 

discriminptory p r act ices had injured HOME by frustrat-ing 
;i 
~I 
I its mission and causing a drain on its resources. On 
i 

I Havehs ' pretrial motion, t~e disirict court d i smissed the 

!I · a ·cfion, holding that the plain t.i: ffs · l acked· .s t ·andi ng . The 
1

11 for the . . Uni ted States Cou~t · of . Appeals Fourth tir~u i t 
:· 

reversed, ·arid the Supreme Court granted certiorari. 451 

u . s . . 9 0 5 { .1 9 81 ) . 

· I~ i ts qpinion, the Supreme Col).rt stated th.a t "the 

sole requi r ement f o r standing to sue under [the federal 

F~ir Housing Act).· is . the [f~deral Constitution's ) Art . . III 

minima ~f injury in fact : that the plaintiff allege that as 

a result of the defendant ' s actions .he has suffered ' a 

distinct and palpable injury. ' " 455 U. S . at 372 . The 

Court held that HOME's al l ega tion·s of injury concerning th€ 

frus t ratio n bf its mis s i o n a nd a drain on its resources 

. . 
were ~uffici~nt to withstand.Ha~ens ' ~ot i6~ to dismiss .. 

Id . at 379. The Court observed in a. footnote that "HOME 
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·will have to demonstrate at trial ·that it has indeed 

I 
suffered impairment in its .role bf facilitatihg open 

·i[ 
I 

housing before it will . be entitled to judicial relief." 

Id. n . 21. 

Havens involved interpre tation of the federal Fair 

Housing Act in a context presenting a question of non-
! 
I 

. \\ constitutional f.ederal law. A:_co.r.d_i n gly, the .. :.,.dec.i .. s~on. is 

.11 not bind_.ing on th_i_e _Cd~rt in thj.s_ c_a·se invo l_ying__g. sgt~ 
· j --- • 

statute and a_p ure _gpes_tion o f _s_tate ~aw. 6 Whi~e the 

Virginia statute contains· a proyisi.on (Code § ·. 36':.96.-23} 
. . . . . 

that ~JnJothing in [the Vir~inia Fair. Hoti~ing - La~] ·shall . 

abridge the federq.l .Fair Housing Act of 1968 (42 U_. S.C. 

§ 3 601 et seq . .} I " no-thing in the Virg.inia. st.at\,).te requires 

i that it be iriteipreted according to fedeial law~ 7 

! 
·I 
! 

I 
i 
I 

The Virginia Fair Housing Law -

I t is tr~e, of course , as HOME ma intains, that the 

statute permits an action to b~ brought by ~n " aggrieved 

person," .defined as .6ne wh6 ~ laims to have be~n or bel i~ves 

he will be injured. · But the s tatute does not fix a 

6 We note . that HOME cites "numerous" ( 10) lower federal 

cour t deci s i ons in which ~ tanding wa s fo~nd ~o exist under 

the feder~l Fafr Housing Act. 
7" . 

. HOME' s counsel stated during o r al argument that the 

Virginia . fq.i:r ·hous.ing st.ab,it e provide s_ that "it i s to be 

inte rpreted - in a - manner suhstanti ~ ll ~ equival~nt to fe~era l 

l~w . ~ Howev~r, the statut~ do~~ rto t s uppo rt thi s 

s ta tement. 
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st-andard f or determining :whether standing exis·ts. 

Undeni ably; HOME is a ''person" under t he statute, but 

Whether it is an "~g~rieved person" turns on whether it has 

1 been or will . be injured. 

I, 
Hence, the key word is "injured"; 

however , it i~ undefined. We resort, therefore , to the 

!j common law of Virginia for the appropriate standard for 
ti 
il 
'I 
·II 
II 
I 

·I 
I 

II 
I 

I 

j 

determining standing, a standard t-hat was .. already iD- p.lace 

in 1991. when .the .Vir'ginia Fair Housing .Law wa s amended ·to 

include the definition of a n "aggrieved person" and to add 

£air housirig organiiations t9 the definition. of »person. " 

1991 Va. Acts ch. 557. And nothing in the 1991 amendinent 

indicates ·an intention on the par·t . of the Gen.e ral Ass~ffibly 

t o l ower that standard. · · 

The. Virginia Common Law . 

Admit t edl y , the Virginia common law standard is more 

restrictive than its federal counterpart. In Ni c holas v. 

Law~ence, . l 61 Va. 58·9.' 171 S.E . 673 (1933), . we s-aid th.at 

. . 
for a person to have standirtg to invoke the j ur isdiction of 

a court, "he . mu?t s h ow that he has an immediate, pecuniary 

and substantial interest in the litigation , &nd not a 

remote or indirect . interest . " Id. at 5 9.3, 171 s· . E. at 674 

(~mphasis added)·. I n Cu~p v . Board of SuperYisors , 227 Va . 

580 , 31'8 S . E . 2d 407· · (1984), we said that the "concept of 

standing concerns its~lf with the characteristics of the 

1 9 



per·son or entity who files suit" a·nd that "(t]h.e essenc:e of 

the . s·tapding ihqu:i,.ry is whether {such person or entity ha·s] · j 

'a personal stake in the outcome of . the controversy . ' " Id. 

at 589, 318 S~E.2d at 411 (quoting Duke Power Co. v. 

i Catalina Envtl . Study Group, 438 U.S. 59, 72 (1978) 

I 
'• ·· ( emphasi·s added in .9!.EEl ) . And in Virginia Beach 

il Beauttfication Commission v . . Board .of. Zoning 1\ppeals., 2 .31 
!I -

Va. 415, . 344 S.E ~2d 899 (1986), we ~aid: 

In order for a petitionet to be "~ggrie~~d," it must 
affirm~tively appear . that such person has som~ direct 
interest in the subjec·t matter of the proceed;Lng tha.:t 
he seeks to at::tack. . . . (l:]tis not sufficient that 
the sole intet~&t of th~ p~tition~r is to advance some 

. per.c~i v.ed public right' .or to . redress .. some anticipated 
public · injury . . . .. the · ~or~ "aggrie~ed" in a 

· statute ~ontemplates a substantial grievance and means 
a denial of some .persorial or property· tight . ~ . or 
imposition of a burden or obl igation upon the 
pet~tioner . difterent from that suff~red by th~ public 
generally . 

· Id. at 41'9- 20, 344 S.E.2d . at; 902-Q3. (.emphasis added). · 

HOME says .it has standing to maintain its action 

against Nationwide because it "can identify economic and 
.. ·· . ·. 

hon-ecoriomic injuiie~ iesultin~ from· Natio~wide' .s 

discriminatory activities." Ac cording t o HOME, its 

injuries consist of the fruatration of its mission , the 

diversion of its resourc es, and the discriminatio n 

·practiced against it~ "tester/ag~nts . " 

,. 
I ... · 
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I 
I 

I 
i 
j 

l 
·I . I 

Frustration of Mission 

HOME ' s c;: l aim ·based· upon . the frust;ration of its mi.:;sion 

fails the Virginia test for standing. HOME itself has no t 

suffered any denial o·f homeowners 'insurance arid cannot 

claim injury based upon such a denial. It relies instead 

upon the purported injury to o thers resulting ftorn 

Nationwide ' s discriminatory practices . And , in the trial 
.I . 
I court, HOME included in its claim of purported inj 'ury t o 

I others resulting from Nationwide's practice$ "the harm 
I 

caused to the dity of Richmond, individuals, neighborhoods( 

the ta)< ba_se . " 

Henc::e, HOME'' s interest in the litigation. and its 

purported injury are not "·iriunediate, ·pecuniary and 

substantial" but "remote or indirect.q NicholaS~ 161 Va. 

a t 5.~3 , 171. s·. E. at 67 4. HOME ' s purported injury is not 

"different f~om that suffered by the public.·generally . " 

Virginia .Beach Beaut.:i,.fication Commission, 2·31 va·. · at 420, 
. . . . .. 

344 S.E.2d at 9'03 . · And HOME ' s interest in .. this litigation 

is reduced to an effort "to advance some perceived public 

right or to r~dress some anticipated public injury~" Id. 

at 419, 344 S.E.2d at 902. 

Furthermore, Virginia is not a c~ass~action ~tate, and 

" [a] n i .ndividu·al o.r entity does not acquire ·stand)-ng to sue 

.21 
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il. 

in a represent~tive c~pacity . by assertin~ the. ri~hts of 

~ ~ anothe-r~ unle·ss autho·rized by st'atute to do . so . " 

!I 
W • . S ·. 

ii Carnes, Inc. v. Board -of Supervisors, 252 Va. 377 , 383, 47 8 

. f 
S.E;2d 295, 300 (1996 ) . The Virginia Fair Housing Law does 

I ,, 

' not bestow such representative authority. To say, 

therefore, that HOME has standing in this c ase would, in 

;j effect., . conv.ert the proceeding i -nto .a class ac:tion and 

.I 
q permit HOME to sue in_ a repre~entatiye .capacity for 

;j discriminatory housing practices directed against someone 
'I 
ii d else who may not .himself have the· requir.§d . standing to - sue. 

' I 
:1 . 
:I 

Diversion of Resources · · 

:I 
ol 

II 
HOME's claim to st_anoing based -upon the diversion of 

ii 
:1 its resourc-es involves some $56, OOQ that HOME spent 
ii 
i: _i ·nves·tigating and testing Nationwide for its alleged 
ij 
;I 

" 
·11 ,, ., 
il 

dis9riminato~y practice~. This sum consi-sts in par t o f 

$6 , 000 to · $·7, 000 of HOME's own funds, repres ent i ng the cos t 

" ' of staff time spent in preparation f o r thi s . li t i gat ion . 

The balance, paid from federal ·grants to taling 

~ approximately $1.2 million, r epresents the pro ra ta s hare 

i! attributable to Nationwide of the cos t of HOME ' s 

i 
I 
' 

investigation of approximately _ thirty insu~ance co~panies, 

i 

il 
II 

inc luding Nation~ide, writ i ng homeowners cove r age in 

-Ridunond . Also involved in HOME's diveraiqn of r~so~rces 

claim to standing is the value of a f~deral grant ear 

22 
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education th~t HOME lost when it chose instead an 

enfor~ement grant in orde~ to contin~e with its 

I 
r in~estigation o f t he ins~rance industry. 

!I 
·Finall y , HOME 

lf ., 
" 

says that it had t o divert resource s fr om other testing and 

education programs to identify Nationwide's discriminatory 

!I practices. 

It i~ elementary that one who ~eeks damages as redress 

for wrongful action must n~t only prove the wrongful action 

i but also a causal connection between the wrongful actio n 

I 
I 
II 
il 
II 
I 

! 
. i 
. j 

i 
I. 

and the ifijury cbmplained of. · Phillips V; Southeast 4-H 

E du c . c t r . , 2 57 v a . 2 6 9 , 2 1 5 , 5 1 0 s . E . 2 d 4 5 8 , 4 61 · ( 1 9 9 9 ) . 

Even Havens requires that an injury be " 'fairly traceable'" 

to .a discrimin~tory pr~~tice to satisfy the requirement of 

inj_ury in. fact . 455 U.S. at 376. 

There can be no causal conneGtion betw.een action, even 

1

1 

though wrongful, and injury that is self-inflicted . HOME ' s 

·i .II executive dir~ctor testified below that "[plrior to HOME 

I 

I 
•I 

undertaking . . the syste mi c industry homeowners 

insurance investigation" when HOME 's first fed~ral grant 

"came th.rough" on January 1, 199 5, HOME had " received no 

complaints about Nationwide in the Richmond area." 8 HOME' s 

8 HOME's e~ecuti ve director testified HQME knew that 
Nationwide ~ad been sued in To ledo, Ohio, for 
discrimina t ory practices and had ·filed a laws·~i t _agains t 
the Secretary ·of Hous ing and Urban Devel_opment 

23 . 
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decisions to· undertake the investigation, to spend part of 

the grant ·funds ' on · the invest~g~tion, to devote staff time 
·. ,. 

J\ to preparation for this litigation, to choose an 

:i ·enforcement grant rather than ari educational .grant, .and · t o 

!\ divert resources from other testing and education programs 
·! 

!I were all made voluntarily., independent of anything 
'I 

jJ .Na tionwide · d.ict or fai.leq to do wi t:Ji. respect to min9r i ty 

·:1 neighbOthppds in. the City o.f Richmond:. 

' 
1 What wa·s said in Fair J;:mployment Council v. BMC 
I 
! 

Marketing Corp., 2'8 F. 3d 12 68 (D.C. Cir·. 1'994 )· , is· 

pertinent. here: 
i 

. il 
I 

I 
I 
I 
!I ,, 

.I 
I 

I 

The diversion of resources to .testing might well har~ 
the -council's other program~~ for money spent on 
testing is money . that is not spent ori other thin~s. · 

But t~is · particular harm is self-inflicted; it result s 
not ~rpm any actions taken by BMC, but ra.ther from the · 
Council's own budgetary choic~s . 

Id; at · 1276. 

And this from Association for Retarded Citizens v. 

Dallas County, 19 F.3d 241 (5 t h Cir . 1994), a fair housing 

case: 

The mere fact that an organization redirects some 
of its resources to litigation and legal counseling in 
response to actions or inactions of another party is 
insufficient· to impart stanc:ling. upon the organization. 

Id. at 244. 

conten6in~ th~t the f~ir h6using laws did not cover 
Na.tionwide. 
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I 
j 

Also pertinent is th{s statement · from another fai~ 

housin~ ca~e, Project Sentinel v, Ev~~green Ridge 
i .· '· 
il Apartments, 40 F. Supp.2d 1136 (N.D. Cal. 1999) ·: 

i 

ij 

:! 
i! 
I 

:I 

:i 
;I 
j i 

Plaintiff cannot manufacture standing by first 
claiming a general interest in lawful conduct and then 
alleging that the costs incurred in identifying and 
litigating instances of unlawful conduct constitute 
injury in fact. 

Id . at 1139. 
i. 
I 

i 
'1 • Discriminatio n against "Tester / Agents" 

:1 
il HOME's claim to standing based upon the discriminat ion 
I 

i pra~ticed against its "tester/agents" rests on e~en shakier 

I 
I' grounds . HOME theorizes that "when the testers encountered 

1. di.sc-riminat.ion by Nationwide, that was an affront to the 

I 
l 
I 
I 

testers, who were HOME's agents, and an insult to HOME's 

fair housing work." 

But the testers suffered QO iecognizable injury. They 

had no bona fide interest in purchasing insurance from 

. 
Nationwide; indeed, HOME stipulated that "norte of the 

·testers were authorized to purchase insurance." The 

testers did not even ask for quotes on their own homes. 

Furthermore, a tester did not know who his o r her 

partner was or what race the partner belonged to, did not 

know what home the partner was testing, whether the partner 

receiVed quotes from Nationwide, or what the reSul~~ of the 

25 
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partner's tests were. In short, the · testers never directly 

I 
encountered the effects of Nationwide's Q.lleq·edly 

discriminatory practices and, hence, had rio standing 

I 
' ' , I 

II 

I 

themselves to maintain an a c tion for those practices. And 

it follows that the testers could not derivatively have 

bestowed standing upon HOME. 

That the testers have. suffered no reco~nizable injury 

!I is exempiffied ·by a ·holding. of .the trial court · that is . not 

;I 
I 

I 
I 
I 

at issue in this appeal. Originally , in addition to HOME, 

several individual ' owners of test homes in African-American 

neighborhoods ih th~ City of Richmond were named as 

I 
. ; plaintiffs. Howev~r, . they wer~ dismissed from the case on 

I 

I 
I 

I 

Nationwide's motion because, a~ the trial judge exp lained,· 

they had not "suffered any damages · tha~ the law can 

recognize." Yet , HOME insisted that " [t]he individual 

plaintiffs in this case stand on the same footing, 

esse~tially, · as testers." Nationwide says ~hat " [t ] he 

testers, who were ·merely pretending to be homeowners, 

cannot possibly have greater rights under the law," and we 

agree. 

As one court put the matter in a fair housing case: 

[Testers] are inves tigators; they suffer no harm o ther 

than that which they invite in order to make a case 

against the persons investiga·ted; there is no 

suggestion in this cas~ that they wexe paid less to b e 

testers than the o pportunity costs of their time. Th e 

2 6 
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idea that th~ir legal rights have been invaded seems 
an arch-formalism. 

I I Village of Bellwood v .. Elwivedi, 895 F . 2d 1521, 1526 (7 t h 

I Cir. 1990). 
I. 

I CONCLUSION 
I 

I • With due respect for HOME's worthy mission of 
i 
i 
i1 providing e·qual housing opport·uni ties in the metropoli t a n 
I 
! 
·I 

j Richmond area, we conclude nonetheless that HOME lacks 
' ' 1 
i standing~. o maintain its actio n a gainst Nationwide. :I 
I 

trial court erred, therefo re, in denying Nationwide's 

The 

motion for summary judgment . Accordingly, we will reverse 

the j'lJdgment of . the trial court, set aside the jury 's 
i 

I verdict, and enter final judgment here in favor of 

I Nationwide. 

Revers~d anct final judgment. 

JUSTICE HASSELL, with whom JUSTICE LACY and JUSTICE KEENAN 
join, dissenting. • 

-:~ . 

·' 
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JUSTICE HASSELL, with whom JUSTICE LACY and JUSTICE KEENAN join , dissenting. 

I dissent because I d~sagree with the majority's 

conclusion that Housing Opportuni t ies Made Equal, Inc . , lacked 

s t anding co pursue its claims of racial discrimination against 

Nationwide. The General Assembly amended the Virginia Fair 

Housing Law ~n 1991 to permit t1ousing organizations suc h as 

HOME to pursue housing discrimination claims i n the courts . 

HOME proved with overwhe ln1ing evidence that Nationwide engaged 

in intentional acts of rac ia l discrimination aga~ns t bl ack 

citizens who reside in the C1ty o f Richmond. Yet, th e 

majority concludes th a t housing o rganizations , s uch as HOH£, 

cannot use the courts to vindicate the r ight s of citizens who 

have been sub j ected to housing discrimination. 

I. 

Plaintiffs, Housing Opportunities Made Equal , Inc., 

(HOM£), Donna Sully, Handa Canada, and Shelcon Jones, filed 

their amended motion for judgmen t against defendants, 

Nationwide Mutua l Insurance Company, Nationwide Mutua l Fi r e 

Insurance Company, Jim Bocrie, Bo nd-King & Associates, Butler 
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& Hail e y Insurance Agency, Cannan-Fincher Insurance Agency, 

Daniel J. Sizen~re, John R. Stech, Jr., and Walton Insurance 

Agency. The plaintiffs al l eged that. t he defendants committed 

acts of racial discriminati on 1n violation of the Virginia 

Fair Housing Law. 

During the course of a two- weer: trial , the c~rcuit court 

granted the defendants ' mot1on to strike the ind1v1dual 

plaintiffs and also the defendant s ' motion to s trike t h e 

i nsur a n ce ag encs and agencies. Ac che conclusion of che 

trial, the jury returned a verdict of S500,000 in compensatory 

damage s and SlOO, 000 ,000 in pun~-cive da1nages against 

Nationwide ~!u-cual Insurance Comp any and Nati o nwide Mutual f~re 

Insurance Coznpany (here inaft er referred to as Nationwide) . 

The circuit court entere d a JUdgment confirming the v e rdic t , 

and Natlonwide appeals. 

II. 

A. 

I will app l y we ll-establlshed principles of appellate 

review. A circuit court ' s judgment 1s presumed to be correct, 

Wright: & Hunt, Inc . v. Wright, 205 Va. 454, 460, 13-/ S . E . 2d 

902, 907 (1964), and it will not be set as1de unless it 

a ppears from the evidence that the judgment: is plainl y wrong 

or unsupported by t h e ev1dence . Code § 8.01 - 68 0; Ravenwood 

Towers, Inc . v . Woodyard , 244 Va . 51, 57 , 41 9 S . E.2d 627, 630 

2 

~\ 
\ 
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(1992) . A litigant: who comes before this Court: armed with a 

jury verd1.cr. approved by t he circuir. cour t: "occupies the most 

fa vo red posit:ion known t o the law. " Pugsley v . Priver. re , 220 

Va. 892 , 901, 263 S . E.2d 69, 76 (1 98 0). On appeal , I will 

st:ate the evidence and all reasonable inferences deducible 

therefrom in the light: most favorable c o HOME, t:he prevailing 

litigant at trial . Ravenwood Towe rs, 2 44 Va . at: 57, 419 

S .E . 2d at 630 . 

HOME is a non- profit corporation o r ganized under 'the la\.JS 

of t:he Commonweal'th of V1.rgin1a . It: is also a fair hous1ng 

organizat: i on formed in 197 1 t:o make equal opportunit: y 1.n 

h ous1ng a r eali t: y in central Vlrginia, wh ich includes che City 

of Richmond. HOME was founded by a group of people, 1.ncluding 

members of th e r ea l escace t ndustry , who were concerned about 

r acially- segrega t ed housing pacterns and unfai r housing 

d iscriminati o n in Richmond. Cons c a nce Chan~erlin , HOME ' s 

executive direc t or , stated tha t '' HOM£ seeks t:o ensure equ al 

access to housing for a ll persons through counseling, 

education, and advocacy . " She testified ch a t HOME provides 

coun sel1ng co individua l s and famil ies co ass ist t:hem w1th 

their housing needs . HOME a l so provides educa t ion and 

training t o members of rhe ho using industry so chat: they are 

aware of t:he fair housing l aws. HOME has programs t:o educa t e 

3 
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housing consumers about their rights and responsibilities. 

HOME is also an advocacy organizat ion, but i t consider s 

l itigation " (a) last resorr.. '' 

In 1 994 , HOM£ received a federa l g r an t fro m t he United 

Sta t es Depart ment of Housing and Urban Development to examine 

r acial d i scr imination pract ices by insurance compani es that 

issue homeowners' insurance . HOME's investlgation included 30 

insurance companies and ~nsurance agencies. HOME also 

c onducced a survey and received responses which iodicat~d to 

HOME that b l ack homeowners in predominantly black 

neighborh oods in the City of R~chmond were c h arged mo r e for 

homeowners ' insurance than white homeowners ~n white 

neighborhoods in the City. 

In the course of its 1nvestigation , HOME decided to 

conduct tests of insurance companies . HOM£ conducted 90 

"pairs of tests " and 15 of t:.hose tests included Nationwide 

agents. Chan~erlin described the tests as follows: 

" In:3urance testing is a l in: le bit: different 
from rental testing, for instance. I n 
lnsurance testlng, what you ' re doing, you~re not 
matching people. You ' re matching houses. What we 
did was to try to find matched pairs of houses , 
houses t h at were s1milar in age a nd construction and 
·maintenance. The pri1nary differ·ence be t ween che 
houses is that one house would be in [a black ) 
neighborhood and one house would be in a white 
neighborhood. 

''Testers were assigned to l:hose houses. A 
tester who was going to make a call, a white test:.er 
would be assigned to a white house in a white 

4 



Jon- 18-00 05:26nm From-MEZZ ULLO AND McCANDLISH 804 77538 16 T-929 P 07/37 F-668 

r 

neighborhood ~o call abou~, and a black ~ester wou ld 
be assigned to a black house in a blac k neighborhood 
to call about. Each would make calls to the same 
agency to see whether they could ge t homeowners[ ') 
insurance.'' 

In response to the question , ~~ ~~hy do you need to use 
test ing to investigate discrimination? ", Chamberlin replied : 

''Well . . discrlmination doesn't happen with 
somebody saying 'I ' m not going to do this because.' 
People are too smart, if they are go1ng to 
disc riminate , to do it that way . 

"Testing is frequem:ly the only way ~ha~ you 
can develop the evidence t hat will le ~ you know what 
is really going on. 

"Te :;ting can . . be a ver y c l ea r indicat:ion 
of whether [racial) discrim1na c1on is occurring." 

HOME employed a tes~ coordinator to supervise t h e 

testing . Al l cest:ers were tra ined "co be objective and 

careful observers. " Chamberlin descr~bed ~he p ersons who 

conducted the tests as ''some of (HOME ' s] most exp erienced 

~est ers. They we re peop le who were tra1ned and willing t o do 

this. " The testers were people with various pro f essions and 

included "bankers and salespeople and directors of 

organl.zations. " 

Fifteen tests were conducted on Nati o nwide . Matthew 

Hines, HOME's tes t coordinator fo r the Na tionwide tests, 

cest i fied tha t he decided to test houses in Ginter Park, 

described as a white nelghborhood in Richmond, and Highland 

Park and Barto n Heights, described as black nei ghbo r hoods in 

Richmo nd. 

5 
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Wanda Canada, a rester, testlfled that she called Daniel 

J_ Sizemore, a Nationwide agent, on July 5 1 1995. She told 

him that she desired t o purchase a hous e in the Barton Heights 

neighborhood and that the closing date was July 24, 1995. She 

informed him that she desired ro obtain a quote for 

homeowners' insurance. He refused to provide her with a quote 

for the i nsurance . He stated: "For homes over 50 years, we 

require a preinspection by one of our ins p ectors. We like to 

have a 30-day lead time co g~c a n inspec~or ouL there, to 

check the plumbing, the roofi make s ure that everything is 

okay." However , the same Nationwide agent, Dani e l J. 

Sizernore 1 treated a white t ester different l y . Elizabeth Poe 

testified that on May 16, 1996 , she contacted Sizemore. She 

informed him ~hat s h e des1red homeowners ' insurance fo r a 

h o u se l ocat ed on East Seminary Avenue, which was descr ibed as 

a white neighborhood. She stated : 

"I called him up a nd '>-Je spoke a bout th e 
address. I told him the address of the 
neighborhood, and t hen he asked me a number of 
questions about the house, the a ge o f [the] house , 
the construction and all of those things. And then 
at the . . end he suggested tha t we n eeded t o 
insure it for more than its value t o ha ve guaranteed 
replacement cost. I said : Would you insu re it for 
t he price, the purchase price? He said at that 
point h e would need to -- I need more informaLion on 
Lhe square footage. I agreed t o ca ll him back. 

"He gave me a verbal quote over the phone. I 
called him back the next day with the s quare footage 
for the basement and each f l oor , and then he gave me 
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a slightly d iffere n t quote when he mailed me the 
written quote, which he mailed very promptly. " 

Canada a l so performed a test with Nat ionwide's agent, Al 

Taylor Sh e ca lled Taylor on July 20 , 1995, and t old him that 

she intended co purchase a house i n t he Barcon Heights 

neighborhood and that the h ouse was 70 years old. Taylor 

re fused to provide her wi t h a quo t e for t he requested 

insurance. Ra t:her, he responded, '' I don 't have a markec for 

it. . [I ]t' s 70 y ear s old, and that ' s too bad, and che 

only thing I could do is call (another insurance company)." 

Sandra K. Gre e n, a wh i te cester, conduc ted a tes c w~th Al 

Taylor on July 1 0, 1995. She call ed him and to l d him chac she 

wa s "b uy ing a house a nd . n e eded q uotes for homeowners (') 

insurance. " In r espon se to quesr:ions that h e asked, she told 

him chat the house s h e desired to insure was i n Gint er Park 

and that the house was over 70 years old. He told her t h ac he 

could provide he r wi th homeowners ' insur a n ce a nd quoted her a 

premium of $344 . Subsequenr.ly, he fon..Jarded a writ t e n quo te 

to her in the mail . 

Reg1na Leftwich, a blac k tester , pe r formed a te s t on 

Nationwide agent , John R . Stech, Jr. She placed a telephone 

call to S tech's office and Linda Estes a n swered c h e telephone. 

Left:wich told Estes tha t she desired to obtain h o ineo.,.mers' 

insurance for a h o u se on Edgewood Avenue, wh ich is l oca t ed in 
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the Barton Heights neighborhood. Estes asked her for "the zip 

code of the property, and Leftwich gave it to her. Lef"twich 

also informed Estes that the house was over 70 years old. She 

told Es"tes that the closlng date was October 31. Estes 

initially told Leftwich that Leftwich could obtain insurance 

at a rate of $306 per year. Leftwich asked Estes to mail a 

written quote to her, and Estes promised to do so. 

Later, Estes called Leftwich over the telephone and 

stated, "I sa ... , the house, I can't insure 1 t, sorry, " and hung 

up the phone. Subsequently, Leftwich placed a telephone call 

to Estes and asked why "Natlonwlde was unable to write 

homeowners['] insurance . and was there an issue of which 

[she] should be aware. [Estes] said this particular 

Nationwide office did not write homeowners['] [lnsurance] ior 

houses great:er t:han 50 years o! age. •· 

At trial, Stech test:ified tha"t he was aware that Linda 

Estes had spoken to Leftwich and that hls office had sent a 

written quote for insurance to her. He also confirmed that he 

called Ms. Estes and told her that "[w] e cannot now give you a 

quote on this property" and that no reason was given for the 

failure to provide a quote. Stech gave the following 

testimony: 

"Q: Ms. Estes told [Leftwich] that your office 
did not insure homes over 50 years old; is that 
correct? 
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"A: That ' s \-Jas Hs. Est e s said , yes_ 

"Q: When Hs. Estes told !1s. Le ftwich that your 
office does no t insure homes over SO years old, t h at 
was untrue, wasn' t i t ? 

"A : Yes, it was. 
"Q: Because you unde rstood that Na t:ion wide d1d 

insure homes over 50 years , d idn't you? 
"A: That ' s correct . 
"Q : In fact , you , just with in t he few days 

prior or a r ound the situation with Ms. Leftwich, you 
had issued quo t es or proces sed ins u rance 
a p plica t ions for homes that were over 50 years of 
age; correct? 

"A : That ' s corre c t." 

Stech a lso testifi e d that he had mai led a written quote for 

homeowners ' insurance to a whit e f ema l e f or a home o v er 50 

years old. 

HOME ' s testing of Na t lonwide revea l ed that Nationwide 

refused to issu e homeowne r s' insurance quotes for nine of the 

15 tests for houses in black neighborhoods, which totaled a 

60 % reject1on rate. However, Nati onw1de o nly refu sed to 

provide quo t es f or four of the 1 6 home s i n whi te 

n e i ghborhoods , a 25% rejection rate. Each pair of h omes was 

ma t ched, however , for similar feature s and age. 

Nat1onwide agents gave the f ol l ow1 n g reasons for their 

decisio ns to refuse to offer homeo wner s' ins ura nce to 

h omeowners in predominantly blac k n e ighborhoods : Na tionw1d e 

did not insure hon1es over 50 years o ld ; Nationwide needed 3 0 

days notice before closing in o rder t o wr1te i nsuranc e; o r 

Nati o nwide did not insure h omes wi th market va l ues l ess than 
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S60 , 000. However, in each corresponding test, the white 

tester who received a quote had represented to the Nationwide 

insurance agent that the "quoted" house had a s1milar age, 

closing da t e, and marke t value as a house in a black 

neighborhood for which Nationwide refused to provide an 

i nsurance quote. In every test in which bot h homes received 

quotes, t:he quotes for insurance pren1iwns given to the black 

t esters were higher than the quotes g~ven co the white 

t:esters. 

Patrick Irvine, a Nationwide employee, had been the 

agency manager in central Virginla for over 28 years. He 

tes t ified that a Nationwlde agent can provide a homeowner with 

a quote even if a house lS over 50 years old and an inspection 

has not been performed . The quote would simply be subject to 

a favorable inspection. 

Joseph Lowe, III, a former Nationwide insurance agent , 

t est ified that Nationwide used race as a factor to distingulsh 

between the issuance of homeowners ' insurance policies to 

homeowners in black neighborhoods and homeowners in white 

neighborhoods. He gave the following testimony; 

"Q: Let me ask you : Do you remember, even 
genera l ly, specific homes that you tried to i nsure 
in [black] neighborhoods that may have been 
comparable to homes i n other neighborhoods? 

"A: I can't remember specific homes , but I can 
remember neighborhoods . In other words, some 
neighbor hoods, primarily over i n the Church Hill 
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sect:~on [of Richmond) , over in che east: end, I would 
write a particular house, and Nationwide would not 
accept that house. And I, for certain reasons, I've 
seen houses of the same caliber writ:ten in whit e 
neighbor[hoods ] chat Nationwide did accept:. And I 
even had cases where I'd go i nco a house in a 
neighborhood, wrote chat: house, wroce chat 
particular hous e 

"I've gone int.o certaln neighborhoods and 
written houses that: Nat:ionwide rejected chat: 
parcicular house because of the house next door to 
it; in other words, saying tha t t:he house next: doo r 
to it is t oo -- it 's too close, or coo old, or 
some thing of that nature. When that same house that 
Nationwide rejected was wrlt:ten in a __ . whit e 
neighborhood, I have gotten that same similar house 
t:hrough. Pu-r: ~ t: chat: way." 

William H. Lee, Sr . , anocher former Nacionwide insurance 

agent:, cestified that: Na t ionwide treated homeowne r s ~n black 

ne~ghborhoods differently chan it treated homeowners in white 

neigh borhoods. He said that: Nacionwide implicitly d1rected 

ics insurance agencs that: Nationwide did not wish to ~nsure 

1 properties in certain black ne1ghbo rhoo ds in Richmond. He 

also testified that Nationwide applied ics insuran ce 

underwrit1ng s t andards more strlngen t ly to houses in black 

neighborhoods: 

"Q: And how did Nat lonwide ' s treatment, based 
on your o b servation and your experience , how did 
Nationwide ' s treatme nt o£ homes in [b l ack ) areas 
compare with Nationwi d e ' s c rea trnent of h orues in 
[white] areas? 

"A. Much s tric t er . 
"Q: Much ntore sr:r1ct: ? 
"A : Thar:'s right:. " 

11 
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Nationwide used the racial composition of neighborhoods 

as a factor in its marketing strategies. After a 1990 market 

study, Nationwide used a racial profile report known as 

MicroVision . The developers of MicroVision identified every 

z~p code in the United States and placed each zip code into 

one of 50 categories, evaluated primarily by racial identity. 

Nationwide used these designations that contained racially-

offensive stereotypical names. For example, black communities 

with c~rtain ~ip codee in Richmond wer~ referred to as 

11 difficult: t:ilnes." Members of t:his community were described 

as ''working hard to survive, they have li t:t:le tirne for 

recreat:ion , but: t:hey do wat:ch sit:uatlon comedies and read TV 

Guide.'' 

Nationwide d1vided Richmond z ip codes into market groups 

and applied rac~al profiles to each zip code area. Four of 

the market groups were designated ''affluent, " "mainstream, " 

"inacure, " and "country living," and Here considered by 

Nationwide as favorable marketing groups. Neighborhoods 

comprised of white homeowners were placed in t hese favorable 

marketing classifications. Nacionwide classified every black 

neighborhood in Richmond as unfavorable and placed the 

neighborhoods 1n an undesirable market ing category labeled 

"remaining diverse." 
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Nationwide also used a marY.e~ing tool referred to as ~~s 

Local Area Marketing Plan to help define Nationwide's 

insurance market. This marketing plan also placed every zip 

code into one of four cacegor1es: besc in s cace, best in 

market , next besc in market, and remaining. Every zip code 

area chat had a predominantly black population in Richmond was 

placed in the "remain .1.ng '' ca r.egory. 

John Robert Hunter, Jr., who served as the chief actuary 

of the Federal In£urancc Adrn~n~ s tration Agency , and who was 

subsequently the administrator of the fede ra l Insurance Agency 

in the United States Department. of Housing and Urban 

Development under two United Sta te s presidents, qual ~f~ed as 

an expert witness on the subjects of regulation ot insurance 

companies , issuance of hOltleO'vJners ' insurance policies, 

" redlining," insurance ac tuarie s , a nd ins urance surplus 

requirements . He testified that from an actuarial vantage, 

the racial composition of a neighborhood has no correlation to 

insurance risks . He testified tha t Nationwide ' s marketing 

data is not related to actuarial d a ta or experience in the 

community, but that Nar.ionwide ' s marketing plan and its 

Mlcr oVision macer~al contaln rac 1al identifiers. Hunter 

opined, without object~on, r.hat Nationwide's marketing 

policies and st r ategies 1ndicace r.hac Nationwide cried to 
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avoid issuing insurance policies to black homeowners in black 

neighborhoods in Richmond. 

Rick Becker, Na~ionwide's market manager for ~he 

Commonwealth of Virginla , testified ~hat Nationwide's 

homeowners' insurance products that are sold in black 

neighborhoods are more expensive and less comprehensive than 

other Nat l onwide products which afford more protection to non-

black homeowners. Dr. Scott Harring~on, Nationwide ' s own 

expert wi~ness, gav~ the fol~owing cescimony: 

"Q: A company's target market, in which you 
discuss target marketing, should not focus on racial 
characteristics of neighborhoods, should i~? 

"A: That would be illegal and unfair, in my 
opinion_ It's illegal and, according to my opinion, 
it would be very unfair. 

"Q: Just because a neighborhood is a. minority 
neighborhood does not 1nean, for example, it's a bad 
risk or likely to have losses, for example, or 
excess losses, would it? 

"A: You ' re correcc. '' 

Chamberlin, HOME's executive director, tes~ified that 

HOME was forced to divert resources from other agency programs 

in order to conduct its lnvestigation of Nationwide's 

racially-discriminatory practlces. Addi~ionally, HOME 

expended $6,000 to $7,000 worth of staff time ~o conduct the 

investigation. HOME also was required to provide 

approximately $150,000 of its resources to implement a HUD-

sponsored grant which i~ had obtained to investigate race or 

discriminatory practices in the provis i on of homeowners ' 
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insurance. HOME also had to divert resources from other 

programs to conduct its investigation. 

III. 

A. 

Code§ 36.96.1(8), which is part of the Virginia Fair 

Housing Law, states: 

"It is the policy of 1:he Conunonweal'Ch of 
Virginia to provide for fair housing throughout the 
Commonwealth, co all its citizens, regardless of 
race, color, religion, national or~gin, sex, 
elderliness, familial scatus, or handicap, and to 
1:ha1: end to prohibi'C discrimlnatory prac'Cices w~th 
respect co residential housing by any person or 
group of persons, in order that the peace, health, 
safety, prosperlty, and general welfare of all the 
inhabitants of the Commonwealth may be protected and 
insured. This l aw shall be deemed an exercise of 
the pollee power of the Commonwealth of Virginia for 
the protection of the people of the Commonwealth." 

Code § 36-96.4 states in part: 

"P.... It shall be unlo.wful fot any person or 
other entity, including any lending institution, 
whose business includes engaging in residential real 
estate-related transact1ons, to dis c riminate against 
any person in making ava~lable such a transaction, 
or in the terms or conditions of suc h a transaction, 
or ~n the manner of providing such a transaction, 
because of race, color, relig1on, na t ional origin, 
sex, elderliness, familial statu s , o r 
handicap. 

"8. As used in this seccion, th e term 
" residential real estate-related tran saction" means 
any of the following: 

"2. The selling, brokering, ins uring or 
appra1sing of res1dential real property . " 

Code§ 36-96.18(AJ st a tes in relevant part: 

15 



Jan- 18- 00 05:29pm From-MEZZ ULLO A~D McCANDLISH 8047753816 T-929 P 18/ 37 F-668 

"An aggrieved person may conunence a civil 
action in an appropriate United States district 
cour~ or state court not later than t wo years after 
the occurrence or the termination of an alleged 
discriminatory housing practice . " 

Code § 36- 96.1:1 states in par~: 

"For the purposes of ~his chapter, unless the 
context clearly ~ndicates otherwise : 

"' Aggrieved person' means any person who (i) 
claims to have been injured by a discriminatory 
housing practice or (ii) believes thac such person 
will be injured by a discriminatory housing practice 
that is about to occur. 

"'Discrimina tory housing pract:ices' mean::; an 
act that is unlawful under §§ 36-96.3, 36- 96.4, 36-
96.5, or§ 36-96.6 . 

"'Person ' means cne or more lndividuals r 
whether male or female, corporat:ions, partnerships, 
associations 1 labor organ~tationsr fair housing 
organizations, civil rights organizations, 
organizations , governmental entit i es, legal 
representatives, mutual companies, joint stock 
companies, trusts, unincorporated organ1zat1ons, 
trustees, trustees in bankruptcy, receiv ers and 
fiducJ.aries." 

B. 

Nationwide argues t:ha t HOt-f£ lacks s t:anding under the 

Virginia Fair Housing Law to pursue a c a use of action under 

the aforementioned statures because HOM~ is not an 11 aggrieved 

person." Relying upon our decision in Virginia Beach 

Beaut:ification Commission v. Board of Zon1ng Appeals, 231 Va. 

415, 419, 344 S.E.2d 899, 902 (1986), Nationwi de asserts that: 

HOM~ must show t hat it has an 1mmediate, pecuniary, and 

substantial interest in the litigation in order to have 
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standing. Responding, HOM£ contends that it is an aggrieved 

person within the meaning of che Virginia Fair Housing Law a nd 

that Code § 36-96.1:1 specifically contemplates that falr 

housing o rganizations, such as HOME, would be permitted to 

seek redress in the courts fo r conduct which is proscribed by 

the Virg1nia Fair Housing Law . I agree with HOME . 

In Virginia Beach Beautification Commiss1on, this Cour t 

considered whether a beautification commission had standing at 

con~on law to challenge a board of zoni ng appeals ' decislon to 

grant a height and setback var1ance for the construction of a 

hotel . The commission was a non-stock Virginia corporatlon 

with a membership of over 400 persons and organizations, and 

its stated goal was '''to help make and keep Virg1nia Beach one 

of the ruost: beautiful ci tie:; in the state. ' " Virginia Beach 

Beaut:ificat1on Con®ission, 231 Va. at 418, 344 S.£.2d at 902. 

This Court observed that the co~nission was a person 

within the meaning of Code § 15.1-497 which provides that any 

11 person'' who is "aggrieved" by any decision of a board of 

appea ls , " or any taxpayer," may present t o the appropr1ate 

ci rcuit court a petition for certiorarl to rev iew the 

decision. Id. This court held , however, that the con~iss1 on 

was no t a person " aggrieved" within the meaning of Code 

§ 15 . 1- 497. Applying common law princi ples, this Court 

stated: 

17 



Jan- tij-00 05: Z9pm From-MEZZULLO AND McCANDLISH 8047753816 T-929 P Z0/37 F- 668 

"The term 'aggr ieved ' has a settled meaning in 
Virginia when it becomes necessary ~o determine who 
is a proper party to seek court relief from an 
adverse decision . In order for a petitioner to be 
'aggrieved, ' it must affirmatively appear that such 
person had some direct interest in the subject 
matter o f the proceeding that he seeks to attack. 
Nicholas v. Lawrence, 161 Va . 589, 592, 171 S.E. 
673, 674 (1933). The petitioner 'must show that he 
has an immediate , pecuniary and substantial interest 
in the litigation, and not a remote or indirect 
interes t.' Id. at 593, 171 S . E . at 674." 

231 Va. at 419, 344 S.E.2d at 902 . 

Our holding in Virqinia Beach Beautification Commission, 

however, is simply not pertinent here. Code§ 15.1-497 ' , 

unlike Code § 36-96.1:1 of the Virginia Fair Housing Law, does 

not contain a definition of the ternt "aggrieved person." The 

sea tutory definicion of '' aggrieved person" contained in Code 

§ 36-9 6 .1:1 is significantly d~fferent and less stringent than 

t:he word "aggrieved'' tha t is discussed in Virginia Beach 

Beautification Commission. For example, the statu~ory 

definition of "aggrieved person '' contained in Code § 36-96.1:1 

refers to any person who clalms to have been injured by a 

di scriminatory housing practice or believes that s u ch person 

will be injured by a discriminatory housing practice that is 

about to occur. This standard is significancly different from 

our common law definition of " aggrieved" because at common 

law, a plaintiff is required to show more; a plaintiff is 
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required t.o demonstrate that he has an immediate, pecuniary, 

and substantial interest. in the litlgation . 

Unde r common law standing princ i ples, a housing 

organization would not have standing t o v~ndicat.e a violation 

of the Virg~nia Fair Housing Law because the common law 

required that t he housing organization possess an immediate, 

pecuniary, and substantial interest in the litigation. Yet, 

the General Assembly amended the Fair Hous1ng Law in 1991 to 

include a hou.::; ing organi za t:.ion as ··a person" 1.-li t:.hl n the 

meaning of that law. 

Under the ma jority 's hold~ng, a fair housing organization 

such as HOME would never have standin g t o pursue a cause of 

action or administrative remedles under the Virginia Fair 

Housing Law because a housing organizatlon could never incu r 

an injury. Code§ 36- 96.1:1 defines a n '' aggrieved person " as 

any person who claims to have been ln jur ed by a dlscrim~natory 

housing practice or bel~eves tha t such pe r son will be ln]ured 

by a d1scriminat.ory pract~c e tha t ~ s about to occur . This 

Code provision a l so defines "person," amo:~g other things , as a 

fair housing organization. 

Code§ 36-96.4(Al prohibits an insurance company, such as 

Nationwide , from engag1ng 1n acts of racial di scrimination in 

·Code § 15.1-497 has been recodif1ed and is currently 
Code§ 15.2-23 14. 
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housing-rela~ed transactions. HOME, which is a fair housing 

organization and also a Virg~nia corporation, does not have a 

racial identity . Because HOME has no racial identity, under 

the majority's holding, HOME could never be injured with~n the 

meaning of the Virginia Fair Housing Law . Sign~ficantly, and 

most disturbing, the majority ~s unable to explain how a 

housing organization could ever have standing to pursue a 

claim under the Virginia Fair Housing Law . 

The effect of the maJor~cy·s construcc~on of the word 

"injured'' is t o render meaningless the General Assenlbly' s 1991 

amendment of the Virginia Fair Housing Law t o ~nclude housing 

organiza~ions wJ.t.hin the definicion of "person." This Court 

has held that the General Assembly does not perform 

meaningless, useless 1 or vain acts when enactJ.ng legislation. 

This Court s t ated in Natrella v. Board of Zoning Appeals, 231 

va . 451, 461 , 345 S.E.2d 295, 301 (1986! (quoting Jones v. 

Conwell 1 227 Va . 176, 181, 314 S.E . 2d 61, 64 (1984! 1: 

"'The rules of sea tutory im:erpretation argue 
against reading any legislative enactment in a 
manner that will make a portion of ~t useless, 
repetitious, or absurd. On the contrary, it is well 
established that every act of the legislature should 
be read so as to give reasonable ef fect to every 
word and to promote the ability of the enactment to 
remedy the mischief at .,.Jhich it is directed. '" 

Accord Sims Wholesale Co. v. Brown-Forman Corp ., 251 Va. 398, 

405, 468 S.E . 2d 905, 909 (1996); RCC , Inc. v. Roanoke & 
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Botetourt: Tel. Co., 223 Va. 342, 347, 288 S.E.2d 478, 48 1 

(1982); Williams v. Conunomvealt:h, 190 Va. 280, 293, 56 S.E.2d 

537, 543 (1949). By ignoring t:his basic principle of 

jurisprudence, the majority has effectively repealed those 

portions of the Virginia Fair Housing Law which relat:e to fair 

housing organizac~ons such as HOHE. 

Furchermore, the majority's resort: co che common law for 

a def~nition of "injury" is in direct: conflict: wit:h Code § 36-

96 . 1:1 of the Virgi nia Fair Hous1ng Law. This ~tatute permics 

a l itigant: to pursue a cause of action under the Virginia Fair 

Housing Law if the litigant: believes that such litigant: "w.1.ll 

be injured by a discriminatory hous1ng pract:ice t:hat: is about 

t:o occur . '' Id. (Emphasis added). This statucory st:andard is 

less restrictive than t:he c ommon l a w and, the refore, t:he 

common law cannot: be used co provide a definition for the term 

"injured" because the Virginia Fair Housing La~• expressly 

expands t:he scope of persons who can i ncur a legally 

cognizable injury. Thus, I would hold chat: in t:he very narrow 

cont:ext of the Virginia Fair Ho~s ing Law, che General 

Assembly, through its statutory d efinit:ion of "aggrieved 

person," and its inclusion of fair housing organizat:ions 

within the definition cf "per s on," intended t o relax the 

standing requirements s o that fa1r ho using organizations c o uld 

use the court:s to seek redress for ce r t a ln types of 
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discriminatory acts proscribed by the Virginia Fair Housing 

Law. 

I also observe that Nat1onwide agreed ln the circuit 

court that HOME would have standing under the Virginia Falr 

Housing Law under certain circumscances. The following 

dialogue appears in the record between the circuit court and 

HOME 's counsel: 

''The Court: My question again is, and maybe 
you d1dn ' t answer, maybe you missed it, but give me 
a si~ua~ion in which Ha1E would have scana1ng [unaer 
the Virginia Fair Housing Law] under your argument? 

"[Counsel for Nationwide]: The way they would 
have standing is if they went on and did an 
investigation on a broad, general bas1s. And as a 
result of that, they, something was suspicious to 
them and then diverted resources. 

"The Court: They would have diverted resources 
from where? What resources are you talking about? 

"[Counsel for Nationwide): If t:hey did 
something that did harn\ to one of their other 
functions." 

Even under the theory that Nationwide advanced in the 

circuit court, HOME would have standing because as the 

evidence of record demonstrates/ HOME undertook a broad 

investigat:ion of 30 insurance companies and insurance 

agencies, and the results of that investigation indicated that 

Nationwide co~it~ed acts of racial discrimination ln 

violation of the Virginia Fair Housing Law. Additionally/ 

HOME did indeed divert resources from other programs so that 
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i t could document Nationwide ' s invidious acts of racial 

discriminat ion . 

I would not permit Nationwide to assert a position in the 

circuit court 1n direct response to a question rais ed by that 

court and t hen seek to assert a different position on appea l . 

"' [P]art ies litigant may not [take) inconsistent positions at 

different s tages of . proceedings i n court.'" 

Commonweal t h v. Lotz Realty Co., 237 Va. 1, 7, 376 S.E.2d 54, 

57 (1989) (quoting Kelley v. Commonweal t h, 140 Va . 522, 53 6 , 

125 S.E. 437, 441 (1924)) . 

I re i terate that I would not abandon, or retreat from, in 

any fashion, the common law stand1.ng pr inciples which 'this 

Court discussed in V1.rginia Beach Beautificat1on Con~ission . 

I would merely hold that when the General Assembly en acts a 

statute which prescribes a standard f o r standing which is less 

stringent than our common l aw standard, this Court must adhere 

to the statutorily-prescribed standard . 

I recognize that HOH£ must sti ll cla1m an i njury or show 

that it was injured by a discriminatory housing prac t ice that 

was about to occur. HOHE presented evidence that i t was 

inJured within the meaning of Code § 36- 96 . 1:1 because it 

expended t housands of dollars in resources to es t ablish 

Nationwide ' s practices of racial discrimination agains t black 

homeowners. I also observe (hat the United StaLes Supreme 
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Courc held in Havens Realty Corp. v. Coleman, 455 u . s. 363, 

379 (1962), that HOME had standing under the Fair Housing Act
1 

42 U. S.C. § 3601, et ~ (1994), to pursue a c l aim f o r racial 

discrimination againsc an owner of an apartment complex 

because HOME had alleged chat the apartment owner's act s of 

racial discr iminat ion frustrated HOME's mission of promo ting 

equal access to housing and forced HOM£ to devote resources co 

identify and c o un teract such practice . The Supreme Court held 

that HOME's allegations that it h ad t o d~voce significant 

resources to identify and counteract the apartment owner's 

a c ts of racial discrimination constl tUted a discrete and 

demonstrable i njury to HOM£ . Id . See also Ragin v. Harry 

Macklowe Rea l Estate Co., 6 F . 3d 898, 905 (2nd C1r. 1993) ; 

Hooker v . Weathers, 990 F.2d 913, 915 (6th Cir . 1993); Vi llaqe 

of Bell~ood v. Dwivedi, 895 F.2d 1 52 1, 1525-26 (7th Cir. 

1990) . In this case, HOME was required to devote additional 

financi a l resources to counteract Nationwide's r ac ially­

discriminatory conduct. 

The fac t t hat HOME was not aware of Nation~ide ' s 

racially-discriminatory housing practices before HOM£ 

initiated its investigation has no legal relevance to the 

iss ue whether HOME has standing to pursue its cause of ac t ion. 

Rather, the appropriace inquiry i s ~hether HOME was required 

to devote signi ficant resources i n i~s quest t o succe5sfully 
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ident:ify and counteract Nationwide' s raclally-d~scriminatory 

housing practices. 

IV. 

A. 

Na'Lionwide argues that: the tria l court: erred ''by allowing 

HOME t:o establish liabiliry based on conduct that is not 

'discrimination' under t:he V~rginia Fair Housing Law." 

Continu ing, Nationwide says that 'Lh e ''(Virginia Fair Hous~ng 

Law) prohibits ' discriminat(~on] against any person in making 

available' a 'residential real estate-related 'Cransact~on' or 

in the 'terms or condit.1.ons of such a transact:ion'" and that 

'' [t]he trial cour t e rred by allowing HOHE to establish 

liability based on an alleged failure aff irmatively to target 

[black] neighborhoods." 

Nationwide's argument ~s meritless. HOME present:ed 

compelling evidence that Na'Cionwide had intentionally engaged 

in acrs of racial discrimination in selling homeowners' 

ins urance in 'Lhe City of Rlchmond. H011E' s evidence 

demonstra'Ced that Nationwide applied more stringent 

requirements to black homeowners who sought to acquire 

homeowners' insurance. The evidence also revealed that 

Nationwide applied one set of criteria when deciding to issue 

homeowners' insurance to white property owners in 

predominantly white communities, but yet applied a different 
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set of criteria to black property owners who lived in 

predominantly black neighborhoods. Nationwide's agents 

admitted in court that they lied to HOME's black testers when 

those testers called to receive quotes for homeowners• 

insurance fro~ Nationwide's agents. Nationwide also used race 

in its marketing plan. 

HOM£ did not seek to require that Nationwide undertake 

"affirmative race-based n1arketing or advertising" as 

Nat:ionHidc clai'l'ns. Rather, HOME demonstrated, with powerful 

and persuasive evidence, that Nationwlde used race as a factor 

in its decisions whether to grant homeowners' insurance to 

black homeowners who live ln black neighborhoods in Richmond. 

B. 

Nationwide contends that 'Che circuit coun: "erred by 

allowing HOHE to establish liability under the Fair Housing 

Law on the theory that Nationwide lobbied the United States 

Congress regarding the scope of the federal Fair Housing Act." 

Nationwide says chat its lobbying activities were not relevant 

to the alleged violation of the Virginia fair Housing Law and 

that its free speech is protected by the Virginia and federal 

constitutions. Continuing, Nationwide states that although it 

"moved before trial to exclude any reference t:o such 

lobbying . the (circu1t] court: denied t:he motion 

HOME took full advantage of that ruling, emphasizing in its 
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opening statement that Natl.onwide, ' after it became aware t:hat: 

it was ignoring minorit:y neighborhoods . . spent: sign i f icant: 

amount:s of time trying t:o convlnce Congress . that it was 

not subject to the anti - discrlminat ion laws t hat Congress had 

passed, instead trying to fix the problem.' " Nat ionwide' s 

cont entions are without merit. 

My review o f the record indicates that Nationwide made 

t:his inquiry relevant when Nationwide, during its cross-

examinat:ion of HOHE's e xecuclve director, Chamberl in, 

challenged whether HOME had any specific complaints or 

evidence that Na tionwide had denied insurance to black 

homeowners on the bas1.s of race when HOH£ soug h t federal f unds 

to finance its exan11nat:1on of ra c lally-disparate practices 1n 

the homeowners' insurance 1.ndustry in central Virginia. 

During HOHE' s redirect exam1.nat1.on of Chanlberli n, the 

following dialogue occurred: 

"Q : Finally, Ms. Chamber l in, a number of 
ouestions were asked you about whethe r you had 
specific c omplain ts about Nationwide agents prior to 
applying f or and receiving th e [federa l ) grant or 
filing thi s lawsuit:. Do yo u remember those 
questions? 

''A: Yes , I do . 
''Q: What else -- and you answered 'C hose 

questions. Hhat else d 1.d HOHE know or had HOHE 
heard about Nationwide pri o r to f ili ng fo r the 
[federal) grant? 

"A : Well, we kne1J that they had 
"(Counsel for Nationw1de]: I \.-Jould ask that 

the wiLnes s be required to establish a foundation as 
to how they knew what they Y.new . 
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'''!'he Court : Overruled. And I will see what 
the answer is, but same adnLoni tion. This goes only 
to Ms. Chamber lin ' s thought processes and the 
reasons HOME did what they did, not for the truth of 
anything t h at I t hink she ' s getting ready to t ell 
you. Go ahead. 

11 [Counsel f or HOME): Ms . Chamberlin, what d~d 
HOME know, or what had HOME heard concerning 
Nationwide p rio r to the filing of this lawsuit? 

"A: We knew t ha-r the National Fair Hous ing 
Alliance had done t esting of Nationwide i n about 10 
c ities across the country, and that they had filed a 
compl a int wi t h the Depa r tment of Housing and Urban 
Development. We knew that there had been a 
compl aint against Na t ionwide filed in Toledo, 
alleging differential treatment and underwriting 
s c and&rds which h~d ~ disparate impac t on African 
Americans . We knew that Nati o nwlde, in about 1996, 
had a ttempted t o e l iminate the funding for fair 
housing inves t igat i ons of homeowners( ' ] insurance 
f rom HUD ." 

As the above d lalogue indicates, the circuit cour t 

permit t ed Chamberlin t o test~fy about the reasons HOME decided 

to examine Nat i onwi de ' s homeowners ' insurance marketing 

p r act i ces . Th i s l i ne of inquiry was appropriate because 

Na t ionwide ' s own a t torney raised th~s s ub ject on direc-r 

examinat~on. The trial court did not admit the testimony for 

"-rhe tru t h of anything, " but limited the testimony as ev~dence 

of HOME' s executive direcror•s thought processes. The circuic 

court ' s rul~ng in no way impaired any federal or state 

consti tutional ri ghcs that Nacionw1de may have to lobby 

n at ional or s-rate legi slat:ive bodies. Indeed, Nationwide 

"opened the door '' t: o t he very inquiry of 1r1hich it now 

complains . 
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c. 

Nationwide argues tha~ the compensatory damage award of 

SSOO,OOO is improper . Nationwlde says that the award consists 

of two distinct components, $56,000 for HOME's investigatlon 

and pre-litigation expenses and $444,000 for unspecified 

frus t ration of mission . Continuing, Nationwide argues tha~ 

HOME did no~ sustaln an injury and that there 1s no 

evident i ary foundation for the award of contpensa t ory damages. 

I di~agr~~ wi~h Nationwlde · s contentions. 

This Court has held that damages must be proved with 

reasonable, but not absolute, certainty. Oden v. Saleh, 2 3 7 

va . 525, 535, 379 S.E.2d 346, 352 (1989) ; Gwaltney · v. Reed, 

196 Va. 505, 507-08, 84 S.£ . 2d 501, 502 (1954). The jury ' s 

award of compensat ory damages must be based upon t he evidenc e 

and not left to speculation . However , a l i tigant is not 

required to prove damages with abs o lute cer~ainty and is only 

required to place before the jury "'all the facts and 

circumstances of the case having any tendency t o show darnages, 

or their probable amount , so as to enable (the jury) to make 

the most intelligible and probable estin1ate which the nature 

of the case wi ll admit. r~o Oden, 237 Va. a r. 536, 37 9 S.E. 2d at 
., 352 

lj 

(qu o ting Southern Railway Co. v. McMenamin , 11 3 Va. 121, 

I 

I 

129 , 73 S .E. 980 , 982 (191 2) ); accord National Energy Corp. v . 

O' Quinn, 223 Va. 83, 90 , 286 S .E .2d 181, 185 (1982). 
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I woul d ho l d that HOME presen~ed ~he jury with evidence 

that is sufficient to support the jury ' s award of compensatory 

damages . HOME presented evidence from which the jury could 

infer that HOM£ suffered damages within the meaning of the 

Virginia Fair Housing statute as a result of Nationwide's 

invidious acts of racial discriminat:ion . HOME ' s executive 

direct:or testified that HOME expended $150,000 of ''in- kind" 

resources as so cia ted with i t:s effon:s t:o document Nationwide's 

racially-di~criminacory practices. 

Moreover, the jury was instructed with a general 

verdict, as required by our precedent . Therefore, 

Nationwide's suggestion of the method by which the jury 

arrived at its verdict 1s mere speculation and cannot be used 

as a basis to disturb the verdicc that has been confirmed by 

the circuit court. 

v. 

A. 

Nationwide argues that the jury ' s award of $100,000,000 

in punitive da~ages is legally improper. Firsc, Nationwide 

argues that HOME failed to est:abl1sh that it is entit l ed to 

any award of punitive damages. Continuing, Nat:ionwide asserts 

that the a~r~ard of $100,000,000 in punitive da1nage:5 i.s grossly 

excessive and disproportionate. Responding, HOME asserts that 

it proved Nationwide had engaged in intentional and willful 
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racial discrimina~ion and t hat the Jury's award of punitive 

damages is no ~ excessive . 

Nationwide's assertion that HOME failed ~o establish that 

it is entitled to any award of punitive damages is merltless. 

Code§ 36-96.18lCJ of the Virginia Fair Housing Law , states 1n 

relevant part: " In a civil action under [this statute], if 

the court or Jury finds that a discrilninatory housing practice 

has occurred or is about to occur, the court or jury may award 

to the plaintiff, as ~he preva1ling party, co~pensatory and 

punitive damages , without limitation otherwise imposed by 

state law, 

and costs 

and the court may award reasonable attorney ' s fees 

II 

This Court has repeatedly held that: "an a\..Jard of punitive 

damages is not favored generall y because pun1t1ve damages are 

in the nature of a penalty and should be awarded only 1n cases 

involving the most egregious conduct . " Bowers v. Westvaco 

Corp., 244 Va. 139, 150, 419 S.E.2d 661, 668 (1992) ; Owens ­

Corning Fiberglas Cor~ v . Wa t son, 243 Va. 128, 144, 413 

s.E.2d 630, 639 {1992}; Phil1p Morr1s, Inc . v. Emerson, 235 

Va. 380, 407, 368 S.£.2d 268, 283 {1988); see Simbeck, Inc. v . 

Dodd Sisk Whitlock Corp., 257 Va. 53 , 58, 508 S.E.2d 601, 604 

(1999). A plaintiff who seeks an award of punitive damages 

against a defendant ntust present evidence chat the defendanc's 

acts were '''so willful or wanton as to e v ince a conscious 
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di sregard of the right s of others, as well as malicious 

condu ct . ' " Bowers, 244 va . at 150, 41 9 s.£ . 2d at 668 

(quo t ing Boot h v. Robertson, 236 Va. 269, 273, 374 S.E . 2d 1, 3 

( 198 8)) . 

Thi s Court has s e a t ed that 

"
1 [ i )n order that one may be guilty of wilful 

or wanton conduct, it must be shown that he was 
conscious of h i s conduct, and consc1ous, from h1s 
knowledge of existing conditions, chat injury would 
li kel y or probabl y r esult from h i s conduct, and that 
with r eckless 1ndifference co consequences he 
conscious:ly and im::enr.ionally did some wrongful ac1: 
or omitted some known duty which produced the 
inj u riou s result . 1

" 

Infant C. v . Boy Scouts of Amecica, Inc . , 239 Va. 572, 581, 

391 S.E . 2d 322 , 327 (1990) (quoting Thomas v . Snow , 162 Va. 

654 , 660 , 174 S.E. 837, 839 (1934)); Bowers, 244 Va . a t 150, 

419 S.E.2d at 668 . 

I would hold t hat in view of the evidence contained in 

Part II.B. of this dissent., HOHE presented sufficient evidence 

which would support an award of punitive damages . Simply 

s t ated , HOME presented evidence which would permit a jury to 

find that Nationwide , t hrough the use of its marke t ing 

strategies and pract:1ces, engaged 1n will f ul acts of rac1al 

discrimina~ion which ev1nced a conscious disregard of the 

rights of black property owners who res i ded in black 

neighborhoods in t h e C1ty of Richmond. I need not repeat the 

facts which support this finding. 
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B. 

I now consider whe~her the jury's award of $100,000,000 

in punitive damages is excess1ve. The 1ssue whether a jury's 

award of puni~ive damages is excessive is a legal question. 

Bassett Furniture Industr1es v. McReynolds, 216 Va. 897, 913, 

224 S.E.2d 323, 333 (1976). Additionally, this Cour~ has 

sta~ed: 

"' [I) t is an ancient and accepted doctrine of 
the common law, that judges have the power and are 
clearly charged Hit.h the duty of set:t:ing as~de 
verdicts where the damages are either so excessive 
or so small as to shock ~he conscience and to create 
r:he impression t:har: the jury has been influenced by 
passion or prejudice, or has in some way 
misconceived or misinterpreted r.he facts or the l aw 
which should guide ~hem to a just conclus1on. '" 

Id. at: 912 n.~, 224 S.E.2d at 333 n.~. 

We have a l so stated that: 

" Ordinar i ly, a damage award f1xed by a jury 
after a properly conducted erial and approved by the 
trial judge is held to be inv1olate agains t 
disturbance by the appellate court. There 1s no 
rigid s~andard for measuring punitive damages; the 
amount of such an award is largely a matter within 
the discre'tion of the fact finder." 

Hamilton Development Co. v. Broad Rock Club, 248 Va. 40, 45-

46, 445 S .E . 2d 140, 144 (1 994) (ci t ations omitted) . 

In Philip Morris, Inc. , 235 Va. at 414, 368 S.E.2d at 

287, this Court adopted the standard of appella t e review for 

punitive damages that it previously adopted for compensatory 

damages in Hodaber v. Kelley, 232 Va. 60, 348 S.£.2d 233 
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I 

(1986). In Modaber, this Cour~ held ~hac an appellate court 

must declare a verdict excessive and rule that the circuit 

court had abused its discretion in refusing to set the verdict 

aside 

" whenever the sl.ze of the award shocks ~he 
conscience of the Court and creates the impression 
that the jury was biased in favor of the plaintiff 
or prejudiced against the defendant or has 
misconceived or misunderstood the facts or the law, 
or if the award is so out of proportion to the 
plaintiff's [damages) as to suggest that it is not 
the product:: of a fair and impart::ial decision.'' 

232 Va. a~ 69, 348 S.E.2d at 238. 

Applying the standard, I \.-Jould hold that ~he jury's award 

of punitive damages in the amount of ~lOO,ooo,ooo is so 

excessive as ~o s hock the conscience of thls Court. I fully 

recogn1ze that racial discrilttinatlon is od1o us and rhar no 

citizen, irrespect lve of hi s or her race, should be required 

ro s uffer the humiliaclon and indigniti es associa ted wi~h such 

discrimination. I also recognize thac HOME presented evidence 

which would support ~he jury's finding that Nationwide 

committed inten~ional a nd pervasive acts of racial 

discrimination. However, the jury 's award of punitive damages 

against Nationwide i s 200 times the amount of the jury's award 

of $500,000 in compensatory damages . Even though the jury ' s 

punitive damage award of $100,000,000 represents~ small 

amount of Nationwide's policyholder surplus of S9.1 billion, 
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the magnitude of the award nonetheless remains shocking to the 

conscience of this Court. There fore, I would hold that the 

circuit court erred Ln falling to set aside the jury's award 

of punitive damages and order a new trial on that issue. 

VI. 

I have reviewed NatLonwi de 's r emaining arguments, and 

~hey are without ruerit. For the f o regoing reasons , I wo uld 

aff1rm that por~ion of the circuit court ' s judgment which 

approved the jury's award of ssoo,ooo in c ompensatory damages 

· to HOME. I 'rlould reverse that p orti on of the judgment whLch 

confirmed the jury's award of punitive damages, and I would 

r ema n d thi s case to the circuit court fo r a n e w ~r i al o n the 

amount of punitiv e da~age s that s ho u l d be ass e ssed aga 1 ns~ 

Nationwide . 
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