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IN THE UNITED STATES COURT OF APPEALS 

FOR THE EIGHTH CIRCUIT 

No. 76-1430 
No. 76-1545 

UNITED STATES OF AMERICA, 

Plaintiff-Appellee-Cross-Appellee, 

and 

NELLIE MAE WEBB, et al., 

v. 

Plaintiffs- Intervenors-Appellants
Cross-Appellees, 

SCHOOL DISTRICT OF OMAHA, et al., 

Defendants-Appellees-Cross-Appellants 

On Remand from the Supreme Court of the United States 

BRIEF FOR THE UNITED STATES 

QUESTION PRESENTED 

1. Whether the Supreme Court's decisions in Village of 

Arlinqton Heights v. Metropolitan Housing Development Corp., 

429 U.S. 252 (1977) and Dayton Board of Education v. Brinkman, 

U.S. -' 45 U.S.L.W. 4910 (June 27, 1977) require this 

Court to alter its prior decisions. 
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STATEMENT 

This school desegregation case is before this Court 

for the third time and the procedural history and facts of 

this case are well-known. Therefore, our statement will be 

brief. 

A. The Liability Phase 

On August 10, 1973, the United States instituted this 

suit against the defendants, the School District of Omaha, et.al., 

pursuant to Title IV of the Civil Rights Act of 1964, 42 U.S.C. 

2000c-6. The United States sought to enjoin the School District 

from discriminating on the basis of race or color in the operation 

of the Omaha Public School System and to require the School District 

to adopt a plan which would place it in compliance with the 

Fourteenth Amendment to the Constitution of the United States. 
_ / 

(A. 8-14). 

/ The United States filed with its complaint a motion seek-

_/ 

1ng a preliminary injunction enjoining the District (a) from 
failing to develop and implement a plan for opening the then new 
Martin Luther King as a desegregated school, and ( b ) from con
tinuing to operate its student transfer policy in a discriminatory 
manner. On August 31, 1973, the district court denied this motion. 
367 F. Supp. 179. Thereafter> black parents were permitted to in
tervene as class plaintiffs-intervenors. 

I For the convenience of the Court, the United States will 
utilize the same Appendix reference systems as employed by the 
School District. See School District Brief, p. 12, n. 3. The 
Appendix compiled for the original appeal on liability will be 
cited by "A," the Appendix for the appeal on remedy, by "RA," and 
the supplemental append ix for th is rem and, by "SA." 
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I t was apparent at the time of trial that there was 

substantial racial disparity in the student attendance patterns 

of the Omaha schools. The trial thus centered around the 

question whether the School District had engaged in intentional 

racial discrimination that brought about or maintained this condi

tion. 389 F. Supp. at 296. The district court ruled that the 

United States had failed to meet its burden of proving that the 

racial separation in Omaha schools was the result of intentional 

racial discrimination on the part of the School District. 

389 F. Supp. at 322. 

On appeal, this Court reversed, holding that the evidence 

concerning the School District's (1) faculty assignment practices, 

(2) student transfer policy, (3) establishing of optional attendanc e 

zones, (4) school construction decisions and (5) treatment of Tech 

High School, all established that the School District had inten

tionally discriminated against blacks. This Court held that the 

School District had failed to rebut this evidence establishing its 

discriminatory intent. Liability Opinion, 521 F.2d 530, 537-546 

(8th Cir. 1975). Specifically addressing the School District's 

contention that it had consistently maintained a neighborhood 

school policy, this Court held (521 F.2d at 543-544, n. 28): 
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[T]he school district had no such consistent 
policy with respect to the black schools in 
Omaha and the schools on the fringe of the 
black community. Time and again, the policy--
if one existed--was discarded whenever it 
would have had an integrative effect: the 
defendants riddled it with exceptions, in-
cluding a virtually automatic transfer policy, 
optional attendance zones in fringe communities, 
a shared attendance zone precluding anyone from 
being compelled to attend the only black high 
school (Tech), and geographically suspect assign
ment practices for predominantly black King Middle 
Schools [sic]. It is an understatement to say, as 
the Supreme Court found in Keyes v. School District 
No. 1, [413 U.S. 189, 212,] that "the 'neigh-
borhood school' concept has not been maintained 
free of manipulation." 

This Court then ordered the district court to institute 

a plan to remedy the effects of the School District's violations, 

ordering that faculty be fully integrated by the opening of the 

1975-1976 school year and that students be reassigned no later 

than the 1975-1976 school year. 521 F.2d at 546. This Court also 

articulated a set of guidelines to aid the School District in 

carrying out its responsibility to develop and implement a compre-

hensive plan for achieving student reassignment. 521 F.2d at 546-

548. 

The School District filed a petition for a writ of certiorari 

challenging both this Court's holding that the School District had 

engaged in intentional discrimination and the remedial guidelines 

issued by this Court. The Supreme Court denied the petition. 423 

U.S. 946 (1975). 
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B. The Remedy Phase 

On remand in the district court, the School District 

submitted a comprehensive remedial plan. On April 27, 1976, after 

both the United States and the Intervening Plaintiff submitted 

objections and proposed modifications to the School District Plan, 

the district court issued an opinion adopting the School District's 

plan as modified by amendments proposed by the United States. 418 

F. Supp. 22. On May 24, 1976, the court ordered the plan's imple-

mentation. The plan ordered by the district court with some ex-

ceptions comported with the guidelines previously issued by this 

Court. 

On appeal, this Court sitting ~bang, rejected the objections 

of the plaintiff-intervenors and the School District and affirmed the 

remedy ordered by the district court. Remedy Opinion, 541 F.2d 708 

(8th Cir. 1976). This Court reviewed its earlier opinion finding 

intentional discrimination and establishing remedial guidelines 

in light of Washinqton v. Davis, 426 U.S. 229, (1976) and Pasadena 
.. ' - - _. • 4 - -

City Board of Education v. Spangler, 427 U.S. 424 (1976), and re-

affirmed its earlier opinion. Upon affirmance of the district 

court's remedial order the cause was remanded to the district 

court with directions to implement the remedial plan for the Omaha 

School District at the beginning of the 1976-1977 school year. 

541 F.2d at 709. 
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C. The Supreme Court Phase 

After the entry of this Court's ~bane remedy opinion, 

the School District filed a petition for a writ of certiorari 

presenting the following questions: 

1. Do school districts with racially imbalanced 
neighborhoods violate the Fourteenth Amendment 
merely by adopting or maintaining policies which 
in fact have as one of their effects some racial 
separation or imbalance in the schools? 

2. Does mere proof that school district actions 
had a foreseeably segregative effect compel a 
finding of segregative intent? 

3. Does a federal court have the remedial au
thority to fully integrate racially imbalanced 
schools without finding the extent of the racial 
imbalance in fact caused by purposefully discri
minatory school district policies and without 
finding the extent to which the effects of such 
purposeful discrimination would be eliminated by 
prohibiting the policies? 

Petitioner's Brief for Certiorari, p. 3. 
_]/ 

In response to the School District's petition, the United 

States urged that this Court had anticipated and applied the stand-

ards articulated in Village of Arlington Heiqhts v. Metropol,~ 

Housing Development Corp., 429 U.S. 252 (1977), and had correctly 

determined that racial considerations were a ''motivating factor" 

in the School District's decisions. The United States also argued 

that in light of all of the evidence establishing the School 

3/ It is our understanding that the Court has sufficient copies 
or all Briefs filed with this court at the liability stage and 
the remedy stage, and therefore we are not lodging copies of 
those briefs at this time. For the convenience of the Court, 
the United States will lodge copies of the parties' certiorari 
briefs in School District of Omaha v. United States, No. 76-705, 
with the clerk of the Court. We ao not intend to lodge copies 
of the parties certiorari briefs at the liability phase at 
this time, but will be pleased to do so if requested by the 
Court. 
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District's intent to discriminate, it was proper for this Court to 

require the School District to come forward with evidence establish-

ing that its actions were not racially motivated. Brief for 

the United States in Opposition, pp. 6-7. Finally, we urged 

that in light of the fact that the School District had engaged 

in intentionally discriminatory c6nduct having a substantial 

effect on the racial composition of many schools, it was proper 

for the district court to order extensive student reassignments 

to produce an attendance pattern closer to the one that would 

have existed but for the violation of the Constitution. 
4/ 

for the United States, pp. 9-11.~ 

Brief 

Plaintiff-intervenors also argued that the School District's 

petition should be denied. They urged, like the United States, 

that the evidence when analyzed in light of Washington v. Davis, 
21 

426 U.S. 229 (1976) established the School District's segre-

gative intent and that the evidence of the widespread effect of 

4/ In response to the School District's contention that the 
guidelines previously issued by this Court amounted to a require
ment of "complete integration of the public schools,'' Petitioner's 
Brief, p. 33, the United States demonstrated that the plan as 
implemented by the district court and approved by this Court allowed 
a substantial variance from mathematical ''racial balance," and was 
flexibly applied so as to allow a number of schools, both majority 
black and majority white, to retain predominantly one-race enroll
ments. 

5/ Plaintiff-Intervenors did not have the benefit of the Supreme 
Court's decisi~n in Arlington Heights, supra, at the 
time they filed their brief in the Supreme Court. 
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the School District's violation warranted the district court's 

remedial order. 

On June 29, 1977, the Supreme Court granted the School 

District's petition for certiorari, vacated this Court's judgment, 

and remanded for reconsideration in light of ~lln~~on Heig12.!.,s, 

supr~, and Dayton Board of Education v. Brinkman, 45 U.S.L.W. 4910 

(June 27, 1977). School District of Omaha v. United States, 

U.S. , 45 U.S.L.W. 3850 (June 29, 1977). In its opinion, the 

majority recounted the history of this litigation, noting that 

this Court and the district court had differed as to whether the 

facts established intentional segregation and as to the weight 

which should be placed upon school district actions whose natural 

and foreseeable result is to bring about or maintain segregation. 

The majority then reiterated its statement in ~ashington v. Davis, 

429 U.S. 229, 239 (1976) that 

[o]ur cases have not embraced the proposition 
that a law or other official act, without regard 
to whether it reflects a racially discriminatory 
purpose, is unconstitutional solely because it 
has a racially disproportionate impact. 

The Court further noted that ~il~of Arlinqton H~ights v. 

Metropolitan Housing Development Corp., supra, "restated and 

amplified the implication" of Washington v. ~~s, supra. 

Finally, the Court stated: 

Neither the Court of Appeals nor the District 
Court, in addressing themselves to the remedial 
plan mandated by the earlier decision of the 
Court of Appeals addressed itself to the inquiry 
required by our opinion in No. 76-539, Dayton 
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Board of Education v. Brinkman, in which we said: 

~If such violations are found, the Dis
trict Court in the first instance, subject 
to review by the Court of Appeals, must 
determine how much incremental segregative 
effect these violations had on the racial 
distribution of the Dayton school popula
tion as presently constituted, when that 
distribution is compared to what it 
would have been in the absence of such 
constitutional violations. The remedy 
must be designed to redress that dif
ference, and only if there has been a 
system-wide impact may there be a sys
tem-wide remedy." Slip op., at 12-14. 

Three Justices dissented from the Supreme Court's ruling on 

the grounds that this Court had already properly analyzed 

the evidence in finding discriminatory intent and had there-

after properly approved a conprehensive order to remedy the 

systemwide effects of the School District's acts of inten-

tional discrimination. Id. 

INTRODUCTION AND SUMMARY OF ARGUMENT 

The Supreme Court rendered its opinion vacating and 

remanding this Court's Remedy Opinion for reconsideration 

in light of Village of Arlington Heights v. ~etropolitaD 

~ousing Development Corp., supra, and Dayton Board of 

Education v. ~rinkman, supEa, after considering the 

conflicting versions of the legal determinations made 

by this Court concerning issues which the Supreme Court 

had addressed in two opinions subsequent to this 

Court's rulings. See ~upra, pp. 8-1 0. The Supreme 

Court found it inappropriate to consider the merits 
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of the controversy but found sufficient substance in the 

matters as they were presented to it to require further 

proceedings in this Court. In doing so the Supreme 

Court, of course, expressed no view on the merits 

of this Court's decisions but rather merely directed 

this Court to reconsider its decisions in light of 

the standards enunciated in its supervening opinions in 

Arlington Heights and Dayton. An analysis of the holdings 

in this Court's Liability Opinion, 521 F.2d 530, and Remedy 

Opinion, 541 F.2d 708, establishes that they are fully 

supported by Arlinqton Heiqhts and Dayton even if some 
~-- -

of the language in this Court's opinions may not have 

anticipated every nuance of the intervening Supreme 

Court Opinions. On remand, this Court should apply 

Arlington Heiahts and Davton and reaffirm its Liability 

and Remedy Opinions. 

ARGUMENT 

I. THIS COURT'S PRIOR DECISIONS 
ARE CONSISTENT WITH ARLINGTON 
HEIGHTS AND DAYTON. 

A. The Applicable Law 

Keyes v. School Dist. No . 1, Denver, Colo., supra, is 

the starting point for analysis in any school desegregation 

case for it establishes that the essential element of de jure 

segregation is "a current condition of intentional state action." 

413 U.S. at 205. Keyes also sets forth a number of evidentiary 
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presumptions to aid courts in making the determination of whether 

a school system has intentionally established racially separate 

schools. Finally, Keyes holds that if a neighborhood school 

policy is not racially neutral, but rather is maintained and 

manipulated so as to create or to continue racially separate 

schools, then the neighborhood school policy is an agent of 

discrimination and is constitutionally impermissible. Keyes v. 

School_ D i s t r i c t No _. 1 , Den v e r , Co 1 o . , _sup r a at 21 2 ; s e e 

also Swann v. Charlotte-Mecklenburg Board of Education, 402 

U.S. 1, 28 (1971). 

Washington v. Davis, supra, and Arli~gton_~eig~ts, ~upra, 

rely on these principles and expand upon them by resolving one 

issue left open in Keyes: "whether a 'neighborhood school policy' 

of itself will justify racial or ethnic concentrations in the 

absence of a finding that school authorities have committed acts 

constituting de jure segregation." Keyes, _supra, 413 U.S. at 212. 

Washington v. Davis and Arlington Heights hold that the dispropor

tionate racial impact of the neut~al application of a long-standing 

neutral policy, standing alone, will only occasionally establish 

a constitutional violation. Washington v. Dav~s, supra at 242; 
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~rlington Heights, supra at 265. The neighborhood school system, 

widely used throughout the countryr is analogous to the tests 

in Washington v. D~~i§ , and the zoning decision in Arlington Heights. 

Cf. Austin Independent School District v. United States, 429 U.S. 

990 (1976). Thus, these cases establish that if the decision 

to utilize a neighborhood school assignment policy is racially 

neutral and not in continuation of or in furtherance of a discri-

minatory intent, there would be no equal protection violation, 

even if the decision caused racially disproportionate attendance 
__§_/ 

patterns. 

~rlington Heights, ~upra, further enhances the analy

tical process by establishing non-exclusive criteria based on 

common sense and experience to aid in determining when official 

actions have been taken with discriminatory intent. Id., at 266-268. 

6/ The School District argued in its Petition for Certiorari 
'filed in the Supreme Court that under this Court's liability 
decision "all the plaintiff need show is that the school 
district employs a neighborhood school assignment policy 
and has racially imbalanced neighborhoods. This showing 
alone makes out a prima facie case, which, given the 
difficulty of overcoming the presumption, amounts to a 
demonstration that the neighborhood school policy itself 
violates the Fourteenth Amendment." School District Petition 
for Certiorari in No. 76-705, p. 16. Of course this Court made 
no such holding. Compare United States v. Texas Education 
Agency, 532 F.2d 380 (5th Cir. 1976), vacated and remanded 
4L9-~s. 990 (1976) discussed infra, pp. 20-21. 
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The Court stated that (1) a disproportionate impact of the deci

sion on one race, (2) a historical background of official actions 

taken for invidious purposes, (3) a sequence of events indicating 

a racial purpose, (4) a departure from the normal procedural 

course, (5) a departure from the prior substantive decisions, 

and (6) the legislative or administrative purpose demonstrated 

in contemporary statements, reports, or minutes of the decision 

making body are all factors which alone or in conjunction with 

each other may evidence an intent to discriminate. ~~l~Qg~gn 

Heights, supra, 429 U.S. at 266-268. The Court drew a distinction 

between "impact alone'' and impact plus "other evidence" bearing 

on the decision-maker's intent, stating that "[t]he impact 

of the official action ... may provide an important starting 

point" for analysis. Id., 429 U.S. at 266. In order for this 

holding that the racial impact of a decision is an "important 

starting point for analysis" to have meaning, Arlington Heights 

must be read to establish that statistics "plus'' supportive 

historical or circumstantial evidence of intent are sufficient 

to establish a rr21::a facie case of intentional discrimination 

shifting the burden to the defendant to show that the challenged 

decision was based upon racially neutral criteria. The lower 

courts in ~rli0gton Heights, supra and Washingto~ v. Davis, 

supr~, erred in shifting the burden to defendants based 

upon an erroneous legal standard which considered only impact 

without considering the other circumstantial evidence showing 

that the challenged decisions were racially neutral. 
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Finally in Dayton Board of Education v. B~in~man, supra, 

the Supreme Court further clarified the duties of the lower 

courts in school desegregation litigation. In Dayton the 

Supreme vacated an order of the Sixth Circuit which had 

affirmed a finding of a ''three part cumulative constitutional 

violation" as well as a remedial order requiring systemwide 

desegregation. The Supreme Court first addressed the question 

of the relative role of district courts and appellate courts, 

holding (45 U.S.L.W. at 4913): 

On appeal, the task of a Court of Appeals 
is defined with relative clarity~ it is 
confined by law and precedent, just as 
are those of the district courts and of 
this Court. If it concludes that the findings 
of the District Court are clearly erroneous, 
it may reverse them under Fed. Rules Civ. 
Proc. 52(b). If it decides that the District 
Court has miasapprehended the law, it may 
accept that court's findings of fact but 
reverse its judgment because of legal errors. 

The Supreme Court next addressed the unclear standard of 

liability utilized by the lower courts, and reiterated 

its holding in Keyes, Washington v. Davis and Arlington 

Heights in remanding to "determine whether there was any 

action in the conduct of the business of the school board 

which was intended to, and did in fact, discriminate against 

minority pupils, teachers, or staff." Dayton, supra, 45 

U.S.L.W. at 4914. Finally, because the Supreme Court 

felt that the Court of Appeals had approved an overly 

broad remedy out of proportion to the uncertain 

constitutional violations found, 45 U.S.L.W. at 4913, 

the Court directed the lower courts to implement a remedy 
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designed to redress only the amount of incremental segregative 

effect which the school board's violations "had on the racial 

distribution of the Dayton school population as presently con

stituted, when that distribution is compared to what it would 

have been in the absence of such constitutional violations." 

Dayton, supra, 45 U.S.L.W. at 4914. 

B. The Liability Opinion 

An analysis of this Court's Liability Opinion, 521 F.2d 

530, establishes that this Court faithfully adhered to the re

quirements of Keyes, ~ashington v. Davis, Arlington ~eights and 

Dayton. Throughout this litigation it has been clear that the deci

sions of the School District have had a racially disproportionate 

impact or effect, for there is no doubt that there is a substantial 

degree of racial imbalance in the schools of Omaha. 389 F. Supp. 

at 297; 521 F.2d at 533-534. Therefore, the parties, the dis-

trict court, and this Court all properly focused upon the question 

of whether the School District had intentionally discriminated 

against blacks to cause the substantial racial isolation in the 

schools of Omaha. 389 F. Supp. at 296, 521 F.2d at 535. Similarly, 

all parties, the district court and this Court have been aware that 

segregative intent usually must be inferred from the actions of the 

school officials. 389 F. Supp. at 296; 521 F.2d at 535. However, 

in analyzing the proof presented on the issue of intent, the district 
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court compartmentalized the evidence before it and viewing 

that evidence in a vacuum made, in effect, a separate ruling on 

the intent behind each act or policy without considering how each 

act or policy related to other acts or policies of the School 

District. This mode of analysis ignored the interrelationship 

between the policies and actions of the School District and thus 

was not in accord with the analytical framework required by Arlington 

Heights, supra, which holds that the intent behind an official 

action must be inferred from an analysis of all the evidence 

surrounding that official conduct. Id., 429 U.S. at 266-268. 

On appeal this Court adhered to Dayton's directives con-

cerning the relative roles of district courts and appellate 

courts, reversing both because the district court made clearly 

erroneous fact findings, 521 F.2d at 538, 540, and because the 

district court misapprehended the applicable legal standards. 521 

F.2d at 537, 545. In reversing, this court held that (521 F.2d 

at 535-536): 

a presumption of segregative intent arises once 
it is established that school authorities have 
engaged in acts or omissions, the natural, prob
able and foreseeable consequence of which is 
to bring about or maintain segregation. When 
that presumption arises, the burden shifts to 
the defendants to establish that "segregative 
intent was not among the factors that moti
vated their actions." Keyes v. School District 
No. 1, 413 U.S. 189, 210, 93 S. Ct. 2686, 2698, 
:n-L~ Ed. 2d 548 (1973). 

--~----
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This Court then made the detailed findings concerning the 

extent of the violation required by ?ayton, holding that 

the School District had failed to rebut the presumption of 

segregative intent which arose from the defendants' fore

seeably segregative conduct in five decision-making areas: 

faculty assignment, student transfers, optional attendance 

zones, school construction, and the deterioration of Tech 

High. Id. at 537. 

The Supreme Court's remand appears to result from the 

conflicting characterizations the parties placed on 

this Court's utilization of a presumption of seg-

regative intent arising from school district acts or omis

sions which had the natural and probable consequences of 

bringing about or maintaining segregation. The application 

of such a presumption to school district decisions taken 

pursuant to a neighborhood school assignment policy which 

is maintained in a racially neutral manner and not in con

tinuation of or in furtherance of a discriminatory intent 

would be improper under Washington v. Davi~, sup~~' and 

Arlington Heights, s~_p sa, even if the decision caused racial

ly disproportionate attendance patterns, for the presumption 

of segregative intent would appear to be based solely on the 

fact that the decisions had a foreseeable racially dispro

portionate impact, a criterion not totally dispositive under 

Arlington Heights or Washington v. Davis. 
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However, as we demonstrate in PartII of this Brief, an 

analysis of this Court's Liability Opinion establishes that 

this Court did not apply the foreseeability presumption to 

the neighborhood school policy or to actions to maintain 

it. Rather, this Court's opinion carefully analyzed all 

of the evidence and only applied a presumption of segregative 

intent requiring rebuttal by the School District to those 

School District actions which deviated from the normal 

School District policy and had a foreseeable racially 

disproportionate impact. In doing so, this Court relied 

heavily on evidence of overt racial intent and on the 

historical context of the school board actions. In following 

this approach this Court apparently anticipated 

Arlington Heights which provides that evidence of racially 

disproportionate impact of School Board decisions "plus" 

other circumstantial evidence of intent establishes a P-Ei.~ 

facie case of intentional discrimination shifting the burden 

to the defendant to establish that its actions were not 

intentionally discriminatory. The presumption of segrega-

tive intent applied by this Court in the five decision-making 

areas analyzed in the Liability Opinion was reached by 

"a sensitive inquiry into such circumstantial and direct 

evidence of intent as [was] • available." Arlington Heights, 

429 U.S. at 266. 

This Court' Liability Opinion is thus unlike the Fifth 

Circuit's opinion in United States v. Texas Education Agency 

(Austin Independent School District), 532 F.2d 380 (5th Cir. 

- -~ - - ------- --~ - -
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1976), vacated and remanded, 429 U.S. 990 (1976) where the Court 

appeared to apply an irrebuttable presumption of segregative 

intent to invalidate a neighborhood school policy solely 

because the foreseeable result of that policy was segre-

gated schools, id. at 532 F.2d 390, without determining 

whether the neighborhood school assignment policy had been 

maintained in a racially neutral manner. In contrast to the 

Austin court, this Court did not question the neighborhood 

school system or apply an irrebuttable presumption of 

segregative intent to the School District's foreseeably 

segregative conduct. Rather this Court analyzed all 

of the evidence surrounding the School District's intent 

in making foreseeably segregative decisions, and then applied 

a rebuttable presumption or inference of segregative intent in 

those areas where the evidence taken as a whole warranted an 

inference that the School District had made intentionally 

discriminatory decisions. 

C. The Remedy Opinion 

When this case was last before this Court at the remedy 

phase, both the School District and the United States argued 

that the goal of a remedial order in a school desegregation case 

should be to put the school system and its students where they 

would have been but for the violation of the Constitution. Remedy 

Brief for the United States, p. 44; Remedy Brief for the School 

District, pp. 43, 57; Answering Remedy Brief for Plaintiff

Intervenor, pp. 13-23. The United States explained (Remedy Brief, 

pp. 44-45) that: 
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[a]s the Supreme Court emphasized in Swann v. 
Charlotte-Mecklenburg Board of Education, supra, 
402 U.S. at 15, II [t)he objective today remainsto 
eliminate from the public schools all vestiges of 
state-imposed segregation." To this end, there is 
broad egu i table power "to remedy past wrongs" ( id. ) 
The task is not to produce a result merely because 
the result itself may be attractive. "The task 
is to correct, by a balancing of the individual 
and collective interests, the condition that 
offends the Constitution . . As with any 
equity case, the nature of the violation deter
mines the scope of the remedy" (id . at 16). "[T)he 
remedy is necessarily designed, as all remedies 
are, to restore the victims of discriminatory con
duct to the position they would have occupied in 
the absence of such conduct." Milliken v. Bradley, 
418 U.S . 717, 746 (1974). . 

Both the Plaintiff-Intervenor and the United States argued 

that based upon the School District's violation of the constitution-

al rights of black students in (1) faculty assignment, (2) atten-

dance zones, (3) transfer policy, (4) school construction and 

(5) treatment of Tech High School, a systemwide violation, with 

systemwide effects justifying a systernwide remedy had been shown. 

Although the School District has never carried its burden of prov-

ing that there were not systernwide effects of their segregative 

acts, Keyes_, supra, 413 U.S. at 208-209, 213-214; Sw~nn, supra, 

402 U.S. at 26, the United States acknowledged that it was plausible 

that not all of the racial imbalance in Omaha schools was caused 

by the intentionally segregative acts of the School District. 

The district court apparently recognized the foregoing 

principles, for its order provided systemwide relief, yet excluded 

all first grade students as well as a number of predominantly one-

race schools from participation in the remedial plan. This Court , 

'" 
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after reviewing the Liability Opinion in light of Wash!ngton v. 

Davis, supra, then affirmed the district court's remedial order, 

approving both a systemwide remedy as well as the exclusions 

from that remedy, in holding that "the plan meets constitutional 

standards." 541 F.2d at 709. 

Although this Court did not explicate the "constitutional 

standards" which guided its remedy determination, the arguments 

before this Court explored the principles subsequently 

articulated in the Supreme Court's ruling in Dayton 

and this Court implicitly resolved those arguments 

in favor of the plaintiffs. In Part III of this Brief, we 

show, as we did in our initial brief on Remedy, that the 

scope of the relief in this case is appropriate given the 

extent of the impact of the constitutional violation proven, 

and thus that this case is unlike Dayton where the remedy 

ordered far exceeded the scope of the violation found. Dayton, 

~upra, 45 U.S.L.W. at 4913. We propose that on remand, 

this Court make explicit what was implicit in its earlier 

opinion - that a systernwide remedy is appropriate in this 

case to remedy the systemwide effects of the school 

district's systernwide violations of the rights of black students. 

See United States v. Columbus Municipal Separa~~~ch~~~ 

District, No. 76-3781 (5 th Cir., August 9, 1977). 
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II. WHEN ANALYZED IN ACCORDANCE WITH THE ARLINGTON HEIGHTS 
CRITERIA, THE EVIDENCE ESTABLISHES THAT THE SCHOOL DIS
TRICT OF OMAHA INTENTIONALLY DISCRIMINATED AGAINST BLACKS. 

This Court has on two different occasions examined the 

evidence in this case and determined that the School District 

of Omaha has intentionally discriminated against blacks. The 

Supreme Court's decision in Village of Arlington Heights v. 

Metrop~lit~~Housing Development_~~rp., 429 U.S. 252 (1977), 

establishes that this Court's prior determinations were entirely 

correct. When the evidence concerning the School District's 

actions in the five decision-making categories analyzed in this 

Court's Liability Opinion, 521 F.2d 530, is again analyzed in 

accordance with the Arlington Heights criteria, it is clear 

that this Court's liability opinion was, in a large part, a pre-

cursor of ~~!~ngton Heights. Arlington Height~ establishes 

that the factors which this Court considered probative in deter-

mining that the School District intentionally discriminated 

against blacks were properly relied upon and do establish inten-

tional discrimination. 

The School District has argued on this remand, as it did in 

the initial appeal on liability, that this Court must accord de-

ference to the finding of the district court that the School District 

did not intentionally discriminate against blacks and may reverse 

only if the district court's findings are clearly erroneous. 

~rlington Height~ establishes that the district court did not apply 

a proper legal standard in determining whether the School District 

had intentionally discriminated against blacks, for the district 

court did not evaluate all of the evidence concerning the circum-

stances surrounding the School District's decisions, but rather 
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analyzed each separate School District decision in isolation 

without considering how it related to other decisions and factors 

affecting the School Jistrict's actions. This mode of analysis 

infected the district court's ultimate finding that the School 

District did not intentionally discriminate against blacks with 

an erroneous legal standard, and thus, this Court's review of 

the ultimate facts is not governed by the "clearly erroneous'' rule. 

See S.S. Silberblatt Inc. v. Seaboard Su~~~~-£~~, 417 F.2d 1043, 

1055 (8th Cir. 1969); Higginbotham v. ~~~~l ~il~orp., 545 F.2d 422, 

433 (5th Cir. 1977). 

This Court's Liability Opinion relied in a large 

part upon the evidentiary facts found by the district 

court, but overruled the district court's ultimate 

findings because they were induced by an improper view 

of the law. In other instances this Court overruled the 

district court's factual findings as clearly erroneous. 

Under Dayton, ~upra, both of these actions were appropriate 

functions of an appellate court. The action of the Supreme 

Court in this case in no way calls into question the findings 

of fact made by the district court and affirmed by this 

Court or those made by this Court, and thus the factual 

findings in this case are the law of the case. The 

main effort of the School District's Brief is t o reopen t he 

question of the va lidity of the factual findings made by 

the district court and by this Court, but its Brief which 
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fails to address the factual analysis in this Court's Liability 

Opinion, is in a large part foreclosed by that opinion 

and by the remand in this case. 

for two very limited purposes: 

The Supreme Court remanded 

(1) a determination of 

whether this Court applied a proper legal standard in 

analyzing the facts before it and (2) a determination 

of whether this Court's remedy order is correct. A 

detailed review of factual matters previously considered 

and decided by this Court is neither necessary nor 

appropriate. 

A. The Impact of the School District's Decisions 

This Court's analysis of the School District's intent 

in the five decision -ma king categories quite properly began 

with the observation that "[t]he Omaha public schools are seg-

regated. 11 521 F.2d at 533. The statistics developed in this 

Court's opinion, 521 F.2d at 533-534, "ma y provide an important 

starting point for our analysis," Ar~ington Heights, ~upra, 429 

U.S. at 266, for they establish the racial impact which the 

decisions of the defendants have had on the attendance patterns 

of the School District of Omaha. 

During the period of time between 1950-1973 the School 

District of Omaha changed from a relatively integrated school 

system to, as this Court found, a highly segregated school 

system. 521 F.2d at 533-534. Prior to 1950 only two of 

the District's schools were majority black (R.A . 1068-1079), 
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while by 1973 fourteen of its schools were majority black 

(P. Ex. 41). Moreover, by 1973, fifty percent of the black 

students attended schools which "had an 80% to 100% black 

enrollment, while 73% of the white students attended 

schools with black enrollments of less than 5%." 521 F.2d 

at 533 (Footnote omitted). During this period of time the 

School District engaged in a pattern of decisions resulting 

in the abandonment of Omaha's traditional neighborhood school 

system in the areas on the fringe of the black community 

"whenever it would have had an integrative effect''. 521 F.2d at 

543, n. 28. As a result the racial attendance patterns of the 

Omaha School District are far different than they would have 

been absent the School District's decisions, with the most glaring 

example of the impact of the Board's decisions being the existence 

of the virtually all black Tech High in a white neighborhood. 

It is of course true that all school board decisions 

which effect enrollment patterns have a racial impact: 

either the racial status quo is maintained or the action 

effects a segregative or integrative change in the status 

quo. An isolated action of the School District which had an 

isolated segregative impact would have little probative value, 

rather the impact of the decision must be viewed in light 

of the context in which it was made. Thus in Washington v. 

Davi~, supra, the impact of the test being challenged 
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had to be viewed in the context of a police force which 

had aggressively and successfully recruited black police 

officers, id., 426 U.S. at 235-236, while in Arlington 

Beights, the decision being challenged was the refusal 

to grant one variance to a zoning ordinance which had been 

passed at a time when the racial factors presented by the 

plaintiff were not an issue in the community. 429 U.S. at 

258, 269-270. In neither Washington v. Davis nor Arlington 

Heights was there a pattern of official decisions having a 

disparate impact on one race. The statistical evidence 

developed by this Court concerning the racial impact of 

the School District's actions in five distinct areas 

shows that in the case sub judice there was such a pattern, 

and the pattern was caused not by adherence to neutral 

principles (such as might be involved in .a £2~ ~ 

neighborhood school assignment policy) but by manipulation 

around such rules. In virtually every area of school 

administration: faculty and student assignments, curriculum, 

school construction, and student transfers, 

; 
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the School District made decisions which had a significant 

racial impact when, as this Court found, other options, less 

segregative and more consistent with the School District's 

policies and interests were available. Indeed, in many 

instances overt racial considerations influenced the 

District's actions. This Court's opinion, as the 

following analysis will show, thus properly relied upon 

statistics "plus" other evidence of intent in finding that 

the School District had intentionally discriminated against 

blacks. 

B. Faculty Assignment 

The evidence concerning faculty assignment established 

that the School District of Omaha had intentionally discrimi

nated against blacks. Both the district court and this Court 

found that from 1940 until the early 1960's the District had 

deliberately placed black teachers only in majority black 

elementary schools and refused to allow qualified blacks to teach 

in the secondary schools. 521 F.2d at 538. This historical 

background of official purposefully segregative actions 

is a strong indicator of the District's intent to dis-

criminate against blacks. Arlington Heights, supra, 429 U.S. 

at 266. 

Similarly, the Scnool District's ex?lanation for faculty 

segregation, "a belief that black 'role models' should be assigned 

to teach black children" 521 F.2d at 538 n. 14, is as this Court 

found, id., a powerful indicium of the overtly racial considerations 

which prompted the School District's segregative actions 
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for it constitutes an administrative history of the 

racial purpose behind the District's acts. Arlington 
7/ 

Heights, supra, 429 U.S. at 268.~ 

Finally, the statistical evidence establishing that 

the District had not significantly altered its historical 

policy of assigning black faculty only to black majority 

schools, 521 F.2d at 538, establishes that the School 

District still intentionaliy discriminates against 

blacks. "[T]eacher assignment is so clearly subject 

to the complete control of school authorities, unfettered 

by such extrinsic factors as neighborhood residential 

composition or transportation problems ... " Kelly v. Guinn, 456 

F.2d 100, 107 (9th Cir. 1972), cert. ~enied, 413 U.S. 919 (1973), 

that these statistics are particularly probative, and establish 

"a clear pattern, unexplainable on gounds other than race, [which] 
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emerges from the effect of state action." Arlingtcrn H~ig_hts, supra, sj 

7/ This Court's finding 521 F.2d at 539, n. 14 that the 
School District 1 s response to the ACLU's request that the 
faculty be desegregated suggests discriminatory intent is 
also supported by Arlington Heights, supra, 429 U.S. at 268. 
The School District's response that the assignment of non
white teachers in all Omaha public schools "is currently 
unrealistic" although "[t]he climate of--our community has 
been increasingly receptive" constitutes highly probative 
administrative history indicating that the school district's 
assignment policies were based upon discriminatory criteria. 
Cf. United States v. City of Black Jack, Missouri, 508 F.2d 
TI79, 1185 n. 3 (8th Cir. 1974); DaiTey v-.-crty of Lawton, 
Oklahoma, 425 F.2d 1037, 1039 (10th Cir. 1970). 
sim1lariy, the District's adoption of a free transfer 
policy and optional attendance zones, see infra, 
in the face of this community feeling, supports the 
conclusion that the District adopted these policies 
for segregative reasons, for the District was clearly 
aware that many white parents would choose to have 
their children transfer fron black schools or opt to attend 
white schools. 
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The School District attacks (Remand Brief, p. 44) 

this Court's holding that the finding that the faculty 

was segregated on the basis of race raised a presumption 

of segregative intent in all the School District's 

decisions, 521 F . 2d at 538, but does not attack the 

holding that the segregated facilities identified "some 

schools as 'black schools.'" These holdings fo llow 

Swann v. Cha~~otte:~~~~!~~burg Board of Education, 

402 U.S. 1, 18, where the Supreme Court held that a finding 

of faculty segregation places the burden on the school 

district to show that it had not illegally discriminated, 

saying: "Independent of student assignment, where it is 

possible to identify a 'white school' or a 'Negro school' 

simply by reference to the racial composition of teachers and 

staff ••• a prima facie case of violation of substantive consti-

tutional rights under the Equal Protection Clause is shown." Id.; 

8/ The School District argues on remand that " the re is no 
indication in the record that the School District eve r as
signed black faculty to a school which was majority white 
in such numbers which arguabl y could mark it as a school 
'for blacks only, ' thereby encouraging white students t o 
leave or black students to attend . " School District Brief 
on Remand, p. 42. This argument is specious, for as both this 
Court and the district court found it was the policy of the 
School District to never assign blacks to any school b u t a 
majority black school. This policy would prevent any chance 
that blacks would be encouraged to attend a majority white 
school, but rather would serve to encourage the attendance of 
blacks at already majority black schools. In every instance 
where black faculty was assigned to a majority b lack school 
those schools either remained o r became over 75% black schools. 
(R.A. 918-921). 
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see 521 F.2d at 538, n. 13. As the Ninth Circuit noted in 

Kelly v. Guinn, supra, 456 F.2d at 107, such a conclusion is 

warranted, for teacher assignment is so peculiarly subject to 

the control of the school district "that the assignment of an 

overwhelmingly black faculty to black schools is strong evi-

dence that racial considerations have been permitted to in-

fluence the determination of school policies and practices. 

The application of this presumption to the case herein 

would be controlling, for as this Court found, 521 F.2d at 538, 

the School District has not carried its burden of demonstrating 

that the segregated character of the schools of Omaha is not 

the result of intentionally segregative actions. Cf. Keyes, 

su2ra, 413 U.S. at 208, 213. In any event this historical 

background of official actions taken for racially invidious 

purposes in faculty assignment and the concomitant racial 

identifiability of the schools are factors which this Court 

should consider in assessing the racial impact of the School 

District's decisions. Similarly, this historical background 

should be considered in determining whether decisions of the 

School District in other decision making areas were made with 

discriminatory intent. 

9/ Here the School District admits that its faculty 
assignment policy was racially motivated and as this Court held, 
521 F.2d at 539, n. 14, the District's asserted belief that black 
students are better served if taught by black faculty "reinforces 

9/ 
"-

. the presumption of segregative intent with regard to students, 
since it would logically suggest herding black students into their 
own schools where they could be taught by proper black role models." 
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C. Student Transfers 

This Court's finding that the evidence concerning the 

School District's student transfer program established its 

discriminatory intent is also in accord with ~~!ington ?eights. 

See 521 F.2d at 539-540. Although the School District seeks, 

to exceed the scope of the remand here by reviving its 

argument on the Liability Appeal and the Remedy Appeal 

that the transfer policy did not have a racially disproportionate 

impact, the statistics developed in this Court's Liability 

Opinion belie that argument for the "effect of the transfer 

policy on the majority and predominantly black schools was 

profound," 521 F.2d at 540, and the School District has pre-

sented no evidence contradicting that conclusion. The evidence 

established that the District abandoned a long-standing policy 

limiting student transfers in favor of a policy allowing transfers 

on a more liberal basis. As the district court found, 389 

F.2d at 315, this policy was "a deviation from the neighborhood 

school policy" which the School District maintains 
10 / 

motivated its actions.~ Under Arlington ?eig~ts this departure 

from tradition is particularly relevant both because it had a 

segregative impact, 429 U.S. at 266, and because by allowing 

freer student transfers the District made a substantive de-

parture in which "the factors usually considered important by 

the decision-maker strongly favor a decision contrary to the one 

reached." 429 U.S. at 267. 

10/ Notwithstanding that finding, the School District 
persists in arguing that the transfer policy was "an adjunct 
to" rather than a deviation from the neighbor hood school 
policy. School District Remand Brief, p. 33. 



- 34 -

Moreover, the transfer policy has not been applied 

with an even hand, for it "appears that some black students were 

denied access to a majority white school (Lewis and Clark) for 

the reason that it was overcrowded, whereas at the same time 

some white students were allowed to transfer from majority black 

schools into that school." 367 F. Supp. at 193; 521 F.2d 539 
11/ 

n. 17.~ Additionally, as this Court found, 521 F.2d 

at 540, n. 20: 

despite the capacity limitation in the 
transfer policy, large numbers of white 
students were allowed to transfer to 
South High from the Tech/Central zone 
at a time when Tech had unused 
capacity of close to 1,000 and South 
was seriously overcrowded. ~/ 

11/ The School District mistakenly asserts "the only 
evidence in the record of any inconsistent application 
of the policy regards the granting of transfer requests 
of white students from the Tech-Central zone to South 
High School at a time when South was 'overcrowded'." School 
District Remand Brief, p. 35. The District ignores the 
district court's and this Court's contrary finding. 

12/ The School District's decisions on these transfer 
requests is particularly probative of the District's 
intent to discriminate in light of the fact that the 
evidence showed that the District was aware that 
many of these students transferred to South High 
to enroll in its vocational program, although Tech 
was a vocational high school. (A. 300-301). The School 
District, while seeking to relitigate this court's 
finding of overcrowding in South High School, concedes 
that in a year when the District granted 315 transfers 
from Tech to South, 389 F. Supp. at 313, South enrolled 
89 students over its rated capacity. School District 
Brief, pp. 35-36. 
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Such evidence concerning the departures of the School Board 

from its announced transfer policy when the policy would have 

favored a result which would have achieved more racial integra-

tion is also highly probative of segregative intent. 
13/ 

Arli_r:1'1!2~ ~ei~h~, 429 U.S. at 267 .-

D. Optional Attendance Zones 

This Court found that "the elaborate system of delayed 

conversion, optional zones, and the closing of Tech 

Junior High to be inexplicable unless in furtherance 

of a single coherent policy: the unwillingness to 

assign white students to schools perceived as black, 

the 'neighborhood school' or any other policies 

notwithstanding." 521 F.2d at 543, n. 25. In accord 

with ~rlington ~~igh~, 429 U.S. at 267, this Court 

analyzed the sequence of events involved in the conversion 

and found that the School District had intentionally: 

13/ The evidence showed that the School District granted trans-
fer requests which were premised upon the racial prejudices of 
the transferring student or the student's parents. 521 F.2d at 
540. This administrative history of official sanctioning of 
racially discriminatory conduct is also probative of the School 
District's intent to discriminate against blacks. Arlington 
Heights, 429 U.S. at 268. Cf. United States v. City of Black Jack, 
Missouri, 508 F.2d 1179, 1185 n. 3 (8th Cir. 1974)~DaIIey--V:-City 
of Lawton, Oklahoma, 425 F.2d 1037, 1039 (10th Cir. 1970~ LiabfITty 
Oi?InIOrl~l F.2d at 538-539 n. 14. 

A summary of the evidence concerning the transfer policy 
is contained in the Brief on Liability o f the United States, pp. 
9-14, and of Plaintiffs-Intervenors, pp. 25-29. 
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minimized the necessity of assigning white 
seventh and eighth graders to the two iden
tifiabl y black junior high schools: Mann 
and Tech [by utilizing] [t]wo basic tech
niques... ( 1 ) delaying the conversion of 
predominantly white K-8 schools which would 
be logical f~eders for Mann or Tech; and 
(2) granting options to the seventh and 
eighth graders in those schools to attend 
more distant identifiably white junior 
high schools, when the conversion did take 
place. 

521 F.2d at 541. This holding, undisturbed by the 

Supreme Court's remand, is precisely the kind of 

analysis contemplated by the Arlington Heights 

decision. It is based on an amalgam of impact, 

historical analysis, consideration of deviations 

from ordinary practice, and evidence of overt racial 

motivations. 

The School District made substantive departures 

f rorn the conversion plan on a number of occasions when 

"the factors usually considered important by the decision-makers 

strongly favor[ed] a decison contrary to the one reached." 

Arlington Heights, supra, 429 U.S. at 267. The creation of 

"optional attendance zones'' allowing students from predominantly 
14/ 

white Saunders,~ Walnut Hill, and Mason Elementary Schools to 

14/ The School District argues, as to Saunders, that its 
actions are supported by the district court's finding that 
in the year the options were created enrollments were up 
at Technical and down at Lewis and Clark. School District 
Remand Brief, p. 47. This Court, however, held: "The record 
is to the contrary. It shows that in 1964-1965, Lewis and 
Clark was operating with 8 8 students less than stated 
capacity and Tech was down 142 students from stated 
capacity. The 25 to 30 seventh and eighth graders 
from Saunders could easily have been absorbed at 
the much nearer Tech Junior High." 521 F.2d at 542-543. 
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opt out of attending the closest junior high school, the under-

utilized, 60% black Tech Junior High, was one such departure, 

for it is reasonable to expect that the school district would 

have ordinarily been interested in fully utilizing its resources 

and in maintaining the neighborhood school policy - the policy it 

has consistently maintained guides its decisions. Similarly, 

the conversion of Yates and Jackson, the other two predomi-

nantly white elementary schools near Tech, was delayed de-

spite the District's policy of converting to a junior high 

system. Jackson, 99.5% white, remained unconverted at the 

time of trial, while Yates' conversion was delayed because 

of the school district's admitted capitulation to the racial 
15/ 

prejudice of neighborhood parents. 521 F.2d at 541.~ 

Finally, the action of the School District in failing to con-

vert the two virtually all white K-8 schools located closest 

to the predominantly black Mann Junior High "despite the con-

version policy, available space at Mann, and the fact that 

neither school had the enrollment or the facilities which the 

15 / The administrative history of the delay in converting Yates, 
TS thus also "highly relevant" evidence of the school district's 
intent to segregate blacks, Arlington Heights, supra, 429 U.S. 
at 268, for it shows that the School D1str1ct's decision was 
racially motivated. Cf. United States v. City of Black Jack, 
Missouri, supra, 508 F.2d 1185 n. -:r;-Dailey v. City of Lawton, 
OITahoma, supra, 425 F.2d at 1039. See Liability Op1n1on,-521 
F.2d at 538-53.9 n. 14. Moreover, the actions which the School 
District took when Tech Junior High was closed and the Yates at
tendance zone was divided further evidenced the District's in-
tent that whites not be required to attend schools with blacks. 
In 1973, the Yates attendance zone was divided into two portions, 
the predominantly black portion north of Cuming Street was assigned 
to Mann while the predominantly white portion south of Cuming Street 
was assigned to white junior high schools. (A. 101-105; 645-648; P-
37-H). The District assigned black feeder zones which had been 
assigned to Tech to Mann. White zones were assigned to white 
junior high schools ( P-37-H). The result was the addition of 
300 blacks and 19 whites to Mann (P-2; A. 889). See 521 F.2d at 542. 
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system considered appropriate for a junior high program," 521 

F.2d at 542, is yet a further example of the School District 

making substantive departures from its previously announced 

policy when the factors normally relied upon by the school dis-

trict favored adherence to the policy, but adherence would have 

increased the number of white students going to school with 
l 6,/ 

blacks.~ 

As this Court found, the explanations preferred by 

the School District for its substantive departures do not 

negate the finding of intent which they establish. 521 F.2d 
17/ 

at 542-543.~ These explanations similarly evidence substantive 

departures probative of the District's intent to discriminate 

against blacks, for as this Court held the District's 

16/ The fact that 47% of the black junior high school teachers 
In the system were assigned to Mann is yet further evidence 
of the School District's intent that this school be maintained 
as a black junior high. See 521 F.2d at 534. 

17/ The School District in its Remand Brief has reasserted 
tnat students from Walnut Hill could not be assigned to Tech 
Junior High because to have done so would have pushed Tech 
Junior High over its maximum desired size of 750 pupils, in 
1966-67, the year Walnut Hill was converted from K-8 to K-6. 
School District Remand Brief, p. 54. Similarly the School 
District argues that Yates could not be converted between 
1960 and 1969 because to do so would have overloaded Tech 
Junior High in light of the projected increase in enrollment 
in that school. School District Remand Brief, pp. 56-58. 
Not only does the District ignore the district court's 
finding that the capacity of Tech Junior High was 795, 
389 F. Supp. at 303, but these arguments are inconsistent 
with the School District's assertion in its Brief on Remand, 
p. 14 that "Greater [building] capacity utilization does 
not necessarily indicate excess enrollment" and its con
tention on p. 36 that transfers into schools operating in ex
cess of capacity were allowed if the principal approved. 
Moreover these arguments do not in any way explain why Saunders 
could not have been assigned to Tech, why no portion of the 
Walnut Hill attendance zone could have been assigned to Tech, 
or why no portion of the Yates attendance zone could have 
been assigned to Tech before 1970. 
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explanations concerning the attendance zones for Walnut nill 

and Saunders do not explain why none of these students could 

be assigned to Tech and evidenced a departure from the Dis-

trict's neighborhood school policy as well as from the effective 
18/ 

utilization of resources. 521 F.2d at 542-543.~ 

18/ This Court's finding that the School District's utilization 
or optional attendance zones and the free transfer policy was 
unlawful is supported by reference to Section 204(c) of the 
Equal Educational Opportunity Act of 1974, 20 U.S.C. 1703(c). 
This statute provides in pertinent part that 

No State shall deny equal educational oppor
tunity to an individual on account of his or 
her race, color, sex, or national origin, by 

* * * 
(c) the assignment by an educational 

agency of a student to a school, other than 
the one closest to his or her place of resi
dence within the school district in which he 
or she resides, if the assignment results 
in a greater degree of segregation of stu
dents on the basis of race, color, sex, or 
national origin among the schools of such 
agency than would result if such student 
were assigned to the school closest to his 
or her place of residence within the school 
district of such agency providing the appro
priate grade level and type of education for 
such student; 

As this Court found, 521 F.2d at 543, n. 28, the School Dis
trict riddled its neighborhood school policy with exceptions 
through the use of optional attendance zones and the transfer 
policy and thus allowed students to attend schools "other 
than the one closest to his or her place of residence." 
These actions had as this Court found, 521 F.2d at 539-543, 
a segregative impact on the School District and thus resulted 
"in a greater degree of segregation of students on the 
basis of race . among the schools of such agency than 
would result if such student were assigned to the school 
closest to his or her place of residence within the school 
district." 
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E. School Construction 

Sometimes a clear pattern, unexplainable on 
grounds other than race, emerges from the effect 
of state action even when the governing legisla
tion appears neutral on its face. 

Arlington Heights, ~upra, 429 U.S. at 266. The evidence con

cerning the School District's construction practices catalogued 

in this Court's Liability Opinion, 521 F.2d at 543, presents 

what may be a classic example of such a clear pattern. Between 

1951 and 1973, 37 of 39 new schools or additions opened pre-

dominantly white or predominantly blacK. Of the 21 constructed 

since 1964, all opened predominantly of one race. Id. Although 

the School District defended its practices on the ground 

that its construction decisions are based upon a neigh-

borhood school policy, as this Court found, see supra, p. 

6, that policy was "riddled ... with exceptions," 521 F.2d 

544, n. 28, and evidenced substantive departures from the 

neighborhood policy whenever it would have allowed blacks 

to attend schools with whites in greater proportions than 

existed. Id. For example as this Court noted, 521 F.2d 

at 543, the district court found (367 F. Supp. at 185) that: 

The evidence supports the view that apparently 
some white students live closer to King than do 
blacks, yet those whites are allowed to go to 
a predominantly white school while requiring 
blacks who live farther from King, to attend 
that institution. 19/ 

Additionally, the construction of King caused black Clifton High 

seventh graders to be transferred from majority white Monroe 

19/ This assignment pattern is also inconsistent with 
20 u.s.c. 1703(c). Seen. 18, supra, p. 39. 
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Junior High to majority black King Middle School, thus 

decreasing the number of white students attending school 

with black students and increasing the segregated 

character of both schools. 

521 F.2d at 543. 

See 367 F. Supp. at 183-186; 

The School District again contends that its school con

struction policy was governed by the neighborhood school policy 

and by the increased enrollment demands upon the District. But 

see 521 F.2d 543, n. 28. This argument misses the point. The 

District's need to construct new schools is not at issue, but the 

stark pattern of segregative construction is. It is a pattern 

showing unbending fidelity to segregation. Schools were built 

in white areas and black areas, but in the few instances where 

they were built in -integrated or fringe areas the feeder lines 

were manipulated to preserve segregation and the neighborhood 

school policy was abandoned to allow whites to transfer out of 

their assigned schools or to opt to attend more distant white 

junior high schools. It is thus not the fact of construction 

of which we complain, but rather the method in which construc

tion decisions were manipulated to preserve segregation. 

F. Tech nigh School 

This Court's holding that the School District's treatment 

of Tech High School, a black high school in a white neighborhood, 

evidenced the District's discriminatory intent is also supported 

by the ~rlington Heights criteria. The District's decision to 

build additions to overcrowded predominantly white schools, 

while at the same time allowing Tech to be underutilized, 

521 F.2d at 544, is a substantive departure which evidenced 
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the District's discriminatory intent. Arlington Heights, 

supra, 429 U.S. at 267. Similarly, though the School 

District professed to be maintaining Tech as an "open 

school," its decisions (521 F.2d at 544-545): ( 1) to 

require high school students from the black Near North Side 

to attend only Tech or Central, (2) to curtail extra curricula 

activities at Tech, (3) to transfer courses such as electronics 

out of Tech, (4) to offer courses which the District "felt 

would be more adequately suited to the needs of Tech's increas-

ingly black enrollment," 521 F.2d at 545, (5) to operate the 

largest proportion of the District's special education program 

at Tech, and (6) to assign 47% of the black high school teachers 
20/ 

in 1972 to Tech High,~ as well as (7) its failure to adequately 

maintain the physical plant at Tech were all substantive departures 

from an "open school" policy, evidencing the District's intent that 

Tech not be operated in such a manner as to be an "open school" 

attractive to an integrated cross-section of the community. Finally 

the testimony of Assistant Superintendent Doctor Fullerton, 

521 F.2d at 544 n. 30, gave direct evidence that the 

School District's legislative intent in maintaining Tech 

as an ''open school" was discriminatory, for he admitted 

that one of the factors which motivated the school 

district in not establishing a compulsory attendance 

zone for Tech was racial prejudice. Id. 

20/ This factor is particularly important in light of the fact 
that "faculty segregation encourages pupil segregation . " 
Clark v. Little Rock Board of Education, 369 F.2d 661, 669 (8th 
C"ir. 1966). Such "encouragemen.T''15-ciearly inconsistent with 
the concept of an "open" school. 

c 
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The School District's argument on Remand relies in a 

large part on actions which the District has taken in recent 
21/ 

years to correct the deterioration of Tech High School.~ 

These actions are commendable but actions taken subsequent to 

a constitutional violation do not negate the fact of the vio-

lation and are not a basis for arguing that a constitutional 

violation never occurred. See 521 F.2d at 539, n. 15. 

The evidence concerning the District's treatment of Tech 

High clearly warranted this Court's finding that the 

District intentionally discriminated against blacks 

in the operation of Tech High School. 

III. THE REMEDY APPROVED BY THIS COURT IS IN ACCORD WITH THE 
PRINCIPLES ENUNCIATED IN DAYTON BOARD OF EDUCATION v. 
BRINKMAN. 

A. The Meaning of the Remand 

The Supreme Court remanded this Court's en bane Remedy 

Opinion, 541 F.2d 708, for reconsideration in light of Qay~~n 

Board of Education v. Brinkman, supra, a case dealing with the 

appropriate scope of a remedy in a school desegregation case. 

The School District however has argued that "the only question 

before this Court is whether the School District engaged in an 

intentional policy of separation of its students on the basis 

21 / The School District also attempts to reargue the 
tacts listed above, which this Court held "all combined 
to result in a high school which was identified as 'a 
"colored school" just as certainly as if the words were 
printed across the entrance in six-inch letters.'" 
Compare 521 F.2d at 544-546 with School District Remand 
Brief, pp. 65-71. 
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of race," School District Remand Brief, p. 5, and that if this 

Court finds that its liability opinion was correct that this 

Court must then remand to the district court for determination 

of the proper scope of the remedy. The School District's 

argument misconceives the purpose of this remand and the 

purpose of the remand to the District Court in payto~. The 

Supreme Court directed this Court to reconsider its remedy 

opinion in light of payton, thus inviting this Court 

to examine its opinion on remedy and to articulate whether 

this Court's earlier opinion was consistent with Dayton. 

Of course, if this Court were to determine that the remedy 

approved below was inconsistent with Dayton, it would be 

obliged to remand to the district court for further 

proceedings on remedy. 

In p~ytof1, it was necessary for the Supreme 

Court to remand to the District Court because the 

limited liability findings were insufficient to support 

systernwide relief and because the lower courts had failed 

to address completely the other evidence as to the scope 

of liability. Here, of course, no such imperfection 

exists. The district court and this Court have both 

thoroughly examined the evidence of liability and a remedy 

has been implemented in light of the extent of the 

liability. We have demonstrated above that the liability 

finding of this Court must stand. All that remains on 

this remand is to examine the fit between the violation 
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and the remedy. Had the Supreme Court intended that the 

proper scope of the remedy in this case must first be 

reconsidered at the district court level, it would have 

so indicated in its remand, as it did in Dayt~~ and as 

it has done in other instances where it felt that its 

decisions required reconsideration of a ruling by 

the initial fact finder. See ~·~·, Kelley v. Southern Pacific 

Co., 419 U.S. 318, 331-332 (1974); Public Service Commission 

of the State of New York v. ~ed~£al_?ower Com~~~~io~, 

361 U.S. 195 (1959). 

B. The Applicable Law 

In remanding this case to this Court the Supreme Court 

said that this Court should address the following inquiry 

required by its Dayton opinion (45 U.S.L.W. at 3850): 

"If such violations are found, the District Court 
in the first instance, subject to review by the 
Court of Appeals, must determine how much incre
mental segregative effect these violations had on 
the racial distribution of the Dayton school pop
ulation as presently constituted, when the distri
bution is compared to what it would have been in 
the absence of such constitutional violations. The 
remedy must be designed to redress that difference, 
and only if there has been a system-wide impact may 
there be a system-wide remedy." Slip. op., at 13-14. 

payton restates the well settled equitable principle 

that the scope of the remedy must be commensurate with 

the scope of the constitutional violation, a principle which 13 

settled law in school desegregation litigation, see ~~ v. 

Charlotte-Mecklenburg Boa~of Educati~~' ~upra, 402 U.S. at 16; 

~~~like~ v. Brad~ey, 418 U.S. 717, 744, 746 (1974), and upon 

which this case was briefed and argued during the remedy phase. 



- 46 -

See Remedy Brief for the United States, pp. 43-57; Remedy Brief 

for the School District, pp. 39-57; Answering Remedy Brief for 

the Plaintiff-Intervenors, pp. 13-23. 

Although during the remedy stage the School District 

argued that "a school district is responsible for remedying 

only that portion of the racial separation caused by its 

intentionally segregatory policies," Remedy Brief of School 

District, p. 42, the School District never offered any evidence 

(beyond the evidence concerning the effect of its policies 

which was in the record at the liability phase) to show that 

there have not been systernwide effects of its segregative 

acts. Where, as here, there is a finding of an intentional 

systernwide pattern of segregative school board actions, 

the reasonable inference is that there are .continuing 

systernwide effects of the School District's acts of 

discrimination. It is of course difficult to determine 

precisely what effects the School District's actions had on 

the racial composition of the schools of Omaha, but 

the School District at the first instance bears the burden 

of demonstrating that its conduct, which this Court has found 

was intentionally segregatory, did not cause the racial 

disparities evident in the School District. Cf. United 

States v. ~o~~m~~~-~~~~ci2al Separate School Dist., 

No. 76-3781, at n. 11 (5th Cir. Aug. 9, 1977). This 

Court's finding of intentional discrimination by the School 

District "shifts to those authorities the burden of proving that 
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other segregated schools within the system are not also the re

sult of intentionally segregative actions." Keyes, ?up~ , 413 U.S. 

at 208. See also Sw~~~, suEra, 402 U.S. at 26. Here, as in Keyes, 

this Court's finding that the School District engaged in systemwide 

discriminatory conduct, shifts to the School District the burden 

of showing that its discriminatory decisions "were not factors in 

causing the existing condition of segregation in these schools." 

!9.·i 413 U.S. at 214. 

Racial discrimination may be one of many motives of 

school officials, and the actions of the school officials 

may mingle with vast numbers of actions of other public offi

cials, and of private persons, in producing the pattern of 

student attendance in the schools. It should therefore be in

cumbent upon the School District to demonstrate occasions where 

its discriminatory conduct has not caused the discriminatory im

pact which this Court found that the School District intended. 

Moreover, the task of assessing the effects of proven racial 

discri~ination in the operation of the schools would be properly 

aided by the use of reasonable presumptions. See Keyes, s ~2~ , 

413 U.S. at 201-213; Liability Opinion, 521 F.2d at 536, n. 9. 

As this Court has stated "[t]he use of presumptions in 

civil rights cases is not a novel one." Id. "In the context 

of racial segregation in public education, the courts ... h ave 

recognized a variety of situations in which 'fairness' and 'policy' 

require state authorities to bear the burden of explaining ac

tions or conditions which appear to be racially motivated." 

Keye~, ~upr~, 413 U.S. at 20 9. Once racially-discriminatory 

practices in the operati o ns of the schools have been proved, 



• 

- 48 -

"fairness" and "policy" dictate that it is proper for this Court 

rebuttably to presume that those practices achieved their full 

potential as a contributing factor to the observed racial im

balance in student attendance patterns. The burden should then 

shift to the School District to show the extent to which racial 

separation would have existed in the absence of the discrimination. 

This is true not only because of the rational inference of a 

nexus between the board's intent to segregate and the 

exis~ence of segregation but also because it ~ the 

School District that has access to the information 

necessary to demonstrate the effects of its racial 

discrimination, and which is in the best position 

to establish what conditions would have been but for 

the improper consideration of race. 

As a practical matter in cases like the one s~b judice, 

if plaintiffs were required to demonstrate not only the exis

tence of racial discrimination but also the specific effects of 

that discrimination on attendance patterns, they would often 

face an insuperable barrier. Because attendance patterns 

in every school district are the product of many causes, 

a requirement that the plaintiffs establish which 

effects have been caused by racial considerations would 

allow the discriminators to prevail - provided only that they 

could suggest some plausible explanations (in addition to their 

discrimination) for the observed racial identifiability of the 

schools. Such a requirement would ignore, as well, 
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another effect of school board segregative actions: the 

identifiability of a school as officially intended for 

children of one race. Perpetrators of racial discrimination 

should not be permitted to stand silent while the victims 

are required to shoulder so heavy a burden. 

Indeed, it is an accepted principle that a wrongdoer can-

not invoke the complexity of his wrong to avoid answering for it. 

In antitrust law, for example, the very success of a violation 

may make it impossible to compute damages--for instance, when a 

monopolist drives a competitor out of business. But success is 

not a reason to allow the violator to retain the fruits of his 

misdeeds. Zenith Radio _Corp. v. Hazeltine Resea£~~In~., 395 U.S. 

100, 123-125 (1969). The violator must accept, as part of the cost 

of the violation, the fact that the remedy may be imprecise and 

more extensive than would be necessary in a world of perfect 
22/ 

information.-

22/ Similarly, the Supreme Court has repeatedly held 
tnat tne perpetrator of a constitutional wrong bears 
the burden of demonstrating that his violation was with
out, or of limited, effect. Arlington Heights, supra, 429 
U.S. 270-271 and n. 21; Mt. Healthy City School District 
Board of Education v. Doyle, 429 U.S. 214, 285-287 (1977); 
cf. Franks-V:-80wman Transportation Co., 424 u.s. 747, 771-
773.--- - ----------
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C. The Remedy 

As Section II of this Brief demonstrates, the e v idence 

full y supported t h is Court's finding that the School District 

intentionally discriminated against blacks in virtually every 

decision-making area. When this evidence of intentional dis-

crimination is viewed in light of the "conclusion that racially 

inspired School Board actions have an impact beyond the parti-

cular schools that are the subject of those actions," Keyes, 

supra, 413 U. S. at 203, as well as in light of the existing racial 

separation in the student attendance patt erns and the School 

District's failure to demonstrate that the racial identifiability 

and racial segregation of the Omaha Schools would have existed 

even in the absence of intentional discrimination, it is 

clear that thia Court's affirmance of a systemwide remedy 

was entirely appropriate . 

This Court has found that between 1951 and 1973 the 

School District intentionally constructed 37 of 39 new schools 

as predominantly white or predominantly black schools, 

and that the School District's explanation that these 

construction decisions were based upon adherance to 

a neighborhood school policy was unconvincing because 

"[t]irne a nd again, the policy - if one existed - was 

discarded whenever it would have an integrative effect . " 
23 / 

521 F.2d at 543 and n. 28.~ Thus over 35 % of all the 

23/ Despite this Court's prev ious ruling the School Di s trict 
maintains throughout its Remand Brief that its decisions 
are based upon a racially neutral "neighborhood school" policy. 
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schools in the School District were built as one race schools. 

Such a pattern of intentionally discriminatory school 

construction served not only to label 35% of the District 

Schools as black or white but also must of necessity 

have an impact on the racial composition of the other schools 

in the district as well as on the racial composition of the 

residential neighborhoods. See Swann, supr~, 402 U.S. at 20-21; 

Keyes, !~pra, 413 U.S. at 202-203. 

This pervasive effect of the School District discriminatory 

construction policies was closely interrelated with 

the District's other acts of intentional discrimination. 

The policy of the School District only to assign black 

teachers to majority black schools served to identify 

those schools with black teachers as "blac k" schools, 521 

F.2d at 538, and conversely to identify those schools without black 

teachers as "white" schools. The School District's transfer policy 

had a "profound" effect on the majority and predominantly black 

schools and served to further enhance the racial identifiability of 

both the "white" and "black" schools for the "result of the transfer 

policy was to increase the segregated nature of almost all of the 

majority black schools in the District" and to sanction white 

student flight from majority black schools. 521 F.2d at 540 and n. 

20. 
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Further, the only statistics available with regard 

to the effects of the student transfer policy are for the 

years 1970-71 and 1971-1972. The transfer policy was 

instituted in 1963-64, and the School District has not 

demonstrated that the policy had little or no effect upon 

the change in racial enrollments since that time. Between 

1963 and 1970, the black enrollment at Clifton Hill increased 

from 25% to 73%; at Franklin from 22% to 86.86%; at Monmouth 

Park from 35% to 67.74%; at Technical Junior High from 54% 
24/ 

to 90.30%; at Technical Senior High from 51% to 86.58%.~ 

In 1963-64, Mann Junior High School enrolled 127 white 

students (113 in 1962-63), largely from the Saratoga feeder 

zone which was 35 percent white in that year. The year 

following the adoption of the transfer policy, the white 

enrollment at Mann decreased to 35 despite the fact that 

Saratoga's white enrollment was 33 percent (259 white 

students in grades K-6) (P. Ex. 2). Thus, the evidence 

suggests that large numbers of whites took advantage of 

the transfer policy in its first year of operation to . flee 

predominantly black schools. The District has produced no 

evidence to prove that these changes in enrollment were not 

caused, at least in part, by the transfer policy. 

24/ Statistics are from School District Remedy Brief at p. 53. 
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In those instances where there was a danger that a 

School District policy might require white students to 

attend a "black" school, the School District adopted inten-

tionally segregatory policies such as optional attendance 

zones, delayed conversions to a junior high program, and 

the closing of Technical Junior High School, all of which 

this Court found were "inexplicable unless in furtherance 

of a single coherent policy, the unwillingness to assign 

white students to schools perceived as black ... " 521 

F.2d at 543, n. 25. These policies, as this Court found, 

had a direct impact on the racial attendance patterns in 

five of the eleven existing junior high schools, as well 

as in those K-8 schools whose conversion was delayed to 

avoid requiring whites to attend school with blacks. 
25/ 

See 521 F.2d at 540-543. 

25/ The action taken by the School District in changing 
tne Yates attendance zone after Technical Junior High 
School was closed similarly had a substantial racial impact 
on the racial attendance patterns at Mann and at surrounding 
white junior High Schools. In 1973-1974, the Yates zone was 
divided into two portions. That portion north of Cuming 
Street, which was predominantly blac·k, was assigned to Mann 
( 98 per cent black), the portion south of Cuming Street, 
which was predominantly white, was assigned to white junior 
high schools. (A. 101-105; A. 645-648; P-37-H). The District 
assigned black feeder zones which had been assigned to Tech 
to Mann. White zones were assigned to white junior high 
schools (P-37-H). The result was the addition of 300 blacks 
and 19 whites to Mann ( P-2; A. 889). 
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Similarly, the School District's discriminatory 

policies with regard to Technical High School also had 

a district-wide impact, for the District operated Tech 

in such a manner that it was identified as a "black 

school" 521 F.2a at 546, causing whites to prefer to 

attend other overcrowded high schools rather than the 

underutilized "open" Tech. The School District's refusal 

to assign white student's from the neighboring, over

crowded, Benson, North and South to Tech thus had a 

substantial effect on the racial identifiability of Tech 

and, as this Court found, caused the School District "to 

construct additions at Benson, North and South in the 

late 1950's and early l960's and to build Bryan, Burke and 

Northwest High schools." 521 F.2d at 544. Thus, the 

School District's discriminatory practices with regard to 

Tech affected seven of the School District's eight high 

schools. 

It is clear from the foregoing that this Court has 

properly approved a system-wide remedy, for when "there has 

been a system-wide impact. . there [may] be a system-wide 

remedy. 

at 4914. 

~eyes, supra at 213." Dayton, supra, 45 U.S.L.W. 

United ~~at~~ v. ~olumbus Municipal Separate 

Sc~~ol Di~~~' ~~Era. Unlike the situation in Dayto~, where 
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the Supreme Court found that the remedy imposed was "en-

tirely out of proportion to the constitutional violation 

found by the District Court," 45 U.S.L.W. at 4913, here the 

remedy ordered by the district court, and approved by this 

Court, is supported by detailed findings concerning the 

systemwide impact of the School District's violations. 

Although the School District has never shown that all of the 

segregation existing in Omaha is not the result of its inten-

tional conduct, the Remedial Order herein has taken into account 

the small amount of segregation which arguably would have 

occurred even if the School District had not engaged in 

intentionally segregative acts over a period of many years 

by excluding the first grade from mandatory reassignment. 

Thus the systemwide remedy is appropriately tailored 

to the extent of the violation. Therefore, this Court should 

reaffirm its approval of the remedy which properly 

requires the School District to "take the necessary steps 

'to eliminate from the public schools all vestiges of 

state-imposed segregation. 1 l?wann, supra,] 402 U.S. at 

1 - II ::> • 

4879 (June 27, 1977). 

U.S. ~ 45 U.S.L.W. 4873, 



CONCLUSION 

For the foregoing reasons, the remedy decision of 

the district court should again be affirmed. 

DANIEL WHERRY 
United States Attorney 

Respectfully submitted, 

DREW S. DAYS, III 
Assistant Attorney General 
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