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No°

GRASSROOTS LEADERSHIP, INC.,

Plaintiff,

V.

TEXAS DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES (DFPS),
CHRIS TRAYLOR, in his official capacity
as DFPS Executive Commissioner,
and TREVOR WOODRUFF, in his
official capacity as DFPS General Counsel,

Defendants.

D-1-GN-15-004336

9/3012015 10:50:53 AM
Velva L. Price
District Clerk
Travis County

D-1-GN-15-004336
Ruben Tamez
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1N THE DISTRICT COURT OF

TRAVIS COUNTY, TEXAS

353R

JUDICIAL DISTRICT

PLAINTIFF'S ORIGINAL PETITION FOR DECLARATORY JUDGMENT,
APPLICATION FOR TEMPORARY RESTRAINING ORDER, AND

APPLICATION FOR TEMPORARY AND PERMANENT INJUNCTION

This lawsuit challenges a Texas agency's "emergency" adoption of a regulation when no

emergency exists. In March 2007 Defendant Texas Department of Family and Protective

Services (DFPS) concluded that for-profit companies are exempt from state licensure

requirements when they operate immigrant family detention facilities for the federal govemment.

In July 2015 a federal judge held that the federal government is bound by its 1997 agreement not

to house immigrant children in facilities that lack a state license. So on September 18, 2015

DFPS responded by publishing in the Texas Register an "emergency" rule that allows DFPS to

provide a paper labeled "license" to private companies operating immigrant family detention

facilities, without imposing specific license requirements. By improperly using "emergency"

procedures, DFPS deprived Plaintiff Grassroots Leadership of its statutory fight to comment on

DFPS's vague licensing rule, and its statutory right to require the agency's written responses to

all public comments prior to implementation of a licensing rule. Hence this lawsuit.
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DISCOVERY

1. Plaintiff Grassroots Leadership intends to conduct any needed discovery pursuant to TEX.

R. CIv. P. 190.3 Level Two, and affirmatively pleads that Plaintiff seeks injunctive relief.

PARTIES, SERVICE, AND NOTICE

2. Plaintiff Grassroots Leadership, Inc. is a non-profit corporation that is exempt from

taxation under Internal Revenue Code § 501(c)(3), and licensed to operate in Texas. Attached

Exhibit 10 at I (Libal Declaration).

3. Defendant Texas Department of Family and Protective Services (DFPS) is the state

agency charged with administering Texas Human Resources Code Chapters 40, 42, and 261,

which govern how child care services, including residential living facilities, are to be operated in

Texas. DFPS may be served with process by serving its Executive Commissioner, Chris Traylor,

or its General Counsel, Trevor Woodruff, at 701 West 51st Street, Austin, Texas 78751,

telephone (512) 438-3805, email Trevor.Woodruff@dfps.state.tx.us.

4. Defendant Chris Traylor is DFPS's Executive Commissioner, who is sued in his official

capacity only. He may be served with process at 701 West 51st Street, Austin, Texas 78751.

5. Defendant Trevor Woodruff is DFPS's General Counsel, who is sued in his official

capacity only. He may be served with process at 701 West 51st Street, Austin, Texas 78751.

6. On Tuesday September 30, 2015 undersigned counsel communicated directly with DFPS

General Counsel Trevor Woodruff and provided actual notice of this petition and application for

a temporary restraining order, including a copy of it with all exhibits. Certificate at p. 13, infra.

JURISDICTION AND VENUE

7. This Court's jurisdiction to enter declaratory relief in this lawsuit is established in TEx.

GOV'T CODE § 2001.038 and TEX. Cry. PRAC. & REM. CODE § 37.001, et seq.
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8. This Court's jurisdiction to enter injunctive relief in this lawsuit is established in TEX.

GOV'T CODE § 2001.038 and TEX. CIV. PRAC. & REM. CODE § 65.001, etseq.

9. No federal law is at issue in any part of this lawsuit, which exclusively concerns whether

a Texas agency has respected Texas statutes in adopting a Texas regulation.

10. Venue in Travis County is mandatory for this lawsuit pursuant to TEX. GOV'T CODE §

2001.038(b).

RULEMAKING STATUTES

11. Texas statutes establish how agencies are required to produce regulations. TEx. GOV'T

CODE §§ 2001.023 to 2001.034.

12. In the ordinary course, agencies must first give the public notice ofproposed rules and

reasonable time to respond with comments--including data, views and arguments--that the

public wants the agency to consider. Then the agency must study the public comments. Then

the agency must provide a reasoned written response as to why each comment was accepted or

rejected prior to implementation of the final regulation. TEx. GOV'T CODE §§ 2001.023 to

2001.030.

13. The legislature requires this notice and comment procedure because it produces "better

rules." Methodist Hospitals ofDallas v. Texas lndus. Acc. Bd., 798 S.W.2d 651,657 (Tex.

App.--Austin 1990, writ dism'd w.o.j.) (citing BONFIELD, STATE ADMINISTRATIVE RULE

MAKING § 6.10.1 at 308-15 (1986)); HON. SCOTT McCOWN, Opinion on Temporary Injunction,

1 TEx. ADMIN. L. J. 16, 17-21 (1992) (the ordinary notice-comment-response procedure "ensures

that an agency carefully thinks through both the policy and the law in support of a rule").

14. Texas only allows "emergency" rulemaking without notice and comment if:

a. an agency properly finds that abbreviated procedures are necessary to address "an
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imminent peril to the public health, safety, or welfare;" or

b. a state or federal law requires adoption of a rule on fewer than 30 days' notice.

TEX. GOV'T CODE § 2001.034(a)(1).

15. The legislature requires a written statement of all reasons supporting each "imminent

peril" finding in the preamble to each emergency rule. TEX. GOV'T CODE § 2001.034(a)(1)-(b).

The legislature requires this preamble to force agencies to consider whether a bona fide

emergency exists, and to give the judicial branch a means to review whether a bona fide

emergency exists. Texas Health Facilities Comm'n v. Charter Med.-Dallas, Inc., 665 S.W.2d

446, 452 (Tex. 1984); River Road Neighborhood Assn. v. South Texas Sports, 720 S.W.2d 551,

557-58 (Tex. App.--San Antonio 1986, pet. dismissed). McCOWN, 1 TF.x. ADMrN. L. J. at 23.

16. Declaratory and injunctive relief are available to invalidate emergency rules that do not

conform to the requirements ofTEx. GOV'T CODE § 2001.034. TEx. GOV'T CODE § 2001.038;

TEX. Cw. PRAC. & REM. CODE § 65.011; see McCOWN, Opinion on Temporary Injunction, 1

TEx. ADM•. L. J. at 33-34.

FACTS

17. In 2007 the U.S. Department of Homeland Security, Immigration and Customs

Enforcement (ICE) provided funds to enable a for-profit prison company called Corrections

Corporation ofAmerica, Inc. (CCA) to operate a 512-bed T. Don Hutto immigrant family

detention facility near the city of Taylor, Texas. Attached Exhibit 2 at 8 (CCA Letter).

18. In March 2007 CCA petitioned Defendant DFPS for exemption from state licensing of its

Hutto facility, and DFPS issued a letter exempting CCA from licensure. Attached Exhibit 2 at

13-14 (DFPS Letter).

19. Since 2003 Grassroots Leadership has operated in Texas to advocate for, and educate the

4
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public about, the need to regulate the private prison industry. To further its core mission,

Grassroots Leadership conducts public education campaigns and advocates before officials at all

levels of government. Between 2006 and 2009, Grassroots Leadership worked to build public

and government awareness of problems in the operation of the Hutto immigrant family detention

facility formerly located near Taylor, Texas. Since new facilities opened in 2014, Grassroots

Leadership's work has focused on the fair treatment of immigrant families held in private

detention centers located near the cities of Dilley and Karnes City, Texas. Attached Exhibit 10 at

1-2 (Libal Declaration).

20. Since 2014, women and their minor children who are detained during federal

immigration proceedings have been held at two Texas facilities operated by private prison

companies pursuant to contracts with county governments and ICE. Attached Exhibit 5.

21. The first of these facilities is the Kames Family Residential Center located in Karnes

City, Texas, which is operated by The GEO Group, Inc. (GEO). The Karnes facility opened to

women and children on July 31, 2014 and has 532 beds. Attached Exhibit 5.

22, The second of these facilities is the South Texas Family Residential Center located near

the city ofDilley, Texas, which is operated by Corrections Corporation ofAmerica, Inc. (CCA).

The Dilley facility opened on December 18, 2014 with 480 beds and gradually expanded to

2,400 beds. Attached Exhibit 5.

23. On August 15, 2014, the American Civil Liberties Union (ACLU) filed a Public

Information Act request seeking all information that DFPS had concerning licensure of

immigrant family detention facilities in Texas. Attached Exhibit 3 at 2-3 (ACLU Letter).

24. On August 22, 2014, DFPS responded to ACLU's request by stating that Texas does not

license immigrant family detention facilities as they are supervised by the federal government.
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Attached Exhibit 3 at 4 (DFPS Response). Indeed, the federal government has known since

1997 that Texas does not license privately operated family immigrant detention facilities.

Attached Exhibit 6 at 12-13 (U.S. District Court Order); accord Attached Exhibit 2 at 13-14

(DFPS exempted CCA's Hutto facility from licensure in 2007).

25. On July 24, 2015, a federal judge in California ruled that pursuant to a 1997 settlement

agreement, the federal government may not detain immigrant children in any facility that lacks a

state license. Attached Exhibit 6 at 12-13 (Order on Motion to Enforce Settlement in Flores v.

Johnson, NO. 85-cv-4544-DMG (C.D. Cal. July 24, 2015).

26. On September 2, 2015, DFPS filed an "emergency rule" with the Texas Secretary of State

pursuant to Texas's Administrative Procedure Act (APA), TEX. GOV'T CODE § 2001.034, which

purports to authorize DFPS licensing of the immigrant family detention facilities located near

Dilley and Karnes City. Attached Exhibit 7 at 1 (DFPS Emergency Rule).

27. DFPS states only this to support its invocation of emergency rulemaking authority:

On behalf of the Department of Family and Protective Services (DFPS), the
Health and Human Services Commission adapts, on an emergency basis, new § 748.7 of
Title 40, concerning the applicability of Chapter 42, Human Resources Code, and
licensing rules and statutes in general to residential family centers operated by contractors
ofU.S. Immigration and Customs Enforcement (ICE). The new section is adopted on an
emergency basis pursuant to § 2001.034, Government Code, which allows emergency
rulemaking if a state agency finds an imminent peril to the public health, safety, or
welfare.

On July 24, 2015, a federal district court determined that ICE's policy of
detaining female-headed families in family residential centers, which are unlicensed and
secure, violated the terms of a 1997 settlement agreement requiring, inter alia, that
minors in custody be released without unnecessary delay and that, while they are
detained, they be housed in non-secured, state-licensed facilities. Flores v. Johnson, CV
85-4544 DM0 (C.D. Cal. July 24, 2015). The court noted that thepurpose ofthe
licensingprovision in the settlement agreement "is to provide class members the
essentialprotection ofregular and comprehensive oversight by an independent child
welfare agency."

The court's ruling highlights a gap in the oversight of the children housed in
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facilities covered by the settlement agreement. There are two such facilities in Texas: the
South Texas Family Residential Center in Dilley, Texas and the Kames County
Residential Center in Kames City, Texas. Both are family residential facilities designed
for detention of adults with children. Neither is currently licensed by the Child-Care
Licensing Division of DFPS. Because there is no regular and comprehensive oversight of
the care of children housed in the facilities by an independent agency, there is an
imminent peril to the public's health, safety, or welfare.

Attached Exhibit 7 at 2 (emphasis added) (DFPS Emergency Rule Preamble).

28. DFPS's preamble relies exclusively on "imminent peril" to justify the "emergency" rule.

No state or federal law requires DFPS to adopt any regulation within any timeframe, and DFPS

cites none in its preamble. Id.

29. DFPS asserted that because it invoked emergency rulemaking power under TEX. GOV'T

CODE § 2001.034, it need not give the public an opportunity to comment on the rule prior to its

implementation, and need not provide reasoned responses to public comments as otherwise

required by TEX. GOV'T CODE § 2001.034. Id.

30. Plaintiff Grassroots Leadership would have submitted comments on DFPS's rule

governing immigrant family detention facilities had it been given an opportunity to do so.

These comments would include, without limitation, evidence and argument challenging:

a. DFPS's preamble assertion that the federal court's July 24, 2015 order

"highlighted a gap" in licensing, Attached Exhibit 7 at 2, when in fact DFPS's

correspondence in 2007 and 2014 conclusively establishes that DFPS deliberately and

repeatedly chose not to license these facilities;

b. DFPS's preamble assertion that its licensing regulation provides children "the

essential protection of regular and comprehensive oversight by an independent child

welfare agency," Attached Exhibit 7 at 2, when the regulation on its face provides

substantially less than comprehensive agency oversight; and
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c. whether DFPS could craft any licensing regulation to be effective in ensuring the

welfare of children detained with their mothers in for-profit privately-operated secure

facilities that are not established or managed for child care purposes, but rather for the

purpose of detaining immigrants despite less restrictive alternatives to detention.

Attached Exhibit 10 at 2-3 (Libal Declaration).

31. DFPS's invocation of emergency rulemaking power impairs, threatens, or interferes with

Plaintiff Grassroots Leadership's rights under TEX. GOV'T CODE §§ 2001.029 and 2001.030 to

comment on agency rules and to require DFPS to provide "a statement [of] its reasons" for

accepting or overruling public comments for how to improve its proposed rule.

32. DFPS published its "emergency" regulation in the Texas Register on September 18,

2015, and made the regulation effective as of September 2, 2015. Attached Exhibit 8.

33. DFPS's "emergency" regulation does not grant a license to the Dilley or Karnes City

facilities, but it establishes a procedure by which these facilities may obtain a Texas license from

DFPS. Attached Exhibit 8.

34. On its face, DFPS's "emergency" regulation does not specify what specific child safety

or welfare requirements are imposed on the GEO or CCA facilities in Dilley or Karnes City.

Attached Exhibit 8. Instead, the regulation provides that:

a. the facilities may seek DFPS approval of a "waiver or variance or exception"

from any requirement of Texas law;

b. the facilities are "not required to comply with all terms of the following Minimum

Standards," including occupancy, space, bedroom sharing with adults, and "the

limitations on children of the opposite gender sharing a room;"

e. the facilities themselves will first decide, subject to subsequent DFPS review, all

8
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policies concerning "occupancy in accordance with fire safety standards, and limitations

related to allowing children and adults of the opposite gender to occupy the same room

only if they are part of the same family;" and

d. only after a facility applies for a license will DFPS determine whether any DFPS

requirements are "necessary to the health, safety, or welfare of children in care."

Attached Exhibit 8 at 1-2.

35. DFPS has received applications to license the Dilley and Karnes City facilities, but as of

the time that this Petition is filed, DFPS has not issued a license coveting either facility.

Attached Exhibit 9 at 1 (Steglich Declaration).

CAUSE OF ACTION

36. The facts stated in paragraphs 17 to 35 above are not subject to any genuine dispute, and

they are incorporated by reference.

37. As a matter of law, no "imminent peril" exists to justify Defendant DFPS's use of

emergency rulemaking procedures to license the Dilley and Karnes City detention facilities

because:

a. DFPS had over a year's notice that the facilities were unlicensed prior to its

assertion that the facilities needed to be licensed on an "emergency" basis;

b. the federal government and not DFPS is responsible for placing immigrant

children in properly licensed facilities, and the federal government's state-licensure

requirements have not changed since 1997, which precludes any "imminent" peril; and

c. on its face DFPS's "emergency" rule provides that DFPS will evaluate at afuture

date if and what facility standards are "necessary to the health, safety, or welfare of

children in care," and the rule itself does not impose standards on the facilities.

9
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38. Without "imminent peril," DFPS's emergency rule must be declared invalid pursuant to

TEX. GOV'T CODE § 2001.038.

39. Because DFPS has pending applications for licenses from the Dilley and Karnes City

facilities, it must be enjoined from implementing its invalid emergency rule pursuant to TEX.

Cry. P•AC. & REM. CODE § 65.011.

BRIEF SUPPORTING APPLICATION FOR INJUNCTION

40. Three indisputable facts independently prove that the "imminent peril" required for an

emergency rule is absent in this case.

41. First, DFPS knew by August 22, 2014 that the GEO and CCA facilities were to be

operated without state licenses, and those facilities have actually operated for over a year without

state licenses. Attached Exhibit 3 at 4 (Pifion Affidavit). District Courts in Travis County have

recently and consistently held that TEX. GOV'T CODE § 2001.034 does not permit agencies to

delay regulatory action and self-create an imminent peril to justify emergency rulemaking. See

Teladoc, Inc. v. Texas MedicalBoard, No. D-1-GN-15-238 (Attached Exhibit 4 at 1, Temporary

Injunction Order holding that "no imminent peril ... exists" where the agency knew that a rule

was absent in 2006 but did not attempt to regulate until 2015.); NatTAss'n ofIndep. Insurers v.

State Board ofIns., No. 91-14131 (Attached Exhibit 1 at 28, Opinion on Temporary Injunction

holding that "[l]ong-standing problems, however, cannot be classed as "imminent" perils.");

accord River Road, 720 S.W.2d at 557 ("The mere necessity for quick action does not constitute

an emergency where the situation calling for such action is one which reasonably should have

been anticipated. The Texas Supreme Court has said that an emergency is a condition arising

suddenly and unexpectedly, not caused by any neglect or omission of the person in question,

which calls for immediate action.") (citations omitted); Citizensfor a Better Env't v. Illinois

10
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Pollution ControlBd., 504 N.E.2d 166, 170 (Ill. App. 1987) ("we have an administrative

problem that was self-created and which an attempt to remedy the situation was made at the

eleventh hour," not any "imminent peril") (citing cases).

42. Second, the federal government, and not DFPS, is responsible for placing immigrant

children detained with their parents in proper facilities, and the standards governing the federal

government's placement of these families has not changed since 1997. Attached Exhibit 6. If

arguendo the federal government now faces any emergency, this was self-created by ICE, and is

not an imminent peril under the authority cited in the previous paragraph. Moreover, nothing in

DFPS's preamble to its emergency rule attempts any assertion or explanation as to why the

people of Texas must sacrifice their statutory rights to accommodate the federal government's

malfeasance. Attached Exhibit 7 at 2 (DFPS Emergency Rule Preamble).

43. Third, neither DFPS's preamble nor its "emergency" regulation specifies any action that

will be taken to protect children at the Dilley or Kames City facilities as a result of the

regulation. Attached Exhibit 8 at 1-2. Instead, the regulation effectively provides for

maintenance of the status quo with a piece of paper labeled "license," and postpones to a later

date DFPS consideration ofwhat if any licensing requirements are "necessary to the health,

safety, or welfare of children in care." The text ofDFPS's "emergency" rule is nothing short of

a concession that DFPS has not yet determined whether health, safety, or welfare concems even

exist at the facilities. Simply put, if any "imminent peril" to public health, safety, or welfare

existed, DFPS's "emergency" rule would state a specific response, which it does not.

44. Were any agency allowed to use emergency rulemaking despite any one of these three

facts, let alone all three of them, then any agency could bypass at will the detailed notice and

comment requirements demanded by Texas's legislature, rendering all of these statutory

11
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requirements meaningless. See City ofDallas v. TCI W. End, Inc., 463 S.W.3d 53, 55 (Tex.

2015) ("We must avoid adopting an[y] interpretation that renders any part of [a] statute

meaningless.") (quotation omitted). As the Austin Court ofAppeals holds:

the Legislature, through the APA, has enabled affected citizens to invoke judicial
jurisdiction, through [TEX. GOV'T CODE] section 2001.038, to test the "validity" or
"applicability" of agency pronouncements that rise to the level of "roles"---including
those that "interpret" law or policy--and required that the further checks of transparency,
public participation, and reasoned justification must precede such assertions of agency
authority. We must give effect to these important safeguards, as the Legislature has
intended.

Teladoc Inc. v.: Texas Med. Bd., 453 S.W.3d 606, 622-23 (Tex. App.--Austin 2014, pet.

pending).

45. Agency rules adopted in violation of required rulemaking procedures are invalid and

affected persons are entitled to injunctive relief. See El Paso Hosp. Dist. v. Texas Health and

Human Servs. Comm 'n, 247 S.W.3d 709, 715 (Tex. 2008); Combs v. Entertainment Pub "ns, Inc.,

292 S.W.3d 712, 723-24 (Tex. App.--Austin 2009, no pet.).

PRAYER

WHEREFORE, Plaintiff seeks the following relief:

a. a temporary restraining order on appropriate bond to preserve the status quo and

prevent any implementation of DFPS's "emergency" rule, including issuance of any

license under that rule, while the rule's validity is determined at a hearing to be held

within 14 days, as provided in the attached proposed Temporary Restraining Order;

b. upon hearing, a temporary and permanent injunction prohibiting implementation

of DFPS's rule published as 40 TEX. ADMIN. CODE § 748.7;

C. declaratory judgment that DFPS' s rule published as 40 TEX. ADMIN. CODE §

748.7 is invalid;

12
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d. costs of suit and attomey fees as provided by TEX. Cry. PRAC. & REM. CODE §

37.009; and

e. all other relief, at law or in equity, to which Plaintiff is justly entitled.

September 30, 2015 By:

Respectfully submitted,

TEXAS RIOGRANDE LEGAL AID, INC.

/s/Jerome Wesevich & Robert Doggett
Jerome Wesevich
Texas Bar No. 21193250
.[wesevich•
Robert Doggett
Texas Bar No. 05945650
rdo•

4920 North IH 35
Austin, Texas 78751
Tel (512) 374-2725
Fax (512) 447-3940

Attorneysfor Plaintiff

CERTIFICATE OF COMPLIANCEWITH LOCAL RULES
REGARDING APPLICATION FOR A TEMPORARY RESTRAINING ORDER

I certify that pursuant to Local Rule 7.4 and 10.4, I am aware that Defendants are
represented by counsel, I have made counsel aware of this application for a TRO, and I have
provided to defense counsel, including General Counsel for Defendant Texas Department of
Family and Protective Services, and the Office of the Attorney General of Texas, a complete
copy of this petition and all exhibits referenced in this petition. I also certify that I have not
requested the relief requested here in any other proceeding or action, nor am I aware of any, nor
am I aware of any order that has been issued in contravention of the relief request in this lawsuit.

/s/Robert Doggett
Robert Doggett
Attorneyfor Plaintiff
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EXHIBIT LIST AND CERTIFICATION

I, Jerome Wesevich, counsel for Plaintiffwhose contact information appears above, declare under penalty of
perjury that the ten exhibits that are cited and attached next are true and correct copies of the originals.

/s/Jeorme Wesevich
Jerome Wesevich

Exhibit # Date Author Title

June 1992 Hon. Scott McCown Opinion on Temporary Injunction in
Nat'l Assn oflndep. Insurers v. State Bd. ofIris., No.
91-14131 (345th Dist. Court, Travis Co.), reprinted
in, 1 Tex. Admin. L.J. 16 (1992)

June 2006 Texas DFPS Letter exempting T. Don Hutto Residential
Center from DFPS lieensure

August 2014 Texas DFPS Email confirming that DFPS does not
license immigrant family detention facilites

February 2015 Hon. Gisela Triana Temporary Restraining Order preventing
implementation of Emergency Rule in
Teledoc, Inc. v. Texas Medical Bd., No.
D-1-GN-15-238 (53rd Dist. Court, Travis Co.), and
Verified First Amended Petition

6

February 2015 ICE Declaration

July 2015 Hon. Dolly Gee

Declaration describing operation of
Dilley and Karnes City facilities

U.S. District Court Order finding that the
federal government has known since 1997
that state licensure is required

7 Sept. 2,2015 TexasDFPS Emergency Rule and Preamble Filed With
Texas Secretary of State

8

9

10

Sept. 18, 2015

Sept. 29, 2015

Sept. 30, 2015

Texas DFPS

Elissa Steglich

Grassroots Leadership

Emergency Rule published in Texas Register

DFPS stated that licenses have not yet been issued

Declaration of Executive Director Regarding
DFPS "Emergency" Rule

14
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NO. 91-14131 •::•i• •
,i•!i•i:.•financial responsibility could be satisfied by obtaining liability insurance in a

NATIONAL ASSOCIATION OF § IN THE DISTRICT COURT •i•iINDEPENDENT INSURERS, § •i y.ertain minimum amount. Failure to maintain fmanclal responsibility was a
ET AL. - § ;ii•!i !ii!!•:

Plaintiffs §
:,,,l•....•:-.:=•i!!!ii•i:!misdemean°r offense. In 1991 the legislature strengthened the law by

v § >! ! !ili i STATE BOARD OF INSURANCE § •-:;•i passing the Texas Motor Vehicle Safety-Responsibility'" Act. Under the
Defendant § •{,•:,•ii,•i;i•!

§ OF TRAVIS COUNTY, TEXAS !'•i!•i•ii amended law, failure to comply with the act was still a misdemeanor, but the
•nd •• !•!i!!!•.il
OFFICE OF PUBLIC INSURANCE § I Case I •!i•! possible fine was increased. More important, proof of fmanclal responsibility
COUNSE• § I G"'ssr°:'•::d°•"'' I

¯ § ] Orifl•'n•l'P•ltion I •:,•i•i•: was made a prerequisite to obtaining or renewing vehicle registration, a
Defendant-Intervenor § I L .... I :!•ii••!'•.

and § | Exhibit I ¯ .•!•:::'i dri•,er's license, and a safety inspection sticker. The act became effective
COMMITTEE FOR A JUST AUTO § I I I i i il
INSURANCE, ET AL., §• •ii•i• i September 1. Some three million drivers needed to obtain insurance to

Defendant-Int...... : •ISTRICT .
!,!•!•ii cemply with the strengthened law.

¯ .

'

:.'!•i• A hurdle to obtaining insurance for these drivers is an underwriting
OPINI N TEMPORARY IN UNCTION ¯ :•:•i•y•:

¯ i•!i• guideline of many companies: If you should have had insurance in the past
The ue tion Pre ented •;•i!i•.

.

. :•-•::" and did not, then many companies infer that you are irresponsible and will
Pursuant to the Administrative Procedure and Texas Register Act ii!•i

:̄!:q:•i!ii!ii not insure you. The State Board of Insurance has promulgated an emergency
(AI'rRA) TEX. REV. CIV. STAT. ANN. art. 6252-13a, §12 (Vernon Supp.

¯ !i•!•'ii rule prohibiting the use of this underwriting guideline At issue in this case is
1991), plaintiffs ask the court to declare invalid an emergency rule adopted by i!!••,

i•i• the validity of the board's rule.
the State Board of Insurance and to temporarily enjoin its enforcement, i:!•:•i:•I Structure of APTRA
pending a trial on the merits. Because the court finds as a matter of law that !i•i: The legislature has delegated certain of its powers to make lilies to
there is no emergency, and that the challenged rule addresses more than the !ii!emergency cited by the board, the court will grant the relief requested.

L•
The facts can be briefly stated. In 1981 the legislature passed the Texas :•"

Safety Responsibility Act, which required as a condition of driving certain
" ii

ii
fmandal wherewithal to compensate an accident victim.. Evideiice Of "ii

¯ I
16 )ii

various agencies. Through APTRA the legislature requires those agencies to

follow certain careful, deliberate procedures before making rules. These

procedures are designed to ensure good rules.
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Section 1 of AFTRA declares that it is the public policy

provide for public participation in rulemaking and to provide adequate

notice of proposed rules to ensure public participation. Section

thirty days notice of a proposed rule. Section 5(a) further requires that t!
"notice must include:"

(1) a brief explanation of the proposed rule;

(2) the text of the proposed rule, except any portion
omitted as provided in Section 6(0 of this Act, prepared in a
manner to indicate the words to be added or deleted from the
current text, if any;

(3) a statement of the statutory or other authority under
which the rule is proposed to be promulgated, including a concise
explanation of the particular statutory or other provisions under
which the rule is proposed, and a certification that the proposed rule
has been reviewed by legal counsel_ and found to be within the
agency's authority to adopt;

(4) a fiscal note showing the name and title of the officer or
employee responsible for preparing or approving it and statlag for
each year for the first five years that the rule will be in effect;

(A) the additional estimated cost to the state and to local
governments expected as a result of enforcing or administering the
rule;

(B) estimated loss or increase in revenue to the state or to
local governments as a result of enforcing or administering the rule;
and

(C) estimated loss or increase in revenue to the state or to
local governments as a result of enforcing or administering the rule;
and

(D) if applicable, that enforcing or administering the rule
will have no foreseeable implications in any of the preceding
respects;

18

a oublie benefit-cost note showing the name and title of

,r employee responsible for preparing or approving it and

each year for the first five years that the rule will be in

the public benefits to be expected as a result of

attd

03) the probable economic cost to persons who are

' with the rule;

(6) the local employmem impact statement prepared under

of this Act, if required;

(7) a request for comments on the proposed rule from any

aud

(8) any other statement requked by law.

Section 5(e) provides an opportunity for the public to be heard:

(e) Prior to the adoption of any rule, an agency shall afford all

interested persons reasonable opportunity to submit data, views, or

arguments, orally or in writing. In the case of substantive rules,

opportunity for publle hearing must be granted if requested by at

least 25 persons, by a governmental subdivision or agency, or by an

association having at least 25 members. The agency shall consider

hlly all written and oral submissions concerning the proposed rule.

On adoption of a rule, the agenCy, if requested to do so by an

interested person either prior to adoption or within 30 days after

adoption, shall issue a concise statement of the principal reasons for

and against its adoption, incorporating in the statement its reasons

for overruling the considerations urged against its adoption.

This subdivision does more than merely provide an opportunity to

comment; it requires an agency to• all comments. The agency

must even explain why it has rejected any comments.

Section 5(e-l) goes further to require that the final order adopting a rule

include:

19
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¯

,,i '"/••-:• _.•:'•:•'•i'-•,•:.i-•:
¯.......... ' '-•- directed the board to promulgate(1) a reasoned justification of the r--e, including a summary of

comments received from parties interested in the rule and showing •or wdfaro. No state or m•erar law

¯ . ¯ . •!:i "• .•:• •:!•the names of any interested group or assocaatlon offermg comment ........ •,• a^.. At issue then in
. ¯ ¯

:!';-• .'-•'• •::• uch less to ao so m less man Ju u•y•.
on the rule and whether they were for or against its adoption, and •ahllenged rule, mm
also including a restatement of the rule's factual bases and the " "an imminent •eril to the public health, safety, or
reasons why the agency disagrees with party submissions and •c,stseiswbether there m i'

proposals;
e ado•tlon of the challenged rule on an emergency

•are" that justmes u v
,..!• • •: : .:-:

(2) a concise restatement of the particular statutory provisions
under which the rule is adopted and of how the agency interprets
these provisions as authorizing or requiring the rule; and

•di•n
(3) a Certification that the rule, as adopted, has been reviewed ' an a•en•" must find as a fact that

by legal counsel and found to be a valid exercise of the agency's legal •Before it makes an emergency rme, • •r

authority,
veril to the public health, safety, or welfare". The

This requirement ensures that an agency carefully thinks through b
. ..... r. •:_= The fLU'K"" must be more....

•reamble to the rule must contain tnat xmum•. ----t,

the policy and the law m support of a rule. "

.... ¯ " --:---• •eril Subdivision (d) of
¯ •han a mere recitation that mere •s an nnnlm•,t V "

None of this careful, deliberate process was employed here. Instead, " ire "its reasons" for the finding The
, . •se•ion 5 requires an agency to g "

ooaru used its emergency authority found in section 5(d), which provides: •ii .............ons to force the agency to• legislature reqmres an agency to StaLe tt• x•,a• ¯

(d) If an agency finds that an imminent peril to the public ......... and to •ive the judicialbranch
c hinder whether there reany as an emerg•utq,

health, safety, or welfare or a requirement of state or federal law •der whetlaer ttter =

requires adoption of a rule on fewer than 30 days notice and states •' ¯ - • "" "-• "•arter Medical-Dallas, Inc v
in writing its reasons for that t'mding, it may proceed without prior agencys tmamg, o• ,-., " "

notice or hearing or on any abbreviated notice and hearing that it :•";•i!'
_ ............. t .•a n-• 931 (Tex AO• --Austin

finds practicable to adopt an emergency rule. The agency must set •as Health Facilities t=omm n, ooD .......... - ¯ --"

iorm tne requisite finding in the preamble to the rule. The rule may •! .....

be effective for a period of not longer than 120 days renewable once •i: 1983).
for a period not exceeding 60 days, but the adoption of an identical ••!ii:!ii! ...........t-ould not look beyond the face of
rule under Subsection (a) and (c) of this section is not preduded. •ii• When revlewtag a tmamg, me cotut •u

An emergency rule adopted under the provisions of this subsection, !•:!!):; ........•:n• the f'mdin•. See Meatodist
and the agency's written reasons for the adoption, shall be t'fled in •:•! the emergency rule for the reasons suppv,• s v

the office of the secretary of state for publication in the Texas :i (
.......ccident Board 978 S W 2d 651 (Tex.

Ragmter. •ii! Hospitals of Dallas v. l exas lnaustnat ,'t , ¯ ¯

v.
•i App.--Austln 1990, no writ). Subdivision (d) requires all reasons to be stated.

An emergency rule can only be promulgated if a state or federal law

expressly directs an agency to promulgate rules by a date less than 30 days

from when the law is passed or if there is an imminent peril to public health,

20

m.w .....

¯
_

°

i No unstated reason can be offered to justify an emergency rule.

i 21
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.

?

intend for problems such the problem found by
The court can look beyond the face of the rule•!egislature as

rule, This IS a question
the finding, even if it was not before the agate be addressed by an emergency

....... "-----• '-- the court Section 12 authorizes the court to
emergency, eviuence may •e aeveiope•l that was •pl•riatety revtew•u 0I

,

¯ i!!• •i:•:i•!:-•i' "" ules and e ressly includes emergency rules.
agency, ff it confirms the agency s conclusion,thymine the validity of r , xp

the rule. The court, however, cannot consider new reasons for

emergency. The court has no authority to Fred an emergency, only an

does. New reasons must be considered by the agency, not the court.

After considering whatever evidence supports an agency teaser1 fox

finding an imminent peril, the court must be able to conclude that whatever

is factually found can truly be characterized as an imminent peril. Like

negligence, this is a mixed question of law and fact, meaning that it requires

both deciding the facts mad evaluating the facts to arrive at a characterization.

The court must defer to an agency's decision about the facts, as long as it is

supported by some evidence.

By the same token, deference is owed to an agency's characterization of

the facts. After all, an agency is expressly authorized to promulgate •tn

emergency rule if it finds an imminent peril. In such a case, an agency is

pursuing its mandate within the area of its expertise. The court must not

merely substitute its evaluation for that of the agency.

There are, however, limits. Characterization of a state of affairs as an

imminent peril to public welfare is not a question peculiarly within the

mention of emergency rules is telling. Plainly the legislature wants

t branch to review promulgation of emergency rules.

the legislature has delegated certain of its authority to make rules

it is distrustful of these agencies. The legislature has therefore

to its sister branch of government, the judicial, branch, the

to stand watch to make sure agencies that are exercising

delegated by the legislature do so only on terms set forth by the

Thus the court has a duty to review an agency's finding of

See River Road Neighborhood Ass'n v. South Texas Sports,

S.W.2d 551 (Tex• App.--San Antonio 1986, writ dism'd)(review of

under Open Meetings Act).

When an agency declares an imminent peril it may adopt a rule with no

notice and no hearing. In the absence of an imminent peril, the agency must

give thirty days notice and a heating before it adopts a rule. Thus, when the

matter is very serious, but something short of an imminent peril, an agency

can still enact a rule within thirty days. In this particular case, even assuming

that providing the full process takes longer than the minimum of thirty days,

expertise of any agency. Moreover, the question is ultimately one of law:

9•2 9.3
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a rule of the sort before the court could be adopted within sixty to ni•i
days. .i!!•

Thus, the question is whether the problem that is confronted by thai
board of insurance is so serious that it justifies acting with little notice, a bfi•fi
heating, and little deliberation, or can the public suffer the problem
to ninety days while the board provides the adequate notice, full hearing,
careful deliberation required by APTRA. Keeping in mind that
hearing and deliberation is required because it produces good rules,
problem identified by the board does not justify the short-cut procedure.

:iHere the concern is one of "public welfare." No health or safety concerns •:
were cited by the board. The danger to the "public welfare" identified by the
board is that without the emergency rule "there will be a significant segment

::

of the driving population for which insurance will not be available at an
affordable cost. As a result, some people will remain uninsured and at risk
under the new enforcement provisions."

Understanding the exact nature of the emergency is the first step in the
court's review. The emergency is not that Some people will not have liability
insurance and therefore will not be able to compensate accident victims. We
have long known that many people do not have liability insurance. This
situation is not an imminent peril but a chronic problem that the legislature
has been trying to address for years. It is the legislature's most recent step to
solve this problem that the board claims has caused an imminent peril.

24

peril to public welfare cited by the board is the result of House Bill

•tember 1, 1991, which strengthens the Motor Vehicle Safety-

tact by adding stiffer penalties and more effective enforcement

:•Beginuing September 1 people who cannot get insurance will be faced

in violation of the strengthened law. As a

Some people will choose not to drive. Due to necessity, some people

liability insurance. Some number of these people will be

Some number of these people will be punished.

Section 10.05 of House Bill 2 sets out the "risk" of enforcement. A first

is a misdemeanor punishable by a fine of not less than $175 and

more than $350. Any subsequent offense is a misdemeanor punishable

fine of not less than $350 and not more than $1000. If a.person is

than $175.00. On a second or subsequent conviction, the motor vehicle

driven must be impounded for 180 days (6 months) at a cost of $15 a day

($2700). Upon progf of financial responsibility, a vehicle can be released

short of 180 days. In addition, under the amended act a person cannot obtain

or renew vehicle registration, a driver's license, or a safety inspection sticker

without proof of financial responsibility.

The results of enforcement will be incremental, not immediate. As a

group, uninsured drivers are not going to suffer much in the first sixty to

ninety days under the amended Motor Vehicle Safety-Responsibility Act.

25
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¯ •!••.• .,., ¢• •i•f•i;:; ' ¯

..... .:!s !• !•i•'•'L hard truth is that this adverse economic impact is the
The ev,dence shows that there are some three in,lllon tmmsured •!ver the

.;,-- •.• @•.:'-• •.: . . .

.... ".'•' •'•'•'• ¯ thin the board can do will stguificantly
Manywill obtammsurance. Ofthosewhodonot, mostwdlnot•.the• •.,,•<.,•,,!.

new law itself. No g

driving without insurance between September 1 and Decemberl•i;e the effect of the law. To the extent the board do anyt.king• thecall

? incremental give the board time to
caught, fewer will be convicted. Of those convicted, the punis•,•aentLS •C't•bt me new row'- will be so as to

steep, particularly for those found unable to pay a fine. Even

caught twice so that their car is impounded.

The court does not intend to minimize what a serious personal

the strengthened act presents for those who are caught in violation

provisions, but the court cannot characterize this certainly

problem as an imminent peril to public welfare. Significantly, neither

board or either defemiant-intervenor presented any evidence at trial that

between September 1 and the conclusion of the trial on October 30, a period -i
of sixty days, enforcement of the act has resulted in actual hardship for any

significant number of people. Indeed, there was almost no evidence of

immediate hardship. The board could not have reasonably expected the new

law to actually effect many people within its first ninety days. Over time-yes,

immediately-no.

The Committee for a Just Auto Insurance argues that the Texas Motor

Vehicle Safety-Responsibility Act will have tremendous adverse economic

impact on the poor in the Rio Grande Valley. This problem, however, was

not found by the board as a reason for its finding of an imminent peril. The

the full procedure of APTRA. Nothing was going to happen so

the board could not have taken thirty to ninety days from September

the full procedure of APTRA. The problem is

have both denotations and connotations. Here the board is trying

a public-policy problem and force it into the denotation we would

give to "imminent peril to the public welfare." But the problem

not fit the concept, pardcularly when one considers the comxotation of

peril to the public welfare? Those words suggest a soon-to-be-

not inerely a serious public policy problem.

Indeed, if this problem is an imminent peril to public welfare, then

problems are imminent perils to public welfare and

can be addressed by the short-cut emergency procedures rather than the full

deliberative process required by APTRA. Under such reasoning, the more

serious the public policy problem, the less likely it is to get the full

consideration that the legislature mandates in APTRA• The legislature,

however, intended full consideration for all but the most serious disasters.

court therefore cannot consider the issue.

26 i 9,7
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: • ,•;i• •,•,..%i•7•
¯

Notice d He ri •• .. ..... :----:•nt -eril If the problem is
•::•'•''• "' •:!•
••_ a dlstantvroutem ts not an jmu• v ¯

The board argues that it did provide some noticean•.:'_ .................. of APTRA then the full
•n•lgh to allow tor toe nm p........

not an imminent perd, however, then nothing short of•• ......" ••mast be tonowea.
¯ •::!:•!!•'::• •:i•;•:•

¯ anAPTRA ts adequate. ••k..ll.,•, an ..........nnl" allow a d•stant problem to become
••coronary, nu a•.• .......

To hammer home the zmportance of full comp••...... . .....t......mul,,ate an emergency rule. If
•b•t • peril by macuon anu tuv,• v'•

consider the proceedings that wore had. On Septemb•i!................. until they become imminent perils,

. . •. couldIgno:!•ii:•:i••i'could •gnore mstam pro.......

notice wtth the secretary of state, On September•,•
______• .........-,h the fullnroced,eofAeTRA. Under the

i

published. The notice was for a hearing two days later••-••• _ .... ¯ ..... � .......r-encv meeting when it
" ••'•Meetings Act, a uoara cannot peru ....... •

consider emergency rule adoption¯..regarding a tomobilele insurance."insurance." S••ablySU•ii?!•[•{!••:•?
could 2

u
......:•!' •hablv could have avotded the need for an emergency meeting by

notice does not begin to comply with APTRA. Nofa••:! -. • • "--'-'-•rl'ood v South Texas Sports, 720 S.W.2d•- ......o •'(tingsooner. Rwer•oaa•w•g,,v•" , ¯

that such notice; was adequate. Th• hearing held two•••-•........ _ ..........mul•ate emergency rnles when It

....

" •!557. Likewise, a ooaru cm•u• •,-• v

punlisnen lasted from 8:30 a.m. to 12:15 p.m., less than•!i ...... i. ..........t •o use its emergertey power by acting
"

sonably could have avomea m• •,vou, o

ts complicated, but die beard meeting was shortbecaas•i•!i
heard and no one was ready, " •:;•i...........a • distant ,•roblem to become an

Reas noble Dill enee
peril by

inactionagency nasis
anow•u ,1 r

mm'ment determined by an objecttve test. lm other words,

Imminent means soon but not yet. If a proble•i
. ................•n• recoo•;zed a problem in time

•the •uestion is not wnemer an ag•t•y a....,., •--

tmmmant but present. A present problem is not•: _ ............. h•tead the test is whether an agency
" "

•!:to address it through tun proceum•!
regardless how serious¯ The legislature does not want•• --

. ........... � ....een the nroblem in time to address it
" • ....•ahlv could anO snOmu aiav• xu•o r• reasonavxy•

present problems with emergency rules. Full proced••:i .....

¯ • by full procedure.
course, the court is not suggesting that an agency•ii' _ ...........--•----g•ld First an objective test

-.........." •-' The reason w•ay the •est •s oojecnw •, tm•-.• ¯ , o

emergency rule an emerging problem that is a peril to•i• - --

. ......... t.:.•:.,. •e•t would foster lack of

or welfare. Obviously the fire engine is not dispatched-nntil there is a firel •i• :::::es•s:2;•tbS=t:pii:J.:;:i•:':demaldngshouldnot

Long-standing problems, however, cannot be classed as "imminent" perils. •iii! 29
28 I•i .

¯

¯ • .......
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turn on an agenc' ¯ .iii•!!•ilj••

• !•iiJi .Ys actualstate °fmmd'butsh°uld befmed"Ifan:•g••:when the court is convinced that an agency acting with
could and should have reasonably foreseen the ne :•:•,iii•i•edto act, then the ':":'•:•!i " " oould and should have foreseen the peril in time to•••diligence

ourt must strike down an emergency
should have the right to participate in the process. !!•!i rough full procedure, the c

Finally, determining state of mind of an agency is not a task the •1•i •i•i•
should undertake. Determining state of mind is always difficult, blinks and allows agencies to wait until problems become
particularly difficult when the state of mind is of a governmental

make such a determination, the parties would have to engage in
about actual state of mind. Such discovery of agencies, many of whom

¯

headed by political officers, is not a process in which the
should be involved. Accordingly, the court will confine itself to asking
an agency could and should have reasonably foreseen.

To say that an agency is prohibited from making emergency rules
address a problem that it could and should have reasonably foreseen
send chills down the spine of every rulemaker. Everything is foreseeable v
hindsight. The Monday morning quarterback always wins the game.
Moreover, the legislature often assigns an agency a vast scope of
responsibility but gives it limited resources, a situation with which the judicial
branch can readily identify. Furthermore, the public suffers the damage of a
peril that goes unaddressed if an agency fails to act diligently and therefore
loses the opportunity to act.

Keeping in mind the difficult job agencies face and the need to protect

the public, the court will construe the evidence in favor of the agency.

before making rules, then the public will lose its right to

in rulemaking. If the court refuses to blink, agencies will act

In those rare instances when they do not, the public will not suffer

it can look to its Governor to call into session its legislature to

any serious problem.

the board, acting with reasonable diligence, could and should have

the particular problem long before it became an imminent peril.

was passed on May 2 and approved on June 6, to be effective

The board had over tive months to anticipate and address any

House Bill 2.

The underwriting practice attacked here has been the subject of a

between regulators and the insurance industry for a decade.

reasonable diligence the Texas board could and should have been

informed about this national debate.

Indeed, the Texas board had such specific knowledge. The manager of

the board's automobile office advised the board's commissioner in April that

the practice attacked here is coImnon and needed to be addressed by a rule.

80 81
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The board proceeded to move forward with full rulemaking, going so:f• s all forms of insurance--underinsured and uninsured,
to draft a rule for a meeting on September 26 Notice nf thi• rnl.....••(:. . -- - -..............,•••jury protection, collision, and comprehensive.
filed. Suddenly, on September 18, 1991 the board moved to act 0n:i••I! ..............' ::••ivery issue was raaseu oy boars rclemoer •eynoJus when the rme was
emergency basis. :••5i.....•i••• The rationale offered to the board for going beyond the emergency

The board says that it failed to realize how these two issues related:;•::•'••.•:•!3"•?: . . ........•a--if the practice outlawed •s dlscrmamatory for hability insurance, it is
the dimension of the problem until mid-Se tember A " "

i! •!• •.•!iji:i•?i•.-P . ctmg wtth reasona!••inatory for other kinds of coverage¯ (See Def. Ex_h. 3 at 148-152.)
diligence, however, the board could and should have known Th• •-••i• ¯

-

,

....•••: this may be true, it is unresponsive to board member Reynold s
m" the " i'i!i•i•••:.i'?i•ew Spring of 1991 that millions of nnmsmed drivers would ned•fion. An emergency rule must be written only to address the imminent

insurance as a result of House Bill 2. The board knew in

that companies had an underwriting practice of denying coverage
previously uninsured drivers. The board could and should have added
and two to get four. b"urthermore, if the board had studied th•

other states, it would have been well-informed of the relationship

mandatory insurance laws and refusing to insure previously

drivers. Having failed to act with reasonable diligence, the board cannot now

declare an emergency and deny the public its right to participate in whatever
solutions are developed.

Overbreadth

The Motor Vehicle Safety-Responsibility Act only requires a driver to

carry minimum liability insurance. Yet the board has used the alleged
emergency to adopt a rule that covers situations far beyond the emergency¯

The board's rule is not limited to underwriting for minimum liability

The occasion of an imminent peril cannot be used to write a rule

nonemergency issues. Here the board intentionally did exactly

After the fact, for this trial, a new rationale for going beyond liability

developed. The argument goes: Some companies require a

to buy additional coverage before the company will sell liability

so the rule must cover all auto insurance. The extent of this tieing

is unknown. More important, a narrower rule could still easily be

Such a rule might prohibit reqt•iring a person to buy other coverage

to obtain minimum liability insurance. A narrower rule was not considered,

however, because no effort was made to limit the rule to the peril.

Injunction

The board is not liable to plaintiffs for money damages, so plaintiffs have

no adequate remedy at law. Losses therefore are irreparable. Furthermore,

32 33
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'¸¸•RULEMAKING IN TEXAS: THE SCOPE OF

under AFTRA the legislature has declared the publicpoli•if:: JUDICIAL REVIEW

favor public participation in rulemaking Here publicpartic•I:
oA_ Beal

authorization in section 12 for the court to review thevalid••r°ducti°n
;i::,•i,' •!•!•':'•:

rules, the court infers that the legislature intends theco••at is an Ad Hoc Rule?

• .,•!•.•?:, .
.

..-
........ .

" :!:':•'• " •i•srhe Judictal Scope of Rexaew of an Ad Hoe Rule
revtew effective by provtding mltmcttve rehef when necessary. Accordin•The Judicia

the court concludes that the board must be enjoinedfr••A" Introduction
.

invalid rule

• •iB. The ValidityoftheDelegationStatute

.. ••.C. Compliance with Procedural Requirements

On October 25 the board filed with the secretary of••!: L The Decision to Ad Hoc Rulemake within a Contested Case
,tat• ........• Proceeding

proposed rule to address the problem of companies denying insurance to !!i•!i: •:•i•iill•:'• ^ ......g" to Notice of What Law Will Be Applied

thosewho have not prevtouslyhad coverage. After noti•,•e•'•Tt:•
,_, 2:•T

justification, the board may or may not adopt some rule, In•i!"
- .................., -- Aa Hoc P.ule" •/ E. Jud•ctat •ousu ut.uuu u.•

ninety days this question can be r•olved by the board.T•! ....•.....• .- ^a• Rule" •; F. The WlSuum o• all• ....

no opinion whether the board has the authority to promulg•! • • t• •t" "Basis ill Fact
'

rule or whetber the evidence supports promulgation el iuc,h•-a•rule • G. ARalmnat "sucaa rme. -,',• H, CD.o•istency m Result and Subsequent Application of an Ad Hoc

" " ¯ h :• "!•::•:•! RuleResolution of those •ssues must awmt action by t e board.

Signed 31st day of October, 199I. • I. The Problems of the Retrospective Effect of an An Hoe Rule

........ • j. Constitutional Challanges
r. •co t •ccow • --

F. SCOTT McCOWN :•i!• _ . .

Jud e Presiding • IV. Conclusion

3• I" 35

Case 1:15-cv-00945-SS   Document 6-1   Filed 10/26/15   Page 26 of 146



Case 1:07-cv-00164-SS Document 34-2 Filed 03/29/07 Page 2 of 27

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS

WESLEYANN EMPTAGE, by and through
her next friend and mother. Raouitee
Pamela Puran,

Plaintiff,

V.

MICHAEL CHERTOFF, Secretary of the
U.S. Department of Homeland Security
(DHS); JULIE L. MYERS, Assistant
Secretary, U.S. Immigration and Customs
Enforcement (ICE); JOHN P. TORRES.
Director, Office of Detention and Removal
Operations, ICE; MARC MOORE.
ICE Field Office Director; GARY MEAD

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Assistant Director of Detention and Removal)
Operations at ICE: SIMONA COLON, ICE )
Officer in Charge; JOHN POGASH, ICE )
National Juvenile Coordinator, )

)
Defendants. )

)

Civil Action
No.: A-07-CA-158-SS

Case
Grasaroo• Leadership

v. DFPS
Original Petition

Exhibit
2

DECLARATION OF DANNY CORONADO

In accordance with 28 U.S.C, § 1746, I, Danny Coronado. make the following

declaration under penalty of perjury, pertinent to the above-numbered style and cause:

1. ! am the Chief of Unit Management for Corrections Corporation of America

("CCA"), the company that has contracted with Williamson County. Texas, and

the U.S. Immigration and Customs Enforcement's ("ICE") Office ol'Detention

and Removal Operations to house illegal immigrant families in the T. Don Hutto

Residential Center ("l-lutto Residentia) Center") in Taylor, Texas. I have been
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employed in this capacity for over three years, and I have worked for CCA for

over fifteen years.

2. As the Chief of Unit Management for the Hutto Residential Center, I am

responsible for overseeing the management of the center, supervising all unit

managers in the center, evaluating center operations, and overseeing compliance

with unit plans produced by the individual unit managers.

3. I make the following statements based upon nay personal "knowledge and access to

official CCA records and files.

4. As part of my duties and responsibilities at the l-Iutto Residential Center. I was

involved in obtaining an exemption from the Texas Department of Family and

Protective Setwices ("TDFPS") to the licensure requirements under Texas

administrative law for child care facilities.

5. Prior to opening the Hut-to Residential Center, CCA attempted to determine

whether housing this specific population of immigrant families would bind CCA

to any state regulations or policies. As part of this detemaination, on or about

March 16, 2006, CCA contacted the TDFPS about the Hutto Residential Center

and any licensure requirements that may need to be met. In response, the TDFPS

requested more information about the population to be housed at the Hutto

Residential Center and the programs that were being provided at the facility.

6. After this initial correspondence, CCA counsel then contacted a policy specialist

at the TDFPS directly. This was done in order to obtain more information on

whether or not the Hutto Residential Center was exempt from the licensing

requirements for child care facilities due to the fact that the facility houses only
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children who are accompanied by their parents or legal guardians. At that point,

the policy specialist explained that CCA would need to make an official

application to the TDFPS for an exemption to the licensing requirements.

7. CCA obtained an application for the exemption. TDFPS Form 2821, and the form

was completed with all relevant information available at that time concerning the

Hutto Residential Center. In addition, t personally assisted in the preparation of

an accompanying letter explaining the mission of the Hut-to Residential Center

and some of the unique aspects of the center's population. This letter, the

completed application for an exemption, and all required documentation, were

mailed to the TDFPS policy specialist on May 22, 2006. See Exhibit 1.

8. After submitting the exemption appliealion, I was contacted by the TDFPS policy

specialist and asked to confirm some of the inlbrmation provided in the

exemption application. Specifically. the policy specialist wanted to make certain

that children four years and younger (those children who are not be part of the

educational program) were to be accompanied by a parent or other family member

responsible for the child at all times. I confirmed this information in accordance

with the current policy at the Hutto Residential Center at that time. See E.•aibit 2.

9. On June 14, 2006 we received a letter from the TDFPS which stated that after

reviewing the materials submitted regarding the Hutto Residential Center. the

TDFPS had determined that the Hutto Residential Center is exempt from the

licensing regulation.

10. The TDFPS cited a number of reasons for granting the exemption. The first is

that while children five years old and older are in school for approximately five
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hours per day, Monday through Friday, a parent or other family member

responsible for the child will be nearby. Further, the letter cites to the facts that a

parent or other family member responsible for the child can be contacted at all

times, that children four years old and younger are always accompanied by a

parent or other thmily member responsible for the child, that no unaccompanied

children are served at the center, that children are not separated from their parents

during sleeping hours, and that a l'amily group will stay at the facility for ninety

days or less. Id.

! I. While the average length of stay at the Hutto Residential Center is fifty-two days,

which is under the ninety day average length of stay cited in the letter from

TDFPS granting the exemption to tile licensing requirement, on or about March

13, 2007, ICE raised concerns as there are individual families that may remain at

the l'aeility for longer than ninety days. Consequently, the policy specialist at the

TDFPS was contacted by telephone and asked whether or n.ot the fact that

individual families may remain at the Hutto Residential Facility for longer than

ninety days would have an effect on the licensing requirements. The policy

specialist specifically stated that this fact would not effect the exemption that was

granted, and that the Hutto Residential Center would still be exempt from the

licensing requirements for child care facilities. As a follow-up to the telephone

call, on March 13. 2007, CCA sent an email to the policy TDFPS specialist,

notifying them that in rare circumstances, families may be detained at the lhcility

for more than 90-days, and requesting a superseding letter granting the exemption

without the sentence concerning the 90-day average length of stay. See Exhibit 3.

4
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12. In tile interest of residents at the Hutto Residential Center. CCA has also made a

few changes to the facility's operations in the months that have passed since the

original application for an exemption was made. In accordance with the

instruction provided by TDFPS in the letter granting the exemption, CCA

submitted a letter to TDFPS to clarify the descriptions of several progrzun

features, as well as to provide written notification concerning the resident's leng'ch

of stay. See Exhibit 4.

13. Specifically. in addition to the length of stay at the facility, CCA clarified three

changes that have been made subsequent to when the original application for an

exemption was submitted to TDFPS. The first is that while the original proposal

indicated that school would operate only five and a half hours per day, CCA has

now implemented a seven hour school day for school-age residents. The second

clarification made is that while the original proposal indicated that pre-

Kindergarten age students would be enrolled in school. CCA has determined that

program objectives are better served if children ofpre-Kindergarten age remain

with their parents. Finally, while the original proposal indicated that children four

years old and younger would always be accompanied by their parents, and that

children would never be separated from their parents when sleeping, the letter

clarifies that during waking hours children four and trader are only separated from

their parents in the event of a medical emergency or when the parent requests a

meeting with the parent's attorney outside of the presence of the child. Also. the

letter clarifies that during sleeping hours, children will remain with their parents

unless the physical limitations of the housing area make this impossible.
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However, in all cases, while parents and children may not be able to sleep in the

same room due to the confines of the space, they wilt be located in immediate

proximity of one another, Id.

[ declare under penalt3' of perjury that the foregoing is true and correct to the best of my

knowledge and belief.

Executed on this ,•,q .JCL
day of March 2007.

¯

..jjt

Chief of Unit Manager, T. Don Hutto Residential Center
Corrections
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EXHIBIT 1

Case 1:15-cv-00945-SS   Document 6-1   Filed 10/26/15   Page 33 of 146



Case 1:07-cv-00164-SS Document 34-2 Filed 03/29/07 Page 9 of 27

q

i

i

.........
¯ ..............

¯

...... ° ............................................. .

i
-

i
i.

!

i

!

¯ °

May22,2005

Ms. Michr.Ue Adams
l•gmm Spechlist
Child Cere LicensingDivi•on
Departmeat ofFamily and Protective Services

"

"P.O. Box 149030
Austin, TX 78714

RE. CCA T: DON HLrrTO RESIDB-NTIAL CENTER
Deer Ms. Adsms:

Enclosed ple•s• find CCA's applicafi6n for T•.•mpti• Determination in regards to our.
residential program at T. Don H•o Resid•tid C6nt•r in Tgylor, Texas: CCA and
Wiiliamson Countyhav• contraotedwlth the U.S. Depaztment of Homeland Securi•,
Immigration and' Customs .F_.nfoicenient •IC'•), 0f•c• of Detention' and R•-moval
Operations for the homing of non-grimiml d•pomble alien families with chil&en h
accordance with ICE Secure Border Initiative FunJly Custody ImplementafionsPlazL The
mission of the initiative is to detain the' fmnily •it as opposed to s•arating th•n into
diff•r•nt &tenfion fagilitics.The• Hutto fadh'ty will house family units fdrup to 90
days "anti]' their expedited removal fi-om the country. The [agility will operate h
accordanc.ewith ICE Detention Standar• and ICE Juvenile Shelter Care Standards.

-°

The facility can hold 512 or more adults and minors. The demo•aphlc• of the'detainees
will flucb•te based upon er• and deporta6onpmcee,dings. Because no minors will be
housed in the facility, without a pamntor an adult "familym•abaLCCAwillnotbe
providing child care• the meanihgofthe.D•paztmvnt of Family m•dPmtcu•tive
Servicas •gulafion. To ths• end, based upon'your •dvise, w• are. subr•tt•g our
application for Exemption Determination st this time. I have attached the
Intergowrnmental Service Agreements fdr your records and review along with the ICE
Juvenile Shelter Care Standards, "'-

I loak forward to working with y•u on.this impor•mtpmcess. Please do ndthcsitatato
cbnt•ct me with any questions or conce.ms.

.Sincerely,

Mickcy Lilts
Facility AdminJstratqr
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EXHIBIT 2
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CCWrAus•c•F,K.
Carey D.C•ker•ll

June14,2006 .,
°,

'Mickey Ules; Adm[nislra•r
Corre•ons Corpom•on of Amadca

'P.O. 13ox1063
Ta•o• Texas7657"4:

Re: 1". Don Hutto'Residential Center
Dear Mr. Liles:

I am vm'fdng in resj•orme to y6ur exBmpBon'req'u•'t,which'W• received on May 24,
20136. AFter reviewing the materials included with your request, and rriytelephone
cor•versati6nwith Danny Coronado, one ofyour adminislral6rs, we have determined
COAT. Don Hu•.o Residential Center, located at 1001 W#__.lch Street,. Taylc•, Texa.s is
exempt from Ucenstng regplatlon..

¯ This decision is based •:• DFP8 admlnlstrative rule, 40 TAC, Sectl6n 745.117 relating to
"Whlch programs of limited du•tion are exempt from UcensJng regulation?" and the
following program information confirmed by Mr. Coronado:

¯ Children 5 yea[s, old and older are in care for approximately5 I-•u• per day,
Monday-Friday, while a parentor o•er family member responsible for the'child
engages in centeractivities nearby; Nearby is defined by DFPS as irrth• same"
building, across•e street frorn, or In •he s.ame city block as the operation.
A parent or other family member responsiblefor•e child can be'conl•cted at all
limes.

, Children 4 years old and younger are always aex•brnpaniec] by a parent or olhet
family member responsiblefor the ct•3d.

¯ No unaccompanied, children (children without an adultparent, legal guardian,
adult sibling, or grandparentnearby) are served at this center.

¯ Children are hot separated from their parents during sleeping hours, ..: A family group willstay at the operation an average o[90days or.less.

°¯

....... .. °. ,..
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7 . ,.
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i

t ¯ . ,

; .°

; Mr, Mi•y Li•s
June 14,2006
Page 2

If this program information changes, you should'notify us immed£ately. ! recommend
you keep thls letter on file at the opera•an for future reference.. Please f•el free to
contact me If you haOe quesf•ons, I canbe reached by email at.

i "e d
-

d s
"

orby;•elephoheat(512)43B-3262or(512)438.3267.

Mii:Bele Adams, Policy Spedallst ¯

i
|

. .

cc-' Gerry wilr•-•s, DFPS General Counsel
¯

DlanaqSpisar, Ass!stant Cornngssioner; CNId Cam Licensihg .

¯

Lou Mar Guerard, Child Care Ucenslng'Di.strictDlrec•r, Austin

¯ .

i

.°

i

i ¯ .°/• I.
" ""

i o ¯

i
L
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EXHIBIT 3
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From" Porter, Kim
Senti Tue 3/13/2007 10:21 AM
To' michele,adams@dfps.state.tx.us
Subject" FW: Exemption Letters for Hutto Page 5 and 6 of 9

Michele - attached please find your letter granted non-licensing status for our T. Don Hutto facility
in Taylor, TX. As we discussed, there is a concern by Immigration & Customs Enforcement that
family units may remain longer than 90 days in the facility whcih could affect licensing
requirements. Is it possible you could generate another letter which deletes the 90 day stay at
the facility that we can forward to ICE to allay their concerns? Thanks so much for your help.

Kim W. Porter
Senior Director, Federal Customer Relations
Corrections Corporation of America
970-223-3086 office
760-473-4259 cell
•correctionscorp..com
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EXHIBIT 4
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March 28, 2007

Ms. Michelle Adams
Program Specialist
Child Care Licensing Division
Department of Family and Protective Services
P.O. Box 149030
Austin. Texas 78714

Dear Ms. Adams:

On June 14, 2006, you wa'ote to me indicating that, after a thorough review of materials
we had submilted, and after a telephonic discussion with one of our administrators, you
had concluded that our facility, the T. Don Hutto Residential Center (TDHRC), was
exempt from licensure by lhe Texas Department of Family and Protective Services
(DFPS). In that same letter, you instructed me to inform DFPS ifTDHRC underwent any
changes that would amount to a change ill the characteristics of the program as described
at the time.

As we indicated in our first letter. TDHRC was opened to support the Family Custody
aspects of flae Department of Homeland Security's Secure Border Initiative. At the time
of our correspondence, many aspects of the new TDHRC facility's operations were still
in the plamfing stages. In the months that have passed since that first letter, we have had
the opportunity to reevaluate the particular needs ofour population, and the United States
Immigration and Customs Enforcement (ICE) has assisted us in developing the program
in ways that could not have been anticipated at the time of the facility's opening. So, in
accordance with your instruclion, I am writing to clarify the descriptions of several
program/batures. We do not believe any of these clarifications alter the fundamental
functions of TDHRC.

l.) Correspondence belween TDHRC anti DFPS indicates that the facility will not
house persons for more than 90 consecutive days.

Clarificalion' Few persons are housed for periods of that length o1" greater. Nevertheless. it
should be noted that the legal processes involved in determining a person's immigration status are
exceedingly complex. This complexity is compounded when two or more persons' cases are
linked by family relationships. As a result, some families have remained at TDHRC longer. At
present, the average length of stay is 52 days, but isolated and exceptional cases may exceed 90
day lengths of stay.

2.) Our original proposal indicated that school would operate only 5.5 hours per
day.

Clarification: We have implemented a seven hour school day, for our school-age residents. Our
school day includes live periods of core curriculum instruction as well as enrichment
programming.

Case 1:15-cv-00945-SS   Document 6-1   Filed 10/26/15   Page 45 of 146



Case 1:07-cv-00164-SS Document 34-2 Filed 03/29/07 Page 2:1. of 27

3.) Our original proposal indic.tied that pre-Kindergarten age students would be
enrolled in school.

Clarification: We have determined that the Family Custody program objectives are better served
if children of pre-Khadergarten age remain with their parents. Youth educational assignments
span Kindergarten through Twelfth grade ages.

4.) Correspondence indieales that children four years old and younger will always be
accompanied by their parents, and that children will never be separated from their
parents when sleeping.

Clarification: During waking hours, children four and trader are only separated from their parents

in the event of a medical emergency or when the parent requests a meeting with the parent's
attorney outside of the presence of the child.

During sleeping hours, children remain with their parents unless the physical li,nitations of the
housing area make this impossible. For example, if a parent arrives with three children, one of
whom is nursing, TDHRC may house the parent with the infant. An adjacent room would be
used for the older children. In all cases, parents and children are in immediate proximity during
sleeping hours, but housing areas are not always large enough to accommodate an entire family in
a single room.

As we described before, parents and children remain together in the facility at all times. Even
when separated by school or those rare instances described above, parents can be reached in a
matter of seconds should a child need direct access to them. Schedules •ire carefully coordinated
to maintain contact between school age children and their parents. As an example, children of
school age eat the lunch meal with their classmates on school days. Parents follow into the dining
room after the children are served their meals, allowing students and parents to spend midday
time together until the children return to school.

We appreciate your interest in this program. As the program continues to evolve, we will
continue to keep DFPS apprised of any material changes that occur. If., after your review
of this information, you find any issue that might alter your opinion as to our eligibility
for exemption, please contact me immediately.

ou, /) /)

s, Administrator
T. Don Hutto Residential Center
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AFFIDAVIT OF ADRIANA PII•ON

STATE OF TEXAS )
: SS.:

COUNTY OF HARRIS )

On this day, Adriana Pifion appeared before me and attested as follows:

1.

=

=

Case
Grassroots Leadership

v. DFPS
Original Petition

Exhibit
3

My name is Adriana Pifion. I am a senior staff attorney at the American Civil

Liberties Union of Texas. The facts stated in this Affidavit are within my personal

knowledge and are true and correct.

On August 15, 2014, I drafted a Public Information Act Request (Request) to the

Department of Family and Protective Services (DFPS) and caused it to be filed

with the Open Records Coordinator for DFPS. The Request sought, Otter alia,

information concerning licensing by DFPS for Karnes County Residential Center.

A true and correct copy of the Request is attached hereto as Exhibit A.

On Friday, August 22, 2014, Mr. Craig Purifoy, Open Records Coordinator at

DFPS, emailed our paralegal, Mr. Christopher Clay, a response to our Request.

Mr. Clay then forwarded the email response to me. A true and colxect copy of the

email response is attached hereto as Exhibit/.B.....
.

"% t X%, f

A&iana Pifion

Subsc?•d and swor•.before
Notary PubliC_//

me on tiffs 3nd day of September, 2014.

My commission expires:
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Via email andfirst class mail

August 15, 2014

Open Records Coordinator
Department of Family and Protective Services
P.O. Box 149030
Austin, TX 78714
OpenRecordsRequests@dfps.state.tx.us

Re: Public Information Request Concerning Karnes County Residential Center and T. Don
Hutto Residential Center

Dear Open Records Coordinator:

On behalf ofthe American Civil Liberties Union ofTexas ("ACLU ofTexas"), I write to
request information i pursuant to the Texas Public Information Act, Texas Government Code
Chapter 552, concernhlg Kames County Residential Center, located at 409 FM 1144, Kames
City, Texas 78118, and T. Don Hutto Residential Center, located at 1001 Welch Street, Taylor,
Texas 76574. Specifically, I request the following information:

1. Any license pertaining to the operation ofKarnes County Residential Center;
2. All records relating to any licensure application pertaining to the operation of Karnes

County Residential Center;
3. Any license pertaining to the operation ofT. Don Hutto Residential Center; and,
4. All records relating to any licensure application pel•aining to the operation of T. Don

Hutto Residential Center.

If your agency does not possess any of the above-requested information, please let me know.
To the extent possible, I request that responsive information be emailed to the attention of

1 The term "information" includes all records or communications in written or electronic fonn, including but not

limited to correspondence, documents, data, videotapes, audio tapes, emails, foxes, telephone messages, logs, flies,
guidance, guidelines, evaluations, instructions, analyses, memoranda, agreements, notes, orders, policies,
procedures, protocols, repol•s, rides, training manuals, other manuals, or studies,

AHER|CAN CIVIL LIBERTIES UNION FOUNDATION OF TEXAS

DALLAS OFFICE RIO 6RANDE VALLEY OFFICE
P.O, BOX 600169 P.O, BOX 6087
[IALLAS, TX '/5360 BROWNSVILLE, TX 78523
I"/214.366,6575 TJ 956,466.t905

STATE CAPITOL OFFICE
Re. BOX 12905
AUST|N, TX "/8711
T/51:L478.'/300

STATE HEADQUARTERS
RO. BOX 830&
HOUSTON, TX 77288
T/713.942.8146

WWW.ACLUT X.0RG
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Adriana Pifion at following address: apinon@aclutx.org. Records that are not available
electronically can be mailed to: Addana Pifion, ACLU ofTexas, P.O. Box 8306, Houston, TX,
77288.

tn addition, I request a waiver of any fees associated with this request. Section 552.267(a) of
the Texas Public Information Act allows for a fee waiver where "providing the copy of the
infolInation primarily benefits the general public." This request merits a waiver because the
ACLU ofTexas has no commercial interest in obtaining the requested information. We seek this
infol•ation to further public understanding of the workings of government. Moreover, as stated
in otuc articles of incm•poration flied with the Texas Seeretm'y of State, the ACLU of Texas is a
non-profit organization organized exclusively to promote the publie interest.2 However, if a fee
waiver is denied, please notify me of the cost of completing the request.

Thank you in advance for yore" cooperation. If you have any questions, please do not hesitate
to call me at 713-942-8146 x 111.

Sincerely,

Adriana Pifion
ACLU ofTexas

The Internal Revenue Service recognizes the ACLU Foundation ofTexas as a non-profit, public interest research
organization under See. 501(e)(3) of the IRS Code.

Exhibit 16 - Page 250

Case 1:15-cv-00945-SS   Document 6-1   Filed 10/26/15   Page 49 of 146



Case 2:85-cv-04544-DMG-AGR Document 101-4 Filed 02/02/15 Page 45 of 46
#:1171

Adriana Pinon

From:
Sent:
To:
Subject:

Christopher Clay
Friday, August 22, 2014 1:15 PM
Adriana Pinon
FW: PIA Request 08212014LDL

Page ID

Christopher Clay
American Civil Liberties Union of Texas
P.O. Box 8306, Houston, -IX 77288-8306
with offices in Austin, Brownsville, and Dallas
= o 713.942.8t46 xt06 = CClay@aclutx.orq
www.aclutx.org •

BECAUSE FREEDOM £AN• PROTECT •SELF

This message may contain information that
is confidential or legally privileged. If you are
not the intended recipient, please immediately
advise the sender by reply email that this
message has been inadvertently transmitted

From" DFPS Open Records Requests [mallto:DFPSOpnRec@dfps.state.b(.us]
Sent" Friday, August 22, 2014 1:05 PM
To= Christopher Clay
Subject; RE: PIA Request O8212014LDL

Good Afternoon Christopher,

] got word back from Child Care Licensing and they have confirmed that both operations are not licensed by DFPS. They
are both run by ICE.

Please let me knowif you have any questions.

Sincerely,

Craig Purifoy I DFPS Records Management Group I Open Records Coordinator [ 512.929.6689

From' Christopher Clay [ma t.•acfutx.org]
Sent; Wednesday, August 20j 2014 3:57 PM
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To: DFPS Open Records Requests #: 1172
Subject: PIA Request 08212014LDL

Please see the attached open records request

Christopher Clay
American Civil Liberties Union of Texas
P.O. Box 8306, Houston, TX 77288-8306
with offices in Austin, Brownsvi//e, and Da//as
t o 713.942.8146 x106 = CClay@aclutx.orq
www.aclutx.org []

Filed 02/02/15 Page 46 of 46 Page ID

BECAUSE FREEDOM CANT PROTECT iTSELF

This message may contain information that
is confidential or legally privileged. If you are
not the intended recipient, please immediately
advise the sender by reply emaU that this
message has been Inadvertently transmitted
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Grassroots Leadership
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Original Petition
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This is to certify that on this 3rd day of February;. 2:0i5, a true •d eo=eet copy of,the

forego•gdoe•ent •as served via emai[ and fax onthe parties listed below;

Ted Ross
Office of the Attorney Gene.'•a! ofTexas
P,O, !Box 12548
Austin:, Texas 787H-2548
Fax: 512-474•I062

g%o,,

i2
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•.xhiblt B

UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

JENNY LISETTE FLORES; et aL,

Plaintiffs,

V•

ERIC H. HOLDER, JR., Attorney
General of the United States; et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV 85-4544-DMG

Case
Grassroots Leadership

v. DFPS
Original Petition
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DECLARATION OF STEPHEN M. ANTKOWIAK

Pursuant to 28 U.S.C. § 1746, I, Stephen M. Antkowiak, do hereby declare:

1. My name is Stephen M. Antkowiak. Since April 2011, I have served

as the Unit Chief of Juvenile and Family Residential Management Unit (JFRMU),

Enforcement and Removal Operations (ERO), U.S. Immigration and Customs

Enforcement (ICE) in Washington, D.C. I joined JFRMU in February 2009.

2. I have a Bachelor's Degree in Criminology/Criminal Justice.

3. Prior to joining ICE, from September 2005 until February 2009, I

worked for the U.S. Department ofJustice's Office ofJuvenile Justice and

Delinquency Programs working to improve outcomes for at-risk youth and those

involved in the juvenile justice and child welfare systems and to integrate

substance abuse treatment into the family dependency court and the juvenile justice

system.

4. As Chief of JFRMU, I oversee and direct the management ofthe ICE

Family Residential Program for family groups who come into ICE/ERO custody.

As part ofmy management and oversight responsibilities, I periodically travel to

the ICE Family Residential Centers (FRC) and am familiar with the features of the

FRCs. The statements contained in this declaration are based upon my personal

knowledge or upon information provided to me in my official capacity.

I. Karnes Family Residential Center, at Karnes City, Texas

5. Kames Family Residential Center (KFRC) opened July 31, 2014, and

is a 532 bed facility. The two-story housing suites open onto an outdoor recreation

area. Attached hereto as Exhibit 1 is a photograph of the exterior ofthe housing

suites and the outdoor recreation area.

6. Upon arrival at KFRC the family groups are oriented in the intake

room, which features seating for incoming families and a refrigerator stocked with
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beverages and snacks. Attached hereto as Exhibit 2 is a photograph of the intake

area.

7. Families may select their own non-institutional clothing free of charge

to wear at KFRC or wear the clothing they brought with them. Attached hereto as

Exhibit 3 is a photograph of the clothing storage room.

8. Each KFRC housing suite contains six beds to accommodate one or

more families depending on the size ofthe family group. Attached hereto as

Exhibit 4 is a photograph ofthe sleeping area ofthe housing suite.

9. For each two KFRC housing suites, there is an indoor day room,

which features a flat-screen television, access to telephones, a refrigerator with

snacks and beverages, and playpens and toys for the residents of those two suites.

Attached hereto as Exhibit 5 is a photograph ofa day room.

10. KFRC outdoor recreation facility features the sports and soccer field

and several play areas with jungle gyms and slides for younger children. Attached

hereto as Exhibit 6 and 7 are photographs ofthe soccer field and play areas.

11. KFRC provides education by state-licensed teachers to all school-age

children. The classroom ratio is one teacher to 20 students. Attached hereto as

Exhibit 8 is a photograph of a KFRC classroom.

12. KFRC features both recreational and law library services to residents.

Attached hereto as Exhibit 9 is a photograph of the recreational library with play

areas for the children.

13. KFRC has medical, dental and social services available for all

residents. Attached hereto as Exhibit 10 and 11 are photographs ofthe dental

examining rooms.

14. K.FRC serves three meals per day in its dining room. The menus are

approved by a dietician. Healthy snacks and beverages are available 24 hours per
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day. Attached hereto as Exhibit 12 and 13 are photographs of the unlimited salad

bar and snack refrigerator.

H. The South Texas Family Residential Center, at Dilley, Texas

15. The South Texas Family Residential Center (STFRC), Phase 1,

opened on December 18, 2014, and currently has 480 beds.

16. STFRC is designed as an open planned community with •eestanding,

multiple-family housing units located adjacent to school, library, dining and health

facilities. Attached hereto as Exhibits 14 and 15 are photographs of the exterior of

the housing units.

17. A typical STFRC housing unit consists of two bedrooms of four

family beds each and can accommodate one or more families depending on the size

of the family group. For families with infants, a crib and nursing space is

substituted for a bunk bed. Attached hereto as Exhibits 16 and 17 are photographs

of the bedroom areas of a housing unit.

18. Each housing unit contains its own family room featuring a sitting

area, a flat-screen television and a telephone. Each unit contains a kitchenette with

a refrigerator ofbeverages and snacks that is re-stocked twice per day. Attached

hereto as Exhibits 18 and 19 are photographs ofthe family room of a housing unit.

19. STFRC contains open recreational areas for sports and play areas for

younger children. Attached hereto as Exhibit 20 is a photograph of the recreational

areas.

20. STFRC provides education by state-licensed bilingual teachers to all

school-age children. The STFRC School features seven (7) classrooms with a

class ratio ofone teacher to twenty students. Attached hereto as Exhibits 21, 22,

23, and 24 are photographs ofthe classrooms of STFRC.
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21. STFRC provides short-term monitored care at two locations on site so

that parents can attend hearings and appointments as needed. Attached hereto as

Exhibits 25 and 26 are photographs of these locations at STFRC.

22. STFRC features both recreational and law libraries for residents.

There is a dedicated computer lab/internet car6 at the library. Attached hereto as

Exhibits 27 and 28 are photographs ofthe library.

23. STFRC serves three meals per day in its dining room. The menus are

approved by a dietician. Healthy snacks and beverages are available 24 hours per

day. Attached hereto as Exhibit 29, 30 and 31 are photographs of the dining room

and food service.

24. STFRC has medical, dental and social services available for all

residents. Attached hereto as Exhibit 32 and 33 and are photographs of a medical

examining/treatment room.

25. Based on my knowledge and experience, an FRC is considered to be

at full capacity when all rooms are occupied, even ifnot every bed is taken.

26. ICE houses family units in a manner that balances its desire to

maintain family unity with the paramount concern of providing for the safety and

security ofaU residents. Due to the unique nature of ICE's Family Residential

Centers, insufficient resources to detain both adult males with children and adult

females with children, and the relatively small number of cases of adult males with

children encountered, DHS has elected to focus its limited family detention

resources on housing adult females with children. Ofnote, detaining adult males
with children would pose increased operational and facility security concerns,
especially in light of the open movement afforded in family residential

centers. Adult males pose greater security risks and would generally not be housed

in a sleeping room with an unrelated child, regardless of the age or sex of that
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;chi!d, .As such, :the presence ofa Iarge. number ofadu!tl mates.within a family

residential. :facitity;where residents •oy:.op•n movement,, would severely limit the

number of.avN:tab}e beds:•t!fin the. faeiti•-:arid.Would likely.require-a slgni.fic•t

increase .in resourcesto appropriately superviseand care for all residents,

t declare, under penalty of.petjury that the: foregoing; is true and .correctm .the.best

ofmyknoWledge., and belief.

DATED:. Febmaw 27,, 20:i5

•T•P•EN M: ANTKOWiAK
Unit C•ef
Juveni!e aM Fami:!y Residential
Management: Unit
Enforcement.and Rem.ovaI Operations
U.S:. Immigration.and Customs Enforcement:
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None Present

Proceedings: IN CHAMBERS--ORDER RE PLAINTIFFS' MOTION TO ENFORCE
SETTLEMENT OF CLASS ACTION AND DEFENDANTS' MOTION TO
AMEND SETTLEMENT AGREEMENT [100, 120]

I=
INTRODUCTION

The original complaint in this action was filed on July 11, 1985. [Doc. # 1.] On January
28, 1997, the Court approved a class-wide settlement of this action pursuant to Fed. R. Civ. P.
23. (See Plaintiffs' First Set of Exhibits in Support of Motion to Enforce Settlement ("Ps' First
Set"), Exh. 1 ("Agreement").)

Plaintiffs Jenny L. Flores and other class members filed a motion to enforce the
Agreement on February 2, 2015) [Doe. # 100.] On February 27, 2015, Defendants Jeh Johnson
and the U.S. Department of Homeland Security ("DHS") and its subordinate entities, U.S.
Immigration and Customs Enforcement ("ICE') and U.S. Customs and Border Protection
("CBP"), filed an opposition to Plaintiffs' motion.• [Doc. # 121.] On March 13, 2015, Plaintiffs
filed a reply. [Doc. # 127.]

1 According to the parties' 2001 Stipulation extending the Agreement, "[a]ll terms of this Agreement shall
terminate 45 days following defendants' publication of final regulations implementing this Agreement." (See Ps'
First Set, Exh. 3 ("Stipulation Extending Settlement of Class Action, December 7, 200i").) Because su.ch
regulations were never published, the Agreement is still in force.

2 Defendants explain that the original Complaint named as Defendants Edwin Meese, Attorney General of
the United States; Immigration and Naturalization Service ("INS"); Harold W. Ezell, Western Regional
Commissioner, INS; Behavior Systems Southwest; and Corrections Corporation ofAmerica. The Agreement names
as Defendants Attorney General Janet Reno, et al., but does not indicate who the other Defendants were at the time.
Under Fed. R. Cir. P. 25(d), Attorney General Loretta Lynch replaces Attorney General Reno as the named
Defendant. In Plaintiffs' motion, Plaintiffs named Jeh Johnson, Secretary of Homeland Security, et aL Plaintiffs'
counsel, however, confirmed that the intended Defendants are DHS and its subordinate entities, ICE and CBP.
(Defendants' Motion to Amend at 1, n.1 [Doe. # 120].)
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On February 27, 2015, Defendants filed a motion to amend the Agreement. [Doc. # 120.]
On March 6, 2015, Plaintiffs filed an opposition. [Doe. # 122.] On March 13, 2015, Defendants
filed a reply. [Doe. # 126.]

A hearing on the motions was held on April 24, 2015.

Having duly considered the respective positions of the parties as presented in their briefs
and at oral argument, the Court now renders its decision.

II.
MOTION TO ENFORCE

Beginning in the summer of 2014, in response to a "surge" of Central Americans arriving
at the U.S.-Mexico border, ICE adopted a blanket policy to detain all female-headed families,
including children, in secure,3 unlicensed facilities for the duration of the proceedings that
determine whether they are entitled to remain in the United States. (Mot. to Enforce at 2; see Ps'
First Set, Exh. 9 ("U.S. Immigrations & Customs Enforcement, News Release, November 18,
2014"); Ps' First Set, Exh. 10 (Declaration of Bridget Cambria ("Cambria Decl.")) ¶¶ 3-5
("Since June, ICE has begun detaining all Central American families without the possibility of
release on bond, recognizance, supervision or parole if it believes that those families arrived in
the United States as part of the 'surge' of unauthorized entrants--mostly children--that
purportedly began in the summer of2014.").)

Plaintiffs argue that this "no-release" policy violates the Agreement. More specifically,
Plaintiffs challenge the following policies and practices: (1) ICE's no-release policy, which
Plaintiffs argue breaches the Agreement's requirements that Defendants must minimize the
detention of children and must consider releasing class members to available custodians in the
order of preference specified in the Agreement; (2) ICE's practice of confining children in
secure, unlicensed facilities; and (3) ICE's practice of exposing children in Border Patrol custody
to "harsh, substandard" conditions and treatment. (Mot. to Enforce at 5-21.)
///
///
///
///

3 "Secure" in this context refers to a detention facility where individuals are held in custody and are not free
to leave. Conversely, "non-secure" facilities are those where individuals are not held in custody.
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A. Legal_Standard

This Court has the inherent power to enforce the terms of the Agreement because, with
certain exceptions not relevant here, the Agreement "provides for the enforcement, in this
District Court, of the provisions of this Agreement...." (See Agreement ¶ 37; Ps' First Set,
Exh. 2 ("Order Approving Settlement of Class Action, January 28, 1997").) See also Kokkonen
v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 380-81, 114 S. Ct. 1673, 128 L. Ed. 2d 391
(1994); Dacanay v. Mendoza, 573 F.2d 1075, 1078 (9th Cir. 1978). "[T]he construction and
enforcement of settlement agreements are governed by principles of local law which apply to
interpretation of contracts generally." O'Neil v. Bunge Corp., 365 F.3d 820, 822 (9th Cir. 2004)
(quoting United Commercial Ins. Serv., Inc. v. Paymaster Corp., 962 F.2d 853, 856 (9th Cir.
1992)).

Moreover, the parties agree that the Agreement is a consent decree. "Consent decrees
have the attributes ofboth contracts and judicial acts," and in interpreting consent decrees, courts

use contract principles, specifically the contract law of the situs state. Thompson v. Enomoto,
915 F.2d 1383, 1388 (9th Cir. 1990). Under California law, a court must interpret a contract

with the goal of giving effect to the mutual intention of the parties as it existed at the time of
contracting. Cal. Civ. Code § 1636. "It is the outward expression of the agreement, rather than a
party's unexpressed intention, which the court will enforce." Winet v. Price, 4 Cal. App. 4th
1159, 1166, 6 Cal. Rptr. 2d 554 (1992). Where the parties dispute the meaning of specific
contract language, "the court must decide whether the language is 'reasonably susceptible' to the
interpretations urged by the parties." Badie v. Bank ofAm., 67 Cal. App. 4th 779, 798, 79 Cal.
Rptr. 2d 273 (1998). Where the contract is clear, the plain language of the contract governs.
Bank of the West v. Superior Court, 2 Cal. 4th 1254, 1264, 10 Cal. Rptr. 2d 538 (1998).

The Court must construe the contract as a whole, being sure "to give effect to every part,

if reasonably practicable, each clause helping to interpret the other." Pinel v. Aurora Loan
Servs., LLC, 814 F. Supp. 2d 930, 943 (N.D. Cal. 2011) (quoting Cal. Cir. Code § 1641)
(internal quotation marks omitted). "Courts must interpret contractual language in a manner that
gives force and effect to every provision, and not in a way that renders some clauses nugatory,

inoperative or meaningless." ld. When necessary, a court can look to the subsequent conduct of
the parties as evidence of their intent. See Crestview Cemetery Assn. v. Dieden, 54 Cal. 2d 744,
754, 8 Cal. Rptr. 427 (1960). Finally, "[i]n cases of uncertainty not removed by the preceding
rules, the language of a contract should be interpreted most strongly against the party who caused
the uncertainty to exist." Cal. Cir. Code § 1654.
///
///
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B. Discussion

1. "Preference for Release" Provision

Plaintiffs argue that Defendants' no-release policy--i.e., the policy of detaining all
female-headed families, including children, for as long as it takes to determine whether they are
entitled to remain in the United States--violates material provisions of the Agreement.

These provisions require ICE (1) to "release a minor from its custody without
unnecessary delay" to a parent, a legal guardian, or other qualified adult custodian, except where
the detention of the minor is required "either to secure his or her timely appearance before the
INS or the immigration court, or to ensure the minor's safety or that of others"; and (2) "[u]pon
taking a minor into custody,... [to] make and record prompt and continuous efforts on its part

toward family reunification and the release of the minor ....
" (Agreement ¶¶ 14, 18.)

Plaintiffs contend that Defendants, by making no effort to locate custodians for minors
who are apprehended with their mothers and by refusing to release these minors even when a
qualified custodian is available, have not only breached the Agreement but also have unilaterally
revised it to create an additional exception to release--for minors who have been apprehended as
part of a female-headed family. See Walnut Creek Pipe Distrib., Inc. v. Gates Rubber Co. Sales
Div., 228 Cal. App. 2d 810, 816, 39 Cal. Rptr. 767 (1964) (courts should not imply additional
terms, except in cases of "obvious necessity").

a. The Agreement Encoml]asses Accompanied Minors

As a threshold matter, the parties dispute whether minors who are apprehended as part of
a female-headed family are class members covered by the Agreement. The plain language of the
Agreement clearly encompasses accompanied minors. First and most importantly, the
Agreement defines the class as the following: "All minors who are detained in the legal custody
of the INS." (See Agreement ¶ 10 (emphasis added).) The Agreement defines a "minor" as "any
person under the age of eighteen (18) years who is detained in the legal custody of the INS."
(See id. ¶ 4.) Defendants argue in their brief that this definition should not be dispositive of who
was intended to be in the class because the parties' purpose in defining "minor" in that manner
was merely to distinguish the Agreement's definition of a minor from the INA's definition of a
"child" as "an unmarried person under 21 years of age," 8 U.S.C. § 1101(b)(1). The language
defining "minor" in the Agreement, however, is wholly unambiguous and Defendants have
offered no reasonable altemative reading that would make it ambiguous. As such, extrinsic
evidence of intent is inadmissible, even if Defendants had proffered any, which they did not.
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The text of the Agreement provides further support for the finding that the Agreement
encompasses all minors who are in custody, without qualification as to whether they are
accompanied or unaccompanied. In Paragraph 9, for example, the parties describe the scope of
the Agreement in the following way: "This Agreement sets out nationwide policy for the
detention, release, and treatment of minors in the custody of the INS." In Paragraph 12A, the
Agreement specifically acknowledges the possibility of accompanied minors when it notes that
"[f]acilities will provide.., contact with family members who were arrested with the minor."
Moreover, the Agreement provides special guidelines with respect to unaccompanied minors in
some situations--e.g., Paragraph 12A ("The INS will segregate unaccompanied minors from
unrelated adults. Where such segregation is not immediately possible, an unaccompanied minor
will not be detained with an unrelated adult for more than 24 hours."), and Paragraph 25
("Unaccompanied minors arrested or taken into custody by the INS should not be transported by
the INS in vehicles with detained adults ...."). It would make little sense to write rules making
special reference to unaccompanied minors if the parties intended the Agreement as a whole to

be applicable only to unaccompanied minors. Finally, the Agreement expressly identifies those
minors to whom the class definition would not apply--"an emancipated minor or an individual
who has been incarcerated due to a conviction for a criminal offense as an adult" (see Agreement
¶ 4)--an exclusion that does not mention accompanied minors. Had the parties to the Agreement
intended to exclude accompanied minors from the Agreement, they could have done so explicitly
when they set forth the definition ofminors who are excluded from the Agreement.

Defendants contend that the definition of a class member should be read narrowly to
exclude accompanied minors because Plaintiffs' lawsuit originally challenged "the
constitutionality of INS's policies, practices, and regulations regarding the detention and release
of unaccompanied minors." (See Agreement at 3 (emphasis added); see also Order re Class
Certification [Doc. # 142-1].) This argument is unavailing in light of the fact that a consent
decree may benefit individuals who were not victims of a defendant's illegal practices and
provide "broader relief than the court could have awarded after a trial." Local No. 93, Int'l Ass "n
ofFirefighters, AFL-CIO C.L.C.v. City ofCleveland, 478 U.S. 501,525, 106 S. Ct. 3063, 92 L.
Ed. 2d 405 (1986). To the extent that Defendants are arguing that Plaintiffs' original intent in
filing the lawsuit should inform the Court's understanding of what the parties meant when they
defined the class in their Agreement, Defendants' argument is not sufficiently compelling to
outweigh the plain language of the Agreement indicating the parties' intent to make "all minors,"
without qualification, part of the class.

Because the plain language of the Agreement is clear that accompanied minors are part of
the class, the inquiry can end here. Nonetheless, the Court notes that other evidence supports its
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interpretation of the Agreement. For example, the regulatory framework in place at the time the
parties formed the Agreement further reinforces the Court's conclusion that the Agreement
applies to all minors. Defendants' primary argument is that the "preference for release"
provision should not be construed to apply to accompanied minors in family residential centers

because the procedures and conditions of release, as discussed in Section VI of the Agreement,
"clearly contemplate" that the parent or other individual to whom the child would be released
would already be present in the interior of the United States. As discussed in greater detail infra,
however, the Court finds strong evidence to the contrary. Furthermore, just because the
Agreement does not explicitly provide for the release of parents and legal guardians or address
the rights of adult detainees does not mean that the Agreement does not apply to accompanied
minors. To the extent Defendants are asserting that releasing accompanying relatives would
have been considered an unusual step at the time the Agreement was formed, the following
regulation governing the release of detained minors in a narrower context, which was in place
when the parties formed the Agreement and which is still in force, belies Defendants' assertion:

(i) Juveniles may be released to a relative (brother, sister, aunt, uncle, or
grandparent) not in Service detention who is willing to sponsor a minor and the
minor may be released to that relative notwithstanding that the juvenile has a
relative who is in detention.
(ii) If a relative who is not in detention cannot be located to sponsor the
minor, the minor may be released with an accompanying relative who is in
detention.

8 C.F.R. § 212.5(a)(3) (1997) (emphasis added). Given the regulatory context in which the
parties formed the Agreement, it is reasonable to infer that the parties contemplated the release of
an accompanied minor together with a relative in detention.

Finally, at least one other district court has held, at the preliminary injunction stage, that
the Agreement applies to all minors, including accompanied minors, even though it saw the
preference for release provision as having limited utility in the context of family detention. See
Bunikyte, ex rel. Bunila'ene v. Chertoff No. A-07-CA-164-SS, 2007 WL 1074070, at *3 (W.D.
Tex. Apr. 9, 2007) ("IT]he Flores Settlement, by its terms, applies to all 'minors in the custody'

of ICE and DHS, not just unaccompanied minors."). The Court finds the reasoning in Bunikyte
persuasive on this issue, and Defendants have not offered a reason why this case is
distinguishable.
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In light of the Agreement's clear and unambiguous language, which is bolstered by the
regulatory framework in which the Agreement was formed and Defendants' past practice,4 the
Court finds that the Agreement applies to accompanied minors.

b. Defendants' No-Release Policy is a Material Breach of the Ag•reement

Even if the Agreement applies to accompanied minors, Defendants assert that ICE's no-
release policy nonetheless complies with the Agreement. Defendants argue that, because
separating a child from his or her parent endangers the minor's safety, its policy of detaining an

4 Plaintiffs point out that Defendants' no-release policy unfairly penalizes women who are apprehended
with children. According to Plaintiffs, until June 2014, Defendants exercised individualized discretion to release
women who were statutorily eligible, such as bona fide asyhml seekers, regardless of whether they were
apprehended with their children. (See Ps' First Set, Exh. 17 (Declaration of Barbara Hines ("Hines Decl.")) ¶ 9;
Cambria Decl. ¶ 2.) Furthermore, Defendants, even now, individually assess women apprehended without children
and nearly all adult males to see whether detention is warranted. (See Hines Decl. ¶ 17.) Starting in June 2014,
however, Defendants ceased exercising such individualized discretion for women who are apprehended with
children. (See Hines Decl. ¶ 14.)

On May 13, 2015, Defendants lodged a press release announcing a series of changes with respect to the
family residential centers. (Defendants' May 13, 2015 Press Release ("May 13, 2015 Press Release") [Doe. # 153-
1].) These changes included a policy of reviewing the cases of any families detained beyond 90 days, and every 60
days thereafter, to evaluate whether detention or the designated bond amount continues to be appropriate during the
pendency of their immigration case. On July 8, 2015, Defendants announced additional reforms, including "a plan
to offer release with an appropriate monetary bond or other condition of release to families at residential centers who
are successful in stating a case of credible or reasonable fear of persecution in their home countries." (Defendants'
July 8, 2015 Press Release ("July 8, 2015 Press Release") [Doc. # 164-1].)

Defendants contend that these reforms should "affect the content and/or ultimate disposition of the Court's
order such that the Court should rule in Defendants' favor on the pending motions." (Defendants' Notice of
Objection to Premature Lodging of Amended Proposed Order ("Ds' Objection") [Doe. # 175].) This rather cryptic
comment does not clarify Defendants' reasons for filing these press releases with the Court. If Defendants are trying
to argue that the intervening reforms render the case moot, then Defendants are incorrect. See Rosebrock v. Mathis,
745 F.3d 963, 971 (9th Cir. 2014), cert. denied sub nora. Rosebrock v. I-[offman, 135 S. Ct. 1893 (2015) ("The
voluntary cessation of challenged conduct does not ordinarily render a case moot because a dismissal for mootness

would permit a resumption of the challenged conduct as soon as the case is dismissed."). "A defendant claiming
that its voluntary compliance moots a case bears the formidable burden of showing that it is absolutely clear the
allegedly wrongful behavior could not reasonably be expected to recur." McCormack v. Herzog, 788 F.3d 1017,
1025 (9th Cir. 2015).

Merely issuing a press release announcing a change in policy from detaining all female-headed families to
releasing those who have successfully stated a ease of credible or reasonable fear of persecution does not satisfy
Defendants' substantial burden of showing that it is "absolutely clear" that the violations of the Agreement could not

reasonably be expected to recur. Even assuming Defendant's new policy complies with the Agreement, Defendants
could easily revert to the former challenged policy as abruptly as they adopted the new one.
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accompanied minor together with his or her parent, rather than releasing the minor to another
individual, falls within the exception set forth in Paragraph 14 of the Agreement, which allows
for continued detention "to ensure the minor's safety or that of others."

In their reply, Plaintiffs do not squarely address this argument. Plaintiffs do contend,
however, that the Agreement's "preference for release" provision requires ICE to exercise its
discretion to release the accompanying mothers, so long as they do not present a danger or flight
risk. (See Agreement ¶ 14 ("[T]he INS shall release a minor from its custody without
unnecessary delay, in the following order of preference, to: a parent ....").) If true, Plaintiffs'
contention could resolve the issue Defendants identified--of potentially endangering the minor's
safety by separating a minor from his or her parent--by releasing rather than detaining the parent

and child together ifno danger or flight risk is identified.

To determine whether the Agreement requires Defendants to release an accompanying
parent, the Court examines the Agreement's text, Defendants' conduct subsequent to the
formation of the Agreement, and the regulatory framework at the time the Agreement was
formed and as it exists today. It is tree that the Agreement does not contain any provision that
explicitly addresses adult rights and treatment in detention. But ICE's blanket• no-release policy
with respect to mothers cannot be reconciled with the Agreement's grant to class members of a
right to preferential release to a parent. (See Agreement ¶ 14.) Although Defendants argue that
the provision could be read to mean a child should be released to a parent only if that parent is
already lawfully in the United States, Paragraph 15 clearly contemplates the possible release of a
child to an adult who is not lawfully in the United States:

Before a minor is released from INS custody pursuant to Paragraph 14 above, the
custodian must execute an Affidavit of support (Form 1-134) and an agreement to

¯.. notify the INS at least five days prior to the custodian's departing the United
States of such departure, whether the departure is voluntary or pursuant to a grant
ofvoluntary departure or order ofdeportation ....

(Agreement ¶ 15 (emphasis added).) In light of the contract interpretation principle that a

"written contract must be read as a whole and every part interpreted with reference to the
whole," Kennewick Irrigation Dist. v. United States, 880 F.2d 1018, 1032 (9th Cir. 1989), this
provision makes clear that the Agreement does not require that the parent to whom the child is
released in Paragraph 14 must already be lawfully in the United States.

Defendants' conduct over the last two decades since the Agreement was signed also
clarifies what the parties understood to be the meaning of the preference for release provision.
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See Crestview Cemetery, 54 Cal. 2d at 754 (when necessary, a court can look to the subsequent
conduct of the parties as evidence of their intent). It is uncontroverted that, prior to June 2014,
ICE generally released children and parents upon determining that they were neither a significant
flight risk nor a danger to safety. (See Cambria Decl. ¶ 2; Ps' First Set, Exh. 11 (Declaration of
Carol Ann Donohoe) ¶ 2.) Thus, ICE's conduct subsequent to the formation of the Agreement
bolsters Plaintiffs' argument that the preference for release provision requires the release of the
accompanying mother along with the child, so long as she does not present a significant flight
risk or danger to safety.

Finally, the existing regulatory framework, discussed supra, suggests that the parties
would have contemplated releasing an accompanying relative. Whereas the regulation provides
for the release of an accompanying relative only if no other suitable relative can be found, the
Agreement, under the preference for release provision, would presumably release the
accompanying parent first. Despite this difference between the regulation and the preference for
release provision in the Agreement, the regulation provides contextual support for Plaintiffs'
contention that the parties intended to allow for the release of the accompanying parent, so long
as the release does not create a flight risk or safety risk.

In light of all the evidence, the Court agrees with Plaintiffs' interpretation of the
preference for release provision, described in Paragraph 14 of the Agreement. As such,
Defendants must release an accompanying parent as long as doing so would not create a flight
risk or a safety risk. Since releasing the parent along with the child in this case would, in most
instances, obviate Defendants' concern that releasing the child alone would endanger the child's
safety, Defendants' argument that this policy fails within the safety risk exception as a blanket
matter is unavailing. 5 Therefore, the Court finds that Defendants' blanket no-release policy with
respect to minors accompanied by their mothers is a material breach of the Agreement.

c. Defendants'•Argument In Favor of Detainin• Children

Defendants make a separate policy argument to justify detaining children who are
accompanied by their mothers even though the Agreement requires otherwise. Defendants

5 Neither side directly addresses the possibility that releasing the mother and child together might create a
risk to safety ofboth mother and child, if neither has a place to stay within the United States. The parties also do not

address the situation where the mother chooses to stay in the detention facility or has been deemed a flight or safety
risk. As a practical matter, Defendants would be justified in detaining both mother and child in that case, but the
examples presented in this case typically concern a mother and Child who have relatives already residing in the
United States who are willing to ensure their safety.
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contend that release of accompanied children and their parents gives families a strong incentive
to undertake the dangerous journey to this country. Defendants support this argument with the
following observations ofBorder Patrol officer Kevin W. Oaks:

[F]amily units apprehended by Border Patrol... claimed that a principal motive
for entering the United States was to take advantage of the "permisos" that the
United States was granting to family units. The term "permiso" in this context is
used to refer to a Notice to Appear which permits aliens to depart the Border
Patrol station without detention....

While this impression [that the U.S. government was planning to stop issuing
'permisos' in June or July 2014] was incorrect, it speaks to the understanding of
the family units that detention, and the ability to simply depart a Border Patrol
station, factor strongly into their determination on when and whether to cross into
the United States....

Based on my experience as a Border Patrol Agent, the use of detention has
historically been effective at deterring aliens (specifically aliens from countries
other than Mexico) from entering the United States through the South Texas
region. For example, in 1989 when there was a dramatic increase of Central
American aliens illegally entering the United States, the former Immigration and
Naturalization Service detailed staff to South Texas, opened temporary detention
camps, and instituted a one-day expedited review of asylum applications, which
dramatically reduced the average daily apprehensions of non-Mexicans along the
Texas border. Similarly, in 2005 when the RGV Sector was experiencing an
influx of Brazilian nationals, the implementation of expedited removal with
detention quickly and significantly reduced the number of Brazilian nationals
illegally entering the United States.

Consistent with the information contained in paragraphs 26 and 27, Border Patrol
apprehension statistics demonstrate that, year-over-year, there has been an
approximate 16% reduction in family units apprehended in the RGV Border
Patrol Sector. Moreover, from July 10, 2014 until the present, there has been an
approximate 63% reduction in family units apprehended in the RGV Border
Patrol Sector as compared to the period between December 1, 2013 to July 9,
2014.

(Declaration of Kevin W. Oaks ("Oaks Decl.") ¶¶ 25-29.)
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Setting to one side the question of whether this policy argument is relevant to interpreting
the Agreement, the Court is unconvinced of the persuasive value of the statistical evidence
Defendants proffer in support of this argument. Without discounting the value of Oaks' personal
observations, the Court finds that the statistical evidence he cites, as presented in his declaration,
is insufficient to establish causation between Defendants' current policy of detaining female-
headed families in family detention centers and the decline in family units apprehended at the
border. Oaks bases his conclusion on evidence that past actions taken by Defendant in 1989 and
2005 resulted in reductions in apprehensions. But even assuming the prior reductions in
apprehensions were in fact caused by the actions Defendant took in 1989 and 2005 (which itself
is not clearly established), those actions, which consisted of expedited review and removal, are
notably different from the policy that is now being contested, of detaining minors accompanied
by their mothers in family detention centers for the duration of their asylum proceedings. Thus,
the helpfulness of the outcomes of measures taken by Defendants in 1989 and 2005 in assessing

the effectiveness of Defendants' current family detention policy is minimal at best.

Moreover, although apprehensions of family units in his sector have declined 63% from
an approximately six-month period immediately before the challenged policy took effect, Oaks
also mentions that apprehensions of family units had been declining 16% year-over-year for an
unspecified period of time. This statistic further calls into question whether and to what extent

the decline in apprehensions of family units is attributable to Defendants' recent family detention
policy, given that such apprehensions were already on the decline prior to the implementation of
the policy in 2014.6

In sum, even assuming the dubious proposition that the Court can consider a policy
argument to alter the terms of the Parties' Agreement, the Court is not persuaded by the evidence
presented in support of Defendants' policy argument.7

6 Further, at the hearing, Defendants mentioned that summer is the "high season" in border crossings.

Defendants failed to account for how much of the 63% decline in family unit apprehensions from the prior six-
month period could have been attributable to normal seasonal fluctuation. At the very least, Defendants could have
provided family unit apprehension statistics by season from prior years so that the statistical significance of the 63%
decline could be more readily determined.

7 In the May 13, 2015 Press Release, ICE announced that, following a Washington, D.C. federal district
court's injunction against invoking general deterrence in custody determinations, it "has presently determined that it
will discontinue invoking general deterrence as a factor in custody determinations in all cases involving families."

[Doc. # 153-1.] This announcement does not clarify, however, whether ICE has decided that it will no longer

invoke general deterrence as an argument for amending the Agreement. In the absence Of such clarification, the
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2. "Non-Secure, Li__censed Facilities" Provision

Plaintiffs assert that Defendants have materially breached the Agreement because they
are obligated, but have failed, to house the children they do not release in non-secure facilities
that are licensed to care for dependent children. (Mot. to Enforce at 2-3; see Ps' First Set, Exh.
23 (Declaration of Carlos Holguin ("Holguin Decl.")) ¶¶ 4-5; Ps' First Set, Exh. 16 ("Affidavit
of Adriana Pifion") (confirming that the Karnes Family Residential Center, in Karnes City,
Texas, and the T. Don Hutto Residential Center, in Taylor, Texas, are not licensed by the state's
Department of Family and Protective Services).)

The Agreement provides the following: "In any case in which the INS does not release a
minor pursuant to Paragraph 14,... [e]xcept as provided in Paragraphs 12 or 21, such minor
shall be placed temporarily in a licensed program ....

" (Agreement ¶ 19.) A "licensed
program" is defined as a "program, agency or organization that is licensed by an appropriate
State agency to provide residential, group, or foster care services for dependent children ....

"

(Id. ¶ 6.) The Agreement further requires that '[a]ll homes and facilities operated by licensed
programs.., shall be non-secure as required under state law ....

" (Id. ¶ 23.) Thus, according
to the language of the Agreement, Defendants must house children who are not released in a
non-secure facility that is licensed by an appropriate state agency to care for dependent children.

Defendants argue that the licensing provision cannot be interpreted to apply to family

residential centers because (1) these centers did not exist at the time the agreement was formed,
and (2) there is no state licensing process available now--nor was there in 1997--for facilities
that hold children in custody along with their parents or guardians. Defendants reason
backwards. Rather than considering whether the policy Defendants decided to enact in 2014 was
contemplated by the parties to the Agreement in 1997, the Court's task is to examine whether
Defendants' actions in 2014 satisfy the obligations set forth in the 1997 Agreement. Under the
Agreement, Defendants are required to provide children who are not released temporary

placement in a licensed program. The fact that the family residential centers cannot be licensed

Court proceeds on the assumption that general deterrence continues to be Defendants' primary policy justification
for their detention of accompanied minors.

Alternatively, if Defendants mean they are no longer invoking general deterrence as a reason to amend the
Agreement as well, this change would only strengthen the Court's finding, discussed infra, that no change in factual
circumstances warrants modification of the Agreement. The primary, if not only, justification that Defendants
presented for detaining female-headed families was the supposed deterrent effect that such a measure would have on
prospective entrants. If Defendants have indeed abandoned this rationale for family detention, then Defendants have
no other basis--at least, none that they have presented to this Court--for detaining female-headed families.
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by an appropriate state agency simply means that, under the Agreement, class members cannot

be housed in these facilities except as permitted by the Agreement. 8

Furthermore, Defendants contend that even if they are not following the letter of the law,
they are following the spirit. Defendants argue that ICE family residential facilities substantially
comply with the requirements of the Agreement despite the absence of licensing. See JeffD. v.
Otter, 643 F.3d 278, 283-84 (9th Cir. 2011) ("Because consent decrees have many of the
attributes of ordinary contracts [and]... should be construed basically as contracts, the doctrine
of substantial compliance, or substantial performance, may be employed.") (internal citation and
quotation marks omitted).

According to Defendants, ICE family residential centers comply with ICE Family
Residential Standards (available at http://www.ice.gov/detention-standards/family-residential),
which were developed with input from medical, psychological, and educational experts, as well
as civil rights organizations. These centers, according to Defendants, afford detainees many
amenities, including meals, medical and dental services, recreational opportunities, and
education for school-age children.9

8 Defendants concede that the logical outcome of applying the licensing provision to family residential
centers would be to make it impossible for ICE to house families at the family residential centers. Defendants also
contend that it would have to mean separating accompanied children from their parents or legal guardians.
Although the Agreement does not mandate that Defendants must release parents or legal guardians in all
circumstances, Defendants certainly can and must make individualized determinations about whether releasing the
parent is appropriate in a given situation. Defendants can also use the family residential centers as temporary

facilities consistent with Paragraph 12A of the Agreement.

9 Chief of Juvenile and Family Residential Management Unit ("JFRMU") Stephen M. Antokowiak attests

to the conditions described below at the Karnes Family Residential Center ("KFRC"), in Kames, Texas, which
opened on July 31, 2014 and has 532 beds, and the South Texas Family Residential Center ("STFRC"), in Dilley,
Texas, which opened on December 18, 2014 and has 480 beds. (See Declaration of Stephen M. Antkowiak
("Antkowiak Decl.") ¶7 5, 18.)

Upon arrival at the KFRC, families are brought into the intake room, where there is seating and a
refrigerator stocked with beverages and snacks. (See Antkowiak Decl. ¶ 6, Exh. 2 ("Photograph of KFRC Intake
Room").) Families may then select their own non-institutional clothing from a clothing storage room or wear the
clothing they brought with them. (See Antkowiak Decl. ¶ 7, Exh. 2 ("Photograph of KFRC Clothing Storage

Room").) For every two KFRC housing suites, each of which contains six beds to accommodate one or more
families, there is an indoor day room, which features a flat-screen television, access to telephones, a refrigerator with
snacks and beverages, and playpens and toys. (See Antkowiak Decl. ¶ 8, Exh. 4 ("Photograph of a KFRC Sleeping
Area of Housing Suite"); Antkowiak Decl. ¶ 9, Exh. 5 ("Photograph of a KFRC Day Room").) Meanwhile, a
typical STFRC housing unit consists of two bedrooms of four beds each, which can accommodate one or more
families. (See Antkowiak Decl. ¶ 17, Exh. 16, 17 ("Photographs of STFRC Bedroom Areas of a Housing Unit").)
Each housing unit has a family room featuring a sitting area, a flat-screen television, a telephone, and a kitchenette
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With evidence in the form of declarations, Plaintiffs contradict aspects of Defendants'
rosy account of the conditions in the centers and contend that they are not acceptable. (See, e.g.,
Ps' First Set, Exh. 12 ("J H M Decl.") ¶¶ 10, 11 ("There are no classes for my children here; we
are told they will start the 29th of this month.... We are not permitted visits with our family
members."); Ps' First Set, Exh. 14 ("M F S Decl.") ¶ 9 ("My two sons have both been ill since
we arrived in Artesia. They had fever and coughs for about a week, and were also vomiting and
diarrhea [sic].... The doctor told me they didn't have medicine for them and that they should
just drink water. More recently medicine arrived, and now both are getting better.").

Assuming the conditions are acceptable or even outstanding, however, Defendants cannot

be in substantial compliance with the Agreement because the facilities are secure and non-
licensed. The purpose of the licensing provision is to provide class members the essential
protection of regular and comprehensive oversight by an independent child welfare agency.
Defendants agree with Plaintiffs that oversight was the animating concern behind the licensing
provision. Defendants respond that the facilities are subject to inspections by the ICE Office of
Professional Responsibility's Office of Detention Oversight and an independent compliance
inspector. (See Declaration of Tae D. Johnson ("Johnson Dect.") ¶ 19.) Furthermore,
Defendants have filed a motion to modify the Agreement to allow for Plaintiffs to have oversight
regarding compliance. Nonetheless, Defendants' responses do not satisfy the Agreement's
unambiguous mandate to place children it does not release in "a program, agency or organization
that is licensed by an appropriate State agency to provide residential, group, or foster care
services for dependent children." (Agreement ¶ 6.)

with a refrigerator that is re-stocked with beverages and snacks twice a day. (See Antkowiak Decl. ¶ 18, Exh. 18, 19
("Photographs of an STFRC Family Room of a Housing Unit").)

The centers also contain open recreational areas for sports and play areas for younger children. (See
Antkowiak Decl. ¶ 10, Exh. 6, 7 ("Photographs of the KFRC Soccer Field and Play Area"); Antkowiak Decl. ¶ 19,
Exh. 20 ("Photograph of STFRC Recreational Areas").) In addition, the centers provide state-licensed teachers to

all school-age children, where the classroom ratio is one teacher to 20 students, and both recreational and law library

services to residents. (See Antkowiak Decl. ¶ 11, Exh. 8 ("Photograph ofa KFRC Classroom"); Antkowiak Decl. ¶
12, Exh. 9 ("Photograph of KFRC's Recreational Library with Play Areas"); Antkowiak Decl. ¶ 20, Exh. 21, 22, 23,
24 ("Photographs of STFRC Classrooms"); Antkowiak Decl. ¶ 22, Exh. 27, 28 ("Photographs of STFRC's
Recreational and Law Libraries").) Residents have access to medical, dental and social services. (See Antkowiak
Decl. ¶ 13, Exh. 10, 11 ("Photographs of KFRC Dental Examining Rooms"); Antkowiak Decl. ¶ 24, Exh. 32, 33
("Photographs of STFRC Medical Examining/Treatment Rooms").) Finally, the centers also serve three dietician-
approved meals a day. (See Antkowiak Decl. ¶ 14, Exh. 12, 13 ("Photographs of KFRC's Salad Bar and Snack
Refrigerator"); Antkowiak Decl. ¶ 23, Exh. 29, 30, 31 ("Photographs of STFRC's Dining Room and Food
Service").)
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Moreover, even if the Court disregards the conditions in, and the unlicensed status of, the
facilities, the facilities are secure, which violates the Agreement's requirement that "[a]ll homes
and facilities operated by licensed programs.., shall be non-secure as required under state law
....

" (Agreement 7 23.) Plaintiffs proffer evidence showing that ICE's detention facilities are
secure.

The Kames City facility is a large block building, which appeared to have
only one entrance. To enter, my colleagues and I were required to deposit our cell
phones in a metal locker, exchange our driver's licenses for visitor's badges, pass
our personal items through an X-ray machine, and walk through a metal detector.
We were then directed to a sally port, which comprised two heavy metal doors
with a small room between. We passed through one door, it closed behind us; we
were then directed to display our visitor's badges to a guard behind heavy glass;
the second door was opened, we walked through, and we then reached the interior
of the facility.

The Kames facility is constructed of concrete block. A staff member
stated the facility had been designed to house adult male prisoners.... In the
central open area I saw neither a direct view nor access to the outside: it was
effectively surrounded by the high block walks of the facility itself, denying those
inside any means of ingress or egress except via the secure entrance I earlier
described. Facility staff stated that children detained at Kames have never been
permitted outside the facility to go to the park, library, museum, or other public
places. Children attend school exclusively within the wails of the facility itself.
Detainees, including children, are required to participate in a "census" or head-
count three times daily.

(Holguin Decl. 77 4-5.)

Defendants do not dispute that the facilities are secure. Nor have Defendants argued that
this provision is not a material term in the Agreement. Plaintiffs present evidence that secure
confinement can inflict long-lasting psychological, developmental, and physical harm on
children regardless of other conditions. (See Ps' First Set, Exh. 24 (Declaration ofLuis H. Zayas
("Zayas Decl.")) 77 1-6.) Plaintiffs also proffer evidence that the children at KFRC specifically
"are suffering emotional and other harms as a result ofbeing detained." (Id. 7 10.)

Because the centers are secure, unlicensed facilities, and the provision is a material term
in the Agreement, Defendants cannot be deemed in substantial compliance with the Agreement.
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Thus, Defendants have materially breached the Agreement's requirement that children who are
not released be housed in non-secure, licensed facilities.

3. "Custody" Provision

Upon apprehension, class members are taken to a Border Patrol station, where they spend
one to several nights in holding cells before they are turned over to the Office of Refugee
Resettlement, if unaccompanied, or to ICE for longer-term housing, if accompanied. See 6
U.S.C. § 279. Plaintiffs argue that Defendants have materially breached the Agreement by
holding recently apprehended children in facilities that do not comply with the following
provision:

Following arrest, the INS shall hold minors in facilities that are safe and sanitary
and that are consistent with the INS's concern for the particular vulnerability of
minors. Facilities will provide access to toilets and sinks, drinking water and food
as appropriate, medical assistance if the minor is in need of emergency services,
adequate temperature control and ventilation; ....

(Agreement ¶ 12.)

Plaintiffs proffer evidence, in the form of numerous declarations from recent detainees,
testifying to conditions that do not meet the "safe and sanitary" standard described in Paragraph
12 of the Agreement. These conditions include extreme cold. Numerous declarants referred to

CBP facilities as hieleras or "iceboxes" and described being given coverings of aluminum foil
that were inadequate to keep them warm. (See, e.g., Ps' First Set, Exh. 18 ("D V A Decl.") ¶ 4
("We were given nothing to keep warm except a cover of aluminum foil"); Ps' First Set, Exh. 44
("A F D Decl.") ¶ 5 ("The very big room was very cold. It was like a 'hielera' (ice box)....
There were no blankets or mattresses, and they only gave us one aluminum blanket each to keep

ourselves warm. It was not enough, and my daughter and I were both very cold."); Ps' First Set,
Exh. 45 ("H M P Decl.") ¶ 8 ("When I was in the 'Perrera,' I was with 8 morns, with their small
babies. We were given a small mattress and an aluminum blanket.... It was also super cold in
that place ....").)

Recent detainees also testified to overcrowding. Children and their mothers were held for
one to three days in rooms with 100 or more unrelated adults and children, which forced children
to sleep standing up or not at all. (See, e.g., D V A Decl. ¶ 4 ("The Border Patrol put us in a
cell with 100 other women and children. There were so many of us that only perhaps half of us
could lie down."); A F D Decl. ¶ 5 ("There were about one hundred and fifty people in the

CV-90 CIVIL MINUTES•GENERAL Initials of Deputy Clerk KT

Case 1:15-cv-00945-SS   Document 6-1   Filed 10/26/15   Page 88 of 146



Case 2:85-cv-04544-DMG-AGR Document 177 Filed 07/24/15 Page 17 of 25 Page ID
#:2690

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES--GENERAL

CV 85-4544 DMG (AG•)

Jenny L. Flores, et aL v. Jeh Johnson, et aL

July 24, 2015

17of25

room. It was very crowded, and there was no space to even lie down on the floor.... My
daughter and I had to sleep standing up.").)

Inadequate nutrition and hygiene were also reported. (See, e.g., D V A Decl. ¶ 5 ("The
cell had only two toilets for all of us to use.... There was no waste basket in the stalls, so
people had to throw used Kotex and used toilet paper on the floors."); Ps' First Set, Exh. 49
("L B S Decl.") ¶ 6 ("In the jail in McAllen... It]he rooms slept there in the bathroom, with
their babies in their arms.... The immigration officials, when the people asked for something to

drink or to eat they answered that it wasn't their country, it wasn't their house. So they didn't
bring them anything."); Ps' First Set, Exh. 39 ("S B D Decl.") ¶ 5 ("We were fed twice, and
both times it was just bread with ham and a juice box.").)

In response, Defendants contend that given the volume of individuals passing through a
Border Patrol station each day as well as the short duration of their stay at a Border Patrol
station, it would be impossible to provide the same level of care at a Border Patrol station as one
would expect at a longer-term facility. Nevertheless, Defendants argue that they have met the
minimal standards set forth in the Agreement. Defendants rely solely on their Hold Rooms and
Short Term Custody Policy and Oaks' declaration to support the proposition that they have met
the appropriate standards.

According to Oaks, after an individual has been brought to a Border Patrol station, the
individual undergoes a preliminary health screening. (See Oaks Decl. ¶ 10.) If the individual
displays any symptoms of illness or complains of illness, the individual is either treated by a
contract medical provider at the facility or taken to the appropriate medical facility, such as the
local emergency department. (ld. ¶¶ 10, 11.) After the health screening, the detainees are
separated by age and gender, although "every effort is made to keep young children with their
parents." (Id. ¶ 12.) Border Patrol policy mandates that each facility be kept "safe, secure, and
clean with sufficient space and the appropriate number of toilets for the occupants it is designed
to accommodate." (ld. ¶ 13.) A hold room is typically constructed of"impervious materials that
can be easily cleaned and are hygienic," and "supervisors are required to ensure that each cell is
regularly cleaned and sanitized." (Id. ¶ 15.) There are no trash cans in the hold rooms for safety
reasons, as they may be used as a weapon. (Id. ¶ 16.) Similarly, the lights are kept on at all
times for security reasons and operational necessity. (ld. ¶ 19.) According to Defendants, the
temperature is maintained at a "comfortable temperature," although "those who are not

accustomed to air conditioning at times find it cooler than they are accustomed to." (Id. ¶ 20.)
Defendants also explain that the use of mylar blankets is necessary in order to provide cost-
effective, sanitary bedding that does not require routine laundering or transmit communicable
diseases such as lice or scabies. (ld. ¶ 21.)
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The testimony of one Border Patrol official regarding CBP's policies is insufficient to

outweigh the evidence presented by Plaintiffs of the widespread and deplorable conditions in the
holding cells of the Border Patrol stations. It is true that the Agreement holds Defendants to a
lower standard--"safe and sanitary"--with respect to the temporary holding cells. But
Defendants have wholly failed to meet even that minimal standard. With respect to the
overcrowded and unhygienic conditions of the holding cells, all that Defendants have done is
point to their own policies requiring sufficient space, an appropriate number of toilets, and
regular cleaning and sanitizing. The mere existence of those policies tells the Court nothing
about whether those policies are actually implemented, and the current record shows quite
clearly that they were not. Furthermore, with respect to the temperature of the cells, the
provision of mylar coverings, the absence of trash cans, and the policy ofkeeping the lights on at

all times, Defendants have only confirmed the veracity of Plaintiffs' testimony in the course of
attempting to justify these conditions. Finally, Defendants have said nothing to contradict
Plaintiffs' accounts of inadequate nutrition, nor to offer impossibility or similar doctrines as a

defense to the apparent contractual violation.

In light of the voluminous evidence that Plaintiffs have presented of the egregious
conditions of the holding cells, the Court finds that Defendants have materially breached the
Agreement's term that Defendants provide "safe and sanitary" holding ceils for class members
while they are in temporary custody.

III.
MOTION TO AMEND

Because the Court has found Defendants in material breach of the Agreement in the
respects described supra, Defendants move to modify the Agreement pursuant to Fed. R. Civ. P.
60(b)(5) and (6).

Defendants seek to modify the Agreement in four ways. First, Defendants seek to

eliminate or amend portions of the Agreement that have been superseded by, or are inconsistent
with, the HSA and the TVPRA. Defendants ask that the Agreement reflect the changed
responsibilities of DHS and HHS, and the abolishment of the INS, following the HSA and the
TVPRA. In particular, Defendants seek to amend Section VI of the Agreement relating to the
"General Policy Favoring Release," which provides:

Where the INS determines that the detention of the minor is not required either to

secure his or her timely appearance before the INS or immigration court, or to
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ensure the minor's safety or that of others, the INS shall release a minor from its
custody without unnecessary delay, in the following order of preference, to: A. a
parent; B. a legal guardian; C. an adult relative (brother, sister, aunt, uncle, or
grandparent) ....

(Agreement ¶ 14.) Defendants argue that "significant portions of this paragraph have been
substantially superseded by the TVPRA," and to the extent the Agreement is inconsistent with
the statute it should be modified.

Second, Defendants would like clarification that the preference for release of alien
minors to a parent, legal guardian, or adult relative, does not apply to minors who arrive in the
United States accompanied by a parent or legal guardian. Defendants argue that, if the provision
is enforced as written, ICE would be required to separate families if it wishes to detain an adult
alien accompanied by a child. This outcome would negatively impact ICE's ability to exercise
its discretion to detain individuals as necessary and as it is authorized to do under the INA. The
enforcement of the provision would also hamper Defendants' ability to operate the family
residential facilities, which in turn would deprive Defendants of a tool in sending a message to
families that they cannot illegally cross the border.

Third, Defendants would like to make clear that the state licensing requirement for
housing minors does not apply to family residential facilities. Defendants reason that, because
state licensing requirements cannot be applied to the facilities, the licensing requirement should
be eliminated. Defendants have instead proposed that ICE be bound by the requirements in
Attachment 1 with respect to the conditions at these facilities, as well as independent monitoring
and reporting requirements to ensure compliance.

Fourth, Defendants seek to amend ongoing reporting requirements to eliminate the
reporting requirements that applied to the implementation of the original Agreement in 1997 and
to add reporting requirements related to the inspection of family residential facilities.

A. Legal Standard

A court may, on "motion and just terms," "relieve a party or its legal representative from
a final judgment, order, or proceeding" if "applying it prospectively is no longer equitable." Fed.
R. Cir. P. 60(b)(5); see Rufo v. Inmates ofSuffolk Cnty. Jail, 502 U.S. 367, 383, 112 S. Ct. 748,
116 L. Ed. 2d 867 (1992) ("Rule 60(b)(5) provides that a party may obtain relief from a court
order when it is no longer equitable that the judgment should have prospective application, not
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when it is no longer convenient to live with the terms of a consent decree.") (internal quotation
marks omitted).

"[The] party seeking modification of a consent decree bears the burden of establishing
that a significant change in circumstances warrants revision of the decree." Id. "A party seeking
modification of a consent decree may meet its initial burden by showing either a significant
change either in factual conditions or in law." ld. The change in the law must be so significant
that complying with both statute and a prior agreement would be "impermissible." Miller v.
French, 530 U.S. 327, 347-48, 120 S. Ct. 2246, 147 L. Ed. 2d 326 (2000) (internal quotation
marks omitted). Modification of a consent decree may also be appropriate when changed factual
conditions make compliance with the decree "substantially more onerous," "unworkable because
of unforeseen obstacles," or "when enforcement.., without modification would be detrimental
to the public interest." Rufo, 502 U.S. at 383.

A court may also "relieve a party or its legal representative from a final judgment, order,
or proceeding" for "any other reason that justifies relief." Fed. R. Civ. P. 60(b)(6). "Rule
60(b)(6) has been used sparingly as an equitable remedy to prevent manifest injustice." United
States v. Alpine Land & Reservoir Co., 984 F.2d 1047, 1049 (9th Cir. 1993). "The rule is to be
utilized only where extraordinary circumstances prevented a party from taking timely action to

prevent or correct an erroneous judgment." Id. (citing, as an example, an instance where the rule
was used to set aside a default judgment in a denaturalization proceeding because the petitioner
had been ill, incarcerated, and without counsel for the four years following the judgment).

B.

justify

Discussion

Defendants assert that two changes--one in the law and the other in factual conditions--
modification of the Agreement.

1. There Has Been No Chan•e in Law Warrantin• Modification

First, with respect to changes in the law, Defendants contend that the Agreement applied
only to the U.S. Department of Justice ("DOJ") and the legacy U.S. Immigration and Nationality
Service ("INS"). The Homeland Security Act of 2002 ("HSA") abolished the latter agency and
transferred several of its functions related to the detention, transportation, and removal of minors
to the newly formed DHS and its components, including CBP and ICE. 1° Plaintiffs argue that

10 Defendants mention that HSA transferred INS's functions with respect to unaccompanied minors to

Health and Human Services ("HHS"), Office of Refugee Resettlement. See 6 U.S.C. §§ 279, 552. The William
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there are no actual conflicts between the Agreement and subsequent legislation. In fact, under
HSA § 1512, codified at 6 U.S.C. § 552, Congress, in the following provisions, directed that ICE
should remain bound by agreements existing before the enactment of the HSA:

(a)(1) Completed administrative actions of an agency shall not be affected by the
enactment of this Act or the transfer of such agency to the Department, but shall
continue in effect according to their terms ....

(2) For purposes of paragraph (1), the term "completed administrative action"
includes.., agreements, [and] contracts ....

(c) PENDING CIVIL ACTIONS.--Subject to the authority of the Secretary
under this Act, pending civil actions shall continue notwithstanding the enactment
of this Act or the transfer of an agency to the Department, and in such civil
actions,.., judgments [shall be] enforced in the same manner and with the same
effect as ifsuch enactment or transfer had not occurred.

Id. (emphasis added).

Furthermore, Defendants have proffered no evidence that they have experienced any
difficulty implementing the Agreement with respect to unaccompanied children and children
apprehended with their fathers in the 13 years since the HSA was passed. In light of the HSA's
savings clause and Defendants' practice with respect to minors for the last 13 years since the
enactment of the HSA, Defendants' argument that the change in the law created by the HSA
compels modification of the Agreement falls flat.

Defendants also allege that a second change in the law, the William Wilberforce
Trafficking Victims Protection Reauthorization Act of 2008 ("TVPRA"), Pub. L. No. 110-457, §
235 (codified in principal part at 8 U.S.C. § 1232), conflicts with the Agreement and is reason to
modify the Agreement. The TVPRA requires CBP to determine whether the child is a national
or habitual resident of a country contiguous to the United States, and if so, to screen the child to

see if she is a victim of trafficking, fears return because of a credible fear of persecution, or is
otherwise unable to consent to return. 8 U.S.C. § 1232(a)(2)(A). If none of those factors are
present, the child is offered an opportunity to withdraw his application for admission to the
United States and return to his country. 8 U.S.C. § 1232(a)(2)(B). When the necessary

Wilberforce Trafficking Victims Protection Reauthorization Act of 2008 ("TVPRA"), Pub. L. No. 110-457, § 235
(codified in principal part at 8 U.S.C. § 1232), also directed DHS to develop policies and procedures to ensure that
unaccompanied minors are safely repatriated to their country of nationality or of last habitual residence. Because
this action concerns Defendants' policy regarding minors who are accompanied by their mothers, these changes with
respect to unaccompanied minors do not appear relevant to the Court's analysis.
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screening determination cannot be made within 48 hours of the child's apprehension, or the child
does not or cannot voluntarily withdraw her application for admission, or the child is from a non-
contiguous country, the child is transferred to HHS within 72 hours of determining that the child
is an unaccompanied minor and may be placed in removal proceedings before an immigration
judge. 8 U.S.C. §§ 1232(a)(4), (a)(5)(D), (b)(3). HHS must then place the child "in the least
restrictive setting that is in the best interest of the child," taking into consideration "danger to

self, danger to the community, and risk of flight." 8 U.S.C. § 1232(c)(2). Accompanied minors
do not fall under the provisions of the TVPRA. See 6 U.S.C. § 279(g)(2), 8 U.S.C. § 1232.

Defendants argue that because CBP, under the TVPRA, may not release an
unaccompanied minor from its custody other than by returning her to her home country if she is
from a contiguous country, 8 U.S.C. § 1232(a)(2)(B), or by transferring her to HHS custody

within 72 hours of determining that she is an unaccompanied minor, 8 U.S.C. § 1232(b)(3),
Defendants cannot comply with (1) Paragraph 14 of the Agreement, which requires release of
minors following a certain order of preference; (2) Paragraph 12A of the Agreement, which
provides the government up to 3 days to transfer an unaccompanied minor to a licensed program
in the same district, and up to 5 days to transfer an unaccompanied minor to a licensed facility
outside the area; and (3) Paragraph 21 of the Agreement, which provides that a minor may be
transferred to a suitable state or county juvenile detention facility (or secure INS facility) under
certain conditions.

Defendants' argument regarding the TVPRA misses the mark since the Agreement's
provision controls release pending removal proceedings and does not interfere with the grounds
for removal itself. Further, the Agreement does not interfere with the TVPRA's requirement that
CBP transfer a minor to HHS custody within 72 hours of determining that she is an
unaccompanied minor. Once CBP makes the determination that a minor is unaccompanied and
transfers her to HHS custody, it is then HHS's responsibility to comply with the provisions cited
supra. Defendants have not demonstrated that HHS has had any difficulty complying with the
Agreement's provisions.

Moreover, Plaintiffs have pointed to provisions in the TVPRA that are consistent with the
Agreement's preference for release provision, such as the TVPRA's requirement that CBP find
"[s]afe and secure placements" for children "in the least restrictive setting that is in the best
interests of the child"--typically, "a suitable family member." 8 U.S.C. § 1235(c)(2). The same
argument can be made that, similar to the Agreement's non-secure facilities provision, the
TVPRA also mandates that "[a] child shall not be placed in a secure facility absent a
determination that the child poses a danger to self or others or has been charged with having

committed a criminal offense." ld.
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Finally, the TVPRA is simply inapplicable to accompanied children. The fact that the
TVPRA requires I-IHS to decide whether unaccompanied children should be released or housed
in secure facilities has little relevance to whether ICE is unable to do the same with accompanied
children.

Accordingly, Defendants have not met their burden of showing that a significant change
in the law, such that complying with the Agreement would be impermissible, has occurred, thus
requiring modification of the Agreement. See Miller, 530 U.S. at 347-48.

2. There is No Chan•e in Factual Circumstances Warranting Modification

With respect to changed factual conditions, Defendants note that, unlike in 1993, when an
influx of approximately 8,500 children was considered a "serious" problem, Reno v. Flores, 507
U.S. 292, 295 (1993), the number of unaccompanied and accompanied children has increased.
In fiscal year 2014, the number of accompanied children apprehended was 38,845 and the
number of unaccompanied minors apprehended reached 68,541. (Mot. to Amend at 5.)
Defendants contend that the surge is due to the mistaken belief that the release of detained
individuals with a Notice to Appear is equivalent to a permiso, allowing them to stay in the
United States. Defendants also appear to assert not only that the Agreement caused the surge but
also that their female-headed family detention policy has deterred others who would have come.
Defendants are effectively proposing that the Court unilaterally modify the Agreement because
enforcement of the Agreement without modification would be detrimental to the public interest.
See Rufo, 502 U.S. at 383.

The Court agrees that what Defendants describe is a serious problem, even though it
appears the problem has abated somewhat. With respect to whether the Agreement's provisions
caused the surge, Defendants do not satisfactorily explain why the Agreement, after being in
effect since 1997, should only now encourage others to enter the United States without
authorization. Nor do Defendants proffer any competent evidence that ICE's detention of a
subset of class members in secure, unlicensed facilities has deterred or will deter others from
attempting to enter the United States. As discussed supra, the Court has considered in detail the
evidence Defendants presented of the deterrent effect of the detention policy and finds the
evidence distinctly lacking in scientific rigor. It is astonishing that Defendants have enacted a
policy requiring such expensive infrastructure without more evidence to show that it would be
compliant with an Agreement that has been in effect for nearly 20 years or effective at achieving
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what Defendants hoped it would accomplish. 11 It is even more shocking that after nearly two

decades Defendants have not implemented appropriate regulations to deal with this complicated
area of immigration law. In light of the evidence, or lack thereof, the Court finds that
Defendants have failed to meet their burden of showing that a change in factual circumstances
requires modification of the Agreement.

IV.
CONCLUSION

Based on the foregoing, the Court finds that Defendants are in breach of the Agreement
and GRANTS Plaintiffs' motion to enforce the Agreement. Defendants' motion to amend the
Agreement is DENIED. Defendants are hereby ordered to show cause why the following

remedies should not be implemented within 90 days.

°

2.

As required by Paragraph 18 of the Agreement, Defendants, upon taking an
accompanied class member into custody, shall make and record prompt and
continuous efforts toward family reunification and the release of the minor pursuant

to Paragraph 14 of the Agreement.

Unless otherwise required by the Agreement, Defendants shall comply with
Paragraph 14A of the Agreement by releasing class members without unnecessary
delay in first order of preference to a parent, including a parent who either was
apprehended with a class member or presented herself or himself with a class
member. Class members not released pursuant to Paragraph 14 of the Agreement will
be processed in accordance with the Agreement, including, as applicable, Paragraphs
6, 9, 21, 22, and 23.

3. Accompanied class members shall not be detained by Defendants in unlicensed or
secure facilities that do not meet the requirements ofParagraph 6 of the Settlement, or

11 Even were there such evidence that Defendants' modifications would act as a successful deterrent,

Plaintiffs contend that deterrence is not a lawful criterion for denying release. See R.LL.R.v. Johson, No. 15-0011,
Opinion ECF No. 33, at 34-35 (D.D.C. Feb. 20, 2015) ("The justifications for detention previously contemplated by

the Court relate wholly to characteristics inherent in the alien himself or in the category of aliens being detained--
that is, the Court countenanced detention.., on the basis of those aliens' risk of flight or danger to the community

.... In discussing civil commitment more broadly, the Court has declared... 'general deterrence' justifications
impermissible.") (internal citation omitted) (emphasis in original). Because Defendants have failed to present any
evidence that the policy they have implemented either causes or addresses the recent change in factual

circumstances, the Court need not rule on the issue of whether deterrence is a lawful criterion for denying release.

CV-90 CIVIL MINUTES--GENERAL Initials ofDeputy Clerk KT

Case 1:15-cv-00945-SS   Document 6-1   Filed 10/26/15   Page 96 of 146



Case 2:85-cv-04544-DMG-AGR Document 177 Filed 07/24/15 Page 25 of 25 Page ID
#:2698

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES--GENERAL

•-•,• CV 85-4544 DMG (AG•)

•,,• •? Jenn_n_n_• L. Flores, et al. v. Jeh Johnson, et al.

July 24_.__z 2015

2__55 of 2______5

,

in appropriate cases, as set forth in the Agreement, in facilities that do not meet the
requirements of Paragraphs 12A, 21, and 23. Defendants shall not selectively apply
the "influx" provision of Paragraph 12C of the Agreement to house class members
apprehended with a parent in facilities that do not comply with the Agreement.

To comply with Paragraph 14A of the Agreement and as contemplated in Paragraph
15, a class member's accompanying parent shall be released with the class member in
a non-discriminatory manner in accordance with applicable laws and regulations
unless after an individualized custody determination the parent is determined to pose
a significant flight risk, or a threat to others or the national security, and the flight risk
or threat cannot be mitigated by an appropriate bond or conditions of release.

5. In consultation with Plaintiffs, Defendants shall propose standards, and procedures
for monitoring compliance with such standards, for detaining class members in
facilities that are safe and sanitary, consistent with concern for the particular
vulnerability of minors, and consistent with Paragraph 12 of the Agreement,
including access to adequate drinking water and food, toilets and sinks, medical
assistance if the minor is in need of emergency services, temperature control,
ventilation, adequate supervision to protect minors from others, and contact with
family members who were arrested with the minor. Defendants shall file such
proposed standards within 90 days of the date of this Order. Plaintiffs shall file
objections thereto, if any, 14 days thereafter.

, Defendants shall monitor compliance with the Agreement and this Order and shall
provide Class Counsel on a monthly basis statistical information collected pursuant to

Paragraph 28A of the Agreement.

Defendants shall file a response to the OSC by August 3, 2015. Plaintiffs shall file a response
thereafter by August 10, 2015, after which the matter will stand submitted.

IT IS SO ORDERED.
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MINIMUM STANDARDS FOR GENERAL RESIDENTIAL OPERATIONS

SUBCHAPTER A PURPOSE AND SCOPE

RULE §748.7 How are these regulations applied to family residential centers?
ISSUE 09/18/2015
ACTION Emergency

Preamble No Rule Available

.(a)_Definition. A family_ residential center is one that meets all of the following, requirements:

.(l_).The center is ooerated by or under a contract with United States Immigration and Customs Enforcement.;

(2).The center is op_erated to enforce federal immigration law__.__ss;

.(3)Each child at the center is detained with a.p.arent or other adult family__member,, wh___9.o remains with the
child at the cente_...._!r;, and

.(4_)A parent or family member with a child provides the direct care for the child excep_t fo_....._L s_pecific
circumstances when the child is cared for directly, bray the center or another adult in the custody, of the center.

.(b)Classification. A family, residential center is a general residential operation_(GRO)_ and must comply, with

.all as•quirements for GRQs., unless the••ntial center is approved for an individual
waiver or varianc_• or an exception is provided in this section. Thed•department is re•p_onsib!e fox•gulating
the.provision of childcare as authorized bY. Chapters 40 and 42, Texas Human Resources Code and Chapter
261, Texas Human Resources Code. The de.p.artment does not oversee requirements that.pertain to other law,

including, whether the facilities are classified as secure or in compliance with an.y_._0_operable settlement
agreements or othe_her state_ or federal restrictions.

.(c)Exce...__ptions. A family_ residential center is not required to comp_l_y_ with all terms of the following

Minimum Standards:

.(1_)the limitation of room occupants to four in .§748.3357 of this title .(relating to What are the req.uirements
for floor space in a bedroom used by a child?.).;

.(2)the• on a child sharing a•.with an adult in.§• 9f this title .(relating to May.a

child in care share a bedroom with an adult?).;, and

(3)the limitations on children of the op__p_osit___•e gender sharing, a room in .§748.3363 of this title (relating t__9_o

May children of op__p_osit____•e genders share a bedroom?)_.

.(d_)Limitation of exception. Notwithstandin.g subsection _(£). of this section,, th_._ee de__p__artment retains the
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authority, for.placing conditions on the scope of the exceptions authorized for a family, residential center.,
includ•g conditions related to limiting, occupancy, in accordance with fire safety standards, limitations
related to allowing children and adults of the o.p_posite.gender to occup_y the same room only_ if they. are part
of the same family., and any other limitation determined by_ the department to be necessary.

_

to the health,
safety.,, or weffare of children in care.

.(e).Division of responsibility. In addition to the application materials described in 40 TAC .§745.243(6)., an
applicant for a licens•• sect•n must submit the.p•,.p•, and any_ other d.Q.Cd,tm.e,Ill•.•
that the de.p.art• necessary_ to clarify th_.c_e• of s__.upervisory, and c•etaking resp•y.
between employees of the facility and the .parents and other adult family members who are housed with the

The d__•_partment must approve the documentation during, the _ap_p• process and any.
subsequent amendments to the .policies and procedures.

The agency certifies that legal counsel has reviewed the emergency adoption and found it to be within the
state agency's legal authority to adopt.

Filed with the Office of the Secretary of State on September 2, 2015

TRD-201503562

Trevor Woodruff

General Counsel

Department of Family and Protective Services

Effective date: September 2, 2015

Expiration date: December 30, 2015

For further information, please call: (512) 438-3854
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DECLARATION

I, Elissa Claire Steglich, hereby declare the following:

1. My name is Elissa Claire Steglich. My date of birth is •i/2972. My address is 3903

III IIII lll.IAustin, Texas 78722.

Cage

Grassroots Leadership
v. DFPS

Original Petition

Exhibit
9

2, On September 29, 20i5, I called the Texas Department of Family and Protective Services (DFPS).

I was transferred to the relevant office handling the licensing of residential operations. I

inquired as to the licensing status of the following two facilities:

(1) Karnes County Residential Center
409 FM 1144
Karnes City, TX 781i8

(2) South Texas Family Residential Center
1925 W. Highway 85
Dilley, TX 78017

3. I spoke to Kim Hodges, a DFPS employee, who informed me that both facilities are currently

unlicensed as of September 29, 2015.

4. When I called DFPS on September 25, DFPS employees informed me that both facilities are

currently unlicensed and that they both have applications pending.

I declare under penalty of perjury that the foregoing is true and correct and that any documents

attached are true and correct copies of the originals.

Executed in Travis.County, State of Texas, on the 29th day of September, 20i5.

Elissa Claire Steglich
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GrassrootsLeadership

v, DFPS
OriginalPetRion

Exhibit
10

My name is Robert Libal, my date of birth is **/**/1980, and my business address is Grassroots

Leadership, Inc. 2301 E. Cesar Chavez Street, Austin, Texas 78702. My cell phone number is

(512) 971-0487 and my email address is blibal•.(.•2rassrootsleadershi2_._._._._._._._._.9• I have personal
knowledge that the following facts are true and correct:

1. I am employed full time as Executive Director of Grassroots Leadership, Inc., and have been
employed with the organization in various capacities since 2003. I am responsible for
overseeing our staff of 10 full and part time employees as well as volunteers, and for
communicating with our board of directors.

2. Grassroots Leadership, Inc. is a non-profit civil rights organization that qualifies for tax-

exempt contributions under Internal Revenue Code § 501 (c)(3) and is licensed to operate in

Texas.

3. Grassroots Leadership has worked in Texas continuously since 2003, and our principal office

is in Austin. Our staff, mission, and work are accurately described on our publicly accessible
website, htt•assrootsleader shiE_._._._._._._._._.9•

4. The work of Grassroots Leadership consists of community organizing and advocacy before
government agencies, primarily concerning the issue ofprivate prisons, j ails, and immigrant

detention centers. Our staffworks with dozens ofvolunteers throughout Texas to educate the

public and government officials about the conditions found in detention facilities and how public

policies can better serve the public, including:
(a) how visitation is critical for families and children whose loved ones are incarcerated;

(b) how prolonged detention can be harmful for vulnerable populations; and

(c) the nature ofmental illness, its relationship to the criminal justice system, and the
dangers presented with detention facilities are used to treat individuals with mental illness.

5. Grassroots Leadership has been particularly active on the issue of detention of asylum-

seeking families because children and their mothers represent a particularly vulnerable group of

detained immigrants. Between 2006 and 2009, we focused much of our staff, volunteers, and

other resources on ending the practice of detaining immigrant families at the T. Don Hutto
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detention center operated by Corrections Corporation ofAmerica in the city ofTaylor, Texas.
Nearly five years after the end of family detention at T. Don Hutto, two more immigrant family

detention facilities opened in 2014 near the cities ofDilley and Kames City, Texas. From the

announcement of these facilities to the present time, we have focused staff, volunteers, and other

resources on advocacy on behalf of women and children detained in these facilities. I have

attached to this declaration as Exhibit A a true and correct copy ofpages that our staffhave
posted to our website describing our work on these facilities.

6. Our work on immigrant family detention facilities begins with information gathering,

including from government agencies pursuant to Texas's Public Information Act (PIA). We

have a pending information request to the Department ofFamily and Protective Services
concerning the Dilley and Karnes City facilities, a true and correct copy ofwhich is attached to

this declaration as Exhibit B. As of September 30 we have received no response to this

request.

7. Next, we provide collected information to the people who can help use it, which can include

families ofpeople in detention, government officials, lawyers, doctors, community organizers,

and a broad array of faith, civil rights, and government accountability organizations that share

concern with operation of detention facilities.

8. As we gather and disseminate information, we decide upon what actions we may support to

promote our goals ofensuring that detention is used sparingly, and when used, that detention is

as humane as possible and not for the profit ofprivate companies. These actions historically

consist ofhelping to identify and provide testimony before legislative and executive bodies at all

levels of govemment, rallies, demonstrations, mailers to promote public awareness, petitions,

and the submission ofwritten comments to legislative committees and executive agencies.

9. As a result of our advocacy around the T. Don Hutto detention center between 2006 and

2009, Grassroots Leadership understood that the Texas Department ofFamily and Protective

Services did not license immigrant family detention facilities operated by private prison

companies in Texas, and did not want to do so because the agency viewed this as the federal

government's responsibility. We were surprised to learn only weeks ago that suddenly the

agency views licensure of these facilities as an emergency. We do not understand how

something the agency has known for many years can be called an emergency.

10. Had Grassroots Leadership been provided an opportunity to comment on the emergency rule

published in the Texas Register on September 18, 2015 as 40 Texas Administrative Code section

748.7, it would have timely submitted comments and analyzed the agency's response to discern

what and whether further advocacy was necessary to improve the agency's final rule prior to

implementation.

2
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11. Comments by Grassroots Leadership would have included evidence and argument

challenging the following assertions made by the agency, including without limitation:
(a) DFPS's preamble assertion that the federal court's July 24, 2015 order "highlighted a
gap" in licensing when in fact DFPS's correspondence in 2007 and 2014 conclusively

establishes that DFPS deliberately and repeatedly chose not to license these facilities;
(b) DFPS's preamble assertion that its licensing regulation provides children "the

essential protection of regular and comprehensive oversight by an independent child
welfare agency," Attached Exhibit 7 at 2, when the regulation on its face provides
substantially less than comprehensive agency oversight; and
(c) whether DFPS could craft any licensing regulation to be effective in ensuring the
welfare of children detained with their mothers in for-profit privately-operated secure
facilities that are not established or managed for child care purposes, but rather for the
purpose of detaining immigrants despite less restrictive alternatives to detention.

I declare under penalty of perjury that the foregoing is true and correct and that all documents
attached to this declaration are true and correct copies of the originals.

Signed by me in Travis County, State of Texas, on this 30th day of September, 2015.

Robert Libal

Case 1:15-cv-00945-SS   Document 6-1   Filed 10/26/15   Page 107 of 146



Texans United for Families [ Grassroots Leadership http://grassrootsleadership.org/programs/texans-united-families

Texans United. for. es

Texan•: united forFamilies,:er TUFF) came tog•therdudng the fight tQend: famiY,;:detentioa :at the T:
DonHuio Detenion.OentetT; just noah o{:Austin, TUFF;:is a grassreots•,ali-volunteet•ddven proiect:of
GrasSrootS Leaders[nip,•We suppo•:and:c0o•dinate TUFF. membersin their missioi to;•fi•gfit,back

against immigrait;detenti0n a•d deplei'ta[ier• close.to home: tn itespb!se:.to tte i!flux0f Cent•a!
American famities.and:chidren::seeking refuge at,lthe border, •he:,O.bama. Administraton announced.

the return:effamily.deter•tio!.in20i•4., TUFF :is:fightin!:!back •o.:er]d)this inhurnane praCice:, :FJnd.out

•or.e about the cod•e•uencesef:•on:i:,

R•ted Pos•

1 of 8 9/30/2015 7:06 AM
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Nzree La Bestia" qreleases/2015/OS/tuff-f-flm-screening-la-bestia)

WHAT: Screening of La Bestia

WHO: Texans United for Families

WHEN: Thursday, August 13. Doors at 7:30 p.m., film starts at 8:30 p.m.

WHERE: Spiderhouse Ballroom, 2906 Fruth St, Austin, TX 78705

(AUSTIN, Texas) -- Texans United for Families invites you to join us for a screening of La Bestia and

an interactive discussion about why people migrate and what it means for us in Austin. Read more >>

•/releasesi20! 5/08/tuff-film-screening.-la-bestia•

JUL 10, 2015 / AUSTIN AMERICAN-STATESMAN

Rick lP•r•es sanctual• cities issue on a natto• stagae

(bttp•www•mystat•sman.c•m•news•news•nati•na•-g•vt-p•ht•cs•ri•k-perry-reprises-sanc•ties-issue-•n-a.•na

/nmwSmD
"One of the underpinnings of Rick Perry's long-shot bid for president is that his 14 years of governing

a state with a 1,200-mile border with Mexico gives him unique authority on immigration issues.

Then, less than a month ago, real estate mogul Donald Trump entered the race with what seemed a

few ill-chosen words on the subject and stormed to the front of the crowded GOP pack, his position

strengthened by the tragic July 1 shooting death in San Francisco of 32-year-old Kathryn Steinle,

allegedly by Francisco Sanchez, a five-time deportee from Mexico who eluded being deported a sixth

time because he found himself in a 'sanctuary city.'

Bob Libal, executive director of the Austin office of Grassroots Leadership, which backs sanctuary

policies, said that no community in Texas fits that description of a sanctuary city.

'We are not a sanctuary city,' said Austin Police Chief Art Acevedo. At the same time, Acevedo said,

'Most major city police chiefs believe that in an era of limited resources, we are not immigration

agents, we're not ICE.'

The crucial distinction between San Francisco and Austin is that Travis County Sheriff Greg Hamilton,

who runs the jail, cooperates with ICE when they ask that a prisoner they suspect of being in the

2 of 8 9/30/2015 7:06 AM
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country illegally be detained for extra time, while the sheriff in San Francisco does not."

t
¯ ¯ ¯ t ¯

Read the Full Article•m_ state m n..ore new new /natxonal- ovt- ohtlcs r•ck- er -

r "ri e'-sanctu -cities-issue- n- -na n w m

••it tion ox a r2 13 -tatesm nstu t m state mart remi rn 7c !

......... . ........... . .......................... . ............ . ......................... .... .......................... ¯ ............... ¯ ............... . .........................................................................

JUL 7, 2015 / HUFFPOST LIVE

 gyant Children Get Vacc e Overdose 0 tw:i   .huff gtonpo t.com

/r/segmentiJinmSgrant-cl•ldren-get-hepatifis-vacc2ne-overdose/ 5 599ccb978cgOalbdlO00446)

Watch Grassroots Leadership's Cristina Parker discuss the over-vaccination of children in the Dilley

detention camp on HuffPost Live¯

Read the Full Article •qive.huffin•ost.comir/s_.e_.gment/immigrant-children-et•atitis-
vaccine-overdos/5599ccb978cg0a1 bd1000446).

....................................... .............................................. . ........................................ .......................................... ¯..................... ...........

JUL 9, 2015 / THE DALLAS OBSERVER

Texas Ixm  rant Prison Accident _  Gave a Bunch of Kids an Adult-

Strength Vac•e (http:•www.da1•as•bserver.c•m/news/texas-huamigrant-pr.•n-accidenta1•y-gave-a-bunch-

of-kid•-an-adult-strength-vacdne-7381479)

"...The vaccine overdose was exposed on du•ration attorne•:i/w•v.aila.or_qiadvo-

media/press-releasesi2015!vaccine-overdose-detained-children)., who, along with prisoner advocates,

are using the instance to make the case that family detention camps are inhumane and should be

shut down. The South Texas Family Residential Center in Dilley is operated by the Corrections

Corporation of America, one of two corporations that has profited tremendously from the influx of

illegal immigrants crossing the border¯

The Dilley center, which now has 2,400 beds, is the largest of its kind in the United States¯ A report by

the prison advocacy group Grassroots Leadership earlier t•://www.dallasobserver.com
/news/arrestin•ants-in-texas-is-makinqd2•risons-com#anies-rich-7182275 l found

that the CCA has in particular benefited from the "bed quota," the mandate passed by lawmakers that

says the Department of Homeland Security must "maintain a level of not less than 33,400 detention

beds."

Crystal Williams, executive director of the American Immigration Lawyers Association, describes a

traumatic atmosphere at the South Texas •'/w•vw.aila.orq/advo-media/#ress-releases
!20!51vaccine-overdose-detained-children): "..children have been forced to sleep with the lights on,

are subject to intrusive checks regularly throughout the night, and have been dragged from their beds

3 of 8 9/30/2015 7:06 AM
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at 4 a.m. to be given shots while their mothers must stand helplessly by without being told what is

going on or being allowed a say in the matter."

Grassroots Leadership consulted with a University of Texas medical student, who said that, while

most of the kids should be fine, 'the symptoms that Barbara [Hines] saw are consistent with vaccine

overdose ... This is a red flag warning of deeper problems with medical care in detention centers, and

reminds us why private prison corporations should not be entrusted with the care of children.'"

Read the Full Article •rver.com/newsRe•on-accident !1 -

., .............................................. . ..................... . ........................................................................... . ......................................................................... .

JUL9, 2015 / iAHORAS[!

V itas alivian erar a a mdoc entadas deteafidas
(http:/[www.statesman.com[news[news/visitas.-alivian-y-!levan.-esperanza-a-indocmnentada/maltbX/)

"Durante los Oltimos cinco afios el programa de visitas Hutto Visitation Pro•
•rassrootsleadersM•/visit.html) ha buscado aliviar en parte el sufrimiento que riven las

detenidas, al conectarlas con voluntarios de Austin.

La iniciativa es ejecutada por Grassroots Leadershi•ssrootsl•, una

organizaci6n que apoya causas relacionadas con justicia social, inmigraci6n y activismo ciudadano, y

les ofrecen amistad y les Ilevan esperanza mientras est&n confinadas.

Moncada vivia ansiosa, frustrada y, como muchas de las m&s de 500 mujeres que alberga el centro

de detenci6n T. Don Hutto, no sabia por cu•nto tiempo debia pasar encerrada por su delito: entrar a

Estados Unidos ilegalmente para no morir a manos del padre de sus hijos, asegur6. Su situaci6n

mejor6 cuando conoci6 a Roc(o Villalobos, una joven voluntaria del programa.

Para mujeres como Moncada, conocer a las voluntarias les da a las detenidas fuerza para seguir

luchando por sus casos de inmigraci6n y conseguir as( un estatus legal, seg0n sus organizadores y

participantes."

Read the Full Article h(•_R•://www.statesman.com/news/news/visitas-ativian-y-Hevan-esperanza-
a-indocumentada/nmtbX!).

JUL 1, 2015 / THE MONITOR

Letter to the F_.xlitor: •emor•totm•, is an alternative fo• of detentio•
not an •te•IL•Ve tO •et•t•tJ•.O:n (http://www.themonitor.com/letters-on-hnmigxadon-detention-

centers-and•.he•ping•vet•rans•exp•sed•t•areide•88e 5ee34-2•35:..11e5•9.ceb.•3f2•-4•hb•e•.htm•)
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A letter to the editor from Bethany Carson, immigration policy analyst and organizer says, "the

Monitor's June 28 editorial on family detention centers cited ankle monitoring as a key alternative to

long-term family detention. While the inhumane warehousing of asylum seekers in secure, for-profit

facilities must come to an end, ankle monitoring is an alternative form of detention -- not an

alternative to detention...

Ankle monitors are particularly inappropriate to use with certain groups, as illuminated after they were

placed on 400 Garffuna women in New York. An international advocacy group working with the

women stated that this electronic shackling caused them to recall their historic trauma of enslavement

by colonizers in Honduras.

Electronic monitoring also carries a profit incentive for the same corporation that runs the family

detention camp at Karnes City: GEO Group Inc. BI Inc., which contracts with Immigration and

Customs Enforcement to provide electronic monitoring, was acquired by GEO Group in 2011 --a

corporation which has spent enormous sums on political contributions and lobbying on immigration

issues."

Read the Fuji Article hf•_•_p:/A•w.themonitor.com/letters-on-imrni•-detention-centers-and-he[inP•_gz
veterans-exposed-to/article 88e5ee34-2035-11e5-9ceb-3f20449bb7e0.htmJ).

, .................................. .... ............ ............. .......................... ................. ............. .................. ..... .................................... ..................... .

JUL 6, 2015 / LATINOS HEALTH

A Vaccine m Ad t Dose Given to Children in Detention Center
(http://www.lafinoshealth.com[a•des/7321/20150706ihepafifis-vacc•ue-adult-dose-•ven-ch•ldl°en•detention-

center.him)

"Fox News•www.foxnews.comihealth/2015/07/05/immi•rant-children-receive-aduR-
_dose--hepatitis-vaccine-at-detention-cented) reports that according to the US Immigration and

Customs Enforcement (ICE), around 250 immigrant children detained in a facility in Dilley, Texas have

been given the adult dosage of hepatitis A vaccines earlier this week. Spokesperson Richard Rocha

says the children's parents have already been advised and counseled about potential side effects,

although none of the children have shown any adverse risks yet.

The Texas facility, constructed in 2014, is one of the three detention facilities that holds illegal

immigrants. Activists called for the closure of the centers due to substandard services. Bethany

Carson, immigration policy researcher and organizer of Grassroots Leadership, said these facilities

lock up immigrants, causing lasting mental trauma and distress to people."

5 of 8 9/30/2015 7:06 AM
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Read the Full Article hib!•://www.latinoshealth.com/articles/7321/20150706/hepatitis-vaccine-adult-
dose-given-children-detention-center.htm).

OITNB Mothez's• vs. rea•: Famil2¢ detenfiOnColog!201S/OTIoit•b-mothers-aay-vs-

reality-family-detention)
July 2, 2015 by Emma J. Randles

Read mq•/2015/07/oitnb-mothers-da¥-vs-realit•ention ).

JUL 3, 2015 / THE AUSTIN CHRONICLE

Tile End of Fa•T. Detel%t:lO•'www.ausfinc•onic!e.com/newsl2015-07-03/the-end-
of-family-detention/)

"Immigrant advocates applauded changes to the Obama administration's family detention policy

unveiled last week that has the lowering of bonds as the cornerstone of the revamping. Categorizing

6 of 8 9/30/2015 7:06 AM
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the change as a first step toward reform, activists continue to call to an end to the practice of holding

immigrant families.

Bob Libal, executive director of Grassroots Leadership, also is calling for an end to the program. In

May, his members joined more than 600 protesters - including a caravan of parishioners from

Austin-based St. Andrew's Presbyterian Church - gathered outside the recently opened South Texas

Family Residential Center in Dilley, Texas, calling for its closure. '1 think there is some positive

movement of Johnson's announcement,' he said. "They are feeling the impact of what has been

unanimous outrage over the decision to incarcerate kids and moms. But I don't think it goes far

enough."

Libal points out the built-in incentive to keep families detained, given the for-profit nature of the

detention camps - operated by publicly held companies that bill the government $300 a day to detain

each immigrant. 'There is no way to humanely detain a kid in one of these detention camps,' he

adds."

Read the Fu•Www.ausfinchronicle.com/news/2015-0__._

7-03/the-end-of-famiiv-detentk)n_J.J

cathartic march to the detention ca•j•.• (]blog/2015/OS/my-cathar•c-march-

ditley-detention-�•mp)
May 27, 2015 by Cristina Parker

By guest blogger Marion Saucedo, who is completing an internship with our Austin staff blogging

at Texas Prison Bid'ne•://www.texasprmonbtdness.or /welc•tb -blo er-manon-

c..saucedol.
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.. •'.:

The emait said• "M•et 0nMay 2rid, 7j,5 a.rn, at:•:the Unitarian universalist Church." P••e •>•
••:al•ha•:ti•ma:rch+dil•ey•detention•am•:
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September 23, 2015

Via Fax and Regular Mail

Office of the Governor
State Insurance Building
Public Information Request
General Counsel Division
1100 San Jacinto
Austin, TX 78701
Fax: (512) 463-1932

Health and Human Services Commission
Open Records Coordinator
MC-1070
4900 N. Lamar Blvd.
Austin, TX 78751-2316
Fax: (512) 424-6586

Re: Public Information Act Request

Dear General Counsel for the Office of the Governor and HHSC Open Records Coordinator:

Pursuant to the Texas Public Information Act, Chapter 552 of the Texas Government Code,
we respectfully request the following information in the possession or control of the Office
of the Governor of the State of Texas, the Texas Health and Human Services Commission,
the Texas Department of Family and Protective Services or any other entity of the state of
Texas. This request concerns the September 2, 2015 adoption of Emergency Rule See.
748,7 under Title 40, Social Services and Assistance, Part 19 and the licensing of certain
facilities in the state of Texas.

The request is for any information from January 2013 to the present (the date of this
request).

This request does NOT ask for any personal or identifying information about any
individual resident, detainee, inmate, whether child or adult, in any facility in the State of
Texas.
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This request does NOT include any confidential or personal information about any
employee of the State of Texas.

1. Please provide the following documents, where "documents" includes all record
information, whether in written, audio, electronic, or other form, including, but not limited
to correspondence, telephone messages, notes from telephone calls, calendars
showing meetings, discussions or reports of child abuse or neglect or abandonment,
between or among any employee of the Texas Department of Family and Protective
Services (TDFPS) or other state entity, including but not limited to the Office of the
Governor and the Texas Health and Human Services Commission; and any employee,
officer, representative, or lobbyist for The GEO Group, Inc. or the Corrections Corporation
of America, (CCA); and the U.S. Department of Homeland Security, and any of its
constituent agencies including but not limited to U.S. Immigration and Customs
Enforcement (ICE) or U.S. Customs and Border Protection (CBP); and any current or
former U.S. or Texas legislator or any member of their staff, concerning:

a) Any facility operated by ICE or under a contract with ICE in the State of Texas that
has at any point since January 2013 in which any person under the age of eighteen
(18) has stayed, resided, been detained or confined, or otherwise present in a locked
("secure") facility, WHETHER OR NOT such person was accompanied by a
parent, adult biological relative, or guardian;

b) Any concerns expressed about the lack of licensure by the State of Texas about any
ICE, GEO, CCA, or other facility operating Texas in which persons under the age
of eighteen (18) have stayed, resided, been detained or confined, or otherwise
present;

c) The rationale for exempting any or all ICE or ICE-contracted facilities from
complying with any Minimum Standards for general residential operations in the
State of Texas;

d) The rationale for exempting any or all ICE or ICE-contracted facilities from
complying with the Minimum Standard at Sec. 748.3557 concerning a limitation of
room occupants;

e) The rationale for exempting any or all ICE or ICE-contracted facilities from
complying with the Minimum Standard at See. 748.3361 concerning a child or
children sharing rooms with an adult or adults;

f) The rationale for exempting any or all ICE or ICE-contracted facilities from
Minimum Standard at Sec. 748.3363 regarding children of opposite sexes sharing a
bedroom.
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g) The rationale supporting the emergency nature of rulemaking resulting in
Emergency Rule 748.7.

2. Please provide the names, titles, employer, work address, work e-mail, and work phone
numbers of each and every person who suggested a need for any of the above-listed
exemptions, or others, to any staffmember or official of an entity of the state of Texas;

3. Please provide the dates on which any person suggested the need for any of the above-
listed exemptions, or others, to any staff member or official art entity of the state of Texas;

4. Please give the dates, locations, and specific names, titles, and employers of persons
present at any meeting concerning the rationale for any of the above-listed exemptions, or
others;

5. Please disclose any written or other recorded material provided to any staff member or
official of any entity of the state of Texas concerning the need for the exemptions listed
above, or other (including but not limited to any proposed order or order of U.S. District
Judge Dolly Gee);

6. Please disclose the dates on which any person reported any suspected abuse, neglect, or
abandonment of any child in any U.S. Department of Homeland Security facility or DHS-
contracted facility (including but not limited to facilities operated by or under contracts to
either ICE or CBP), and the nature of the report. We are NOT requesting any identifying
information about the reporter, unless the person reporting the suspected abuse, neglect, or
abandonment is a public official, and are NOT requesting any identifying information
about any child or suspected or accused perpetrator, and the name and address of such
facility;

7. Please describe any exemptions considered or adopted by TDFPSfor the benefit ofany
child or children in the custody of the U.S. Department of Homeland Security, where "for
the benefit of" means "enhancing the physical, psychological, emotional health or well-
being of";

8. Please describe any rules changes (whether additions, modifications, or exemptions)
considered by TDFPS for any purpose other than to allow ICE or its contractors to
continuing operating facilities in Texas, notwithstanding the orders of U.S. District Judge
Dolly Gee;

9. Please provide all complete copies of all applications to TDFPS for licensure of any
kind submitted by the US Department of Homeland Security or its constituent agencies,
including but not limited to ICE, or by Corrections Corporation of America or The GEO
Group, Inc. or any of its subsidiaries since 2013;
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10. Please provide all documents that include an assessment, evaluation or decision on
applications covered under number 9.

11. Please provide a list of all applications to TDFPS for licensure of any kind submitted
prior to the adoption of Emergency Rule 748.7, that would have been considered under
Rule 748.7 had it been in place at the time of the application;

12. Please provide a list of all facilities that TDFPS has licensed since the adoption of
Emergency Rule 748.7, with the following information:

a) the operator;
b) the address of the facility;
c) the date of the application (received at TDFPS);
d) the date of the licensure;
e) a copy of the application.

13. Please provide all documents relating to the issuance of any license under Emergency
Rule 748.7, including any correspondence regarding the licensing application, any
evaluation or assessment of the licensing application, any documents reflecting site visits or
other investigation conducted in reaching a decision on the licensing application and any
documents regarding public hearings or other proceedings taken in connection with the
licensing application.

14. Please describe the number of reports of suspect abuse, neglect or abandonment, of any
child, made against ICE or employee of ICE or any ICE-contracted facility or employee,
since January 1, 2013, and the status of such reports;

15. Please provide any and all emails, regarding any ICE or ICE-contracted facility or the
licensing of any ICE or ICE-contracted facility or role-making regarding any federal, ICE
or ICE-contracted facilities where children and adults are residing, with the Governor, the
Office of the Governor, Trevor Woodruff (General Counsel, DFPS), Chris Traylor
(Executive Commission, HHSC), John J. Specia Jr. (Commissioner, Department of Family
and Protective Services).

Please waive the fees for this request, as it is made for public and non-commercial
purposes. This information will be used for public education in conjunction with the work
of at least one nonprofit, tax-exempt organization that serves low income people and
communities.

If you elect not to waive the fees and the cost of copying exceeds $25, please advise us of
the actual costs before copying the requested records.

If you expect a delay in responding to this request, please contact me with information
about when I might expect copies or the ability to inspect the requested records.
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September 23, 2015
Page 5

If you deny any or all parts of this request, please cite each specific exemption you feel
justifies the refusal to release the information and notify me of the appeal procedures
available under the law.

Sincerely,

Marisa Bono
MALDEF

Manoj Govindaiah
Raices

Bob Libal
Grassroots Leadership
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No.

GRASSROOTS LEADERSHIP,

Plaintiff,

V.

TEXAS DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES (DFPS),
CHRIS TRAYI_,OR, in his official capacity
as DFPS Executive Commissioner,
and TREVOR WOODRUFF, in his
official capacity as DFPS General Counsel,

Defendants.

§
§
§
§
§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT COURT OF

TRAVIS COUNTY, TEXAS

JUDICIAL DISTRICT

[PROPOSED]
TEMPORARY RESTRAINING ORDER

On the date and time stated below, the Court heard Plaintiff' s application for a temporary

restraining order. All parties appeared at the hearing through their attorneys of record. After

considering the pleadings, exhibits, and all other documents filed in this case to date, and the

arguments of counsel at hearing, the Court is of the opinion that Plaintiff' s application for a

temporary restraining order should be, and is, GRANTED because:

(1) in accord with TEX. GOV'T CODE § 2001.038, Plaintiffhas asserted a valid cause of

action for declaratory reliefwith regard to the invalidity of the emergency regulation adopted by

the Texas Department of Family and Protective Services and published in the Texas Register on

September 18, 2015 as Title 40, Part 19, Chapter 748, Subchapter A, Rule § 748.7;

(2) Plaintiffhas shown a probable right to a declaratory judgment that 40 TEx. ADMrN.

CODE § 748.7 is invalid because no imminent peril to public health, safety or welfare existed at

the time of its adoption as required by TEX. GOV'T CODE 2001.034(a)(1) to support the agency's
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use of emergency procedures, and no federal or state law required the agency to use emergency

procedures;

(3) Plaintiff will suffer immediate and irreparable harm absent a temporary restraining

order because money damages are unavailable against the state agency and incapable of certain

determination, and Plaintiffwill be deprived of the public participation rights granted to Plaintiff

by statute, including the rights to adequate notice and opportunity to comment prior to

implementation of agency rules, and the right to review and if need be challenge the adequacy of

reasons that the agency states in writing in response to Plaintiffs comments, as provided in TEX.

GOV'T CODE §9 2001.029 to 2001.030, which the legislature intends for courts to effectuate

pursuant to TEX. GOV'T CODE § 2001.038; and

(4) the temporary injunction is necessary to preserve the status quo while the validity of

the agency's regulation is litigated pursuant to TEX. GOV'T CODE § 2001.038.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that Plaintiff's

Application for Temporary Restraining Order be and is hereby GRANTED.

ACCORDINGLY, THE TEXAS DEPARTMENT OF FAMILY AND PROTECTIVE

SERVICES, and its agents, servants, employees, and attorneys are hereby ORDERED to desist

and refrain from implementing in any way the regulation that the agency published in the Texas

Register on September 18, 2015 as 40 TEX. ADMIN. CODE § 748.7, which includes relying upon §

748.7 to issue any license to the owner or operator of any residential facility for the detention of

immigrant minor children until further order of this Court.

IT IS FURTHER ORDERED that Plaintiff shall execute and file with the clerk of this

Court a bond, or cash deposit in lieu ofbond, in the amount of $ in conformity with

Rule 684 of the Texas Rules of Civil Procedure, payable to Defendant and conditioned that

2
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Plaintiff will abide by the decision which may be made in the cause and that Plaintiff will pay all

sums of money and costs that may be adjudged against it if the temporary restraining order shall

be dissolved in whole or in part.

The clerk shall forthwith, when so requested by Plaintiff and after Plaintiff has filed the

bond described above, issue a writ of temporary restraining order in conformity with the law and

the terms of this Order.

IT IS FURTHER ORDERED that, unless extended by agreement of the parties or

changed by further order of this Court, this Order shall become effective only at such time as

Plaintiff files with the clerk of this court a bond in the amount of $

IT IS FURTHER ORDERED that Plaintiff's application for a temporary injunction will

be heard before this Court on , 2015 at

o'clock .m.

IT IS FURTHER ORDERED that this order expires no later than fourteen days after

issuance or when amended by order of this Court, whichever occurs first.

SO ORDERED this
__

day of ,2015 at o'clock ,m.

JUDGE PRESIDING
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