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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BRIAN OTERO, )
)
Plaintiff, )
)
V. ) Case No. 12-cv-3148
)
) Judge Amy J. St. Eve
THOMAS J. DART, )
Sheriff of Cook County, and )
COOK COUNTY ILLINOIS, )
)
Defendants. )
ORDER

Before the Court is Larry Oruta’s motion to waive fees pursuant to Federal Rule of
Appellate Procedure 24. (R.289). For the following reasons, the Court denies Mr. Oruta’s
motion.

BACKGROUND

On August 8, 2016, the Court denied both timely motions objecting to the proposed class
action settlement in this case. (R.284). In relevant part, the Court ruled:

The second objecting class member—Mr. Larry Oruta—also appears to misunderstand
the scope of the release. (R.278). Specifically, Mr. Oruta objects to the $100 payment as
“unsatisfactory.” He requests “additional compensation” in light of his claims against
Cook County—apparently pending in state and federal court—for wrongful arrest,
malicious prosecution, gross negligence in the provision of medical assistance, and
negligent exposure to toxic asbestos. (Id. at 1-3). These claims, however, are not
covered by the Settlement Agreement. Mr. Oruta is free to pursue—or to continue to
pursue—them on his own. His objection, therefore, does not impact the fairness of the
proposed settlement. See Mangone, 206 F.R.D. at 230 (“The pleadings frame the case,
and, therefore, it is not surprising, nor does it render the settlement unfair, that claims not
included in the lawsuit were not included in the Settlement Agreement”).

(Id. at 3). On August 11, 2016, after the final approval hearing, the Court granted final approval
to the class action settlement and dismissed this case with prejudice. (R.285, R.286).

Mr. Oruta subsequently filed a notice of appeal from the denial of his objection. (R.287).
In connection with that appeal, Mr. Oruta has filed a motion to waive fees “pursuant [to] Fed. R.
24, [the] Court having waived fees as indigent previously.” (R.289). The Court now considers
that motion.
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ANALYSIS

The Court construes Mr. Oruta’s motion as a motion to waive fees pursuant to Federal
Rule of Appellate Procedure 24(a)(3). This rule provides that:

A party who was permitted to proceed in forma pauperis in the district-court action, or
who was determined to be financially unable to obtain an adequate defense in a criminal
case, may proceed on appeal in forma pauperis without further authorization, unless:

(A) the district court--before or after the notice of appeal is filed--certifies that the
appeal is not taken in good faith or finds that the party is not otherwise entitled to
proceed in forma pauperis and states in writing its reasons for the certification or
finding; or

(B) a statute provides otherwise.

Fed. R. App. P. 24(a)(3).

Here, Mr. Oruta has failed to identify or explain when the Court “previously” permitted
him to proceed in forma pauperis (“IFP”). See Fontanez v. Time Warner Cable, 618 F. App’X
288, 289 (7th Cir. 2015) (“permission to proceed in forma pauperis before the district court
likewise permits the party to proceed in forma pauperis on appeal”). The Court has not granted
Mr. Oruta IFP status in this case. Furthermore, the Court has no record of Mr. Oruta’s IFP status
in any other case. See, e.g., Oruta v. Fifth Third Bank, No. 3:13-CV-600 JVB, 2013 WL
3201795, at *2 (N.D. Ind. June 21, 2013) (denying motion for leave to proceed in forma
pauperis).

Even assuming that the Court previously permitted Mr. Oruta to proceed in forma
pauperis, moreover, the Court certifies that this appeal is not taken in good faith. Rather, like the
underlying objection to the class action settlement, this appeal is legally frivolous. See generally
Lee v. Clinton, 209 F.3d 1025 (7th Cir. 2000). Mr. Oruta again misunderstands the scope of the
settlement’s release, arguing that he is entitled to “relief other than [the] token award of
$100.00.” (R.287, Notice of Appeal). As noted in the Court’s previous ruling, however, the
$100 settlement payment does not purport to resolve Mr. Oruta’s other lawsuits pending against
the Cook County Department of Corrections or other parties.! As such, he remains free to pursue
those claims on his own. (R.284). Because no reasonable person could view this appeal—
stemming from Mr. Oruta’s fundamental misunderstanding as to the scope of the settlement’s
release—as having “some merit,” the Court certifies that it is not taken in good faith under
Federal Rule of Appellate Procedure 24(a)(3). See Walker v. O’Brien, 216 F.3d 626, 632 (7th
Cir. 2000); Denton v. Hernandez, 504 U.S. 25, 31-33 (1992) (an IFP claim is frivolous where
there is no “arguable basis” for relief).

! The Seventh Circuit recently considered an appeal by Mr. Oruta concerning the dismissal of his complaint which
had alleged “an unlawful arrest and exposure to ashestos in county jail.” See Oruta v. Cont’l Air Transp., Inc., 607
F. App’x 568 (7th Cir. 2015). The Seventh Circuit dismissed the appeal because Mr. Oruta had failed “to illuminate
how his amended complaint alleges sufficient facts to state a plausible claim for relief[.]” Id.
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CONCLUSION

For the foregoing reasons, the Court denies Mr. Oruta’s motion to waive fees. (R.289).

Dated: August 17, 2016 i f ! E
. i

AMY J. ST.@v
United States District Court Judge




