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JUDGMENT

In accordance with the decision of this court, the judgment of the district
court is affirmed.

This judgment shall take effect upon issuance of this court's mandate in
accordance with Fed. R. App. P. 41.

/s/ PATRICIA S. CONNOR, CLERK




Appeat 13.201C35B 5O OL2ATEOR, PosYENt 479, il 111414 Page 301 25

PUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FQOURTH CIRCUIT

No, 13-2014

DANA T, WEST, individually and on behalf c¢f all others
similarly situated; ANTHONY HAIG; GARY SAUNDERS; MICHAEL
WASHINGTON,

Plaintiffs - Appellants,
and

ERIC JONES; KEVIN ADAMS; TONIA BOWIE; DAVID COLYNS; AARON
ROSS,

Plaintiffs,
V.

S5USAN MURPHY, former Warden, Baltimore Central Booking and
Intake Center, individually and in her official capacity;
WILLIAM JEDNORSKI, former Warden, Baltimore Central Booking
and Intake Center, individually and in his official
capacity,

Defendants - Appellees,
and
CITY OF BALTIMORE; BALTIMORE CITY PCLICE DEPARTMENT; MAYOR
AND CITY COUNCIL OF BALTIMORE; MITCHELL FRANKS, Warden,
Baltimore Central Booking and Intake Center, individually

and in his official capacity,

Defendants.

Appeal from the United States District Court for the District of
Maryland, at Baltimore. Catherine C. Blake, District Judge.
{1:05-cv-01287-CCB)




Appeal 132014390810V 0128 GO, ROSHISN 479, il 11/14114. Page 4 of 25

Argued: September 17, 2014 Decided: November 14, 2014

Before WILKINSON, SHEDD, and WYNN, Circuit Judges.

Affirmed by published cpinion. Judge Wilkinson wrote the
opinion, in which Judge Shedd and Judge Wynn joined. Judge Wynn
wrote a separate concurring opinion,

ARGUED: Barrett Stephen TLitt, KAYE MCLANE BEDNARSKI & LITT,

Pasadena, California, for Appellants. William F. Brockman,
QFFICE OF THE ATTORNEY GENERAL OF MARYLAND, Baltimore, Maryland,
for Appellees. ON BRIEF: Sean R, Day, Greenbelt, Maryland;

William Claiborne, Washington, D.C., for Appellants. Douglas F.
Gansler, Attorney General, Matthew J. Fader, Assistant Attorney
General, OFFICE COF THE ATTORNEY GENERAL OF MARYLAND, Baltimore,
Maryland, for Appellees.




Appeal: 13-2014° 350 BV 012 GCR 1 ARpentdyS Jild 11/14/14 Page 5 of 25

WILKINSON, Circuit Judge:

This 42 U.5.C. § 1983 acticon involves strip searches of
arrestees 1in the Baltimore Central Booking and Inteke Center.
The district court granted defendants’ moticns for summary

judgment on the grounds of qualified immunity. Jones v. Murphy,

2013 WL 822372, at *6 (D, Md. Mar. 5, 2013). We now affirm.

A,

The named plaintiffs are men who went through the booking
process at the Baltimore Central Booking and Intake Center in
Baltimore, Maryland (“Central Booking”). They represent a
certified class of persons who were arrested between May 12f
2002, and April 30, 2008, ™“(a) on charges |[or in cases! not
involving weapons, drugs, or felony violence, and (b} strip
searched (c¢) prio¥ to or without pfesentment before a court

Lis

commissioner or other judicial officer.” Jones v. Murphy, 2013

WL 822372, at *3 (D. Md. Mar. 5, 2013}). The district court
defined a strip search as “tﬂe removal, ﬁulling down, or
rearrangement of clothing for the visual inspection of a
person’s genital and/or anal areas, which may alsc include
requiring the person to sguat and cough, in the presence of cne
. or more guards.” Id. The defendants are two former wardens of

Central Booking.
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Central Booking opened in 1995. The facility has two
sections: the booking area and the housing unit. Only actiwities
on the booking flcor are at issue in this case.

After an individual is arrested in Baltimore, a transport
officer brings him or her to Central Bocking. Each arrestee
enters the facility through a gender-specific sallyport, where
an officer searches the arrestee with a metal detector and a
pat-down. The sallyport officer puts & color-coded wristbana on
the arrestee. Scanning the barcode on the wristband allows an
officer to view the arrestee’s name, the charge, which officer
arrested him, as well as the date, time, and location of the
arrest. Some arrestees already have wristbands when they arrive;
others come only with a “toe tag,” which 1s a form listiﬁg the
information that will be connected to the barcode. The sallypert
officer. alsc conducts a brief medical examination of the
arrestee.

Following that, arrestees proceed to a search room where
officers conduct - a more thorough | search, bagging and
inventorying any personal property. Plaintiffs allege that at
this stage of the process correctional o¢fficers conducted strip
searches of the type described by the class certification order.
In order <to conduct the search, officers remove arrestees’
handcuffs or flex-cuffs, which generally remain c¢ff for the

remainder of the booking procedure. From the search room, an
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officer guides the arrestee to an intake window, where an intake
officer inputs toe-tag information inte the computer system and
asks medical questions. An cfficer then escorts the arrestee to
another room to be fingerprinted and photographed. Eventually,
the arrestee is either brought before a commissicner or released
without charge.

Between the wvarious stages of the booking process,
arrestees may be -held in holding rooms 'with other arrestees,
They remain in holding rooms while they wait t¢ see a court
commissioner, which under Maryland law must occur within 24
hours of the arrest. Md. Rule 4-212(f). Officers do not separate
arrestees by crime of arrest or c¢riminal histeory. In £fact,
officers often knéw only what is on the toe-tag, and even the
name given on the toe-tag (and in the computer system) may be an
alias. It is not until after the fingerprinting stage that
officers have access to the arrestee’s criminal history and any
outstanding warrants. The helding reooms may contain up to 25
'arresteeé at a time,lbut over the course of his stay in Central
Booking an arrestee may share a room with many more than 25
others because of the ingress and egress of pecple in any given
holding room. The four named plaintiffs shared rocoms with 55,
36, 35, and 20 different persons, respectively, who had been

arrested for a variety of crimes, including firearm violations,
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drug crimes, assault, burglary, automobile theft, and armed
robbery.

All told, Central Booking processed an average of 229
arrestees per day during the class period. Each arrestes
inevitably interacted with many other arrestees during his stay,
including those charged with both minor and serious offenses.
Roughly three-quarters of class members were not committed to
the housing unit, but in totallonly 51% pf all arrestées were
released either before or after‘ seeing a court commissioner,
Therefore, plaintiffs had “substantial contact with other
detainees, including some who were later admitted to general
population” of the housing unit. Jones, 2013 WL 822372, at *5.

As the district court noted, contraband poses significant
security risks and dangers inside detention facilities. Weapons
or other items may be used to attack officers or other
arrestees. Id. at *2. Arrestees may overdose on drugs, or their
intoxication may create a@ditional burdens for officers. Id.
Arrestees arriving at Central Booking have been Zfound to have
firearms, razor blades, knives, drugs, cigarettes, cell phones,
and other items on their persons. Id.; J.A. at 193, 328, 335,
340-43, 567-68, 601-03, 611, 715-16, 1007-08, 1077-78, 1232-35,
1244-45, 1381-82, 1478-79, 1502~04, 1717, 1750-52. The more
thorough searches in the search room have turned up drugs,

cigarettes, lighters, money, cell phones, razor blades, and
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knives. Jones, 2013 WL 822372, at *2; J.A. at 193, 335, 340-43,
601-03, 1¢77, 1478-79, 1502-C4, 1750-52. Even so, contraband has
made its way into the holding rooms. According to the testimony.
of correctional officers, one arrestee was wounded Dby box
cutters, and another attempted to commit suicide with a razor
blade. Jones, 2013 WL 822372, at *2; J.A., at 7Tle, 1007.
Plaintiffs acknowledge arrestees used drugs while 1in holding
rooms. Jones, 2013 WL 822372, at *2; J.A. at 1342, 1812-13.
B.

This 1litigation has been ongoing since arrestees filed-
their initial complaint in 2005. The Fourth Amended Complaint
consisted c¢f twelve counts and sought certification of five
separate class actions. This appeal concerns only Count 1, which
the district court certified wunder Federal Rule of Civil
Procedure 54(k). In 2007, the district court initially denied
defendants’ motions to dismiss, holding that the wardens were
not entitled to qualified immunity because “the right c¢f those
arrested for . ¢ffenses not likely to 1involve weapons or
contraband to be free from strip . searches without any
individualized finding of reasonable suspicion appears to be

clearly established” in the Fourth Circuit. Jones v. Murphy, 470

F. Supp. 2d 537, 547 (D, Md. 2007) (citing Amaechi v. West, 237

F.3d 356, 265 (4th Cir. 2001); Abshire v. Walls, 830 F.2d 1277,

1279-80 {4th Cir. 1987); Logan v. Shealy, 660 F.Zd 1307, 1013
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(4th Cir. 1981)). However, the court reversed course in its 2013
summary Jjudgment opinion, highlighting “the present lack cf a
clear test ;pplicable to the specific circumstances of detentiocn
practices at [Central Booking] during the years at issue in this
litigation.” Jones, 2013 WL 822372, at *&. This more recent

decision is the subject of this appeal.

The Supreme Court’s intervening decision’ in Florence v.

Board of Chesen Freeholders of County of Burlingten, 132 S. Ct.

1510 (2012), prompted the district court to change direction.
The Supreme Court held thét “every dgtainee who will be admitted
to the general population [of a jail] may be reguired to undergo
a close visual inspection while undressed.” Id. at 1513. The
district court determined that Florence “overruled some aspects
of‘Fourth Circuit law” on which the 2007 decision had “relied,”
and “left the contours of any ‘exception’ that would apply to

£

the plaintiffs in this case unclear and open to debate.” Jones,
2013 WL 822372, at *6.
IT.
A.
Plaintiffs claim that'the district court erred in h@lding
that the wardens were entitled to gualified immunity. Under the
doctrine of qualified immunity, a government official is not

personally liable for damages resulting from his acticns if his

“conduct does not violate clearly establis@ed statutory or
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constitutional rights of which a reasonabkle person would have

known.” Harlow v. Fitzgerald, 457 U.S5. 800, 818 (1982).

Determining whether gualified immunity applies involves a two-
prong inquiry: “whether the facts . . . make out a violation of
a constitutional right” and “whether the right at issue was
‘clearly established’ at the time o©¢f defendant’s alleged

misconduct.” Pearson v. Callahan, 555 U.5. 223, 232 (2009).

The law is clearly established if “‘the contours of a right
are sufficiently clear’ that every ‘reasonable official would
have understood that what he is doing violates that right.’”

Ashcroft wv. al-Kidd, 131 &. Ct. 2074, 2083 (2011) (guoting

Anderson v. Creighton, 483 U.S. 635, 640 (1987)) (alterations

omitted). "“[Elxisting precedent must have placed the statutory
or constitutional guestion bkeyond debate.” Al-Kidd, 131 S. Ct.
at 2083. The universe of existing precedent is not unlimited.
Courts “‘ordinarily need not lock beyond the decisions of the
Supreme Court, this court of appeals, and the highest court of

the state in which the case arose.’” Lefemine wv. Wideman, €72

F.3d 29%2, 298 (4th Cir. 2012) {gquoting Edwards wv. City of

Geldsboro, 178 F.3d 231, 251 (1999)), wvacated on cther grounds,

133 8. Ct. 9 (2012).
Qualified immunity takes cognizance of human imperfections.
“Implicit in the idea that officials have some

immunity . . . for their acts, 1s a recognition that they may
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err” and “that it 1s bhetter to risk some errcr and possible
injury from such error than not to decide or act at all.”

Scheuer v. Rhodes, 416 U.5. 232, 242 (1974), abrogated by

Harlcw, 457 U.S. 800. Qualified dimmunity thus “shield[s]
cfficials from harassment, distraction, and liability when they
perform their duties reasonably.” Pearson, 555 U.S. at 231.
“[I]lnsubstantial lawsuits” create “social costs,” among them the
unwarranted inhibition of basic public functions. Harlow, 457
U.s. at 814. 'Such suits also discourage “capable citizens
Ifrom] Jjoin[ing] the ranks of public servants” and threaten to
undermine “officers‘. discretion and expertise.” Braun v.
Maynard, 652 F.3d 557, 560 (4th Cir. 2011). Courts thus do not
penalize officials for “'‘bad guesses 1in gray areas.’'” Id.

(quotirig Maciariello wv. Sumner, 973 F.2d 2%5, 298 (4th Cir.

19%2)).
We review the grant of summary Jjudgment de novo, S.

Appalachian Mountain Stewards v. A & G Ccal Corp., 758 F.3d 580,

562 {(4th Cir. 2014), “tak[ing] care not to define a case's
‘context’ 1in a manner that imports genuinely disputed factual

propositions,” Tolan v. Cotton, 134 S. Ct. 1861, 1866 (2014). We

may address either prong of the qualified 4immunity analysis
first. Pearscn, 555 U.S. at 236. Here the availability of the
gualified immunity defense makes it unnecessary to take up the

merits of plaintiffs’ constitutional challenge.

10
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B.
Defendants contend, and the district court held, Jones v,
Murphy, 2013 WL 822372, at *6¢ (D. Md. Mar. 5, 2013), that

Florence v. Beoard of Chosen Freeholders of County of Burlington,

132 8. Ct. 1510 (2012}, demonstrates that the law was not
clearly established even though that decision came several years
after the close of the class period.

The relevant question, however, 1is whether the law was

clearly established as of the time of the search. Reichle wv.

Howards, 132 S. Ct. 2088, 2093 (2012) (examining the state of
the law “at the time of |[the] arrest”); al-Kidd, 131 S. Ct. at
2083 (determining whether the law was clearly established “at

the time of the challenged conduct”); Wilson v. Layne, 526 U.S,

603; 614 (1999) (“[W]e now must decide whether this right was
clearly established at the time of the search.”); Anderson, 483
U.s. at 640 (“[I]n the light of pre-existing law the

unlawfulness must be apparent.”}; Mitchell v. Fcrsyth, 472 U.S.

511, 535 (1985} (“The decisive_fact is . . . that the guestion
was open at the time he acted.”).

This temporal element inheres in gualified immunity'because
the inquiry into “clearly established law” is tethered to the
need for notice. Public officials, no less than private
citizens, are entitled to know when their actions.violate the

law. Notice means prior notice, not notice after the fact.

11
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Reichle, 132 5. Ct. at 2083 (The clearly established law
requirement allows officers toc “anticipate when their conduct
may give rise to liability for damages.” {gquoting Anderscn, 483

U.S. at 639%)); Hope wv. Pelzer, 536 U.S. 730, 739 (2002) (The

requirement "“‘ensure[s] that before they are subjected to suit,
cfficers are on notice their conduct 1s unlawful.’” (quoting

Saucier wv. Katz, 533 U.5. 194, 206 ({(2001)}); Braun, 652 F.3d at

561 (“"Proper notice to public officials lies at the heart of
qﬁalified immunity.”) .

Decisions issued after the allegedly wunconstitutional
conduct do not affect whether the law was clearly established at
the time of the conduct unless, Qf course, the later decision
addresses or otherwise illuminates whether the law was clearly
established at the time of the challenged official action. 1In
some instances, the law may change for the apparent benefit of
government officials. But though such & change in law may
indicate that there was no constitutional wviolation on the
merits, it does not affect whether the law was clearly
established because the favorable judiciai decision could not
have informed the officials’ wunderstanding of whether their
actions were unlawful. Of course the need for prior notice is a
two-way street., It 1is just as likely that a later-in-time
judicial decision could clearly establish the illegality cf the

conduct in gquestion. But later-in-time is not at the time, and

12
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prescience is not to be presumed in granting cr withholding the
immunity.

The Supreme Court decided Florence on April 2, 2012. See
132 S. Ct. at 1510. The c¢lass period in this case ran from May
12, 2002, until Aprii 30, 2008. Jones, 2013 WL 82?372, at *3. As
Florence came down almost four yearsl after the class period
closed, 1t does not demonstrate that the law on jail strip
searches éither was or was not clearly established at the time
theseé alleged searches were conducted. |

ITI.

Piaintiffs rely on Logan v. Shealy, 660 F.2d 1007 (4th Cir.

1981), and cite Amaechi v, West, 237 F.3d 356 (4th Cir. Z2001),

and Abshire v. Walls, 830 F.z2d 1277 (4th Cir. 1987), to assert
that during the class period it was clearly established that
strip searches of the type performed in Central Booking were

unconstitutional. Logan, Amaechi, and Abshire, however, do not

clearly establish that the wardens’ alleged conduct was
unlawful.

In Logan, this court utilized the balancing test of Bell .
Wolfish, 441 U.S. 520 {1979}, te¢ find that a jail strip search
was unreasonable and thus a‘violation of the Fourth Amendment.
660 F.2d at 1013. Bell instructs courts to “consider the scope
of the particular intrusion, the manner in which it 1is

conducted, the justification for initiating it, and the place in

13
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which it is conducted.” 441 U.S5. at 559. Logan had been arrested
for driving while intoxicated and brought before a magistrate,
who issued an arrest warrant and ordered her released on her own
recognizance after a period of four hours ({sc she could sober
up) or as soon as someone could pick her up. 660 F.2d at 1005~
10. A sheriff’s deputy, however, refused to let her call a
friend until she had been strip-searched. Id. at 1010. That
search took place in a holding room with a window with the
blinds raised, such that her naked body was “exposed to the
general view of persons known to be in the wvicinity.” Id. at
1014.

The court held that the search was unconstituticnal,
reasoning:

On the undisputed and stipulated evidence, Logan’s

strip search bore no such discernible relationship to

security needs at the Detention Center thag, when

balanced against the wultimate invasion of personal

rights involved, it could reasonably be thought

justified. At no time would Logan or similar detainees

be intermingled with the general jail population; her

offense, though not a minor traffic offense, was

nevertheless one not commonly associated by its very

nature with the possession of weapons or contraband;

there was no cause in her specific case to believe

that she might possess either; and when strip-

searched, she had been at the Detenticon Center for one

and one-half hours without even a pat-down search.

Id. at 1013. The c¢ourt emphasized the lack of privacy in the

location where the search was performed. Id. at 1014.

14
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Logan is a far cry from this case. Unlike in Logan, Central
Bocking officers conduct the thorough searches in a dedicated
éearch room, not a holding room with a transparent window.
Moreover, defendants here have pointed to, and the district

court has recognized, Jones v. Murphy, 2013 WL 822372, at *2 (D.

Md. Mar. 5, 2013), significant security justifications for the
searches allegedly conducted. Preventing the smuggling of drugs,
weapons, and other contraband intce a detention facility is a
legitimate Jjustification, especially where arrestees such és the
plaintiffs mingle with dozens o¢f other arrestees for up to 24
hours. There was no comparable security justification -- indeed
no qredible justificaticn at all -- advanced in Logan’s case.
She was set to leave the jail shortly, and presumably without
interacting with other arrestees. IIn analyzing qualified
immunity we are required to define the right in question “at a

.high level . of particularity,” Edwards v. City of Goldsboro, 178

F.3d 231, 251 (19299), and be mindful of the “specific context of

the case,” Saucier wv. Katz, 533 U.S5. 194, 201 (2001). In the

context of Central Booking, it was not “sufficiently clear that
every reasonable official would have understcod that what he 1is

doing” failed the Bell test. and contravened Logan. Ashcroft v.

al-kidd, 131 8. Ct. 2074, 2083 (2011) (citatien, quotation

marks, and alterations omitted).

i5
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Fer similar reasons, neither Amaechi nor Abshire clearly
established that the Central Booking searches were
unconstitutional. In Amaechi, police officers arrested a woman
for a noise violation that occurred two days prior. 237 F.3d at
359. She was wearing cnly a light dress that was missing buttons
s¢ it could not clecse below the chest unless she held it shut.
Id. at 359% n.7. The police refused to let her change; when they
handcuffed her, she was left essentially naked. Id. at 359, An
cfficer then proceeded to physically search her in front of her
home; he “sgueezed her hips, and inside her opened dress,
‘swiped’ one ungloved hand, palm up, across her bare vagina, at
which time the tip o©f his finger slightly penetrated Amaechi’s
genitals,” and then “kneadled]” her buttocks with his hand. Id.
There 1is no comparison between Central Booking and the
physically and sexually abusive search of Amaechi, which “took
place directly in front of the Amaechis’ townhouse, where the
other police officers, Amaechi’s husband, her five children, and
all cof her neighbors had the opportunity to observe.” Id. at
360.

In Abshire, the strip search of the male arrestee was
performed in a utility room with the door open so that more than
a half dczen police officers, including one woman, viewed 1it.
B30 F.2d at 1279—50. The officers had not even done a pat-down

of Abshire; the strip search appeared to have been conducted in

16
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retaliation for Abshire’s repeated request to make a phone call.
Id. The weak justifications for the search did not cutweigh ﬁhe
manner in which the officers conducted the search. Id. at 1280.
And the contact with large numbers of wvaricusly charged
arrestees that is present in this case was nowhere mentioned in
Abshire.

We do not require that a prior case be identical to the

case at bar for fair notice to be provided. See Hope v. Pelzer,

536 U.S. 730, 741 (2002). But “'‘in the light of pre-existing law

the unlawfulness must be apparent.’” Id. (guoting Anderson v.
Creighton, 483 U.S. 635, 640 (1987)). Under the Bell balancing

test, the searches in Logan, Amaechi, and Abshire were

unconstitutional because there were no security reasons sirong
enough to Jjustify the intrusive and pubiic nature of the
searches. The searches allegedly performed at Central Bcoking,
however, were conducted in a different and less public setting
than those described by o©cur precedents, and the security
justifications fcr the Central Bocking searches were more
compelling. We do not address the constitutional merits of these
searches. But “[gliven such an undevelcped state of the law,”
the dimmunity defense does not permit us to tax correctional

officers with clairvoyance. Wilson v. Layne, 526 U.S8. 603, 617

(1999).

17
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V.
The district court ultimately was <correct that the
defendants are entitled tol qualified immunity ©Decause the law
did not clearly establish at the time that the searches were

conducted that they were unlawful.

AFFIRMED

18
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WYNN, Circuit Judge, concurring:

I concur in the well-reasoned majority opinion. I write
separately to underscore the importance of addressing the
legality of strip seafching detainees held outside the general
pepulation in the appropriate case.

In Florence v. Board of Chosen Freeholders of County of

Burlington, the Supreme Court left open the question of whether
strip searching detainees held outside the general population
would be constilitutional. 132 S. Ct. 1510, 1511 (2012) (“[T]he

controversy concerns whether every detainee who will be admitted

to the general population may be required to undergo a close

visual inspection while undressed.”) {(emphasis added). The
splintered Florence decision included two concurrences and a
strongly worded dissent, each of which expressed unease with the
indiscriminate strip searching of detainees held cutside of the
general population. See id., 132 s5.Ct. at 1523 (Roberts, C.Jd.,
concurring); id. a£ 1524 (Alito, J., concurring); id. at 1525

(Breyer, J., 7joined by Ginsburg, Sotomayor, and Kagan, JJ.,

dissenting) .
Thus, in Florence, the Supreme Court staked out an
important limitation to its holding. Florence dees not apply to

strip searches of detainees held outside of the general
population. It now falls to us to apply the Constitution and

relevant precedent to those cases that Florence does not

19
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control. Clearly, as this Court holds today, ocur ruling in

Logan v. Shealy does not put officers cn reasocnable notice as to

the limits the Constitution places on strip searches under the
circumstances of this case. 660 F.,2d 1007, 1013 (4th Cir.
1981).

This Circuit has held that it is appropriate to address the
constitutional merits in a qualified immunity case where doing
so would “clarify and elaborate upon our prior jurisprudence in

important and necessary ways.” See Dce ex rel. Johnson wv. 8.

Carolina Dep't of Scoc. Servs., 597 F.3d 163, 169 (4th Cir., 2010)

{citing Pearson v. Callahan, 555 U.8. 223, 232 (2009)). There

can be no guestion that our Jjurisprudence in this area needs
clarification and elaboration.

Unfortunately, by not reaching the constitutional merits in
this matter, we leave corrections officers adrift in uncharted
waters. Nonetheless, because the trial court confined itself to
the “clearly established” prong of the gqualified dimmunity
analysis and did not reach the constitutional merits, and
because the parties focused on the “clearly established” prong

on appeal, I Jjoin with the mejority opinion in delaying our
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consideration of this important constitutional issue for ancther

+

day.

In fact, pending before this same panel is Cantley v. West
Virginia Regiconal Jail, No., 13-7655, in which the district court
held that the strip search of a detainee held cutside the
general jail population was constitutional.
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 13-2014, Dana West v. Susan Murphy
1:05-¢cv-01287-CCB

NOTICE OF JUDGMENT

Judgment was entered on this date in accordance with Fed. R. App. P. 36. Please be
advised of the following time periods:

PETITION FOR WRIT OF CERTIORARI: To be timely, a petition for
certiorari must be filed in the United States Supreme Court within 90 days of this
court's entry of judgment. The time does not run from issuance of the mandate. If a
petition for panel or en banc rehearing is timely filed, the time runs from denial of
that petition. Review on writ of certiorari is not a matter of right, but of judicial
discretion, and will be granted only for compelling reasons.

(www supremecourt.gov) ’

VOUCHERS FOR PAYMENT OF APPOINTED OR ASSIGNED
COUNSEL: Vouchers are sent to counsel appointed or assigned by the court in a
separate transmission at the time judgment is entered. CJA 30 vouchers are sent to
counsel in capital cases. CJA 20 vouchers are sent to counsel in criminal, post-
judgment, habeas, and § 2255 cases. Assigned counsel vouchers are sent to counsel
in civil, civil rights, and agency cases. Vouchers should be completed and returned
within 60 days of the later of entry of judgment, denial of a petition for rehearing,
or the grant or denial of a petition for writ of certiorari. If counsel appointed or
assigned by the court did not receive a voucher, forms and instructions are available
from the court's web site, www.ca4.uscourts.gov, or from the clerk’s office.

BILL OF COSTS: A party to whom costs are allowable, who desires taxation of
costs, shall file a Bill of Costs within 14 calendar days of entry of judgment. (FRAP
39, Loc. R. 39(b)).


http://www.supremecourt.gov
http://www.ca4.uscourts.gov.
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PETITION FOR REHEARING AND PETITION FOR REHEARING EN
BANC: A petition for rehearing must be filed within 14 calendar days after entry of
judgment, except that in civil cases in which the United States or its officer or
agency 1s a party, the petition must be filed within 45 days after entry of judgment.
A petition for rehearing en banc must be filed within the same time limits and in the
same document as the petition for rehearing and must be clearly identified in the
title. The only grounds for an extension of time to file a petition for rehearing are
the death or serious illness of counsel or a family member (or of a party or family
member in pro se cases) or an extraordinary circumstance wholly beyond the
contro! of counsel or a party proceeding without counsel.

Each case number to which the petition applies must be listed on the petition to
identify the cases to which the petition applies and to avoid companion cases
proceeding to mandate during the pendency of a petition for rehearing in the lead
case. A timely filed petition for rehearing or petition for rehearing en banc stays the
mandate and tolls the running of time for filing a petition for writ of certiorari.

A petition for rehearing must contain an introduction stating that, in counsel's
judgment, one or more of the following situations exist: (1) a material factual or
legal matter was overlooked; (2) a change in the law occurred after submission of
the case and was overlooked; (3) the opinion conflicts with a decision of the U.S.
Supreme Court, this court, or another court of appeals, and the conflict was not
addressed; or (4) the case involves one or more questions of exceptional
importance. A petition for rehearing, with or without a petition for rehearing en
banc, may not exceed 15 pages. Copies are not required unless requested by the
court. (FRAP 35 & 40, Loc. R. 40(c)).

MANDATE: In original proceedings before this court, there is no mandate. Unless
the court shortens or extends the time, in all other cases, the mandate issues 7 days
after the expiration of the time for filing a petition for rehearing. A timely petition
for rehearing, petition for rehearing en banc, or motion to stay the mandate will stay
issuance of the mandate. If the petition or motion is denied, the mandate will issue 7
days later. A motion to stay the mandate will ordinarily be denied, unless the
motion presents a substantial question or otherwise sets forth good or probable
cause for a stay. (FRAP 41, Loc. R. 41).
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