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This cause came on to be heard on the defendant's .

motion to dismiss and was heard and submitted followins

.briefing and arsgument by counsel for the pléintiff and

the defendant:-

In conformity with the oninion of the court

in the case of James C. Dent v. St. Louis-San Francisco

——

Bailwey Cong 66 al, Clvil dction No. 66265, = gapy of

which is atta;hed hiemaicion

It 1s ORDERED, ARJUDGED and DECREED by'fhe
court that the compliaiat i THlS g28e be ‘and the same
is hereby dismissed without prejudice.®

Done, this the TR @ of March, 1967,

Seybourn H. Lynne

CHIEF JUDGE

® In the event a notice of aoneal is filed in Dent

or in any case referred to in footnote 4 to the ovninion in
that case, counsgel T Plalpeit in caplh ofther case may
file a motion for a rehearins which will he held under
submlssion vending disposition of such aopnezal,
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OPINION B B

Ieer i s wiievisieons of Title VII of the Civil
-Rights'Act of 1964;l/the plaintiff has brousht this action
againét his empioyer and his collective bareaining revre-
sentatlve allesing raclal disqrimination in terms and
conditions of employment asainst himself énd the class
which he claims to represenf Tn Blls SWit,

By motions te dismnliss. @l Jurisgietion of the
court and the plaintiff's pight €o maintain the action 1n
its present posture have been brought into question. The
Equal Employment Ovvportunity Commission in turn responded
with 1ts petition to intervene for the purpose of presenting
its vilews regarding the questions raised by the motions.

The ceourt Seewmited lts petition amd has weleomed the benefit
of 1Bs views.

Ome @f the gquesblons hefepe the court congervs the
necesslity of the pladntiff first pursuing remedies available
under the collective bargaining agreement or before the

National Railroad AdjJjustment Board. The court agrees wlth

1/ 42 U,5.C. §§ 2000e et sea., The vrovisions governing the
procedure before the Equal Emnloyment Opvortunity Commission
and ln the courts ape set forth in ssction 706 of the Act
and will be referred to by such section in this opinion.



e e iGe,. foleen by the plaintiff and the Commlssion,

that tHe prinell Ble +of Repphlic Stedl Corp. V. Maddoxg/should

not be appllied te actilens breucht under Title VII of the Act
and therefore holds that remedies under the collective
barzaining agreement or before the Adjustment Board need net
be pursued prior to the lnstitution of an action under this
title.é/ | .

A second question Eefore the court is whether the
suit was timely filed, Pointing to the fact that section
706 provides a 60 day period for the investigation and
conciliation functions of thé Commission and = 30 day period -
S pie flling aF spile, the defendants ha?e arzued that this
cstabl ishes asperied of 90 days from the filing of €he charge
within which suit mast be institited in 5rder to be timely.
However, the court agrees with the plaintiff and the .
Commission that the 60 day time period provided for the
investisation and conciliation of charces 1is properly to be
accorded a directory rather than a mandatory construction’
and that the Commlssion 1s mnet resulred ﬁo undertake con-
ciliation of charges within the 60 day period 1 @rder Tor
a civil action based on the charge to be timely filed
theréafter.

There remains the fact that this action, as well
as several similar suits under Title VII pending in this

l
court,“/were instituted without there having been any

2/ 319 WS, 650 (X5 .
3/ Compare MeKinney v, M=K-T Railread Co., 357 U.S. 265 (1958).

4/ The other Title VII suits pending in this court which
were instituted without conciliation having been undertaken
are as follows:

A, No, 66-206-S, Muldrow, et al v. H., K. Porter Co,,Inc.;
A, No. 66-315-S, Pettway, et al v. American Cast Iron
Pileis Cdyd
A, No, 66-320-S, Pearson, et al v, Alabama By-Products
Genpe. st-als i
A, No. 66-402-3, Reese v, Pullman, Inc., et al;
A. No., 66-641-NW, Hyler, et al v. Reynclds Metal (5>
sl e,



concildaticn efforts by the Commission, elther within or
beyond the 60 day veriod, The court is therefore faced with
the critical issue as to whether it is a prerecuisite to

§e imEtibution of 2 civil action uader Title VII that there
bl emmgliance by the GCommlission with the direection of

section 706(a) that 1t "shall endeavor to eliminate any such

RlanTul enpleynent pragiice by informal methods of conference,

coneiliztion, and persuwasion,"

Thé court has devoted the most careful and studied
consideration to the resolution of this issue, It has in
this study had the beneflt of complete and exhaustive briefs,
bl sricinal and supplemental; the issue has been argued
gually as well, and the gourt has indevendently researched
gl cwadilable perflmelit makerial . Having dene sg,. the court
dist fdemily: o ‘the sopdinsion that concliliation was iIntended bv
Conmpgrass to be and ig S S ctional prarcgulsits te the
fmstitution of @ elyi éction e Title YVIT and that the

actions instituted without this vrerequisite must accordingly

be dismissed,

5.

This+«ds the ely Besult which could be reashed
eonsistent with the congressional intent, for the legislative
history establishes conclusively and beyond doubt that
GaRgress Intended Chall elmailisdtion be .preferred Lo cderecion
and that the conciliation sten would be a prerequisite to
thie lmctit@tion of a eclivil aetion under Ghdis title,

From the outset and continuously throushout the
legislative proeccss which sreduced this -s@atute, empliasis
Wwas vlaced cm the damgiliaiieon aben and en ke Tact that
enforcement proceedines would not be initlated ﬁithout an
effort havine been made to resolve the matter throuch
cofetliatlon,

ar g eeily - day - in "this. leglislative history, the
Report of the House Education and Labor Committee on the

bill providine for adjudication by the Commission stated



L e s €he deant of the Commiftee that . _isimam. efforts
be concentrated on informal and voluntary methods of elimi-
nating unlawful employment nractices before commencing formal
proéedures" and that "Formal proceedings leading toward an
order of the Commission should be pursued §nlv when informal
methods fall or anpear futile."i/

The bill reported by the House Judiciafy Committee,
providihg for adjudication by the district Qourts, was
explalned in equally emphatic terms as requiring conciliatioﬁ
Befere the ilnstifution of the clvil action.é/

HMereover, whlle tﬁe bill erizginally contained a
clause which would have pernmitted the institution of a civil
agetion "“in advapes" of conciliation,l/this clause was
gliifiinafed Toen the bill Sliroush smendment in the House for
the express purpose of insurineg that civil actions would not
be brought until there had been conciliation.g/

Phe explanations for the deletien of the "im adwaanse
thereof" clause can permit of no question concernineg this
intent. The amendment to delete the clause was offered by
Representative Celler, who not only introduced the bill but
was Chalirman of the Judiclary Committee which renorted it

as well, and he explained that "the language 1s stricken

out to make certain that there will be a resort bv the

5/ House %eport Me, 570 o H.R. 405, B3th CoREs
Lot Sesw. (1963),

é/ For example: "The procedures ar e carefully spelled
auk. « -« + » These procedurss ane desfiencd €O @lve due
proteeticn to everyone. They cofimend shat thepre Tirst be
vo%ﬁ?tary procedures.” 110 Cong, Record 1638 (February 1,
1964).

7/ The bill as reported to the House proviged that the
Commission sheuld brdng the al¥ll astion 1P 1t had ‘not elim-
inated the unlawful employment oractice throush concliliation
"or in' advanee thersof if ¢iveumstances warrant." H,R, 7152,
88th Cone,, 1lst Sess,

8/ . 110 Comg. Record 2567,



Shak Vit 15 the inwent of the Committee that _sximum efforts
be concentrated on informal and voluntary methods of elimi-
nating unlawful emnloyment nractices before commencins formal
procedures" and that "Formal proceedlngs leading toward an
order of the Commission should be pursued bnlv when informal
methods fall or anvear futile."i/

The bill revorted by the House Judiciafy Committee,
providihg foi ed i teation By Bhe dilstrict courts, was
exvlained in equally emphatic terms as requirins conciliatioﬁ
before Slie iInstitubion of Ghe elivil action.é/

Hereover, while the Bl dricinally contained a
clause which would have permitted e -dnstitution of &4 ¢liwil
action "in advance" of conciliation,z/this clause was
eliminated frem the bill threoash amendment in the House for
the express purvnose of insuring that civil actions would not.
be brqught until there had been conciliation.§/

The explanations for the deletion of the "in advance
thereaf" clswse can permlt of no guestion concerming this
intent. The amendment to delete the clause was offered by
Represéntative Celler, who not only intreduced the blll bhut
was Chairman of the Judiciarv Committee which renorted it

as well, and he explained that "the language is stricken

out to make certain that there will be a resort bv the

8/ Heuse aeport We, 570 oo LR, 405, G606k Cens.
lst Sess. (1963).

§/ For example: "The orocedures ar e carefully spelled
out . . . « Those procedures are desisned to give due
protection to everyene.  They ecmmand that there [lrst be

vo%intary procedures,”" 110 Cong, Record 1638 (February 1,
13964),

7/ The bill .as renorted to the House proviged that the
Conmiscion should piins She eilvil aection if 1t had not elim.
inated the unlawful emnlovment vractice throush conciliation

Yor In advance fhereof I slrgumstances warvant." H.R, 7152,
88th Conz., lst Sess,

8/ 130 Conmg. Feeord 2967.



..1less protection to notential defendents and a. placing less

enphasis on voluntary compliance than did the House bill.

Such a construction would require an equally natent
s recaid ‘Tor fhe fact that the pregedure under the compromlse
was explained, just as wes the House bill, as authorizing the
institution of ﬁhe eivil scbiom omly after conclllatory
efforts by tﬁe Commission, :

'This intent was once again emphasized. For example,
it vwias explained that by the eonelliation steon, "we have
leaned over backward in seeking to protect the possible
defendants",lﬂ/that WEF efforty to seeure Qoluntary
compliance fail, the person complainihq of discrimination
may. seek relief in a federal district court",lé/and that
"The point 6f view of fhis sgetion 1s to permibt ome who
believes he bhas a valid complaint te have it studied by the
Commission and settled throush Gapmsitailon If possible,

The court procedure can follow."lé/

It was further explained in a simllar veln that
"If the procedures before the Commission are unsuccessful,
the complaihanﬁ may seek relief in the federal geurts',
that "Sectlon 706(e) provides for suit by the person
aggrieved after conciliation has failed", that "those of us
who have worked unon the substitute package have sought to
sieplify Gl adalnistratisn of The blll . ¢ ¢ 1o tGerms of
seeking a solutlon by mediatlon of disputes, rather than
forcing every case before the Commission or into a court of
law", and that "Ye have placed emphasis on voluntary

conellistton—wndt coercion."lz/

14/ Senator Morse at 110 Cong. Record 14190 (June 17, 1964),

15/ Sehater Nuslke ¢ 110 Comg. Reserd 12617 (June 3, 1964},

16/ Senator Saltonstall at 110 Cong, Record 14191 (June 17,196L4),
17/ Senator Humphrey at 110 Cone. Record 12708-12709,

12723, 13088, 14443 (June 4-9, 196L4),

It should be added that 1t would be most unrealistic to
take the inconsistent comments by Senators Humohrey and Javits
at l1i0-Cemg., Record 14183 amd 14191 as an acecurate reflection
of the legislative intent, both because they were addressed to



less protection to votential defendants and as oplacing less
emphasis on voluntary compliance than did the House bill,
Such a construction would require an equally patent
disregard. for the fact that the procedure under the compromise
was explained, just as was the House bill, as authorizing the
Bmsiitution. of ﬁhe elwil setlan only after coneclliatery
| efforts by tﬁe Commission.
'This intent was once azain emphasized., For example,
it was explained that by_the conciliation step, "we have
| _ leaned over backward in seeking to protect the possible
| defendants“,li/that i efferts to sgcure Qoluntary
compliance fail, the verson comnlaining of diserimination
may. seek relief in a federal district court",lé/and that
"The peint of view of ﬁhis section is to vermit one who
believes he has a valid complaint to have it stﬁdied by the.
Commission and settled throurh conciliation if possible,
The court procedure can'follow.”lé/
It wes fardher explained in 2 similar viedn Shad
ﬁlf the progedures before Bhe Commisslien are unswecessful,
the complainanﬁ may - seak pellef im the federai o',
that "Section T706(e) provides for suilt by the person
aggrieved after conciliation has failed", that "those of us
who have worked unon the substitute package have sought to
simuilil Ry Bhel admnind St rablion lof stlve bl . . . int Fernsiieof
seekine a solutlon by mediation of disputes, rather than
for%ing ‘every case hefore-the- Commission or inte a ceury of
law", and that "YJe have placed emphasls on voluntary

conciliation--not coercion."lz/

14/ Senator Morse at 110 Cong. Record 14190 (June 17, 19€4),

15/ Semator MpskEle af 130 goke, Reeord 12617 (Jume 3, 1964),

16/ Senator Saltonstall at 110 Cong, Record 14191 (June 17,1964),
17/ Senator Humphrey at 110 Cons. Record 12708-12709,

/
12723, 13088, 14443 (June 4-9, 1964),

It should be added that it would be most unrealistic to
take the inconsistent comments by Senators Humphrey and Javits
26:130 Cono, fedewd UAIEE and 14191 2s:.3p.accurate reflectioen
of the legislative intent, both because they were addressed to




"administrativé ¢coi 2nience or necessity cann¢ override
“this requirement."gg/

VMeweover , «the arsuments which the plaintiff_and
the Commission have presented with respect to the timely
B lme= of the suit,'and which the court has agreed with,
provide the answer'to thelr argument regarding the Commission's
caseload as an excuse for bypassing conciliatlon, The court
agrees with the Cemmlssion's view, éddressed to the time verilods
provided by the Act, that "The public interest would be
seriously prejudiced 1f the EEOC terminated all investiga-
tions of and efforts to conciliate unfair emnloyment practices
withih 60 days of the receint of charges,"gl/and consistent
wikh the iEbBERE &f the statute and this publie interest
genedderation, 6 Was the Commission's obligation to have
undertaken conclliation before this suit was filed, whether
within. or beyond the 60 day period,

' The court should further point out that during the
pendency of this eéise, e EGsmmission amended Its progedural
rules both to free the conclliation step from the limitations
- of the 60 day time periodgg/and, aven more Lo the noint of
this caée, to provide that the notice to the charging party
advisling him that eSSy File wie eiwlil getion will not be
issued "prior to efforts at conciliation with respondent."gz/

Accordingly, the Commission has by administrative
eenstruction new addwted the procedure whieh is conglsfent
with the intent of the statute and which should have been

felleawed with respeet to this case,

20/ Russell-MNewman Mfg, Co, v. NLRB, R.2d
{98k Ciw, Dee, 27, 1966, Ve, 2005},

21/ Commission's nleading in intervention, n, 4,

22/ While the Commilssion's procedural rules formerly orovided
tThat it would undertake coneiliation "within the limitations

gf time sof Torth In Ssgblan TOGte] of the: fet" (29 €.7P.R,
§1601,21), this has now been deleted (31 Fed. Reg. 10269-10270;
July 29, 1966) so that 1ts rules now provide that it "shall
endeavor to eliminate such pnractice by informal methods of
canference, comeiliation and persuzsltn” witheuf the Iimitations
ciftitie Time perdiod,

23/- 31 Pagd. Reg. 14255 (Mov, ¥, LIGEG).



Tk ds G\ Arkhgr rdleveanes La-this e é that the
s@eiiidon that the elvil) astion 1is not to be brought until -
Bfter conciliatien Bas nat only been adewvted by the Commission
through amendment of its pnrocedural fules but has as well been
accepnted informall? as the oroper interpretation by 1ts legal
office.EE(

Section T06(e) provides that if ". ., . the
Commiésion has been vnable to obtain voluntéry comoliance.
Witk Bl Gatde, the Coammission shgll so notify the person
aggrieved and a civil action may, within 30 days thereafter,
be brought against the respondent named in fhé charge.,"

o read this cléar 1anqﬁage by interpolatiné afGer Yunable"

the phrase "because of 1ts caseload," as plaintiff'and

intervenor have urged at oral arguments and on briefs would

 be the grossest distortion. For the purpose of this opinion

1t 1is sufficlient to observe that absent some effort or
attempt to obtain voluntary compliarice, however minimal, it
cannot be saild realistically that the Commission has been

unable to do so,.

Iv,

Pl court fes a2lze been urzed by the plaintiff
and the Commission to overlook the defect 1n this case by
resort to section 706(e) which nrovides for a stay of
proceedings "for not more than sixty days oending tﬁe
Sermingt el @8 . . . (He efferts of the Commission to obtain
voluntary compliance,"

This arsument has a certain aopeal from the practical
standpolnt, but 1% cannot cure the fact that the action was
brought without there havine been any attemnted conciliation

whatsoever,

24/ - The, pledinklff basg atbaehed to his brief, as authority
ool icehilie B8 Bihe Sl pepicas of Uhe Achb, 2 gopy of g letter
from the office of the Commission's General Counsel stating
gt "if- ls the mtent of the ssafute Lo regulre the
agerieved person to delay hils sult untll the Commilssion has
pEcredshed” 1ts funetlon of. comelliation ., , o



In the first nlace, it would strain tue stay
glitlise beyond 1ts redsonable limits to.apply it to a case
brought before there has been any conciliation effort at
T mot only sbheaks of "ehe termination" of eoncillation
but was likewise explained in Congress as_authorizing a stay
Beiidine "further efforts a6t eenciliation by. the Commision,"gi/
dmd 1t therefpwe 13 o alitherize a stay for the termination
oF contipuaticn ef eemeiliation efforts, not for their
Initiation.

In the second place, it 1s not necessary to.go
beyond the Act itself to demonstrate that Congress was well
aware of the way to provide for the instiEubien of a civil
éction and. thei - for 2 stay feor the initiatidh of coneiligtion -
when this was.the.intended nrocedure., This is the procedure
established by section 204 for sults under Title II'of.the
Act, and the court cannot disregsard thé fget that o dIFTEweRt
provedure was egbablished for =ctions under Title WIT.

In fhe third wlace, it is af even mowre FuRdswental
importance that "Federal jurisdictlon depends on the facts
at the time swlt Is cemmeneced, and sulsequent changes

‘neither confer nor divest it."gé/

It wewld he-aatirely
Impermissible to cure Jjurisdictional defects by ex post facto
gectlon, and the cowrd WELESEE Se so in this case.

This primeieic s 2 particularly compelling
applicetlion here, FeR WEWEE wre of The purpoges of the
conciliation step.to provide "due protection" to varties

against whom charges are filed, and protection which comes

too late i1s no vrotection at all.

'
While the congressional intent 1s conclusive
withewt nere, ¥ Shewld FPurther e sald in the interest of
complete analysis that the court does not read District

duige Crap!s degision i Ball v, Verthan Bag Ce., 251 F.

Bupp., 184 (1.D. Tenn., 19656) as authority fer the provosifilon

25/ .10 Ceng. Reeord 15866 (July 2, 1G64).

P o= Lot ~ - P - N . B T o7 ' e 1Y —_ o~ (o INPN



that conciliation may be bypassed. Rather the court
believes that case is in agreement that conclliation is a
preregquisite to a civil actlon. .

| The holding of ‘the e¢ase allowed the intervention'of
another employee with respect to the plaintiff's allecations
éf diseriminatlen i tralRine, weges.  and tranéferé, the
eonrt reasoming Thet -these matters had been the sﬁbject of
conciiidtion and that it was not necessary to conciliate
acain on these matters common to all the Negro emnlovees,
At the same time, the court further held that matters which
were bersonal to the intervening employee and which had not
been the subject of conciliation would not be heérd in the
case, "for the Commission has not attempted concilia%ion
in regard to rectifyilng any allecged injuries which other
Nemro emnloyees or would-be emnloyees may claim to have
suffered gé a Tesuli of the defendane's alleged discrimi-
nation."az/

WL,

While much has been said in arzument to the court

2 regarding consideratiens of failrness Ba the plalntiffs, 1t

‘has never been the function of the courts to disresard

statutory reqﬁirements on the basls of which side can present
the most moving emotional argument,

Morgower , tae claims of unfairness rest upon
surface appearances belied by the actual facts, The
Pl fT ds et being deprived.of -his day i ceues,. foF LE
will be entitled to proceed with a civil action once the
prereguisite of ceneiliatdon has bess sabflisficd, Af,
indeed, concilliation should not resolve the dispute,
Furthermore, Congress did not lose siszht of the unfairness
which would result to parties against whom charges are
flled if they cou;d Be brought’ inte court wikLhout the
egneilliation step, and the courts certainly should not lose
sigt of this fact.

Even so, this 1s to some extent 2z hard case from




lile standpoint of thé g SmEL T, and 1%t . 1s approvriate
enough that he would ask that o e e R S by
utter disregard of a clear congressional purpose,

Therefore, having carefully considered and weighed
the arguments and the authoritles, the court holds that
Biitls aetien, and the similar actlions filéd i Thils  coumt
without.conciliation efforts having been undertaken, are
properily te bé and rmust be dismissed, No-other result
could conceivably be reached consilstent with the protedure
Icndod By Congress, and the court 1s firm and clear in so
holdinsg.

This: the 10€h day -of Mareh; 1967, -

Seybourn H., Lynne

CHYIEF JUDGE

ey
S —
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