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IN THE UNITED STATE\‘ET”MCT COURT FOR THE
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

UNITED STATES OF AMERICA,
by RAMSEY CLARK, Attorney General,
CIVIL ACTION

NO. 67C2L3(1)

Plaintiff,

PLAINTIFF'S MEMORANDIM
; . i -
FENDANTS T MOTIONS T

183 TIE ACTION AND
TOR A MORE DEFINLTE
STATEMENT

V8.

ST. LOUIS-SAN FRANCISCO RATLWAY
COMPANY AND BROTHERHOOD OF
RAILROAD TRAINMEM,

Defendants.
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Both the St. louis-San Franeisco Railway Company
and the Brotherhood of Railroad Trainmen have moved for
a dismissal of the above entitled action, each arguing
'Ekhat the complaint fails to state a2 cause of action upoen
which relief can be grantedj In the alternative, & more
definite_statement of the faets is sought. These motious
are based upon the argument that notice pleading is not
suffieient for actions brought under Section 707(a) of
the Civil Rights Aet of 1964.

MOTIONS TO DISMISS

The motion to dismiss is, at least in part, & carrye
over from the old demurrer. Assuming that the allegations
set out in the complaint are true, defendauts argue that
plaintiff has no cause of action. Defendants are prema-
turely looking to the ultimate question, whether or not

plaintiff will ultimately prevail. The sole question




of the complaint we follow, of course, the acecepted rule |

presentad by a motion to dismiss is whether the com-

plaint, construecd in the light most favorable to the 1?
plaintiff and with all doubts resolved in favor of

its sufficiency, states a elaim upon which relief can be

granted. Leimer v, State Mut., Life Assur. Co., 108 F24d

302 (C.A. 8, 1940).
In Conley v. Gibson, 355 1U.S. 41 (1957), Negro

members of the Brotherhood of Railway and Steamship

Clerks brought a class action against the Brotherhood,

its Local Union No. 28 and certain of its officers seecking
to ecompel them to represent the plaintiffs without diserimi-
nation in protection of their employment and seniority
rights under a contract between the union and the Railroad.
In discussing defendants' motion to dismiss for failure

to state a claim upon which relief ¢ould be given, the

court declared at pp. 45-46, »In appraising the sufficiency |

that a complaint should not be dismissed for failure to |
state a claim unless it appears beyond doubt that the
plaintiff can prove no gset of faets in support of his /
elaim which would entitle him to relief.s 3
Plaintiff contends that the complaint states a cause
of action upon which relief can be granted and defendants'
motion to dismise must therefore be denied. The complaint
gets forth the basis of this Court's jurisdiction and the
facts indicating that both FRISCO and the Brotherhood are
within the purview of Title VII of the Civil Rights Act of
1964, The complaint then sets forth facts in paragraphs
eight and nine which, if ultimately proven, will establish

a pattern or practice of diserimination by both defendants




in violation of Title VII. Thus, if the validity of
the allegations in the complaint are assumed, a cause
of action upon which relief ecan be granted has been
stated.

Defendants argue that notice pleading is not
sufficient for an action pursuant to Seetion 707(a) of
the Civil Rights Act of 1964, Plaintiff contends
that & the defendants have seized upon the words "setting
forth facts' to ask this Court to read an unintended
requirement into Seetion 707(a). This position is delt
with in greater detail inthe second portion of this
memorandum. However, even if plaintiff's position re-
garding the requirements of Section 707 is wot correct,
defendants® motions to dismiss is still improper. In
Winget v. Rockwood, 69 F2d 326, 329 (C.A. 8, 1934), the
court declared, "A suit shoulid not ordinarily be disposed
of en such a motion [motion to dieniss] unless it clearly
appears from the allegations of the bhill that it must

ultimately, upoun final hearing, be dismissed. To

warrant such dismisgal, it ghould appear from the allegations

that a eause of aection does not exist, rather than that

a cause of astion has not bean definitely stated.”

MOTIONS FOR 4 MORE DEFINITE STATEMENT
Rule & of the Federal Rules of Civil Procedure
provides:
(a) CLAIMS FOR RELIEF., A pleading which sets
forth a claim for relief, whether an original

claim, counterclaim, cross-claim, or third-
party claim, shall contain(l) a short and




plain statement of the grounds upon
which the court's jurisdiction depends,
unless the cowrt already has jurisdiction
and the claim needs no new grounds of
jurisdietion te support it, (2) a short
and plain statement of the claim showing
that the pleader is entitled to relief,
and (3) a demand for judgment for the
relief to which he deems himself entitled.
Relief in the alternative or of several
different types may be demanded.

* k ok kK
(e) PLEADING TO BE CONCISE AND DIRECT:

CONSISTENCY. (1) Each aveiment of a

pleading shall be simple, coneise, and

direct. No technical forms of pleading

or motiona are required.

(£) CONSTRUCTION OF PLEADINGS. All

pleadings shall be so construed as to do

substantial justice.

Rule 12(e) of the Federal Rules of Civil Procedure
provides for a motion for a more definite statement
“{1i}f a pleading to which a responsive pleading is per-
mitted 18 so vague or embiguous that a party ecannot
reasonably be required to frame a2 responsive pleading ...."

Rule 12(e) originally provided for a motion for a
more definite statement if neceassary to prepare responsive
pleading or to prepare for trial. The words '"or toc pre-
pare for trial" were dropped when Rule 12(e) was amended.
It is not the funetion of Rule 12(e) to provide a method
of gathering facts in preparation for trial. Rules relating
to discovery are provided for this purpose. Rule 12(e)
can be properly invcked only when a ecomplaint® is so

vague or ambiguous that a reasponsive pleading cannot be

framed. Mitchell v. E-Z Way Towers, Inc. 269 P24 /<&
éke&(b.A. 5, 1959), Lineoln Laboratories, Inc. v. Sawvage

Laboratories, Inec., 26 F.R.D, 141 (1960); and Wycoff v.
Nichols, 32 F.R.D. 369 (1962).

In response to defendants' argument 1in Conley v.

Gibson, supra, that the complaint failed to st forth
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specifie faets to support its general allegations,

the Court declared a pp. #7-48, The decisive answer ]

to this is that the Federal Rules of Civil Procedure

do not require a ¢laimant to set out in detail the

faets upon which he bases his claimn. To the contrary,
all the Rules require is '""a ghort and plain sgtatement
of the e¢laim" that will give the defendant fair notice
of what the plaintiff's e¢laim is and the grounds upon

whieh it rests. The illustrative forms appended to the

—
S —

Rules plainly demonsgtrate this. Suech simplified 'mnotice
pleading" is made possible by the liberal opportunity

for discovery and the eother pretrial procedures established
by the Rules to disclose more precisely the basie of both
claim and defense and to define more darvowly the dis-~
puted faets and issues. Pollowing the asimple guide of
Rule 8(£) that "all pleadings shall be so coustrued as to
do substential justiece," wa have no doubt that petitioners'
complaint adequately set forth a claim and gave the

respondents faiy notioe of its basis. The Federal Rules

e —

re jeet the approach that pleading is a game of akill in
whiech one misstep by counsel may be degisive to the out- l
come and aceept the prineiple that the purpose of pleading i

is to faeilitate a proper decision on the merits. Cf.

!
Maty v. Grasgselli Chemiecal Co., 303 iI.S. 197. _J

An analysis of the allegations of the complaint makes
it clear that it conforms to the standards of Rule 8 and the
defendants are capable of framing responsive pleadings.
“nvoidng-Rute-3ie) as &
method-of-preparing for trial.

Paragraph eight of the complaint alleges that FRISCO

restricts job opportunities available to prospective iegro




employees amd maintaing artificial job classifications
whieh cause many Negro amployees to receive less com-
pensation that that received by white employees performing
similar duties and whieh impede the Negro employees'
opportunity for advancement. PFRISCO is aware of the
skills required to perform each of its jobs and knows
the skills and capabilities Negro applicants and Negro
employees possass. In addition, FRISCO possesses knowe
ledge of the various job classifications it utiliges and
knows whether the skills required of employees in me
clasgification are similar to those required in another
elasgification. If similar job eclassifications do
exist, FRISCO knows whether or not the employees in these
gimilar classifications receive equal gompensation and
enjoy equali benefits. Therefore, FRISOD can frame a
respongive pleading, both as to the allegation that
job opportunities available to Negro employees are
restricted and to the allegation that artifieial job
classificati ons are maintained whieh result in unequal
benefits,

Paragreph nine alleges that the Brotherhood has
used its position as collective bargaining representative
to perpetnate the artifieial job clagsifications. The
Brothe rhood, as bargaining representative of a number of
FRISCO employees, knows the nature of the duties performed
by the amployees it represents. In addition, the
Brotherhood would be aware of FRISCO employees who perform

duties similar to thoge perforued by employees it

reprasents, vet are unrepresented or represented by another

bargaining representative. If there are FRISCO employees




who perform servicez gimilar to those performed by

individuals represented by the Brotherhood, the Brothe rhood

would possess knowledge of efforts on its part to use

its bargeining position to perpetuate these discriminatory
7&9 é%LZ%%/aua/

distinetions. Therefore, defendent-unten can frame a

responsive pleading and its motion for a more definite

gtatement must be denied,

Bach defendant argues that Congress, by direeting that
the Attorney General set forth faets pertaining to the
alleged pattern or practice, intended to require more
gpecific pleading than that provided for by Rule 8., It
is plaintiff's position that the defendants have seised
upon the use of the word "facts" and ask this Court to
ignore the simplified pleading provided for by Rule 8
and place an unintended restrietion upon the Attorney
Gener al's ability to meet the responsgibilité#es Congress
vested in him by Seetion 707,

Poin 75

lHeither defandant peinted to any portion of the
Congressional debate pertaining to Seetion 707 to support
the argument that notice pleading is not sufficient, nor
is plaintiff aware of any legislative history to support
this position,

In three recent cases brought by the Attorney General

under Section 707, United States v. Building and Construction

Trades Couneil of St. Louis, F. Supp.

J
C.A. No. 66058(2), (E.D. Mo. 1966},

United States v. International Brotherhood of Electrical

Workers Local 683, C.A. No. 67-101 (8.D. Ohio 1967) and

United States v, Dillon Supply Company, C.A. No. 1972,
(E.D. N.C., 1967), similar motions by the respective




defendants were rejected. _1/ As in the complaint in
question, in eaeh of these complaintas general types

of diseriminatory practices were set forth but evidentiary
details were properly omitted. In each case the motion
for a more definite statement was denied. 1In the St. lLouls

Building Trades Council case, supra, the Court declared,

Conecerning the required allegation of facts, we find
nothing in the language of the statute to indicate an
intention to alter established rules of pleading.

The prime requirement is still notiee, and the

pregent complaint is more than adequate in this

regard., BEstablished courseeg of discovery are
available to allow the defendanta to determine

the precise details of the alleged ‘'pattern or

practice.”

Defendant railroad cites a number of cases in
support of its claim that '.,.ecourts have long held that
Civil Rights litigation is not to be clagsified with
litigation for which notice pleading is suffiecient..."
In esgsence, eaech of the se cases involwes an aection for
the deprivation of)or a counspiraey to interfer witﬁjthe
ceivdl rights of the plaintiff, under 42 U.S5.C. secs. 1983 and
1985. Sec. L983 is a broad prehibition against the
deprivation of any rights, privilegds or immunities
seecured by the Constitution and laws. The broad secope
of this statute has led courts to require more specifie
pleading in order that responsive pleading ean be fornmue-
lated. Title VII of the Civil Rights Aet of 1964 is
specifie; employment opportunities and benefits cannot
be dependent upon an individual's raee, color, religion,
sex or national origin. WNotiee pleading is £ suffieient
for & responsive pleading to be framed. Section 1985

prohibits a conspiraecy to interfer with eivil rights.

1 / copies attached




One of the elements of this statute is the shepwing of

/Kfpurposeful discrimination. Hoffman v. Hulidewn, 268 F2d
280 {C.A. 9, 1959). Hoffman declared that more than
conclusionary allegations were required in order to show
pu?ppseful diserimination. No similar wkaw showing of
aiQZﬁ%; of mind is required under Section 707 of the Civil
Rights Act of 1964,

In areas of elvil rights litigation in addition to
Titke VII actions the courts have dexa denied motions for a
more definite statement and held that notice pleading is

sufficient.

United States v. Lynd, 301 F2d 818 (C.A. 5, 1965),

wag a sulit under the Civil Rights Act of 1957 and 1940,
42 y,8.C. 1971(a) to enjoin continued racial discrimination
in voter registration. The eomplaint set out four
general categories of diecriminatory acts and practices.
The District Court gxmmgz=aid granted defandant%’/hotion
for a more definite statement, requiring the United
States to allege the apecific vietims, acts, dates, places,
ete., The Court of Appeals raversed:

Likewise, it is clear that there was no

justification for the Court's peguring

requiring the government to amend its

complaint in this eivil rights action

to allege specific details of voter
discrimination as if this were an

;

2
J&“ﬁiﬂf’aetion for or mistake under Rule 9,

Federal Rules of Civil Procedure, 301
F24 at 822.

A differeut panel of the same Court reiterated

this holding: United States v. Lynd, 321 F2d 26, 27

(C.A. 5, 1963), citing Conley v. Gibson, supra.

In United States v. Campbell, (unreported) No. G. C.

633 (mg N.D. Miss. 1964), ancther voter registration case,
in which the complaint was couched in the seme terms am in
Lynd, the Court likewise denied a motion for a more de-

finite statement on the following grounds:

w 0 -




Two motions are before the court

for disposition on memorandum briefs

of the parties. One of these motions

is by defendants for a more dwfi definite
statement under the provisions of

Rule 12(e), Federal Rules of Civil Pro-
cedure. It is generally held that mo-
tions for more definite atatement are not
favored. This is not a proper remedy
unless the complaint is so vague or
ambiguous that a responsive pleading
cannot reasonably be framed. Although
this complaint is cast in general and
coneclusionary language, no great diffi-
culty should be experienced in drafting
a responsive aunswer. This seems parti-
cularly true in this case gince the Court
of Appeals for this Circuit has spoken
in thie very field although somewhat
obliquely in the case of United States v,
Lynd, et al, (5th Cir. 1983), 321 Fed.

§§ 5%, decided July 15, 1963. The usual
and generally accepted way to obtain the
infomation scught by such a motion is
through the use of the discovery rules.

ﬁnifed Stafes v. Northampton County Board of

025
Education, C.A. No, 4026, (E.D. N.C., 1967) is

v

school desegregation suit brought pursuant to

Title IV of the Civil Rights Act of 1964. The defendant
moved for a more definite statement, asserting that the
gomplaint was insufficiently specific. On June 28, 196@
defendants' motion was denied.

Defendants have improperly invoked Rule 12(e). The
complaint conforms to the requirements of Rule 8 and the
defendants are capable of formulating responsive
pleadings. Because of the availability of a variety
of pretrial discovery procedures and because of the
great liberalityk of Rule 8, motions for a more definite
statement are rarely granted anf!};g.ooked upon with

diafavor/ Mitchell v, E~Z Towers, Ine., supra and Shore

v. Gornell Dubilier Electrig Comp., 33 F.R.D. 5 (1963), and

/7
defendants' motion lhaulddbe denied.

- 10 -




CONGLUSION

Plaintiff respectively submits that each
of defendants' wmotions is without support in
veason or authority. Accordingly, it is urged
that the se motions be denied and the defendants be
required to file a prompt responaive pleading in
order that the Congressional mandate for swift adjudication
of cases of this sort mix may be implemented. See
42 U.8.C. 2000e-6(b).

United States Attorney Attomey
Department of Justice
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