IN THE UNITED STATES DISTRICT COURT
FOR THE
NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

CED i SLEni Gt
pamau::ﬂ DIzInGE o7 iﬁngﬁMA-.
i g n i9RE

UNITED STATES OF AMERICA, by mr¢'.”f'fiﬁﬂVEAmL

RAMSEY CLARK, Attorney General, _ oussin u. $-DISTEIETEQUIC
. Pladatift,

o - P CIVIL ACTION
' 67-363
H. K. PORTER COMPANY, INC., a
corporation, A
Defendant.
ORDER

This cause having come on for hearing on the
Gefendant's motions to dismiss, for more definite statement, -
and for joinder of parties defendants and the plaintiff's
motion to produce, and the Couxrt having considered the
briefs and argument of counsel for the respective partles
and being fully advised, and

The Court belng of the opinion that:

1. The provision of §707 of Title VII of the
Civil Rights Act of 1964, 42 U.S.C. $2000e-6(a), that a
complaint filed thereunder set forth.facts pertalning to
tne pattern or practice alleged takes precedence over the
notice concept of pleading under Rule 8 of the Federal
Rules of Civil Procedure. Since the complaint as presently
framed sets foﬁth conclusionary averments only and accordingly

does nbt,cpmplj with this requirement of the statute that a
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the subject matter of the action. The
S arter Soinilns Chel a8 pargiles delendants is aceerdinzly
due to be granted.

L 3. Phe JGoupt, disssrecing with the defsacads's
Edsitian tihet the plEimEert 's netlion to prodece snpuld be
deferred pending the filing of the more definite statement,
RS OENTIRE opinion.that shelt et ion 1s due to be granted
2% this cime,  SUEeEs G0 Bhe gualifications herein set forth
wnicn have peen agreed upon by counsel for the respective
parvies.

It is, therefore, ORDERED, ADJUDGED AND DECREED
by the Court:

1. That the defendant's motion for more definite
statement pe and tne same is hereby granted and that the
pleint i shall serve and fille i Eichded aemplaint which i
ecntains a more definite statement oif the facts pertaining
o the patiern op piacuice calidassction OF BEelare Gctober 15,

~

1597, this being vhis . @ate pecwaicosEe B des attoraeys.
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2. That. the defeddanc's et ion for the Jjoinder
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_and of this Order be served upon the said United Steelworkers
of Ajisisties, AFL-CI0, and 1ts Local Un;on No. 2250 fortawitn
after said amended complaint is filed.
3. {(a) That the plaintiff's motion to produce
= oelel e Sleine i ferchy gpafived, sSubjeet to the follewing
qualifications:
| (i) The documents described in paragraph 10
of ‘sl meticn are £o be llimited to those Issusad
by defendant since July 1, 1965 or in general use

by defendant -sinee July 1, 19565.
(iiy—The—phrase"annually agreed upon', as it

sucé/motion,-is
!9hrésed”mutually agreed-upon’~ststituted therelor,
(b) That with the foregoing qualificabions,
the defendant shall-produce all documents described in
e ciwilig-1 Chrcdgh 10 of such wmpilien, of whieh if is in
PEdsassion, CUSGOGY, or Contrgl, &u the gifipa @f 168
Connors Works, Birmingham, Alabama, at 9:30 A.M. on Monday,
August 7, 1967, and permit the attorneys for plaintiff %o ‘
inspect, copy or photograph such documents.
4. The defendant's motion to dismiss tne complaint
as presently framed and the defendant's motion to dismiss
for failure to Joln the Unlons be and the same are hereby

overruled.

DONE, thisishe 286h eay of July, 1967.
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Civi. RIGHTS ACT OF 1964

APPENDIX E-10

- Pattern of Discrimination

Epitors’ No1E.—The following

statement by Senator Humphrey (D.,
Minn,) was made in response to a re-
quest for an explanation of the mean-
ing of "pattern or practice” as il is
used in Titles II and VII to limit the
Attorney General's power to initiale
suit,

Senate
6-18-64
pp. 13776

Mr. HUMPHREY. Mr. President, it
has been sald during the debate that this
bill gives the Attorney General vast and
almost unlimited power to bring sult
against private businesses for mere lso-
lated acts of discrimination. That
simply is not so.

‘"The Attorney General may obtain re-
llef in public accommodations and em-
ployment cases only where s pattern or
practice has been shown to exist. 8Such
a pattern or practice would be present
only when the deninl of rights consists
of something more than an isolated, spo=
radic incident, but is repeated, routine,
or of a generalized nature. There would

_be a pattern or practice if, for example,

& number of companies or persons in the

_ same industry or line of business dis-

criminated, if 8 ochain of motels or res~

taurants practiced raclal discrimination
throughout all or a significant part of its
system, or if a company repeatedly and
regularly engaged in acts prohibited by
the statute.

As a further safepuard, the bill re-
quires o showing that those engaged in
the pattern or practice had the intention
to deprive others of thelr rights under
title II or title VII. That is, where sev-
eral companies are involved, the Attor-
ney General could not show & pattern or

¢ practice by proving that one company

refused to scrve & Negro because of his
race and several other companies also
refused service but for legitimate rea-
sons. That kind of a showing would not
satisfy the requirement of intent; what
is required 1s a showing of intentlonal
discrimination. Intention could, of
course, be proved by, or inferred from,
words, conduct, or both. The issue
would then be whether, as a matter of
fact, there was a refusal of scrvice or
employment amounting to a pattern or
practice, not whether the companles
acted In concert or in a conspiracy. And
the bill would authorize the Attorney

General to join all or some of several
defendants In the same actlon,

The polnt is that single, insignificant,
{solated acts of discrimination by a single
business would not justify a finding of a
pattern or practice, and thus the fears
which have been expressed m this regard
are totally groundless.
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APPENDIX E-2

Justice Department Reply on Title VII

Epitors' NOTE:

At the request of
Senator Clark (D., Pa.), the Justice

Department prepared a rebuttal to

arguments made by Senator Hill (D,
aAla.) to the effect that Title VI{ un-
dermines vesied seniority rights, de-
nies unions thetr representation
rights under other labor laws, and
requires racial quotas. The Justice

" Department’s paper and Senatlor
Clark’s accompanying remarks follow,

Senate
4-8-64
p. 6986

Mr. CLARK. Ihave alsohad prepared
by the Department of Justice a summary

statement in rebuttal to the argument -

made by the Senator from Alabama [Mr,
HiuLl to the effect t ahttitle VII would
undermine the vested rights of seniority;
that It would deny to unions their rep-
resentation rights under the National
Labor Relations Act and the Railway
Labor Act; that the operation of title VI
would in some way affect adversely the’
rights of organized labor; and that title
VII would impose the requirement of
racial balance.

I submit that those assertions of the
able senlor Senator fromm Alabama are
untenable,

Mr. President, I ask unanimous cone
sent that the rebuttal to the argument
prepared at my request by the Depart-

.ment of Justice be printed in full in the
" ReEcoRp at this point in my remarks.

There being no objection, the state-
ment was ordered to be printed in the
RECcoRbD, as follows: 3

"REPLY TO ARGUMENTS MADE BY SENATOR HiLL

-

[Seniority Rights]

First, 1t has been asserted that title VII
would undermine vested rights of senlority.
This is not correct. Title VII would have
no eflect on seniority rights exisfing at the
time 1t takes effect. If, for example, a col-
lective bargalning contract provides that in
the event of layoffs, those who were hired
last must be lald off first, such a provision
would not be affected in the least by title VII.
This would be true even in the case where
owing to discrimination prier to the effective
date of the title, white workers had more

-~

senfority than Negroes. Title VII is directed
at dlecrimination based on race, color, reli-
glon, sex or national origin. It is perfectly
clear that when a worker {8 lald off or denied -
& chanco for promotion because undor eo-
tablished scnlority rules he is “low man on
the totem pole” he is not being discriminated
against because of his race. Of course, if the
scniority rule itself is discriminatory, it
would be unlawful under title VII. If a rule
were to state that all Negroes must be lald off
before any white man, such a rule coujd not
serve as the basls for a discharge subsequent
to the eflective date of the title. I do not
know how anyone could quarrel with such
a result, But, in the ordinary case, assur-
ing that senlority rights were built up over

i a period of time during which Negroes were

not hired, these rights would not be set aside

. by the taking effect of title VII. Employers
" snd labor organizations would simply be

under a duty not to discriminate against
Negroes because of thelr race. Any differ-
ences in treatment based on established sen-
lority rights would not be based on race and
would not be forbidden by the title.

[Union Representation] o :

Second, 1t has been asserted that it would
be possible to deny unions thelr representa-
tion rights under the Natlonal Labor Rela-

. tlons Act and the Rallway Labor Act. This
- Is not correct. Nothing in title VII or any-
' where else in this blll affects rights and obli- =

gattons under the NLRA and the Railway °
Labor Act. The procedures set up in title
VII are the exclusive means of relief against

* those practices of discrimination which are

forbidderr a8 unlawful employment practices
by sections 704 and 706. Of course, title VII
18 not intended to and does not deny to any
indlvtdual, rights and remedles which he may
pursue under other Federal and State stat-
utes. If a given action should viclate both

- title VII and the Natlonal Labor Relations

Act, the Natlonal Labor Relatlons Board
would not be deprived of jurisdictlon. Tn
what extent racial discrimination s covere .
by the NLRA 18 not entirely clear. I under-
stand that the National Labor Relations
Board has presently under conslderation a
case Involving the duties of a labor organl-
zatlon with respect to discrimination because
of race. At any rate, title VII would have no
cffect on the duties of any employer or labor:
organization under the NLRA or under the
Raliway Labor Act, and these duties would .
continue to be enforced as they are now. On *
the other hand, where the procedures of title
VII are invoked, the remedica available are
those set out in section 707(e), injunctive-
rellef against continued discrimination, pius
appropriate afirmative action including the
payment of backpay. No court order issued
under title VII could affect the status of &

S5
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CONGRESSIONAL DEBATES

labor organization under the Natlonal Labor

Relations Act or the Rallway Labor Act, or .
deny to any union the benefits to which it ia

entitled under those statutes.

| Racial Queta]

Third, it has been asserted that the oper-
atlon of title VI will in some way aflect the
rights of organized labor. This Is Incorrect,
Title VI deals with programs of Federal finan-
cial pssistance. I know of no financial na-
slstance rondered to lagor organizations un-
der the Natlional Labor Relations Act or the
Raijlway Labor Act, the Davis-Bacon Act, or
the Walsh-Healey Act, These organizations
benefit, as do all American workers, from the
beneflcent policles of these statutes, but
there is no flow of cash, goods, or credlt from
the Federal Government to these organiza-
tions and 1t Is to such assistance that title
VI is directed. Title VI would no more au-
thorize the suspension of a union's status as
a collectlve bargaining agent because of dis-
crimination than it would authorize the Bu-
reau of Customs to stop collecting duty on
goods competing with those produced by an
employer who discriminates. There is sim-
ply no such authority anywhere in the biii,

Finally, it has been asserted title VII would
impose & requirement for "racial balance.”
This is incorrect. - There is no provisiop,

)
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elther in title VII or In any other part of
thls blil, that requires or authorizes any
Federal agency or Federal court to require
prefercntlal treatment for any individual or
rny group for the purpose of achieving racial
balance. No employer Is required to hire an
indlvidual because that individual 18 a Negro.
No employer i3 requlired to maintain any ratio
of Negroes to whites, Jews to gentlles, Italians
to English, or women to men. 'The samec i8
true of labor organlzations. On the contrary,
any deliberate attempt to meuintain a given
balance would almost certainly run afoul of
title VII because {t would involve a fajlure
or refusal to hire some individual because of
his race, color, religion, sex, or national ori-
gin. What title VII secks to accomplish, what
the civil rights bill seeks to accomplish is
equnl treatment for all.

Mr. CLARK. Mr. President, it is clear
that the bill would not affect seniority at
all. It would not affect the present op-
eration of any part of the National Labor
Relations Act or rights under existing
labor laws. The suggestion that raclal
balance or quota systems would bevim- .
posed by this proposed legislation is en-
tirely inaccurate, St
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