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OCTOBER TERM, 1969

No.

ALFREDO ESTEBAN, ET AL.,
Petitioners,

VS.

CENTRAL MISSOURI STATE COLLEGE, ET AL.,

Respondents.

On Writ of Certiorari to the United States Court of
Appeals for the Eighth Circuit.

BRIEF FOR THE PETITIONERS

OPINIONS BELOW

After their expulsions the Petitioners filed a complaint
in the United States District Court for the Western Dis-
trict of Missouri claiming that they had been denied pro-
cedural Due Process. The court agreed and directed the
College to hold a hearing at which they would be afforded
all procedural safeguards. Esteban v. Central Missouri
State College, 277 F. Supp. 649 (W.D.Mo. 1967) (Esteban
I). The College complied and a new hearing was held. Pe-
titioners were expelled.
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Thereafter, Petitioners filed a second complaint based
on substantive grounds before the same District Court.
The opinion of the District Court, holding for the College,
is reported at 290 F. Supp. 622 (W.D.Mo. 1968). The
opinion of the Court of Appeals for the Eighth Circuit,
affirming the decision below, is reported at 415 F.2d 1077
(8th Cir. 1969).

JURISDICTION

This Court has jurisdiction of this controversy by rea-
son of 28 U.S.C. §1254(1) (1964) :

Cases of the courts of appeals may be reviewed by
the Supreme Court by the following methods :

(1) By writs of certiorari granted upon the peti-
tion of any party to any civil . . . case. . . .

CONSTITUTIONAL PROVISIONS, STATUTES AND
REGULATIONS RELIED UPON

CONSTITUTION OF THE UNITED STATES

Amendment I

Congress shall make no law respecting an establish-
ment of religion, or prohibiting the free exercise there-
of; or abridging the freedom of speech, or of the
press ; or the right of the people peaceably to assemble,
and to petition the Government for a redress of
grievances.

Amendment XIV

Section 1. . . . No State shall make or enforce any
law which shall abridge the privileges or immunities
of citizens of the United States ; nor shall any State
deprive any person of life, liberty, or property, with-
out due process of law; nor deny to any person with-
in its jurisdiction the equal protection of the laws.
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STATUTES
42 U.S.C. §1983 (1964)

Every person who, under color of any statute, ordi-
nance, regulation, custom, or usage of any State or
Territory subjects, or causes to be subjected, any citi-
zen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution
and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceed-
ing for redress.

CENTRAL MISSOURI STATE COLLEGE
REGULATION

Mass Gatherings—Participation in mass gatherings
which might be considered as unruly or unlawful will
subject a student to possible immediate dismissal
from the College. Only a few students intentionally
get involved in mob misconduct, but many so-called
'spectators' get drawn into a fracas and by their
very presence contribute to the dimensions of the
problems. It should be understood that the College
considers no student to be immune from due process
of law enforcement when he is in violation as an in-
dividual or as a member of a crowd.

When a breach of regulations involves a mixed
group, ALL MEMBERS ARE HELD EQUALLY
RESPONSIBLE (emphasis in the original).

QUESTIONS PRESENTED

May a college student be expelled:

1. under a school mass gathering regulation which
punishes students for exercising their First
Amendment right peaceably to assemble?
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2. under a school mass gathering regulation which
has a chilling effect on the exercise of students'
First Amendment rights?

3. for being merely present at a mass gathering?

4. under a school regulation which he did not vio-
late?

STATEMENT OF THE CASE

On Wednesday night, March 29, and Thursday night,
March 30, 1967, there were violent demonstrations at an
intersection adjacent to the campus of Central Missouri
State College. Following these nights of demonstrations
Alfredo Esteban and Stephen Roberds, students at the
College, were expelled. Their expulsions were under a
College regulation prohibiting attendance at unlawful or
unruly mass demonstrations :

Mass Gatherings—Participation in mass gatherings
which might be considered as unruly or unlawful will
subject a student to possible immediate dismissal from
the College. Only a few students intentionally get
involved in mob misconduct, but many so-called 'spec-
tators' get drawn into a fracas and by their very
presence contribute to the dimensions of the prob-
lems. It should be understood that the College con-
siders no student to be immune from due process of
law enforcement when he is in violation as an in-
dividual or as a member of a crowd.

When a breach of regulations involves a mixed
group, ALL MEMBERS ARE HELD EQUALLY
RESPONSIBLE.

Although the School considered many facts at the hear-
ing, it is only the actions of Petitioners on those nights
that are relevant to their innocence or guilt of the charge.

They were both charged with "participating in or con-
tributing to an unruly or unlawful mass gathering" (A.
3).*

Esteban

Esteban, a member of the student senate and a scholar-
ship student, spent the evening of Thursday, March 30,
studying in the room of a friend (T. 75)." Some time
after the demonstration was ended, some more friends
dropped by and he left the dormitory to join them (T. 64).

As they talked together, they stood in front of the dormi-
tory (T. 65, 70). A man whom Esteban did not know ap-
proached the group of students and told them to go back
into the dormitory (T. 77). Esteban asked why they
should, since the College regulations did not require them
to observe a curfew (T. 77). The man then asked Esteban
for his ID card and was told that he didn't have it with
him (T. 49). Esteban then grudgingly suggested to the
group that they re-enter the dormitory, and they followed
him in (T. 66).

Roberds

Stephen Roberds was present on both nights of demon-
strations . On the first night, Wednesday, March 29, lie
was present for 30 minutes, and on Thursday for one hour
(Op. 7).*** He engaged in no violent acts nor encouraged
anyone else to engage in such acts (T. 24). He returned to
his dorm both nights as soon as College officials ordered
the assembly to disperse (A. 8).

* 'A' refers to appendix.

** 'T' refers to transcript of the College hearing.

*" Op! refers to opinions of the lower courts.
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The Hearing

Many other facts concerning Petitioners were consid-
ered at the hearing. They were not relevant to the charge
of participating in and contributing to an unruly and
unlawful mass gathering and were of a very prejudicial
nature. Among them were the following:

Esteban had been involved in a knifing incident, and
placed on probation for his part in it, a year and a half
before this demonstration. He was no longer on discipli-
nary probation on March 30 (A. 15).

Esteban was on academic probation at the time these
demonstrations took place (A. 15).

After returning to his dorm, he became upset when the
resident assistant told Dr. Meverdon his name. He called
the resident assistant, a long time friend, a "prick" and
a "bastard" and overturned a nearby wastebasket (A. 13).

Roberds was on disciplinary probation at the time of
the demonstrations for being a passenger in a car that
had created a disturbance by prolonged horn blowing out-
side a girl's dormitory on the College campus (A. 17).

Two months before the nights of March 29 and 30, he
wrote a letter to his State Representative, the Chairman
of the House Appropriations Committee of the Missouri
Legislature, complaining of the College's denial of in-
dividual liberties. The letter ended with a request to meet
with the representative and a warning that if nothing was
done, he and his friends planned to turn the College into
another Berkeley. The letter was introduced at the hear-
ing as evidence of Roberds' intent at the time he attend-
ed these demonstrations (A. 18).
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About the same time Roberds wrote the letter, he asked
Mr. Chalquist, the Dean of Men, what action would be
taken against him by the College, if he participated in a
demonstration. The answer was a reiteration of a clause
in the form letter he received when he was placed on pro-
bation. This inquiry was introduced as evidence of Ro-
berds' intent to participate in these demonstrations, a
full two months later (A. 18).

The fact that Roberds wore a beard was introduced as
relevant to the proceedings (A. 18). Likewise, the fact
that he was seen the next day wearing an army jacket and
attending a sit-in demonstration on campus (T. 15, 16).

His low scholastic average was also testified about by
a College official (T. 14, 22-23).

Petitioners' attorney objected to the introduction of
this "evidence" at the outset of the proceedings (T. 5-6,
28, 30).

SUMMARY OF THE ARGUMENT

This Court has promised students that they have the
same Constitutional rights as any other citizen. Among
those rights is the right peaceably to assemble.

A student is in the exercise of this right when he is
merely present at a demonstration and neither performs
violent acts nor aids or abets their performance. Any
State regulation that punishes mere presence is overbroad.
That this College regulation punishes mere presence is
clear from the language itself as well as its official inter-
pretation by the College president. Because the regula-
tion fails to distinguish between those merely present and
others it is unconstitutionally overbroad. This type of
dragnet regulation has never been tolerated under federal
or state law or by this Court in analogous areas.
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In reviewing the regulation of First Amendment rights,
this Court has considered not only the sweep of the lan-
guage against the facts of the case before it; but also the
regulation's impact on the future exercise of First Amend-
ment rights. State regulations that will tend to deter other
citizens from exercising their rights are said to have a
chilling effect. This. type of prospective overbreadth has
consistently been found unconstitutional. As Circuit Judge
Lay pointed out in his dissent in this case, this College
regulation will necessarily chill the students' exercise of
their right peaceably to assemble because no student can
know in advance if the demonstration will became unruly
or unlawful.

No better examples of this regulation's overbreadth can
be found than in its application to Roberds and Esteban.
Roberds was found by the College to be merely present at
the demonstrations. To expel him for this conduct is
clearly a deprivation of his right peaceably to assemble.
Esteban's rights to procedural and substantive Due Pro-
cess were violated by his expulsion for contributing to and
participating in an unruly and unlawful mass gathering
because the facts as found show that his activity did not
occur until after the demonstration was over, that he
never had any contact with the demonstration and that he
returned to his dormitory when requested.

9

ARGUMENT

Introduction

This Court has not hesitated to overrule school discipli-
nary decisions when those decisions have infringed the
citizen-students' Constitutional rights. In West Virginia
State Board of Education v. Barnette, 319 U.S. 624 (1943),
a school rule requiring that students pledge allegiance to
the flag or suffer expulsion was declared unconstituional.
Mr. Justice Jackson stated:

[t]hat they are educating the young for citizenship
is reason for scrupulous protection of Constitutional
freedoms of the individual, if we are not to strangle
the free mind at its source and teach youth to dis-
count important principles of our government as mere
platitudes. (319 U.S. at 637)

Similarly, in Tinker v. Des Moines Independent Com,
Sch. Dist., 393 U.S. 503 (1969), school officials were en-
joined, under 42 U.S.C. §1983, from disciplining students
for wearing black armbands to school to protest the Viet-
nam War. Mr. Justice Fortas pointed out that: " [i] t can
hardly be argued that either students or teachers shed
their Constitutional rights to freedom of speech at the
school house gate. This has been the unmistakable hold-
ing of this Court for almost 50 years." (393 U.S. at 506)

This Court is now faced with a situation factually dif-
ferent from Barnette and Tinker, supra. Nonetheless, the
Constitutional rights of students are at stake and this
Court has pledged itself to protect them. Thus, if a re-
view of this record indicates that the Constitutional free-
doms of Esteban and Roberds were denied, then, as in
Barnette and Tinker, this Court must grant relief.
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The rising number of students suing schools has been
the subject of much. discussion. The Wall Street Journal,
Nov. 25th, 1969, at 1, col. 1 (midwest ed.), carried an in-
depth report that summarized the results.

Students are losing most of their cases, but lawyers
say that's not unusual in an embryonic area of law.
. . . Students have already achieved some notable vic-
tories. Federal judges have granted students in state-
supported colleges the right to hear controversial
speakers, to demonstrate peaceably and to be disci-
plined only according to strict rules of "due process"
under the 14th Amendment. The procedural rights
most firmly established include rights to a written
notice of charges, an impartial hearing and a tran-
script of the hearing as well as the right to testify
and present witnesses and to hear all adverse evi-
dence.

One of the most far-reaching student victories came
only a few weeks ago. The U.S. circuit court in Chi-
cago upheld a decision by district Judge James Doyle
that makes it unconstitutional for a university to
punish a student under a vague charge of "miscon-
duct".

Petitioners were charged with and expelled for "con-
tributing to and participating in an unruly and unlawful
mass gathering". In spite of the fact that several regula-
tions are mentioned in the lower court opinions, the only
one relevant to this charge is :

"Mass Gatherings—Participation in mass gatherings
which might be considered as unruly or unlawful will
subject a student to possible immediate dismissal from
the College. . . . When a breach of regulations involves
a mixed group, ALL MEMBERS ARE HELD
EQUALLY RESPONSIBLE.

Petitioners contend: first, that this regulation is uncon-
stitutionally overbroad both because it punishes spectators
as well as participants and because of the chilling effect it
will have on the exercise of First Amendment rights by

11

this or any other mob action regulation. Third, Roberds
cannot be Constitutionally punished under any mob action
regulation because he did not have the intent to and did
not in fact commit any of the unlawful acts of the mob.

THIS MASS GATHERING
I.

 REGULATION IS UNCON-
STITUTIONALLY OVERBROAD BECAUSE IT PUN-
ISHES SPECTATORS AS WELL AS PARTICIPANTS
AND BECAUSE IT HAS AN UNWARRANTED
CHILLING EFFECT ON THE EXERCISE OF FIRST
AMENDMENT RIGHTS.

A. Mass Gathering Regulations Can Punish Those Who
Perform The Unlawful Acts, And Abettors, But May
Not Punish Those Spectators Merely Present. Be-
cause This Regulation Punishes Those Merely Pres-
ent It Is Unconstitutional.

The College mass gathering regulation punishes all those
present at an unruly or unlawful assembly. This includes
persons present merely as spectators. This is clear from
the language of the regulation and Dean Chalquist's in-
terpretations of "participation". As he testified, the Col-
lege considers "participation" to mean no more than
mere presence at a mass gathering (T. 21).

Over 20 years ago this Court classified the behavior of
those attending a mass gathering into three types. Cole
v. Arkansas, 338 U.S. 345 (1949). They are : personally
performing violent acts, aiding and abetting performance
of those acts and mere presence in a group in which others
perform or aid in the performance of violent acts. In
Cole punishment of those within the first two groups was
upheld. The case did not come to grips with the propriety
of punishing those within the third category. Whether it
is proper to punish those merely present is a question of
first impression for this Court.
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The lower Federal and State Courts have expressly held
such punishment unlawful.

As early as 1835 the District of Columbia Circuit Court
in U.S. v. Peaco, 4 Cranch c.c. 601, F. Cas. 16,018 (D.C. Cir.
1835), held that for a member of a group to be responsible
for the violent acts of the other members of the group it
must be shown that he shared their intent to perform the
violent acts. The defendant in Peaco had been convicted
of participation in a riot. The Court held that a jury in-
struction was necessary which required a finding of this
personal intent before a guilty verdict could be returned.
Under this instruction a person merely present could not
have been convicted.

The States, Missouri included, have interpreted their
unlawful assembly statutes to require more than mere
presence. In State v. Moe, 174 Wash. 303, 24 P.2d 638
(1933), defendant Anderson was convicted of grand lar-
ceny and riot. Although he was the spokesman for a
group of welfare recipients demanding an increase in
benefits, when the group became violent evidence showed
only that he was present at the scene of the disturbance.
While he had encouraged no one to engage in violence,
he remained with the group as it moved from place to
place. The Supreme Court of Washington held that
" [m] ere presence at the scene of the riot is not sufficient".

There is no evidence that he participated by word or
deed in what was done in the store. He took no gro-
ceries ; he threatened no one by word or gesture ; he
was merely a passive bystander. (24 P.2d at 639)

The Missouri Supreme Court in State v. McBride, 19
Mo. 239 (1853), held the following jury instruction im-
proper.

"That, in riotous and tumultuous assemblies, all who
are present and not actually assisting in the suppres-
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sion in the first instance, are, in presumption of law,
participants, and the obligation is cast upon a person
so circumstanced to prove his non-interference. . . ."
(19 Mo. at 240)

Thus, Rollins v. Shannon, 292 F. Supp. 580 (E.D.Mo.
1968), in interpreting Missouri's unlawful assembly stat-
ute, held that it was not overbroad because

.. . it is clear that mere presence at an unlawful
assembly does not render one liable to arrest and
prosecution under this statute. One must intend to
and in fact participate. (292 F. Supp. at 590)

The majority rule is clearly that before a person can
be held culpable of the acts of a group it must be shown
that he was more than merely present. He must either
be a doer or an alder and abettor.

In dealing with regulations governing the freedom to
associate, an analogous First Amendment area, this Court
has repeatedly struck down those which penalize mem-
bership in a group without a showing of the specfiic in-
tent to further the illegal activities of the group. In
Elfbrandt v. Russell, 384 U.S. 11 (1966), a regulation ex-
pelling state employees for joining the Communist Party
with knowledge of its unlawful purpose, but without the
specific intent to personally engage in the violent over-
throw of the government, was held an unconstitutional de-
privation of First Amendment rights. See also Keyishian
v. Board of Regents, 385 U.S. 589 (1967), (a regulation
disqualifying teachers for membership in the Communist
Party was unconstitutionally overboard, where there was
mere membership in the group and only knowledge of its
unlawful aims. Specific intent was required.).
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When a person becomes a member of a mass gathering
he is exercising his right to peaceably assemble. It is his
intent, not the rest of the group's, which must determine
whether his right is protected. Keyishian, and Elfbrandt
laid down the test when the right to assemble involved
joining an association. While there is a difference be-
tween a widespread association and a compact mass gath-
ering, the problem before this Court is the same. That
is, to separate the perpetrators of the illegal acts from
the rest of the mass. The former have no Constitutional
right to assemble, the latter do. The College regulation
fails to make this distinction. It punishes all who are
present. Such "dragnet" regulations restricting the ex-
ercise of First Amendment rights have always been struck
down by this Court.

Last year in Gregory v. City of Chicago, 394 U.S. 111
(1969), it was held that those engaged in otherwise peace-
able assembly could not be deprived of that right because
of the non-peaceable conduct of those watching the dem-
onstration. In that case there were two identifiable groups,
spectators and peaceful demonstrators. When the spec-
tators, described as "hostile hecklers" (394 U.S. at 117),
became "dangerously close to rioting" the demonstrators
were ordered to disperse. Upon their refusal they were
arrested and prosecuted for disturbing the peace. The
power of the spectators to end the demonstration by their
violent behavior was termed a hecklers' veto and found
unconstitutional.

Although the facts in our case are different, the prin-
ciple emerging from Gregory is applicable. A heckler's
veto is no less a veto because the heckler agrees
with you. The group's sharing a common idea should
not give the violent members the power to veto the
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assembly of the peaceful members. Thus, Gregory in-
dicates that the College may not condition the student's
right to peaceably assemble on the peaceful conduct of each
student assembled. This is not to say that the College
may never disperse a mass gathering; but if it does it cer-
tainly may not punish the peaceful members.

As has been shown, this regulation allows the College
to punish persons "merely present". While this Court
has never specifically ruled on this issue, courts that have
have found that presence at a mass gathering is not suf-
ficient, in and of itself, to subject a person to punishment
for the unlawful acts of the group.

Likewise, in analogous areas, this Court has consistent-
ly found that regulations punishing a person because of
"mere presence" in an organization, or because of the
violent acts of hecklers present at the demonstration, are
unconstitutionally overbroad.

For the same reasons, this Court should find that a col-
lege regulation that punishes students "merely present"
at an unlawful or unruly demonstration is unconstitu-
tional.

B. This College Regulation Has An Unwarranted Chill-
ing Effect On The Exercise Of First Amendment
Rights And Is Therefore Unconstitutional.

This Regulation provides for the exercise of broad dis-
cretion by the College officials. They can define an as-
sembly as unruly or unlawful and may then decide whom
among those present they wish to expel. No explicit stan-
dard for decision is given other than mere presence at
the assembly. This is clear from the following language
of the regulation : "Mass Gatherings—Participation in
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mass gatherings which might be considered as unruly or
unlawful will subject a student to possible immediate dis-
missal from the College" (emphasis supplied). Thus, this
regulation makes it possible for College officials to infringe
the students' right peaceably to assemble.

The possibility of being punished for mere presence at
a mass gathering will greatly impair students' willingness
to exercise their First Amendment right to peaceably as-
semble. It is this possibility caused by the College's
ability to punish a student who is in good faith exercising
his right to peaceably assemble that constitutes the chilling
effect. As Judge Lay correctly pointed out in his dissent
from the Circuit Court of Appeals decision in this case,
415 F.2d 1077, 1096 (1969) (Op. 53) :

[t] o hold each demonstrator or spectator at any mass
demonstration responsible for the conduct of every
other person would place in jeopardy all rights of
individuals to gather for peaceful petition. No in-
dividual could determine in advance whether a dem-
onstration would be peaceful. . . . A peaceful demon-
strator would always be faced with the alternative of
remaining at home or risking vicarious punishment
for the violent actions of other demonstrators or even
onlookers.

A student is unlikely to jeopardize his past educational
investment, or his interest in increased future income and
status, to attend an assembly if there is a chance that it
"might" be found that some of those present were un-
ruly or unlawful. He would know that under this regula-
tion his innocent and well intentioned presence would not
be a defense to expulsion.

Furthermore, there is no guarantee that this power will
not be abused. There are many students on any campus
who do not get along well with the administration. Con-
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sides the plight of a student who complains to his State
Representative about the administration's policies, while
the College's appropriation bill is pending before the
State Legislature. If the administration becomes aware of
this complaint, and bcomes concerned over the student's
conduct, non-violent as it may have been, it may profitably
search its regulations and find that this mass gathering
regulation provides an available ground for expulsion.
This would be true, regardless of the fact that the stu-
dent's innocent and well intentioned behavior posed no
threat to the legitimate interests of the College. Shelton
v. Tucker, infra, declares just such a result abhorrent
to the Constitution.

This regulatorily induced reluctance to exercise one's
First Amendment rights is the chilling effect so often con-
demned by this Court. In Shelton v. Tucker, 364 U.S. 479
(1960), a state statute which required teachers to list all
the organizations to which they belonged within the last 5
years was held unconstitutional because of its tendency to
discourage membership in unpopular or minority organi-
zations. The statute called for no sanction, criminal or
otherwise, for membership in any organization. The
school board was permitted to act as it "wishes" (364
U.S. at 486).

. . . [T]he pressure upon a teacher to avoid any ties
which might displease those who control his profes-
sional destiny would be constant and heavy. (364
U.S. at 486)

Chilling effect was also found to exist in Louisiana ea,
rel. Gremillion v. N.A.A.C.P., 366 U.S. 293 (1961), in-
volving a similar disclosure requirement, since the public
disclosure of the individual's associations might lead to
repression of personal opinions. Just as in Shelton and
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Grernillion so here the College's regulation will tend, as
noted above, to discourage attendance at demonstrations
as well as to encourage students to repress opinions un-
popular to the College for fear of official retribution.

There is no reason why a college should be treated any
differently than any other arm of the state. True,
there are different interests to be protected, but the col-
lege's regulations designed to protect these interests must
still be reasonable and fair.

Shelton v. Tucker, supra, laid down the criteria for as-
sessing whether any regulation is reasonable and fair.

In a series of decisions this Court has held that,
even though the governmental purpose be legitimate
and substantial, that purpose can not be pursued by
means that broadly stifle fundamental personal liber-
ties, when the end can be more narrowly achieved.
The breadth of legislative abridgement must be
viewed in the light of less drastic means for achieving
the same basic purpose. (364 U.S. at 488)

If the test in Shelton is applied, a college regulation
is valid only if there is a legitimate college interest at
stake and the regulation is as narrow as possible to pro-
tect that interest.

That there might be an extreme case in which the pro-
tection of some paramount college interest required some
slight infringement of students' First Amendment rights
is undeniable and would be allowed under the Shelton ra-
tionale.

Such is not the case here. The College interests sought
to be protected by the mass gathering regulation are pro-
tection of its property, preventing disruption of classes,
preserving an atmosphere conducive to study and pre-
venting harm to its students and their property. These
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interests can be adequately protected by punishing doers
and their aiders and abettors, as is done with the other
arms of the state.

However, this regulation does not stop with punishment
of these two groups. It punishes those "merely present".
As pointed out above, this results in innocent persons be-
ing punished for exercising their right peaceably to as-
semble, and has an extensive chilling effect on the use of
that right. In a country which has long held the right to
be sacrosanct, this regulation cannot be termed reasonable.

It is no defense for the College to claim that it lacks
the resources to draft a better regulation. The line to be
drawn is simple : spectators may not be punished; doers
and their aiders and abettors may. If this Court fails to
find this regulation unconstitutionally overbroad it will be
cutting back significantly on the availability of individual
liberties to those who have passed through the "school-
house gate" (Tinker v. Des Moines Independent Coma.
Sch. Dist., supra, at 506).

II,

THE CONDUCT OF PETITIONERS AS FOUND BY
THE COLLEGE DOES NOT PROVIDE PROPER SUP-
PORT FOR THEIR EXPULSIONS.

No better examples of this regulation's overbreadth
could be found than Petitioners Roberds and Esteban. As
will be shown, Petitioner Roberds was merely present as a
spectator, and engaged in no violence. That this regu-
lation was used to punish him is proof of its overbroad
sweep. Petitioner Esteban, as will be shown, was not
even present. The only connection between his activity
and the mass gathering was that both occurred on the
night of March 30, 1967. This regulation is overbroad
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because it includes someone merely present ; its over-
breadth is even clearer when the regulation is used to
punish someone like Esteban.

A. Roberds Was "Merely Present" At The Mass Gather-
ing. Because Mere Presence Is A Constitutionally
Protected Activity, Roberds Could Not Be Pun-
ished Under This Or Any Other Mass Gathering
Regulation.

It is Petitioner's contention that if he establishes that
he belonged to that class of persons "merely present" at
the mass gatherings, his expulsion for that activity must
be held unconstitutional. Part I of this brief has shown
that the First Amendment's protection extends to those
present at a demonstration who are not doers or their
aiders or abettors.

The question, then, is : was Roberds merely present?

It was specifically found by the College that he was
nothing more than merely present : ". . . Mr. Roberds has
repeatedly admitted attending the demonstrations on both
nights but qualifies his attendance as being that of a spec-
tator and the evidence does not show otherwise" (A. 16).

The evidence amply supports this finding. Petitioner
Roberds frankly admitted that he was at the scene of
the demonstrations. (T. 4, 20-21) but there is uncon-
troverted evidence that he did not participate in any of
the acts of violence (T. 5), nor did he encourage anyone
to engage in such acts (T. 24). Further, there is no evi-
dence that he intended to participate personally in any
violent acts. The record indicates only that he shared
the views of some others present who believed that some
of the College's administrative policies needed change.
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His letter to the State Legislator was written a full two
months before the demonstrations. It is not probative of
his intent to engage in violent acts at these two demon-
strations. His question about involvement in demonstra-
tions, answered by a reiteration of a vague clause in the
form probation letter, also two months before the dem-
onstrations, shows, at the most, only that Roberds was
considering participation in demonstrations. It does not
show he expected to attend violent demonstrations nor
what he intended to do if he went.

Thus, the evidence amply supports the College's own
finding that Roberds was engaged in no other conduct
than being "merely present" at the mass gathering. To
punish Roberds, therefore, would be to deprive him of the
protection afforded by Elfbrandt, supra, and infringe his
First Amendment right to peaceably assemble.

B. Esteban Was Not A Member Of The Mass Gather-
ing. Therefore, He Can Not Be Expelled For Vio-
lating The Mass Gathering Regulation.

To satisfy the requirements of procedural due process
required by Judge Hunter in Esteban 1, 277 F. Supp. 649
(W.D.Mo. 1967), the College gave "a written notice of
the precise charge" to Esteban. He was charged with
"contributing to and participating in an unruly and un-
lawful mass gathering" (A. 3). The College listed three
acts to support this charge (A. 3) :

1. resist[ed] efforts of one Dr. M. L. Meverden in
dispersing said mass gathering.

2. failed and refused to identify [himself] to Dr.
Meverden as requested.

3. and used vile and obscene language towards and
threatened a resident assistant of the College at
Foster-Knox Hall.
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At a minimum "contributing to and participating in"
requires some modicum of involvement in the group. Here
this requirement has not been met.

The latter two specifications, even if proven, have
nothing whatsoever to do with the charge. It does not
constitute "participation" or "contribution" to refuse to
identify oneself or to use obscene language or make
threats when those acts occur at a location remote from
the scene of the demonstration and after it is over. These
acts in and of themselves do not further the unlawful or
unruly nature of the mob. The failure of Esteban to iden-
tify himself did not delay the dispersal of the mob. The
obscenities and the threats were spoken inside the dormi-
tory.

For the first, resisting dispersal, to be a proper specifi-
cation of the charge the act must have occurred while
Esteban was present at the mass gathering. This is a
threshold finding required in order for there to be a vio-
lation of the regulation. Here, the facts as proven do not
support any such finding. Dr. Meverden met Esteban at
10:00 P.M. after the demonstration was over (T. 47). No
one was at the site of the demonstration (T. 48) and all
the students, who were on their way back to the dormi-
tory, had already passed Esteban (T. 48, 76). He had
been standing with a group of 6 to 8 students but they had
moved away (T. 55). Not only was he never a member
of the mass gathering (T. 65) but he had not left the
dormitory room until after it was over (T. 68, 76).

It is impossible to construe the words "participation"
and "contribution" to include Esteban's activities. This
was recognized by Dr. Chalquist (T. 45) :
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Q. . . . I am asking you . . . do you know of any
specific College regulation which authorizes a College
official to order a student to go into his dormitory if
the student is standing on the sidewalk, not causing
any disturbance?

A. . . . I know of none.

Dr. Meverden, the College's man on the scene, under-
scored this by stating that when he first saw Esteban he
did not see him engaged in violating any College regula-
tion (T. 56). Since Meverden was working on the prem-
ise that being a member of an unruly or unlawful mob is
a violation of the College regulation it is clear that he
did not interpret Esteban's behavior as constituting par-
ticipation in the mob. One would expect that if Esteban
had really been participating in or contributing to the
mass gathering Dr. Meverden would have had no hesi-
tancy in recognizing a violation of an explicit College
regulation. It would appear that the notion of participa-
tion was developed as an afterthought.

Furthermore, Esteban did disperse when requested. The
record illustrates that even though he did tell Dr. Meyer-
den that there was no reason why he should go in he
did, in fact, go in almost immediately (T. 49, 66, 78).
It is hard to see how the momentary delay, in which
Esteban responded as any person might have, could in any
meaningful way have contributed to a mass gathering.

Thus, the facts as proved show that Esteban did not
contribute to or participate in the mass gathering because
that mass gathering was over, because he never had any
modicum of contact with the group, and because he did
disperse when requested. Failure to disperse from a



24

mass gathering in which he did not participate and which
did not exist can not justify Esteban's expulsion under
the mass gathering regulation.

If Esteban's acts are held to contribute to the mass
gathering then almost any conduct which the College dis-
approves of can be punished whether or not it violates a
specific regulation if it happens within some indefinite
period of time following a mass gathering. What such a
reading of this regulation means is that a student, such
as Esteban, who might be punishable under another Col-
lege regulation carrying a less severe penalty, may be
brought within this regulation and expelled.

It should be noted that Petitioner does not contest the
findings of fact made below. What he does contest is that
these facts constitute a violation of the specific regula-
tion charged. The above argument has amply shown this
to be true. To expel him for violating this regulation de-
nies him both procedural and substantive due process.
This Court must find a violation of procedural due process
because to do otherwise would allow the school to circum-
vent Judge Hunter's order in Esteban I for a specific
charge by proving a violation of some regulation not
charged. Dixon v. Alabama State Bd. of Educ., 294 F.2d
150 (5th Cir. 1961), cert. den., 368 U.S. 930 (1961). Sub-
stantive due process was denied because there was no
proof of a violation of the regulation specified in the
charge. He did not "contribute to or participate in an
unruly or unlawful mass gathering".
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CONCLUSION

Since Petitioners were unconstitutionally expelled, they
seek full reinstatement as students at Central Missouri
State College, and to have their records cleared of the
stain of this disciplinary expulsion. They also seek to
have the College regulation declared unconstitutional and
the Respondents or any of their agents enjoined from en-
forcing it. Petitioners also seek any and all other relief
which this Court may see fit to grant.

Respectfully submitted,

MICIIAEL J. ESLER

PAUL F. JOCK, II

Attorneys for Petitioners
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