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I.

This brief is submitted in support of thc:t

Motion to Dismiss filed by the union defendants. Our

pleading is designed to raise important questions

going to (1) the initial jurisdiction of the court

over the subject matter at this stage, and (2) the

relation of national labor policy to litigatio; such

as the present arising under the Civil Rights 4ct.

(Herein referred to as the "Act.")

We are exploring new ground with respect :o

the necessity for, and form of compliance with , the

requirements of the Act, in particular § 706 (0,

before suit may be filed. It is obvious, however,

that Congress attributed considerable importance to

the utilization of conciliation and voluntary com-
1

pliance in advance of formal suit. 	 Once the

Commission has found reasonable cause to believe a

charge is true, the Commission is required to initiate

1 Section 706(e) is not the only provision of
the Act concerned with compliance without legal pro-
ceedings. A community relations service was also
established in the Department of Commerce (Title X).
Its major function is to facilitate voluntary com-
pliance with the Act's provisions.
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conciliation proceedings. If the Commission fails,

within the statutory period, to arrange voluntary

compliance, notice is given the alleged discrimlnatee.

And then within thirty days after such notice, the

aggrieved person may file his suit. Not before.

Until these steps have been taken; until the

Commission has made its investigation of a charge, has

determined that there is probable cause, has attempted

and has failed to secure voluntary compllnce with

notice to the person aggrieved--the right to bring a

civil rj.ghts case against the respondent named in

the charge simply has not arisen. Jurisdiction in

this court has not attached.

In this complaint there is a total failure

to allege facts to indicate that these jurisdictional

requirements have been met. Indeed, it is the

position of these defendants that such an allegation,

even if made, could not be proved.

No allegation of timely filing after attempted

conciliation was made in the complaint because no such

conciliation was in fact had.



in its present posture and should accordingly be dis-

ollowing reasons:

e conciliation step to be taken by

on is a prerequisite to the institution

It is our position that this action is defectivu•

of a civil action under the Act, and this action was

brought without there having been any conciliation.

Second: The action was not filed within the

time periods provided by-the Act.

Third: The plaintiff has not exhausted the

remedies available under the Union contract.

The legislative history of the procedural 

Provisions of Title VII:

Since the defects in this case result from

non-compliance with the procedural provisions of

Title VII, it would be in order at the outset to

discuss the legislative history of these provisions

which govern the procedure before the Equal Elmploy-

ment Opportunity Commission and in the District

1
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Courts.

For the Court's convenient reference, we are

attaching to this brief copies of the procedural

provisions of the bills involved in the legislative

history, these being as follows:

2 The legislative history is discussed

generally in the following sources:

House Report No. 914 on H.R. 7152 and

Additional Views Thereto. 2 U.S. Code Cong. & Adm.

News, 88th Cong., lst Sess., pages 2391 et seq0(1963).

Michael I. Sovern, Legel Restraints on R;.:ial

Discrimination in Employment, pp. 61-62 11966).

Richard K. Berg, Equal Employment Opportunity

Under Civil Rights Act of 1964, 31 Brooklyn L. Rev.

62 (1964).

Francis J. Vaas, Title VII: Legislative History,

7 Boston Coll. Ind. & Comm. L. Rev. 431 (1966).

The Civil Rights Act of 1964 (BNA 1964).



Appendix A: H, R. 405, the Roosevelt bill.

Appendix B: H. R. 7152, the Administration

bill as introduced.

Appendix C: H. R. 7152 as reported by the

House Judiciary Committee.

Appendix D: The Mansfield-Dirksen compromise.

This legislative history begins on the opening day

of the First Session of the 88th Congress in 1963 when

Representative Roosevelt introduced H. R. 405, which dealt

only with the subject of discrimination in employment an

is generally known as "the nominal ancestor of Title VII.6

This bill, as introduced and as reported by the House Education

and Labor Committee, proposed to have the Commission perform

the conciliation function and, if conciliation failed, adjudicate

the matter through the holding of an administrative hearing. 4

7 Boston Coll. Ind. & Comm. L. Rev. at 433.

4. House Report No. 570 on H. R. 405, 88th Cong., 1st

Sess. (1963).



During the same Session, Representative Cellar

' introduced H. R. 7152, which was the omnibus civil rights

bill proposed by the Administration. This bill was referred

to the House Judiciary Committee, of which Representative '

Celler was Chairman, and was under consideration there at

the time that the House Labor Committee reported the Roosevelt

bill.

The provisions of the Administration bill deal-, with

employment only to the extent of giving statutory autho' _zation

to President Kennedy's Executive Order applicable to

nation in employment by Government contractors. Then, luring

the hearings on this Administration bill, Representative

Roosevelt appeare .A as a witness and suggested that the Judiciary

Committee should incorporate "into the omnibus civil rights,

bill the, provisions of H. R. 405."5

This procedure was followed. The Subcommittee of the

Judiciary Committee deleted the employment title of the Adminis-

tration bill and inserted in its place the Roosevelt bill as.

5. Civil Rights Hearings before Subcommittee No. 5 of the
House Committee on the Judiciary, 88th Cong., 1st Sess., at

'pages 2282-2290.



reported by the House Labor Committee.

However, the full Judiciary Committee did not

adopt the Roosevelt bill's procedure of having the

Commission adjudicate cases itself for the reason -

as explained in the additional views to its Report -

that "a substantial number of committee members pre-

ferred that the ultimate determination of discrimination
6

rest with the Federal judiciary."	 The. Judiciary

Committee instead adopted the procedure of having the

Commission first perform the conciliation function

and then, if conciliation failed, bring a civil action

in the District Court. The bill as written by the

Judiciary Committee provided further that if the

Commission failed or declined to bring such civil

action, the charging party could, with the permission

of one member of the Commission, bring the civil action

himself.

The bill was then reported to the House by the

Judiciary Committee. There, following the debates and

amendments, one of which is of considerable importance

to this case - the bill was passed in February of 1964.

6. Additional Views to House Report No. 914.
IlvS: Code Cong. & Adm. News at page 2515.
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It then entered the Senate. When the preliminary

battle over the effort to refer the bill to Senator Eastlandts

Judiciary Committee was ended, the long debate began and

continued until the votes necessary to invoke cloture were

obtained by the bipartisan compromise offered by Senator

Dirksen on behalf of himself and Senators Mansfield, Humphrey,

and Kuchel. 7

This compromise effected several modifications in

the procedural provisions of the bill as passed by the Eousep

these being as follows:

(1) The provision of the House bill for fthag a

charge with the Commission "on behalf of" a person claiming

to be aggrieved was deleted.

(2) The provision of the House bill for the

determination of reasonable cause preliminary to the conciliation

step being made by "two or more members of" the Commission

was deleted.

(3) There was added to the bill language to insure

that the filing of a charge with the Commission and

—---
conciliation procesaVwoUld—be confidential

7. 110 Cong. Record 11926 (May 26, 1964). The cloture vote

came on June 10.



(4) A section was added to provide for deferment

by the Commission to the procedures of the State fair

employment statutes and for charging parties to proceed firs.;

through the State procedures.

(5) The plaintiff in the civil action to be

brought in the District Court if the Commission is not

able to conciliate the charge was changed from the Commission

to the charging party.

(6) The venue provisions were revised.

The bill was then passed by the Senate in June of

1964, agreed to by the House, and enLcted as the Title VII

;provisions of the Act.

The sequence of the procedural steps provided by the Act 

and in this case:

The procedural steps which are established by the

provisions of Title VII are as follows:

(1) The filing of the charge with the Commission

within 90 days of the alleged unlawful employment practice.

(2) The investigation of the charge by the Commission.

(3) If it determines by such investigation that

there is reasonable cause, "the Commission shall endeavor to

eliminate any such alleged unlawful practice by informal

methods of conference, conciliation, and persuasion."
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(4) If the Commission has not been able to

secure voluntary compliance by means of the conciliation

step within 60 days after the charge was filed, it is

then to so notify the charging party.

(5) The charging party may then institute a civil

action in the District Court "within 30 days thereafter."

The sequence of events in this case, however, so

far as we are informed, complied with neither the con-

ciliation step nor the time periods provided by the

Act.

The facts are that there was no conciliation at

all at any time, not within the 60 day period, not 	 \r–rj

thereafter, and not when this action was brought. We

would not expect there to be any dispute about this is
fact, but if there should be, we are certainly ready

to submit affidavits.

The complaint was filed in this Court on July

22, 1966 without there having been any effort at con-

ciliation by the Commission.

The emphasis in Congress on the importance of 

conciliation before the institution of a civil action: 

The intention that the conciliation step would be a



•

prerequisite to the institution of a civil action is fu:.,ther

established through the very substantial and repeated epphasis

that the Committee Report and the explanations of the b_lls

in Congress placed on the importance of conciliation pr _or to

the court action.

This was emphasized in the House even before ;he Celler

amendment's deletion of the "in advance thereof" clause 	 For

example, the Report of the House Education and Labor Coilmittee

on the Roosevelt bill stated that:

"It is the intent of the Committee that

maximum efforts be concentrated on informal

and voluntary methods of eliminating unlawful

employment practices before commencing formal

procedures. Emphasis should be placed upon

conference, conciliation, and persuasion throughout

the proceeding with a view toward reaching a

mutually satisfactory agreement for eliminating

unlawful employment practices. Formal pro-

ceedings leading toward an order of the

Commission should be pursued only when informal

methods fail or appear futile." House Report

No. 570 on H. R. 405, 88th Cong., 1st Session (1963).

Similarly, Representative Lindsay of the Judiciary

Committee which reported the bill explained that the conciliation
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step was designed to afford "due protection" to persons

against whom charges were filed:

"I hope Members will take the trouble to

study title VII with some care, particularly

the procedures that are spelled out at page

74 of the committee print. The procedures

are carefully spelled out	 . . in the event

that there is a charge of discriminatory

practices in a labor union, in an employment

agency, or in management. Those procedures .

are designed to give due protection to

everyone. They commanc that there first .De 

voluntary procedures." 110 Cong. Record 1638

(February 1, 1964). (2mphasis Supplied)

At another point in the House consideration,

Representative Lindsay had this to say in discussing

the procedure before the Commission:

"The order of progression is as follows:

First is the charge . . . Then there may

follow an investigation. The third step. .

sets in motion conciliation procedures . .

It is called voluntary compliance . . .

unless this voluntary procedure is complied
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with nothing further can happen." 110 Cong.

Record 2565 (February 8, 1964).

This purpose of providing protection against the

institution of a civil action without the opportunity

for conciliation was reiterated when a Congressman

questioned the reason for providing for conciliation

by the Commission and was answered as follows:

"Would the gentleman rather have a

procedure where a majority of the Commission

immediately may determine whether to take

an employer into court, file a complaint

and go into court?" 110 Cong. Record 2565

(February 8, 1964).

The legislative history in the Senate is

equally emphatic that a civil action would not be

brought before the Commission's conciliation step,

and this was so both before and after the Mansfield-

Dirksen compromise.

Senators Case and Clark were the floor managers

of the Title VII sections of the bill, and Senator

Case explained the relationship of the Commission's

conciliation function to the institution of a civil

action as follows:



"It is only after the methods of

.1j
persuasion, conciliation, and sweetness

seji
fail that it is possible for the Commission

(1-1, C,ts
ri

to bring an action, which it must do de ,lovo."
,	 \
k.Qto

110 Cong. Record 7254 (April 8, 1964).

The importance of conciliation as a prerequisite 

to the institution of a civil action:

The reasons that the conciliation step w_4s

intended as a prerequisite to the institution of a

court action are by no means merely technical. There

are eminently practical and quite important reasons

that a court action should not be brought until after

there has been conciliation, and the legislative history

shows that Congress was well aware of these reasons:

To begin with, both the filing of a charge and

the conciliation step are confidential, and the Act

is most careful to so insure in providing, in Section

706 (a), that "such charge shall not be made public

by the Commission . . . Nothing said or done during

and as part of such endeavors may be made public by

the Commission without the written consent of the

parties, or used as evidence in a subsequent proceeding."

It was likewise emphasized in the Senate that "the
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conciliation efforts must be conducted in contidence

and not even the charge against the employer may be
7 -	 ,	 (\	 112,-<:Ir-	 1----	 e\--.L-k..-ai-0 kt.....v.-..4k.,i \,,iAd--4...\ 	 .....vQ,

made public:" 

On the other hand, however, there is most

assuredly nothing confidential about the filing of a

lawsuit under the Civil Rights Act.

Obviously, therefore, having the conciliation

step as a prerequisite to the institution of aA action

provides the assurance that the charged parties will

have the opportunity to avoid both the publici:y and

expense of becoming defendants in a court action under

Title VII.

The legislative intent that the Commission's

conciliation step would be taken prior to the

institution of a civil action is further evidenced in

the provision of Section 706(e) which authorizes the

Court to "stay further proceedings, for not more than

7 Memorandum by staff member of the Senate
Judiciary Committee at 110 Cong. Record 14331 (June
18, 1964).



APPENDIX B

H. R. 7152, The Administration 

bill, as introduced.
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EQUAL EM:PLOYMENT

•

emi ■ :0.1lni.e.nr-Drneticen..the-Coiii in issi on-s4:111_..at.atelts_fi 	 -.4- fse t— rtivhn II
issue aini canse to be served on such	 nn order re,;n.iriag

unlawA:I employment pr•:et:et: and to
trite such fitlirMat:ve actIon,--inc...indirrp,-reinstateinenc • or	 of empleYees,
with or without back pay (payable by the employer, employment agency, or labor

• OrgarlIzati0:1;11s the - case may be, responsible for the discrimination), as %vill
effectuate the policies of time Act: Provided, That interim earnings or amounts

• earnable with reasonable diligence by the person or persons diseri III inated against
ahnil oNrate to reduce the back pay otherwise allowable. Such order may

- further require such respondent to make reports from time to time showing
the extent to which it has complied with the order. If the Commission shall find
that the respondent has not engaged in any unlawful employment practice, the
Commission shall state its findings of fact and shall issue and cause to be served
on such person and other parties an order dismissing, the complain:.

(1.-.) , Until a transcript of the record in a case shall ha y ,: hen 2:ed, mn a.
court, as hereinafter provided, the case may at any time be ended by agreement
between the parties, approved by the Commission, for the eUluinaLi0:1 of the.
alleged unlawful employment practice on mutually satisfactory terms, and the
Commission may at any time, upon reasonable notice and in such manner as it
shall deem proper, modify or set aside, in whole or in part, any finding or order
made or issued by it.

(I) The proeeeclings . held pursuant to this section shall be conducted in con-
formity with the standards and limitations of section 5, 6, 7, 8, and 11 of the
administrative Procedure act. 	 •

• •

..T1JDICIAL

1[1

• Sao. 10. (a.)_ The Commission shall have power to petition any United States
• • •	 Court of AppeaTs or, if the. court of arri;ealS - to which application mightbe made -

'is in .vacation, any -district_court within. any circuit or district, respectively,..-1
wherein the unlawful - employment practice in clues:ion occurred, or wherein the
respondent resides or transacts business, for the eaforcenwnt of such order
and-for appropriate temporary-reliet_or_r.-straining order, and shall certify
and tile in the court to which petition is ma le a transcript of the entire record

• in the proceeding, including the pleadings and testimony upon which such order
was entered and the findings and the order of the Commission. Upon such filing,
the court shall Conduct further proceedings in conformity with the standards,

• procedures, and limitations established by section 10 of the Administrative
Procedure Act.
• (b) Upon such fling the Court shall cause notice thereof to be served upon
such respondent and therenpo:. shall have •:nrisdictien of time proceeding and

• of the question determined therein and shall have power to grant such tem-
porary relief or restraining order as it deems just and proper and to mnIte and

i ;•e3tek 1.11A,1, Lie pleadings, testimony, and proceedings set forth in such transcript
a decree enforcing, modifying, and enforcing as so modified, or setting aside
in whole or in part the order of the Commission.
• (e) No objection that has not been urged before the Commission, its member,

I	 or agent shall be considered by the court, unless the failure or neglect to urge
such objection shall be excused because of extraordinary circumstances.

• (d) The findings of the Commission with respect to questions of fact if stir>.
• Ported by substantial evidence on the record considered as a whole shall be

conclusive.	 •
te) If either party shall apply to the court for leave to adduce additional

evidence and shall show to the satisfaction of the court that such additional;	 evidence is material and that there were reasonable grounds for the failure to
adduce such evidence in the hearing before the Commission, its member, or agent,

• the Court --y order such additional evidence to be taken before the Commission,
, its member, or agent, and to be made a part of the transcript.

(f) The Commission may modify its findings as to the facts. or make new.
findings, by reason of additional evidence so taken and filed, and it shill the
such zuodined or no.  findings, which findings with respect to questions of fact
i . supprirZeil by substantial evidence on the record considered as a whole shall
be conclusive, and its recommendations, if any, for the modification or setting

• aside of its original order.
(g) The jurisdiction of the court shall be exclusive and its judgment and

decree shall be final, except that the same shall be subject to review by the a:)-
. propriato United States court of appeals, If application was made to the district

.	 '	 .



CIVIL *.a:CIIT.S 35.3

Sr•c• :307. Section . 1C)5 of the Civil ni ghts •Aot ofIf7 (<2 U.S.C. ICY:V. ; 71
Sta: (s (.;',o), as amended liy section •W.. of the. Civil :lights Act o. .1:‘,C0 (O2, U.S.C.
.107Z-id (h) ; Stat• SO), is fu rtho'r amended by adilil'4; a 11CW sr•bsectior- at- thc,
end to read as follows:

"(i) '.1'he Commission shall have the power to raah. c., snch rules and regulations
as it deems neuss.-,ry to carry out,the purposes of this Act."	 •..	 .	 .	 .	 .

TITLE VI—NONDISCI1.11INTION IN PEDEIZ.ALL7 ASSISTED
PROC.-RAMS

Sac. COI. Notwithstanding any provisior. to thc. ,, Contrary in any law of the
'United States providing Or authorizing direct or indirect :inane:al assistance for

insurance, guaranty, or otherwise, no such law shall .1.:c interpreted as reonlving
O .:	 ■24)1111eCtiOr•	 any Program or acti v ity by way of gr;int , cont1T.cr,

• that such financial assistance shall be furnished in circumstances under
rL i elPat ing ill or benefiting from the Program or activi;:Y arc (lis-

criminnted against on the ground of race, color, relon, or national origin or
are deuied participation or benefits therein on the ground of race, color, religion,
or national origin. All contracts made in corn:cc:ion, with any such prog • - • " Or
activity shah contain such coralitions as the President may prescribe, for the.
purpose of assuring that there shall be no discrimination in en:ployment by any
contractor or subcontractor on the ground of race, color, religion, or national'
origin.

TITLE VII—COM:NIISSION ON EQUAL IDIPLO`..TMENT OPPOaTZINITZ

• Sac. 701. The President is authorized to establish a Commission . to be known
as the Con'"'ssion on Equal 'Employment Opportunity," . hereinafter referred
to as the Commission. It shall be the . function of' the Commission to prevent.
di6CriM;not:on against employees or applicants for employment because of race,

s color, religion, or national origin by Government contractors and subcontractors,
and by contractors and subcontractors participating- in progrnms or activities in
which direct or indirect. financial assistance by the United States Government
Is provided by way of grant, contract, loan, insurance, guaranty, or otherwise.
The Commission shall have such powers to effectuate the purposes of this title
as may be conf-rred upon it by the President. The President may also confer
upon th.; Commission such powers as he deems appropriate 10 prevent diser....1-
nation on the ground of race, color, religion, or national origin in Government.
employment.

Sac. 762. The commission shall consi s t 0 :2 the vice Isresi o. en t, wh o shall serve
as Chairir-- the Secretory Of Labor, who shall serve as Vice Chaim.— and
not more than fifteen other members appointed by and serving a: the pleasure
of the Pres i den t. Members of the Co m miss ion , while attema M t4 meet ings or
conferences of the Commission or otherwise serving at the reouest of the Com-
mission, shall be entitled to receive compensation at a raze to he fixed by it but
not exceeding $75 per diem, including travel time, and while away from their
-Lo:nes or regular places of business they r- ., y be allowed travel expenses, includ-
ing per diem in lieu of subsistence, as authorized 1:)y section 73b-2 of title 3 of
the United States Code for persons in the Government service employed inter-
mittently.	 '

Sao . 703. (a) There shall he an Execu tive Vice Chairman o f the Commission
who shall be appointed by the President and who shall he ex ofticio r. member of
tho Commission. The Executive Vice Chairman . shall assist the Chan.—...mu, the
Vice Chairman, and the mernbers of the C ,,, nunission and shall be responsible for
carrying out the orders and recommendations of the Commission and for per-
forming such other functions as the Conmmission may direct.

(b) Section 103(n) of the :federal Executive Pay Act of Ifi5C, as amended (3
2205(a)), is further amended by adding the following clause thereto:

".(;12) Executive Vice Chairman, Commission on Equal Employment CppOr-
Vanity."	 •

(c) The Commission is authorized to appoint, subjee.: to the civil service laws
and regulations, such other personnel as may be necessary to ■.,.nable it to carry
out its functions and duties, and to fix their compensation in accordance with
the Classification Act of 10.10, and is authorized to procure services as authorized
by seczio: •, 14 of tho Act of August 2, :d•;6 (CO Stat. 510; 5 53a), 'on; at
rates for individuals not in excess of $50 a day.

, •

t;.
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H. R. 7152, as reported by the

House Judiciary Committee 



EQUAL EMPLOYISZN: 0 P7011TUNITY COMMISSION

SEC. 700. (a) There is hereby created a Commission to be known as the Equal
Employment Opportunity Commission, which shall be composed of five members,

-not more than three of whom shall be members of the same political party, who
shall be anpointed by the President by and with the advice and consent of the
Senate. One of the original members shall be appointed for a term of one year,

' •	 one for a term of two years, one for a term of three years, one for a term of :our
• ',years, and ono fora term of five years, beginning from the date of enactment of

this title, but their successors shall be appointed for terms of five years each,
except that any individual chosen to fill a vacancy shall be appointed only for the
unexpired term of the member whom he shall succeed. fho President shall
.designate one member to serve as Chairman of the Commission, and one member
'to serve as Vice Chairman. The Chairman shall be responsible on behalf of the

• Commission for the administrative operations of the Commission, and shall ap-
•, point, in accordance with the civil service laws, such officers, agents, attorneys,

and employees as it deems necessary to assist it in theperformance of its functions
and to fix their compensation in accordance with the Classification Act of 10410, as
amended. The Vice Chairman shall, act as Chairman in the absence or disability
of the Chairman or in the event of a vacancy in that office. 	 •

.1 .. (b) A vacancy in the Commission shall not impair the right of the remaining
members to exercise all the powers of the Commission and three members thereof
shall constitute a quorum.

(c) The Commission shall have an official seal which shall be judicially noticed.
(d) The Commission shall at the close of each fiscal year report to the Congress

and to the President concerning the action it has taken; the names, salaries, and
• duties of all individuals in its employ and the moneys it has disbursed; arid shall

make such further reports on the cause of and means of eliminating discrimination
and such recommendations for further legislation as may appear desirable.

.	 (e) Each member of the Commission shall receive a salary of • $20,000 a year,
except that the Chairman shall receive a salary of S20,500.

• (f) The principal office of the Commission shall be in the District of Columbia,
• but it may meet or exercise any or all of its powers at any other place. The Com-e • •

	

. 	 mission may establish such regional offices as it deems necessary, and shall estab-

4

lish at.least one such office in each of the major geographical areas of the United
' , States, including its territories and possessions.

(g) The Commission shall have power—
ti .	 (1) to cooperate with and utilize regional, State, local, and other agencies,
t •,.'	 . both public and private, and individuals;
f . • (2) to pay to witnesses whose depositions are taken or who are summoned
.1' . -.---	 before the Commission' or any of its agents the same witness and mileage

fees as are paid to witnesses in the courts of the United States;
(3) to furnish to persons subject to this title such technical assistance as

• they may request to further their compliance with this title or an order issued
thereunder;

. (4) upon the request of any employer, whose employees or some of them
refuse or threaten to refuse to cooperate in effectuating the provisions of
this title, to assist in such effectuation by conciliation or otaer remedial
action;	 ,.	 .

(5) to make such technical studies as are appropriate to effectuate tho
• purposes and policies of this title and to make the results of such studies ..

available to interested governmental and nongovernmental agencies.
1	 (h) Attorneys appointed under this section may, at the direction of the •om• a
:•*. .	 mission, appear for and represent the Commission in any case in court.i.-

HOUSE JUDICIARY COMMITTEE REPORT • 14,-;

organization to discriminate against any member thereof or applicant for mem-
bership, because ha has opposed any practice made an unlawful employment
practice by this title, or because he has made a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, .or hearing under
this title.
• (o) It shall be an unlawful employment practice for an employer, labor organi-

• nation, or employment agency to print or publish or cause to be printed or pub-
: • • lished any notice or advertisement relating to employment by such an employer

•• or membership in such a labor organization, or relating to any classification or
referral for employment by such an employment agency, indicating any preference,
;imitation, .specification, or discrimination, based on race, color, religion,• or
national origin, except that such a notice or advertisement may indicate a prefer,'	 •

once, limitation, specification, or discrimination based on religion when religion.
is a bona fide occupational qualification for employment:

.
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PIIILVENTION OF r:CLAWFUL IL:A:LOY/AZ:CT ra.ke-rxers

Sec. 707. (a)--WheaialterAis charged in writing,...uader_oath_by_ orna behalf_af-
a person claimingto be aggrieved, or a written charge has been filed by a member .
orth-d-C7Sii-irnission Trind suell-eriarge'setsTortli the facts upon which it is based)
that an employer, employment agency, or labor organization has engaged in an.
'unlawful employment 'practice, the Commission shall furnish such employer,
employment agency, or labor organization (hereinafter referred to as the "re-
spondent") with a copy of such charge and shall make an , investigation of such
charge. If two or more members of. the Commission shall determine, after such
investigation, that reasonable cause exists for crediting the charge, the Commission
shall endeavor to eliminate any such unlawful employment practice by informal
methods of conference, conciliation, and persuasion and, if appropriate, to obtain
from the respondent a written agreement describing particular practices which
the respondent agrees to refrain from committing. Nothing said or done during
and as a part of such endeavors may. be used as evidence in a subsequent proceed-
ing..

(b) If the Commission has failed to effect the elimination of an unlawful em-
ploymeni :.acLico - And_ to obtain_ Voluntary compliance with:thts
advance-thereof-if circumstances warrant, the Commission ,ii it Cis tejrnincilf.Ec-rL
je so.n	 u  	o believo-tho-respondent_has_onaagc.!cilin-,..br_is...erigaginglin,--

aLiinlr.wfuLeanployment practice r shall,..within ninety days;_bringa_ciiiiAct4oLL.-
to_prevent the respondent.frora	 such unlawful employment practice,
e-,Lecept_tlaat-the Commission- shall be roliewed_oCany:o'or4-,atiOn7td:bri-fig=CLVir-z
action in any case in which the Commission has, by affirmative vote, determ ined.
thlit_the_ bringing of a civil action would- not serve the public interest.

(c) rf the Commission has failed or declined to bring a civil action within the
time required under subsection (b), the person claiming to be 'aggrieved may, if
one member of the Commission gives permission in writing, bring a civil action
to obtain relief as provided in subsection (e).

(d) Each United. States district court and each United States court of a place
sut oct to the jurisdiction of the United States shall have jurisdiction of actions
brought under this title. Such actions may be brought either in the judicial
district in which the unlawful employment practice is alleged to have been cora-
mitted or in the judicial district in which the respondent has his principal ofae.
NO such civil action shall bo based on an unlawful employment practice occurring
more than six months prior to the Sling of the charge with the Commission and
the giving of notice thereof to the respondent, unless the person-aggrieved thereby
was prevented from filing such charge by reason of service lathe Armed Forces,
in which event a period of military service shall not bo included in computing the'
six-month period.

(c) If the court finds that the respondent has engaged in- or is engaging in an
unlawful employment practice charged in the complaint the court may enjoin
the respondent from engaging in such unlawful employment practice, and snail..-,
order the, respondent to take such affirmative action, including-reinstatement. or •
hiring of employees, with or without back pay (payable by the employer, employ-
ment agency, or labor organization, as the case may be, responsible for tho unlawful
employment practice), as may be appropriate. Interim earnings or amounts
earnable with reasonable diligence by the person or persons discriminated against
shall operate to reduce the back pay otherwise allowable. No order of the court
shall require the admission or reinstatement of an individual as a member of a
union or the hiring, reinstatement, or promotion of an individual as an employee,
or the payment to him of any back pay, if such individual was refused admission,
suspended, or expelled or was refused employment or advancement or was sus-

' pended or discharged for cause.
(f) In any case in which the pleadings present issues of fact, the court may

appoint a master and the order of reference may require the master to submit with
his report a reco--ended order. The master shall be compensated by the United
States at a rate to be fixed by the court, and shall bo reimbursed by the United
States for necessary expenses incurred in performing his duties under this section.
Any court before whica a proceceing is brought under this section shall advanco.
such proceeding on the docket and expedite its disposition.

(g) The provisions of the Act entitled "An Act to amend the Judicial Code
• And to dofino and limit the juriadiotion of oourta sitting in oquity, and tor otha •

.	 '

.r•

•	 •	 •

• ••
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(i) Tho Commission shall, in any of its educations.: or promotional activities,• .

cooperate with other departrn-ents ad agencies in the performance of such educa-
tional and promotional activities.

•.•
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)	 purposes," approved March 23, 1032 (20 T.5.S.C. 101-115), shall not apply with .
respect to civil actions brought under this section.
. Cr.) In any action or proceeding under this title the Commission 'shall bo liable

■*	 for costs the saroeas a private person.

.	 -ir:CT ON STA:::: Laws

Sze. 70S. (a) Nothing in this title shall be deemed to exempt or relieve any
person from any liability, duty, penalty, or punishment provided by any present
-or future law o: any State or political subdivision of a State, other t-- - any zuch
law which purports to rc,,ce or permit the doing of any act which would be
.An unlawful employment practice under this title.

.!	 (b) Where t1e:0 is .0. State or local regency which has effective power to eliminete
l •	 lend prohibit diser' — 'nation in employment, in cases covered by this title, and the

Co:ree 'esion deterre ' e es the agency is effectively exercising such power, the Com-)	 mission shall seek written agreements with the State or local agency under which
the.Cominission shall refrain from bringing a civil action in any cases or class of.
cases referred to in such agreement. No person may bring a civil action under

.7.	 section 707(c) in any cases or class of . case,e referred to in such agreement. The)i	 Commission shall rescind any such agreement when it determines such agency.	 no longer has such power, or is no longer effectively exercising such power.

:Nvieseecnr:oNs, issrz.moss, auConaS
■	 -	 .• . •
I	 Sae. 700; (a) In connection with any investigation of a charge filed under

•••• •e section 707, the Commission or its designated representative may gather data•i. regarding the practices of any person and may enter and inspect such places and
such records .and make such transcriptions thereof), question such employees,
and investigate such facts, conditions, practices, or matters as may be appropriate

. ..	 to determine whether the respondent has committed or is committing  an unlawful
employment practice, or which may aid in the enforcement of this title.

(b) With the consent and cooperation of State and local agencies charged with
••	 the administration of State fair employment practices laws, the Commission may,

• for the purpose of carrying out its functions and duties under this title and within
;he limitation of funds appropriated specifically for such purpose, utilize the

1 : 	 services of State and locelagc;:cies and their employees and, notwithstanding any
e •	 other provision of law; may reimburse such State and local agencies and thee:
 enplovees for services rendered to assist the Co— ission in carryinc; out this title.. r ,	 ,kc) Every employer, employment agency, and labor organization subject to...., this title shall (1) make and keep such records relevant to the determinations of

.1	 whether unlawful employment practices have been or are being committed,

.!..	 (2) preserve such records for such periods, and (3) make such reports therefrom,
as the Commission shall prescribe by regulation or order as reasonable, necessary,

e ••	 or appropriate for the enforcement of this title or the regulations or orders there-
:t	 under. The Commission shall, by regulation, require each employer, labor•• i .	 , e .organization, and joint labor-management co-----'tte.e subject to this title which

controls an apprenticeship or other training program to maintain such records as
•I are reasonably necessary to carry out the purpose of this title, including, but not

limited to, a list of applicants who wish to participate in such program, including
the chronological order in which such applications were received, and shall furnish

t.. •	 to the Commission, upon request, a detailed description of the manner in which
r•	 persons are selected to participate in the apprenticeship or other training program.
le	 Any employer, employment agency, labor organization, or joint labor-management;e	 co-----'ttee which believes that the application to it of any regulation or order1I.	 issued under this section would result in undue hardship it may (1) apply to the

•Core ee 'ssion for an exemption from the application of such regulation or order,
or (2) bring a civil action in the United States district court for the district where e, • such records are kept. If the Commission or the court, as the case may be, finds
that the application of tl•.e regulation or order to the employer, employment

• service, or labor organization in question would impose an undue hardship, the
Commission or the court, as the case may be, may grant appropriate relief. '

.•	 INVZST:GATO:3.1' eowiens
,	 . Sac. 710. (a) *For the purposes of any investigation provided for in this title.,
••	 the provisione of sections 0 and 10 of the Federal Trade Commission. Act of Sep-

• tember IG, 1014, as amended (15 U.S.C. .10, 60), are hereby made applicable to
the jurisdiction, ;ewers, and duties of the Commission, except that the proerisions
of section 307 of the Federal Power Commission Act shall apply with respect to
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IILS2 CON'CaESSIONAL RI:CORD - SINA.T2 May 26'
rcli^:on. r.c:c. or r.ational oils- :n in orly con-,	 (c) '1'ho Federal Executivo Pay Act of 105C,', 	 a stibaecluentr,:,:,:...ecrim,,,:. Any officer o: et:I-
n:unity, State, sectlon, or other :.::::"., ,-,': In	 C.Z; amended (5 U.S.C. 21:O1-1‘. • 3:,), :c furtilc.: , p*.c.yee o: the C:h.r...1.5:ion, •.:no s1::.:1 raahe
Lilo av  • ''- blc work .C..)::::: ir. •lily coo:triunity, amended-	 public in any fn..nner whatever any :r.forrr.:...
State.. section, o: other area.	 (1 ) by adding to secuon 105 tIlcrco: (5 Lion in vlolatio:i of tl-hs r.ubsect:on ,-..!..:.:. tie	 •

U.S.(:.220,1) the following clause: 	 deemeci: guilty cf a. ntiscie..-heano: tar..(: ..;late -an:a:all:1 employment' prec:ices •"(a2) Chairman, 1.4'11:al :1.4n1)loyntent Op-	 cohy lcUon 'tile. of  &h:..11 'r.,:: 'lire(: not :LoreShc. 7:.4. (a) I. shall be an v -'• wful em- portmilty Conim l•• 'on"; ar.ci	 than C:.1;Q0C., or h,:prIzoncO,*n oz. rhore than coopla...ent practico for on ernployer to dis•	 (2) by :lilcI:li • tO cliiiiNo (:5) 0: C,:etton	 j:.,ar.	 	
cri- •- •tte 11 ,.:.tAnst any of his entployeez or	 100(a) ;hereof (5 U.S.O. 2205(a)) the folicr,v- 	 (b)-X;1• ,..:e e'.-se of an alleged. tinlawfo:

	

plicaiito for omploylnont, for r.r. col,dloy-	 Ins,:cnIplo, .•.,:r.z. •,-,r ..c.L:c.: OCCUrrlr,z, Ill C.. State,:her.: .1genc}' to (1h:ern:tin:it() ar,..inst. any 1o.-	 -EquA1 Larip1oyrile111, OppOrtUllIty Commis- or political subdivision c..! :. • State., wb:chdividual. or for a labor or,....r.htatiott to cits-	 &Ion (/.)."	 .	 has a State or local la y; p...,,hiblting L1-.0 LZI•
Crihti:ir.t0 ii:;:illist, any li1C1111),:r thereof or	 ( r 1 :I-a: principal o:llee of tho Cotronission 	 1,-„w;u1 en-,e.,10,irr..,-„olz, prac t...ca ,:„*...,:,,,,z,-; ::11C is:-r.:.olicar.t for mentbersliip, beeauso Ile lias 	 shii:1 I.Kt ill Or ....iar the :1.,trict of Colurr.bia.	 •tabilahir.,-; or authorizing a St.s.t.:: or localr.•;.;,.)sed any practice. made an unlawful ein- 	 hut. it nuiy meet or ex,re.sa any or of Its ‘'.;;;;;.;:ority ,t.c., :',,rant o: Leek* retie: - fro.a tucil

or ; •	 ployment pr..ctice by this 1.1:1;::. or becittiso	 powers at any uther pl:Lr,:. 'rite Co:nrhission i practice GC ' tO Institute. C.:1::,1r.:).I• proceed-lie 11:is r.lade a charge, testi:led, as 	 theyest:thlish such regional or State oliicer;	 1:1::::: <with rer.peet thereto upe.n recelVini:'.• 	 participated In any inar.ne: 1:1 an Invcotigit- as it cleeins necel.r.ary 1.0 aceomplish the pur- notice thereof, r.o charge :nay Lc fli,::i unCer:ion, proceed:rig. or heath';,tinder this title. pose of Illia title. 	 sul:aection (a) oy the peraon a-y,,-;.*:eved be-

	

( b) :t Lltall be an un'omf u: employntent	 (g) `I'ha Commission shall have. power- 	 fore the expirat.on of c.:Nty da:.'s after pro-p:act:co for an crhployer, labor or;,-.11112:ition,	 (1 ) tO coo orate with and. w:th their	 cei:Oin;;s :lava i1C:Ch cor:trr.,-.:r.ccti t• lcier the
O: .2:112:0yr,t0:1t. agency to print or publish or consent, titilize regioual Stat.). local, and Stoto or )deal law, unless such proccedizzacotn,c, 1.0 tic printed or ;Aulliiellslil. :Ail y I■otled other azahc:co, 1,or.11 2oblIc ttild private, and	 11:tve been earlier	 •terminr.ted, provided tliat.
G: advertisement. relating Lo 0111:40yr:Ac;it. by	 AnOl v icIlli16:	 such sixty-day .)eriod shall be exteocied to
41:C11 :',:l employer or niembersIllp In or any	 (2) to pr.y to witrieSSe:: V/1":6Se deposit:0116 • One hlllidrCcl ahol t ,.ver.ty day.; aur:c., theclit,sification or referral fur ent;-,:oyrnent by 	 :ere 3.:.%i.. or W2iii ...re A.L.V.161out . ..1 hefore the.	first ','4.:..■: after tlic effe.:tive date of s.,:cr.
Slt:::: it 1.-A1:,,,r :Ar.;;A:liz..‘tior.. or re...4.1:14 -..., 1111y Coira.1'..;;;i(n1 :,r .l 11.}' tiC US ugi qtts the same	 1-1t;tto Ur local :.'\\'.:: ....r.:,* rec;ifireonent forclassification, or referral for employment by w

1"	

ilili:,s itite. ritiiea,,,, fi-i% r.s :.rt: y....:1 tO Wit-	 LL0 conlInenceo en: of such proceeUlogs :S
stIch ,:11 emplo;:nent agency, 111(1:c....tiu.; any	 11 C: 	 hi. 1.1.0 .:V11■1.;: Or the 1.1n1;ed sta tes;	 lr:.1,01:01.1 by r. S • ate or.lccul	 authority other
•,-.:,:e..:11.2c, lAulit...4.:011. iipC•Clf:CAll.)11. or xis- thar. a. rt!C;ulrer. -..:31L 0: the .:21,1:1.; of :e written,:1) . :o 113:•1;.' ' to peroons st/O;0ct. tO th1s •4:rim:nation, b:iuci.i on rile::, color. rei:;;; '' ' 11,	 .;	 r.r.0 signeci state,.;:ent of the ::.CL:. upon winchtit!C.4444':1techuti.• ,l 11,:sir:L:ini,t, ilt; the y moyex • or national Origin. except that soco :I	 the. proceednig :: In..ed, Chi: prc,:ecdir.g shailre(011:;1. It's luta no.• their co:hp:Ia.:co wiChnotice. or odvertl.nintent :nay :3'•(4: il pre:-	 ,	 be ticeil,CCI 1.0 11..vc 1.:een coinntenced for :.:;e •l	 1:w'till'till ill:e or an ori.1,,r .4....1 1„:101-01.11:cl.:::-.erence, limitation. e,) 	 GC illi.cria4A:■	 pu

i	

rp.,ses of cl'as &ob y.ectioi: az. thi: tlme. such.011 vq,.;11 ho re 	 of il; Atny cillploy0r.It:AL10:1 imze.■.: oil rellglou, seN. or Ilatli..1:41	 statentent is se.,z. by..::egistered in:.:1 to theWil.', • ,, i • ullrloycs::: or bOalle of tili:in, or (11)0:1•;1:10:1•;1:1when religion, sex. or national origin 	 appropriate Sta .. a or local aut.ho:Vy...11y 'h,l,or org:.1.z:LtIon. W1,1000 inemberS oris a bona tido Occupational qualification for
ym :ent:.mploe	 1..o::03:11: of thonl, reluse or threaten. to reruso 	 (ci In the ca : e of any charge flied by a. to ct,OperAle In effectuating the provisions anember of the ;on:miss:on allegio:r, ao or.- ...
Eruct E7np;oyment Opportunity of this title, 1,0 to.hl,t 1.:1 such c:rectuation lawful c:: •)1..	 ant prACLICZ: oz.:Ur:ie.; in a

Ci.7;l7r.iscion,	 by e.00caliaticol or such ot.lter remedial action 	 State or politi, al subdivision ci a State. •.:
. ...:C:.e...:C:.. ;35. (a; There Is hereby created a 	 as is prOvicled by this t.itlo; 	 which has a St .t.i: or lc,cr.1 law prollithur.g ''...."
commission to be known es the 1.kinal 	 i3) to make liliell t.i.,ClIalcal studias ;la are the practice' a ',aged ;Inc:	 stoblis •- . ^ .; or
Ern;)loyrnent	 Opportunity	 Commt,slon, Appropriate to effectuate the purpose.; and authorizing a z tate or local authcr.ty -.0
which r.hall be composed. of five members, po'hc;ea of this title :lnct to inake. the results era n: or se.elt• re :ef from. socl: practice c,: v.',
r.ot more than three of whom shall be of such studies available to L110 pul)lic•	 institute crimln il p.o...44.1 1:1,-.:s with respect
•tembers of tho wane political party, who	 (6) to refer :hatters to tre Attorney Gen- .,Hereto Upon riceiving notice thereof,. the
shall be appointed by the President by and eral with recor.lniendaCIO:14 for Intervention Commis-sion sha.l. before ,taking ar.',,, action

	

111 a civil acti•-rit broualit ..)y an aggrieved 	 with respect to such charge, ^.G'::': 	 is ap-with tIte advice and consent of the Senate.
Ca:: of tile original members shall be ap- party under section 706. or for {lie.institution propriate State or local onicials an:!.

,e 
u bpsa

p.-1::ted. fo: a term of one year. one :'or a	 a civil OCLIOil 
by the Attorney Ger. eral request. afford their. a reasonable ti r.., utof terrn of tteo ;,, ears • one for a tern' of three ct. less that'sixty days (pi• orldc::: tr.:ht sta:hunder section 701, and to acivlse, consult,

:,• :::s. one for a tern' of four years, and one and assist the Attorney *General on &uch sixty-day perlod C:Iall be extended tO ,X.1..)

f o. : a tern' of flve. years. be.glimina from the

	

	 hundred and twenty day C.U.ing tIte tir.:. I.e.,:matters.date of enact:I:ant of this title., but their

	

	 after the effective date of such State or local( h ) Attorheys at,p :.::, t, ,c1 1.u:der • this see-successors shall be appointed for terwai of five	 law) t11110 ss a s'nertc• r period is •requeste:1,tion tr.ay, at the ilirect-or. of the Coir.rnis-year:. each.	 except; that any individual C110■	 to tiCt, under :iiIch Stote or .1cCal .N tosion. appear for And represer.t the Cornalls-ser. or, .fill a vacancy shall be appointed only 	 remedy the. practice alleged.
6/04 ill tatty cr.so tit court.	 shall

	

(i) Thc Cornnlls,i1on shall, In any of Its	 (d) A charge uncle.uncle. subsection (a)for the une.xpired term of the rhernber whoa:
he shall succeed. The President shall clesig- 	 be tiled within r.inety days' :e: t:' al:C:61

cchwc.:1...or..,1 or pror4101.4,21:-.1 activities, co-nnte 'J i c member to sC7VO Ar. C:1:4:::11:::. of	 unlat,:f tat eTr-,T.-ii-ireift-fir.:7Cti .C.c ro.:e.orre,-..„ e).•
ap,racc.. wItii other department:. and hgailcica•• the Comnii:sion, Ulla one menhe: to servo	 c

	

iii the performance of i...•.cli educational arid	
ep; that in ther-Case of an tIllis.wful •:;.-

/ArOAllotioii;i1 4ctivitl.:..s. 	
pioymer.t pra-ctIce -Witli. resPect to v:hich :ha. ' As Vice Chairman.' The Chairm an shall li

• retg,onr.ible on behalf of the CorontisS10:1 for 	 person aggrieved has • followed the procedure.
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to o'otaui voluntary con • pliailee w:t!'. •:::•
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•C-\iNGR...S.Si()Ni%:. 	 SE'NT.i ' en;"

;Isurul cmplc,:i• in,,nt practice. Upon ap-
e.neeine e 1.)y t'oe compiailient and in suet
eircurnsuoiers its the court :I•ay (teem just:
eine court 1. , ay' eppomt	 attorney for such,
rempl: 	 	 'lid' may all1,11071;:e the corn-

' me s..cca•l c• t or the Cotton wiLholtt the Pay-
• .:,,:.t o: fees, costs, or security. Upon timely
,;e?I:eation. the court may, in its (dee:et:on\
permit. the At:•r:toy Generel to Intervene 111
such	 arttan. Upon request. tile court
r,tay,	 :ts dirz• retifin,' - staiurther proceed- Jr

:ie5 efrfr-r.ot-rnoee then .: x:-y' days pending.
:lie teens:nation of State or :ewe: •roceed:il•:3
eeeer . Lod 1;1 suhsection (1); or the ciforts of

Comm's-A:on to o'otain:: 	 ter/.
... nee.

,fi :feels United States :list:let con:: and,
zeelt Unined ceurt of a ;,sure subject
te :he jur.-dlet.on o: the United .,,late; shall
heve ;;;:ischetion of actions brought. under

r.ctior. :hey bebrosse.ht :n any
di,trlet the Stete Ir. which the

uel•wfn: onu ,loyntent prectice is alier:ed to
eave been committed. in the judIcial district.

tl.c.•	 rscords relevant
• • to st;:".7. •,::acLic:e are mair.tained end ad-

nensistered. or In the tut:lc:el CIIStrIet
ch the plaintiff would he y C worited but

fc: the shekel unlawful employr.tent prec-
t:ee. but.	 the respondent Is not found,

r.ry ouch district. such ar. action
.00 •,:01:;:'1tt■le 14dIelal c:iztziez

which the respondent has his principal
pin-pores of sections 140e and

',ICi of tizic 2fi of the Ur.ited States 'Code. the
;Indicial district in which the respondent has
a.s oinct• shall In all cases be con-
slee:ed a di:.tr.cr. Ir. which the action zr.iglit
heve been brouz,lyz.

fgl If the court finds that the respondent
aee intentionally engaged in or is intention-
..:y ereertir.gIr. an unlewfsil emp mloyent

ectice charged In the corepleint. the court
atey enjoin therespondent from engaging

such unlawful employment practice, and
sneer stic.h rifilrraritive action as may be ap-
ere,priate, which may Include reinstatement
en hiring of employees, with or WI hout beck
pey (;):• •1'a Ole. ley the eir.ployer, employment
re;er.cy. or sac:.:: organization, as

sv 
the case

-• be. repr.or.,:ble. for the uniaful employ-
, :ne•:.	 practice). Interim	 eernings	 or

eaeounte ea:enable :with reasonable diligence.
.	 dy 1he persor. or persons clIscr'--'-^ted.

operate to reduce the back pay
other-wis •e allowable.. No order of the court
rand rligui:e the ache:is:don or reinstaterner.t
of an *---"vidual reea merober of a union
or the hirir.g. reinsteterr.ent, or promotion of
en tr.dividuel as an employer:. or the payment
to him of any back pay. If such Individual
was refused admission, suspended, or ex-
pellee. or was refused ernploynter.t or eel-
7:17. ce rr. c t or was suspended or dischare,ed
for :.ny :caeca other tiler. discrimination

' or. eccount of race, color religion, sex or
netiona: ori:;in or In violation of section.
;CeI(r.j.

;*:.) ;he provistor.s of the Act er.titled "An,
.i.ct to amend the Judicial Code ar.d to de-
`r; and .omit the jurisdiction of courts

..eetting in cc; :sty, and. for other purposes.",
epproecd 'Meech 23. 10:::2 (20 U.S.C.
:feel; lot apply with respect to civil actions

under this eection.
(i)	 any case in which en employer,

cra:eloymer.t r.ger.cy, or labor or:,,ar.ization
feiit	 t•.th an or,-.	 0: a court

.	 he a civil action here	 ...;dc.: sub-

tOrney's fee as part of the costs, and the 700. the Commission or It:, designatect
Commission end the United Striten Ellall be	 resentative J.....^" C.1; all reasonable tire .-, ...v.:
iiiible for CO:.t11 the 1..11:1r at a pelvete peeson.	 eccese to, for tile purpo:.e:: of eo	 on

	

tdr,..:	 -	 .
Soc. '707. (o) Whenever :he Attorney Gen- and the rieht, to copy any evidence e - ..:y

cral' has reasonable eaur.0 to hc•;;ev• sn.o. a ll y per::on being Investegeted Or proci:....ed
person or group o: persons Is engag•il in a against that reinter, to v e 'ewful employntent
pattern or practice et; resis:anee to t he roll	 practice:: covered by thIr, t.:t:c ,-,r a.: Is re.cvar.t
enjoyment of any of the rigi-d s seelir,..1 by to the charge under inve_ntigation.
this title, to ot Chet the pet, p ri; or ;'tactic,)	 (b) The ete e -slission zn-c; cooperaeenilth
is of such a nadir.' and is ilineurled to deny	 State nod local Age:is:es eherged w.,e,! tile
the lid! exercise of ',he e i gt,o, her, in Os-	 a( *,/ninl,,Lrat.lon of ::tats fair eniphe,i,..eit.
serwea, the Ai toieeey	 % al may ie e..;;; a peewees laws a g es. with the cons,:nt G. .
elvIl :le:Awl 1:1 LI*, :ypro;,r . .,te dls:rie.:, rout;;	 ,1ene:e., may for the purpoee of ca.:.

.'01n-
n;;

or the :hilted Ste; ts by till	 w11ii l ig	 .1.	 It a	 n.	 mil; Iz	 71

	

s funetton5 8d dl:Lles :MCC:"	 :.Is
pieint ( I) stene(1 by kiln OW In 111:: ttl),.,.`31::n 	 t: tea and v:ItItIn t.11e I:MIL:It:on or ..	 .es •
tIle Aetine Ati,,rwy (Ionerd). 1:;) eettiitif	 ep:•roprinsted speci:leaily for sinch ru I :.,::
forth f.lets pertattii:ie. to '.orb pattern oe utilize tile Service—; Or such :;:e1;r1e.. • :L(.4

P •ac t l ee . and ('1) r•ri o Ne.t,:g mees relief. iii- 	 thenr employees and. notwithst.incitn_ 1 ,.y

chid nig an appliee Lion fur a ; . c . rnitu,vis t, or other provision of law, may reirr.ourto :! ..x.
temporery injunct.on, restraining orcler or agenciee and their e:ee,loyeee for se: 	 es
other order against :liepersons or person:; rendered to aesIst the Cee--'-elor. ill cr,,-;.-e-
responsible for 51.1( ..11 pat; ero or p7nctIoe, an	 in;• out this: title. :r. f 11:-the:ence of s s.:h

ho deems necessary to ineure the :sill en- cooperative efforts, the Comm:es:on neay n-
joyment of the rights herein dereribech	 ter into written af;rcernento with such St .4

shall have and shell exercise jurisdiction of
peoceedings instituted pureuent, to this sec-
tion, and in any stich proceeding the Attor-
:ley General may file with the clerk of suet:
court a receuest th;!t, a court of three judges
be convened to hoer arid cleter e' ee the cese.
Such rcqueet by the Attorney General shall
be accompanied by a certificate that, III :lit;
Opinion, the case is •of genera: publi• im-
portance; A copy of the certificate end re-
cosest. for a thrre-judge court teeell be
Immediately furnisisecl by such cler'‘: to the
ellicf judge of the circuit (or in his :elver-lee,
the presiding cleetdr. ju(tee of the ciresint) in'
which the case is pending. Upon recr:pt of
such request, it shell be the duty of the chief
judee ‘); the circuit or tine presiding circuit
;ticlee, as the case nay be, to clesh:orti • Ins-
er.ecile.tely three judges In such circuit, of
whom at least one •hall be a circuit judge and
another of whom than be a district jtrign of
the court In which the proceeding NV:It; In-
stituted, to hear end determir.e such case,
and It shall be the duty of the judges so
designated to assign the case for 11,aring
at the earlient practicable date, to partieipate
In the h...s.aring and determine:eon thereof,
and to cause the case to he In every way
expedited. An appeal from the final 'judg-
ment of such court will lie to the Supreme
Court.

In the evens the Attorney General fails to
file Stith a request ill soy such proceeding, it
sha l l be the duty of the chief judge of the
district (or hs iris absence, the acting chief
judge) In which the ease Is panda;; immedi-
ately to designate a judge in such district to
hear ar.d detersr.ine the cane. In the event,
that no judge Ir. the district Is availah:e to
hear and determine the case, the chic: judge
of the district, or the aeting chief raise, as
the case may be, shall certify th:s fact no the
chief judge of the circuit: (or In his abeence,
the acting chic: judge) who shall then dee-
Ignetie a district or circuit, judge of the circuit
to hear and deter-'-e the case.

It shall be the duty of the judge desig-
nated pursuant to th:s sccelon to es,ign the
coos for hearing at the earliest p:ectleable

• date and to cause the case to be in every way
expedited.

Efice: on Stale laws
Sze. 700. Nothing in t.t've shall be

deemed to exempt or relt'o.ve any perenn iron:
any liability, duty, penelty, or punishment
provided by eny pre.,ent or future law of any
State or political subdivinion of a State, other
than any euch law which purport:: to re.euire
Oe peemit, the doing of arty act which would
be an unlawful employment practice under

title.

;
• to compel eoni;)llance. seids ouch

.	 .
	Ary	 brought under G11.0■

;,r.ai-,ceetiii:17.1;roli,;ht un-
tI.;;	 •	 C.; 	  lie subject to appeal
A.;

	

	 ir. sections :201 and 12n, title
Z:itater. 'Code.

are; action Or proceeding ur.de: this 'In."4"2at' lone, insPeClfC'r4' retorts, .S:":3

title the court, In Its diecretion, may 	 agencies
' tat: ?rev-	  party. Other than the Co---	 Soc. 703. (a) In connection with any Ir.-
Lisa or the United Statce, a rewionablo 	 'Vast:gat:On Of a charge Stied under section

.	 .
•

(b) The district; courts of tile United Stater: •	 7.yor local agenciea and eUell a;;:ecracata
Include provislor.s under which the
mIreion. shall refral	 from, processing a
charge in any casee e: class of ceeee
fled in shell	 nu, and ti•.de •  which
no person may bring r. civil act:or. tinder
sectior. 700	 any cases or cies:. c: 	
spe.efled, or under tvliich the Con:ra•:sic
shall relieve any per:or. or dillse of persons

Filch State or locality front requirements
Imposed under thie section. The Co--'	 -
sion shall reeeinci any such agree.mene when-
ever It deter-'~ce; that the agre.ernent r.0
Joel:et ie.: yea the Interest of effective enforce-
ment of this title.

(c) Except as provided In subseceicn (d),
every einpioyer, employment. aeency. and la-
bor organization subject to this title shall
( / ) make and keep such records reievent
the determIr.attons 0: whether unlewful err,-
ployment practices have been or are being
committed, (2) preserve such records for such
peziocis, and (3) make such reports there-
from, as the Commission shall prescribe by
regulation or order, after public hearing, az
reasonable, necezeary, or appropriate for the
enforcement of this title or the regulation.:
or orders thereunder. The Cormr.issie,r. shall,

by regulation, reculee each employer. labor
or:,--,nizatior., and joint hebor-ree--.,,ernent
committee subject to title title which oar.-
trots apprer.tIceshlp or other training pro-
grant to maintain such records as are reesen-
r.bly necessary to carry out the purpeses of
this title, including, but no: limited to, a
list of applicrints who wish to pa:tic:pet:: In
such progrem, including the chronological
order in which such applicatior.s were me-
ceived, and shall furnish to the Co—en:is:cr.,
upon request, a detailed description of the
m^-ter in width percents are selected to
pert:elpato In the apprenticeship em other
training program. Any employer, employ-
ment agency, labor orgenization; or jeer.:
labor-manegement committee which believes
that the application to It of any re:tile:ion
or order Issued under tills .secticn would re-
sult In undue herdehip :hey (1) snnly to
the Commission for an exemption f. ..• the
application of ouch rezulatier. or order. or
(2) bring a civil action in the. (: •"-ed. States
cheteiet court for the district w.ls.cro, attele
records h,re	 the Cn:nre.:SS:C.:: 0:
CCA111., as the ease may be, ntids the . : the :17	 •
211c:et:or. of the regulaeion or smile.' to the
employer, employment nee:icy, or labor er-
genizetior. In cut,.: :c,:. • 	 .r.apso an un
due hardship, the	 ..	 or :h.:: i7ourt.
As the caws may be,	 grant apprz,prir.te

CO) The provisions of stibeeceion fe)
not epply to eny employer, emplo y. .:e
cogency, litho: cr';.anizazion, or jc.:nt labor
raarntgernene ecrarniteee with respect to inat-
ttqs occurrIn1 In any State or politIral sub-
cilvision thereof which has a fair entplo,Triont
practice law during any period In which such
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such advisory nna conciliation ( "outwits shall be composed of representative si
• l • ii i7.C• Es usideitt or liter` area for wnich thoy am appoinied, wi,o s..,a;1.;,:erve is

w i(hof::: c(•,;o:)(sils:11.:0;1, :m t . sb ; 1■1 rocoi VP I rall,L i wr : al ion ;In d Per ,%: -' lli i;1 ;!ell ..-	 t
of sultslstence as anthorl4eil hy section 5 of the Act. or August 2, 10•.:( -■3 	 .	 r:
U.S.C. T,ili-2), for persons serving Wii how; comp•ns-ation. 1`ite Cointaiss.on 	 g11may innl:e provision for technical and clerival assistance to such councils . 	 :•
00(1 for the expenses of such iissisitlnce. ,Ateftehers of such conneibs slatil he ';::
exempt from the operation of,title .18, United ;States Code, sections 2til, 2S::, 	 •
28•1, 431. owl 1014. and section 3 ..)0 of the Revised Statutes of the United	 iStates t("i U.S.C. Ir.)). i(I) Attorneys appointed under hill; section nuty, at the direction of the Coln-

f:mission. appear for and represent. the Commission ill any case in 'court.
i:Ii) The Commission slin11, lit oily a its C(111(!ft I ionit I or prot1101iOnt■I /1 eti VI t.ios,

Cooporn 1 (1 with other departmelits and agencies iii the rerfOl • ilit■lit,V of such eau-	 R

cotional and promotional act iVi ( it's.	 ..

ritE.VENTION	 IrN LAW rm., KNITS/1Y if ENT CRACMCES

	

Svc. D. (a) 2.heCommission is empowered, as hereinafter provided, to ..p 	 e, ;-)nwt,_
faa./.„;„ilLs."ILLAly	 raet iee .afj_tet f or t..11-	 _

(It) Whenever a written charge hos been filed' by or on behalf of any person
claiming to be aggrieved, or a written charge has been tiled icy a member of the
Cominission, that any person subject to the Aet • Ittis engaged in any unlawful
employment practice, the Commission shall notify the person elmrged with the
commission of on unlawful employment. pro • tiee (hereinafter referred to ns
the "respondent") of such charge and :distil investigate such charge and if it
shall determine after such preliminary investigation that probable cause exists
for crediting such written charge, it shall endeavor tr. ohhut nate any unlawful
em;iloyment practice by informal methods of conference, c onciliation, and
persuasion. Nothing said or done during and as a part of such endeavors may
be used as evidence in any suhsequent proceeding.

(c) . If the Commission fails to effect the elimination of such unlawful practice
and to ()Main voluntary compliance with this Act. or in advance thereof if air-
cumstances warrant., the__Contutis.siou...shall_haye power to issue and c'...„Lusato____-
te served upon .the_respndent-a compli t inttating tliFTTfifirA7,g irithat.	 nresect,

•together with a notice of hearing_ befoat_the (!ititTfaissi(Tn, or a member thereof". •
or- before a design

-
designated agent. at. a place tifereift ton__S!,178 

riffe17-theservice_of.such, eompladut-:---No -cOmplaitit-shallissne based upon any
uMawfol employment practice occ u rring more <11:11< one year prior to the filing
of the charge with.the Commission uniess the ),arson aggrieved thereby was
prevented from filing such charge by reason of service in the Armed Forces, in
which event the period of military service shall not lie included in computing
the one-year period.

(d) Time . respondent shall have the right to file a verified answer to such corn-
pinint..and to appear at such bearing ill person or otherwise,. with or without
Counsel, to present evidence .and to examine and cross-examine witnesses. -

(e) The Commission or a member or designated agent conducting such hear-
ing shall have the power reasonably nod fairly to amend any complaint, and the
respondent. shall have like power to amend its answer.

(f) All testimony shall be taken under oath.
(g) The member of the Commission who_ filed_n_charge shall not participate

in a hearing thereon.	 ..•
'Co) At the conclusion of khnnring before &member or designated agent of the

Commission, such member or agent shall transfer the entire record thereof,
to- the Commission, togetherVith--his-recommended-dec.ision and copies thereof
shall he served upon-the parties. The. Commission, or a_panel of three qualified
members designated by it to sit and rieTliti- tlitrCifiriiiiission in such ease, shall
afford the partiesan-opportnnity-te - be heard on such record at a time and place
to be specified upon reasonable -notice:— /11- fts discrettoii,.. the Commission upon
notice may take-fUrthertestimeny:—

With the-approval of the member or. designated agent conducting the
hearing, a case may be ended nt any time prior to the transfer of the record
thereof to the Commission by agreement between the parties for the elimination
of the alleged unlawful employment practice on mutually satisfactory terms.

(j) If, upon the preponderance of the evidence, includin g all the testimony
taken, the Commission shall Lad that the respondent engaged In any ualawful
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sixty days pending the termination of . . . the efforts

of the Commission to obtain voluntary compliance."

It is obvious from this provision that Congress

meant at the very least for the conciliation step to

have been initiated before the charged party could be

brought into court. Senator Humphrey, for example,

explained that "Where a suit has been brought, the

Court may stay proceedings up to 60 days, pending the

termination of proceedings under state or local law

or further efforts at conciliation by the Commission."

110 Cong. Record 12722 (June 4, 1964) (Emphasis supplied

The importance of having at the least initiated

conciliation before the lawsuit is brought is equally

obvious. For otherwise, the protection which Congress

intended would be entirely destroyed and replaced by

a system of suing first and then later asking the

defendants whether they would like to avoid what has

already happened to them. In colloquial terms, it

becomes a system of shoot first and ask questions later,

and this is most certainly entirely contrary to the

procedure intended by Congress.



0	 0
The Title VII case before the Tennessee DistrLct

Court:

The Court's opinion in the Hall v. Werthan Bac
S

Co., case,251 F. Supp. 184, expresses the view that

having conciliation before the civil action was des4n71

?1-1to give charged parties the opportunity of avoiding

the lawsuit.

The background was that the plaintiff who brought

the suit had filed a charge with the Commission alleging

that he and "other Negroes simiarly situated" had been

denied equal training, wage increases, and transfer

rights. The Commission "then attempted unsuccessfully

to obtain what it considered voluntary compliance with

the provisions of the title." When the suit was filed,

another Negro employee sought to intervene, and the

Court allowed him to do so on the theory that "while

he had not proceeded through the Commission, the

purpose of the requirement of resort to the Commission

has already been served" by the charge filed by the

plaintiff.

Since the Commission had taken the conciliation

step in that case, the issue here was not directly before
the

the Court for decision. However, it was raised by/Court's

8 Concerned with whether a suit under Title VII
could be maintained as a class suit.
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analysis of the right of an employee who has not proceeded

through the Commission to intervene. In this analysis, the

Court had this to say of the purpose of the conciliation process

when the Commission has found reasonable cause:

"It seems clear, therefore, that the

requirement of resort to the Commission

was designed to give a di3criminator

opportunity to respond to persuasion

rather than the big stick of injunction. . . . H

The opinions of the commentators:

The commentators who have written on the issue here

before the Court have likewise expressed the opinion that

conciliation is required as a prerequisite to the institution

of a civil action.

This is, for example, the explanation of the staff

assistant to the Senate Labor Committee who was praised by the

title i s floor manager for his "outstanding work in perfecting

the Senate bill and in advising the members of the Committee

on Labor and Public Welfare on the relationship between the

Senate bill and the House bill." 17 This staff member, now

17. Senator Clark at 110 Cong. Record 12596.
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Deputy Solicitor of Labor, stated in discussing the

procedures of Title VII at the New York UniversIty

Conference on Labor last year that:

"It is only where the state action ,

if any, has been invoked and has been ncn-

productive and where federal conciliatica has

been unsuccessful that the aggrieved party is

given access to the federal district courts to

enforce his private right of action under the

Title . . .

"If the Commission decides the case has

merit but fails in its effort to conciliate,.

the complainant may then pursue his private

right of action." Edward D. Friedman, Racial 

-Problems and Labor Relations: The Civil Rights 

Act in the Proceedings of the 18th Annual New

York University Conference on Labor, pages

373 and 376 (1965).

IV.

In sum total, it is the clear teaching of the

legislative history, from the first Committee Report

and throughout the discussions in Congress, that "an

attempt would have to be made to 'conciliate . . . before

an action could be brought in the district court." It



labor relations arises under this Act, he need not

exhaust his contractual remedies.

But allegation of discrimination as an element

in a complaint should not and, we submit, does not,

obviate the necessity of complying with the require-

ments of exhaustion of contractual and internal union

remedies.

The contract which these defendants have

negotiated is not discriminatory in terms. That is

of considerable importance.

Indeed, plaintiff, in effect, wishes to avail

himself of the benefits of that very contract. He'

claims loss or deprivation of those benefits (e.g.

promotion). His claim but represents a cornfield

variety of matters for whose vindication the grievance

machinery of the contract is specifically designed.

Plaintiff, for no good reason, would simply

skirt that procedure. Paragraph (8) of the complaint

vaguely and obliquely attempts to explain failure to
9

utilize the grievance machinery. 	 There is only the

9 We are cot concerned here with any specific
contentions that the union fraudulently or collusively
or in a manner discriminatory by race, administered the
grievance procedure to plaintiff's detriment.
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allegation that "The defendants, thoir officers, agents,

servants or attorneys and those persons in active coil-

cert or participiation with them have failed or refused

to effect the transfer of the plaintiff to the job

which he desires, solely because he is a member 3:2 the

Negro race." This falls far short of any allegation

that plaintiff has filed any grievance, or has attempted

to institute any grievance. It is not a charge that
••■••■•■••■•......

any official or agent of the union has been conulted

with respect to a grievance or, if asked, has refused

4.4-7tr"
the complaint fails to include a crucial allegaion 

because the allegation, if made, could not be s;Ipportec

in fact.

Despite the absence of precise authority, some

precedents, we submit, do illumine the Act's meaning.

To construe it as completely unrelated to the doctrine

of exhaustion of administrative remedies would be to

depart from a long course of Supreme Court pronounce-

ments in this area..

Over a number of years that Court has spelled

out the principle that:

to entertain and process one. The fact is, once again



--'CIE.:C6 to whicb

federal law applies, federal labor policy

requires that individual employees wishing

to assert contract grievances must attempt

use of the contract grievance procedure

agreed upon by employer and union as the

mode of redress."

Republic Steel Corp. v.  Maddox,
supra, at 652, 616

And, further, the Court has noted that

"Congress has expressly approved

contract grievance procedures as a prefe..—

red method for settling disputes and sta-

bilizing the 'common law' of the plant.

LMRA § 203(d), 29 U.S.C.	 173(d); § 201(c),

29 U.S.C. § 171(c) (1958 ed  ) 	 Anc.

it cannot be said in the normal situation,

that contract grievance procedures are in-

adequate to protect the interests of an

aggrieved employee until the employee

has attempted to implement the procedures

and found them so.

"A contrary rule which would permit an



individual ...m-floye^ to completely side-

step available grievance procedures in

favor of a lawsuit has little to commend

it." Id., at 653; 616-617.

VI.

It has been the statutory policy for years

that "Final Adjustment by a method agreed upor by the

parties is declared to be the desirable method for

settlement of grievance disputes arising over the

application or interpretation of an existing collective
10

bargaining agreement."

It is further the settled principle that an.

employee asserting claims which call into conEideration

an interpretation of the contract between his

employer and his union must have exhausted his remedies

under the contract, for "there can be no doubt that.

the employee must afford the Union the opportunity

to act_ on his behalf." Republic Steel Corp. v. Maddox,

supra.

10 Section 203(d) of the Labor Management
Relations Act, 29 U.S.C.A. 5 173(d).
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The issue, then, is the applicability of this

settled law to acto7.1s brought under Title VII.

To present all aspects of the issue, we start with

the holding of eight years ago that a suit asserting

veteran's re- employment, rights could be maintained

although. the plaintiff had not pursued the administrativ e

and contractual remedies. McKinney v. M-K-T R. Co.,

357 U.S. 265 (1953).

However, we would submit that there are at least

three reasons that this case is not controlling here

and that actions under Title VII, like all suits claiming

racial discrimination in employment, should be subject

to the settled legal principles.

First: To begin with, the decision of that case in

1958 antedated the authorities which have now firmly

established the principle requiring that employees

asserting claims to which the contract is applicable

must first afford their Union the opportunity to act

on their behalf.

It was not until 1960 that the Court decided the
11

Steelworkers Trilogy and there established the

importance of the role of the Unions in handling and

11 United Steelworkers of America v. American
Mfg. Co., 363 U.S. 564 (1960); United Steelworkers of 
America v. Warrior & Gulf Navigation Co., 363 U.S. 574 ,
(1960); United Steelworkers of America v. Enterprise  Vr,

Wheel & Car Corp., 363 U.S. 593 (1960).



adjusting "every and all disputes that arise under

the agreement" through the grievance and arbitration

procedure. This beginning was then followed by the

cases which have reiterated the importance of the
12

arbitration process and by the culmination in last

#.4ifjyear's Republic Steel case of the principle requiring

that the employee afford the Union the opportunity toy

act on his behalf.	 21 )/ 1/t"

Moreover, since the decision of the g-K-T case

1958, it has been held that a suit by employees asserting

rights created by federal statute and brought under the I/
,	 6,1specific authority of federal statute is governed by 	 4p

•	 V c.

this principle. 	 .//p)

Thus, in Beckley. v. Tcyssier, 332 F. 2d 495 (9th Cir.

1964), employees brought suit against their employer

under the Fair Labor Standards Act for overtime pay alleg-

edly due under the Act together with the liquidated

damages and attorneys' fees provided for by the Act.

12 E. c1. Teamsters Local 174 v. Lucas Flour Co.,
369 U.S. 95 (1962), holding that a strike over a matter
covered by the arbitration provision of the contract is
a breach of contract even without a no-strike clause:
Gunther v. San Diego and Arizona a. Co.,	 U.S. 	
15 L. Ed. 2d 308 (1965), holding that awards of the
Adjustment Bc;ard are not reviewable; John Wiley & Sons 
v. Livingston, 376 U.S. 543 (1964), holding; that the
arbitration clause survives a merger and becomes binding
on the successor employer.
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The District Court stayed the action pending th,

disposition of arbitration proceedings under the Union

contract and the Court of Appeals affirmed. In

holding, the Court of Appeals rejected the employees'

argument that they could maintain an action seeking

recovery under the Act and held that:

"Appellants cite no provision of the

Fair Labor Standards Act which precludes

arbitration of claims arising under it . .
v\-‘,0-(1	 %)1.<---

	

It is clear to us that	 a invs–‘

of appellants are ones growing out of thc

relation of employer and employee and

necessarily involve the application and

interpretation of the contract provision:

above quoted, and therefore fall squarely

within Article V of the Collective Bargaining

Agreement . • . 'I

In an analogous vein, the Supreme Court held

incCarey v. Westinghouse Electric Corp., 375 U.S. 261

(1964), that even though the matter at issue was

governed by the National Labor Relations Act, it

nevertheless should be resolved by the grievance

and arbitration procedure of the Union contract.

—3
4/''"	 0

L4.Ae",;(Cr'eN

et*

.
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Moreover, the Court concluded this holding witl'1

the consideration that by its decision, "the therapy of

arbitration is brought to-bear in a complicated and troubled

area", and it hardly need be said that this consideration

is most certainly applicable to claims of racial discrim-

ination in employment conditions.

Second: If Congress had intended to override

the statutory policy and to preclude the application of

the settled law to claims asserted by employees under

Title VII, it adopted no indication of'such intent.

The fact is that while Congress provided in another
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title of the Act that the District Courts would have jurisdiction;

of actions brought thereunder without regard to the exhaustion !

of remedies principle, no such provision was placed in Title

VII.	 f/).
Thus, the sections of the public accommodations kgCF5

title concerning suits in the District Court provide that "The

District Courts of the United States shall have Jurisdiction

of proceedings instituted pursuant to this Title and shall 	 t/

exercise the same without regard to whether the aggrieved

party shall have exhausted any administrative or other remedie

that may be provided by law" (aectiorl 207(a)) and that "The

remedies provided in this title shall be the exclusive means

of enforcing the rights based on this title . ... ." (Section

207(b)).

It is thus obvious that Congress was well aware in

enacting this Act of the principle of exhausting administrative

remedies and was equally well aware of the way to preclude the

application of this principle when it desired to do so.

The fact that no such provision was placed in

Title VII is therefore compelling evidence that claims under

this title are subject to the settled principle requiring
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exhaustion of remedies under the Union contract.

Third: Still further evidence from the legis_ative

history consists of the fact that there was offered an .amendment

to provide that the Commission would have exclusive jurisdiction

over claims of racial discrimination in employment and :hat

' this amendment was rejected.

Senator Tower proposed an amendment pro7iding

that "the provisions of this title shall constitute the exclusive

means whereby any department, agency, or instrumentalit; in.

the executive branch of the Government, or any independent

agency of the United States, may great or seek relief from,

or pursue any remedy with respect to, any employment practice

'of any employer, employment agency, labor organization, or

joint labor-management committee covered by this title, if such

employment practice may be the subject of a charge or complaint

under this title. 1/2l

However, this amendment was rejected by the Senate,

and this fact points further to the conclusion that claims

under Title VII are subject to the principle that the

employees asserting them must have pursued their remedies)

under the contract.

21. 110 Cong. Record 13650 (June 12, 1964).
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VII.

The Act does not set up a super grievance

machinery. Its implementation depends in large part

upon the sympathetic participation of labor unior”,J.

Congress may be presumed to have remained silent _..11

order not to depart from its prior approval of "c7_1tract

grievance procedures."

The aims of the Act will be furthered by , con-

struction that an aggrieved employee must attem pt ase of

the contract grievance procedure before coming into Court.

VIII.

The purpose of the Act, in the long run, will bye

furthered (a) if regard is shown for non-legal voluntary

procedures before jurisdiction o .2 this court may be invQ.c.ed,

and (b) if contractual remedies are given an opportunity

to function.
Respectfully submitted,

,
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