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IN THE UNITED STATES DISTRICT COURT
FOR THE .
NORTHERN DISTRICT OF GEORGIA
(ATLANTA DIVISION)
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CURTIS OTIS REESE, for
himself and all other ;
persons similarly situated,

Plaintiff

v.

ATLANTIC STEEL COMPANY,
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This brief is submitted in support of the
Motion to Dismiss filed by ¢he union defendantq. our
pleading is designed to raise important questions
going to (1) the initial.jurisdiction of . the cougt
qver the subject matter at this stage, and (2) the
relation of national labor policy to litigatioi. such
as the present arising under the Civil Rights Act.
(Herein referred to as the "anct. ") |

We are exploring new ground with respect =o
the necessity for, and form of compliance with the
requirements of t¢he Act, in particular § 706 (u;,
before suit may be filed. It is obvious, however,

that Congress attributed considerable importance to _
Mo
3 Y ey 7L ot
the utilization of conciliation and voluntary com- sﬂvwwigpﬂ”
1l A~

pliance in advance of formal suit. Once the
Commission has found reasonable cause to believe a

charge is true, the Commission is required to initiate

1 Section 706(e) is not the only provision of
the Act concerned with compliance without legal pro-
ceedings. A community relations service was also
established in the Department of Commerce (Title X).
Its major function is to facilitate voluntary com-~
pliance with the Act's provisions.



2.,
conciliation proceedings. If the Commission fails,
within the statutory period, to arrange voluntary
compliance, notice is given the alleged discriminatee.
And then within thirty days after such notice, the
aggrieved person may file his suit. Not before.

Until these steps have been taken; until the = e
Commission has made its investigation of a charge, has A
determined that there is probable cause, has attempted
and has failed to secure voluntary. compliance with
notice to the person aggrieved--the right to bring a
civil r.ights case against the respondent named in
the charge simply has not arisen. Jurisdiction in
this court has not attached.

ACIES

In this complaint there is a total failure
to allege facts to indicate that these jurisdictional
requirements have been met. Indeed, it is the
position of these defendants that such an allegation,
even if made, could not be proved..

No allegation of timely £iling after attempted
conciliation was made in the complaint bedause no such

conciliation was in fact had.



AGILINS
It is our position that this action is defective.

in its present posture and should accordingly be dis-

@ conciliation step to be taken by L=

the on is a prerequisite to the institution
of a civil action under the Act, and this action was
brought without there having been any conciliation.
Second: The action was not filed within the
time periods provided by - -the Act.
Third: The plaintiff has not exhausted the

remedies available under the Union contract.

The legislative history of the procedural

provisions of DEELE ST

Since the defects in this case result frém
non~-compliance with the procedural provisions of
Title VII, it wewld be in order at the outset to
discuss the legislative history of these provisions
which govern the procedure before the Equal Employ-

ment Opportunity Commission and in the District
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Courts.

For the Court's convenient reference, we are
attaching to this brief copies of the procedural
provisions of the bills involved in the legislative

history, these being as follows:

2 The legislative history is discussed
generally in the following sources:

House Report No. 914 on H.R. 7152 and
Additional Views Thereto. 2 U.S. Code Cong. & Adm.
News, 88th Cong., lst Sess., pages 2391 et seg.{1963).

Michael I. Sovern, Legsl Restraints on R.:ial

Discrimination in Employment, pp. 61-62 {1966).

Richard K. Berg, Equal Emplovment Opportunity

Under Civil Rights Act of 1964, 31 Brooklyn L. Rev,

62 (l964).

Francis J. Vaas, Title VIT: Leqgislative History

‘7. Bosten @1, Imdl. & Comm. L. Rev. 431 (1966).

The Civil Rights Bct of 1964 {BNA 1964).
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Appendix A: H, R. 405, the Roosevelt bill,.
. Appendix B: H. R. 7152, the Administration
bill as introduced.
Appendix C: H. R, 7152 as reported by the
House Judiclary Committee.

Appendlx D: The Mansfield-Dirksen compromise,

This leglslative history begins on the opening day
of the First Session of the 88th Congress 15 1963 when -
Représentative Roosevelt introduced H, R. 405, which dealt
only with the subject of discriminatién in employment an
1s generally known as "the nominal ancestor of Title VII'."3
This bill; as introduced and as reported by the House Education
and Labor Committee, proposed to have the Commission perform
the conciliation function and, 1f conciliation failed, adjudicate

the matter through the holding of an administrative hearing.4

2..27 Boatoh Celd, IhE, & Comm,. L. Rev. &t 433.

4, House Report No. 570 on H. R, 405, 88th Cong., 1st

Sess, (1963).
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During the same Session, Representative Celler
introduced H. R. 7152, which was the omnibus civlil rights
bill proposed by the Adminlstration, This bill was referred
to the House Judiclary Commlttee, of which Representative '
Celler was Chairman, and was under conslderation there at
the time that the House Labor Committee reported the Roozuvelt
LT
: The provisions of the Administration bill deal: with
employment only to the extent of gilving statutory authcr_zation
to President Kennedy's Executive Order applicable'to d;scrimi-
nation in employment by Government contractors. ‘Then, during
the hearings on this Administration bill, Representative
Roosevelt appeare!l as a witness and suggested that the Judlelary
Committee should incorporate "into the omnibus civil rights
b1ll the provisions of H. R. 405."
This procedure was followed. The Subcommittee of the
Judiclary Commlttee deleted the employment title of the Adminis- .
tration blll and inserted in its place the Roosevelt blll as-

5. Civil Rights Hearings before $ubcomm1ttee No, 5 of the
House Committee on the Judiclary, 88th Cong., lst Sess., at

‘pages 2282-2290,



reported by the House Labor Committee.

However, the £full Judiciary Commitiee did not
adopt the Roosevelt bill's procedure of having the
Commission adjudicate casés itself for the reason -
as explained in the additional views to its Report -
that "a substantial number of committee members pre-
ferred that the ultimate determination of discrimination
rest with the Federal judiciary."6 The. Judiciary
Committee instead adopted the procedure of having the
Commission first perform the conciliation function
and then, if conciliation failed, bring a civil action
in the Bistesct Couprt. The bill as written by the
Judiciary Committee provided further that if the
Commission failed or declined to Pring such civil
action, the chargipg party could, with the permission
of one member bf the Commission, bring the civil action
himself.

The bill was then reported to the House by the
Judiciary Committee. There, following the debates and
amendments, one of which 1s of considerable importance

to this case - the bill was passed in February of 1964.

6. Additional Views to House Report No., 914.
? U.8. Code Cong: & Adm: News at page 2515.
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It then entered the Senate. When the preliminary -
battle over the effort to refer the bill to Senator Eastland!s
Judiclary Committee was ended, the long debate began and
continued until the votes necessary to lnvoke cloture were
cbtained by the bipartisan compromise offered by Senator
Dirksen on behalf of himself and Senators Mansfileld, Humphrey,
.and Kuchel.7

This compromise effected several modifications in
the procedural provisions of the blll as passed by the kouse,
these being as follows:

(1) The provision of the House bill for filing a
charge with the Commission "on behalf of" & person claiming
to be aggrieved was deleted,

(2) The provision of the House bill for the
determination of reasonable cause preliminary to the concillatilon
step being made by "two or more members of" the Commission
was deleted,

(3) There was added to the bill language to insure
that the filing of a charge with the Commission and(Eﬁé

s A S e i
goncil1atidﬁ’§§33€§§\would be confidentialy

7. 110 Cong. Record 11926 (May 26, 1964). The cloture vote

came on June 10,



(4) A section was added to provide for defermen:
by the Commission to the procedures of the State fair
employment statutes and for charging parties to proceed firs:
through the State procedures.

(5) The plaintiff in the civil action to be

‘brought in the District Court if the Commission is not

able to conciliate the charge was changed from the Commission
to the charglng party. .
(6) The venue provisions were revised.
The bill was then passed by the Senate in June of
1964, agreed to by the House, and enacted as the Title VII

}provisions of the Act,

. The -sequence ot Stk Bmecedural steps provided by the Act

and in this case:

The procedural steps which are established by the

provisions of Title VII are as follows:

(1) The filing of the charge with the Commission

- wlthin 90 days of the alleged unlawful employment practice.
{2) The investigation of the charge by the Commission.

(3) If i1t determines by such investigation that .
there 18 reasonable cause, '"the Commission shall endeavor to
eliminate any such alleged unlawful practice by informal

methods of conference, conciliation, and persuasion,”

5.
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(4) If the Commission has not been able to

secure voluntary compliance by means of the conciliation

step within 60 days after the charge was filed, it is
then to so notify the charging party.
(5) The charging party may then institute a civil
action in the District Court "within 30 days thereafter."
e SceiiSEce ol events in this case, howéver, sO
far as we are informed, complied with neither the con-

ciliation step nor the time periods'provided by the

Act. | “&
The facts are that there was no conciliation at o
o?‘—“k,a‘-"m
A
all at any time, not within the 60 day period, not v;j”wr/&o
thereafter, and not when this action was brought. We sNJ“%;ﬁf”
. P2
&z ;-
woull neot cEPEEE Elere to be any dispute about this ,s’gﬂD)Jﬁf
,_w" A
Wl e & f&“'
fact, but if there should be, we are certainly ready 4+ﬂﬁﬁ:1?5
o Lt
= Yim
to submit affidavits. #;(p”“

2
The complaint was filed in this Court on July
22, 1966 without there having been any effort at con-
ciliation by the Commission.

The emphasis in Congress on the importance of

conciliation before the institution of a giyil actiong

The intention that the conciliation step would be a-
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prerequisite to the institution of a civil éction is fuvther
established through the very substantial and repeated enphasis
that thé Committee Report and the explanatlons of the bi.lls

in Congress placed on the importance of coneciliation prior to
the court action.

This was emphasized in the House even before she Celler
amendment's deletion of the "in advance thereof" clause. For
example, the Report of the House Education and Labor Committee
on the Roosevelt bill stated that: |

"It is the intent of the Committee that

maximum efforts be concentrated on informal ’Hiiiﬁa__r—
and voluntary methods of eliminating unlawful 'Luﬂjtl

4

employment practices before commencing formal 2 . [ repamniBe

\ 4
procedures. Emphasis should be placed upon ¢71220M,r€?f{
Llee

conference, conciliation, and persuasion throughout fx:j;bwdw&é
the proceeding with a view toward reaching a g
mutually satilsfactory agreement for eliminating

unlawful employment practices, Formal pro-

ceedings leading toward an order of the

Commission should be pursued only when informal

"

methods fall or éppear futlle, House Report
No. 570 on H. R. 405, 88th Cong., lst Session (1963).
Similarly, Representative Lindsay of the Judicilary

Committee which reported the blill explained that the conciliation
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step was designed to afford "due protection® to persons
against whom charges were filed:

(:) : "I hope Members will take the trouble to
study title VII with some care, particularly
the procedures that are spelled out at page
74 of the committee print.. The procedures
are carefully spelled ocut . . . in the event
that there is a charge of discriminatory
practices in a labor union, in an employmeat
agency, Or in management. Those procedures
are designed to give due protection to

everyone. [They command that there first be

voluntary pracedures. " 110 Cong. Record 1638

(February 1, 1964). (Emphasis Supplied)
" At another point in the House consideration,
Representative Lindsay had this to say in discussing
the procedure before the Commission:
| "The order of progression is as follows:
First is the charge ./. . Then there may
follow an investigation. The third step. . .
sets in motion conciliation procedures . . o

It is called voluntary compliance . . .

unless this voluntary procedure is complied
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R
with nothing further can happen." 110 Cong.
Record 2565 (February 8, 1964).

This purpose of providing protection against the
institution of a civil action without the opportunity
for conciliation was reiterated when a Congressman
questioned the reason for providing for conciliation
by the Commission and was answered as follows:

"Would the gentleman rather have a

procedure where a majority of the Commission

immediately may deternine whéther to take

an enployer into court, filé a complaint

apd go inte GeREE2*" 110 Cong. Record 2565

(February 8, 1964).

The legislative history in the Senate is
equally emphatic that a civil action would not be
brought before the Commission's conciliation step,
and this was so both before and after the Mansfield-
Dirksen compromiée.

Senators Case and Clark were the floor managers
of the Title VII sections of the bill, and Senator
Case explained the relationship of the Commission's

conciliation function to the institution of a civil

"action as follows:



"It is only after the methods of

A
persuasion, conciliation, and sweetness Di ﬁg o

110 Cong. Record 7254 (April 8, 1964).

PR

The importance of conciliation as a prer-guisite

ko bhe iuskiemtion of 3 aivil sction:

The reasons that the conciliation step was
intended as a prerequisite to the institution of a
court action are by no means merely technical. There
are eminently practical and guite important reasons
that a court action should not be brought until aftex
there has been conciliation, and the legislative history
shows that Congress was well aware of these reasons:

To begia with, ‘both the filing of a ‘charge and
the conciliation step are confidential, and the Act
is mcsé careful to so insure in providing, in Section
706 (a), that “such charge shall not be made publii/>
by the Commission . . . Nothing said or done during1
and as part of such endeavors may be made public by
the Commission without the written consent of the
parties, or used as evidence in a subsequent proceeding.”

It was likewise emphasized in the Senate that”"the
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conciliation efforts must bhe conducted in contidence

and not even the charge against the employer may be

7 o ot T \
& - DRt
; nade puhllc. " Ll(w \\\_& Q}\MMQ \{/vv(__‘é\ \ \ S—Q
\31.0 O~ A‘-Q SArS o .
On the other hand, however, there is most

assuredly nothing confidential about the filing of a
lawsuit under the Civil Rights Act.

Obviously, therefore, having the conciliation
step as a prerequisite to the institution of aa action
provicdes the assurance that the charged parties will
have the opportunity to avoid both‘the publicizcy and
expense of becoming defendants in a court actioﬁ under
TPl WA

: The legislative intent that the Commission's
conciliation step would be taken prior to the
institution of a civil action is further evidenced in

the provision of Section 706(e) which authorizes theﬁ\\
jﬁ%
\ ;

Court to "stay further proceedings, for not more than

.’.A«cz;:)
A,

7 Memorandum by staff member of the Senate
Judiciary Committee at 110 Cong. Record 14331 (June
18, 1864) .
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R. 7152,
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The Administration

as Introduced.
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APPENDIX C

H. R, 7152, as revorted by the

House Judicisry Committee
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2. . Houst JUDICIARY COMMITTEE REPORT | - e

EOR ’ - . . - . . ; . s

b b . organization to discriminote against any inember thereof or applicant for mem- -

HE L bership, beeause ha has opposed any practice made an unlaw(ui employment

, "%+ praciice by this titie, or becauso he has mads o charge, testified, assisted, or : '
. | . participated in any maeoner ia on investigaiion, proceeding, or heariag uader |
! this titie. ; ’ § J I
i ) aall bo an unlawiul employment practice for an employer, labor anie R i
i : 3 It snall b lawiul employ ty { P , labor orga ;
§ 5 zsiion, or employnient agency to print or publish or eause to ke printed or pub- ol
[

2.7 o0t lished any notico or advertisement relating to employment by such an empioyer

e ; ‘or membersnip in such o labor organizalion, or relating to any classification or’ 7
t .o .. referralfor cmaployment by such an employnient agency, indicating any preference,

[ ; iimitation, speciiication, or discrimination, bascd ¢n race, coior, religion, o \
! ; aational orizin, exceps that such a notice or advertiscinent may indicate o prefer= . - - .
? . .. . ence, limitation, specification, or discrimination based on religicn whea religion. -
g !
i

;

i

is o bona fde occupational qualification for employmonts i
v EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

. - o B Sze. 768, (a) There is hereby created a Commission to be knowa as the Equal 3 2k
. ] . Employment Opportunity Comumission, which shiall be compaoscd of ive members,
'f.." not rore than ihired of whom shall be members of the samie political party, who
. 3 : *™" ghall bo appointed by the President by and with the advica and consent of a2 | I
} b Senate. ne of the original members shall be appointed for a term of onc year, I
S g ono for a term of two ycars, one for a term of three years, one for a term of Jour :
A4 S0 -u payears, and oo for'a term of Sve years, beginning from the date of enactment of
L A thiz title, but their auccessors shall bo appointed for terms of five ycars each,
g cxcept that asy individual chosen to £l a vacancy shall be appointed oaly for the \
unexpired term of the member whom he shall succeed. Tho Presideat shall
b desiznate oce member 1o serve ag Chairmaz of the Commission, and one member
| A E . % © to serve as Vice Chairman. The Chairman shall be responsible oo behalf of the
- 270 7 Commission for the adminisirative operations of thoe Cowimission, and shall ap-
. point, in accordanse with the civil serviee laws, such ofiicers, agents, attoraeys,
and employees as it deems neeessary o assist it in the perfoiraance of its functions .
; and to fix their compensation in accordance with the Classidcation Act of 1648, a5 - !
10 e s Tamended.  Tho Vice Chaimnan shall act as Chairman ia the abscace or disability N
: <. of the Chairman or in the eveont of & vacancy in that ofice. - : ! ;
(b) A vacancy in the Commission shall not impair the right of the remaising T
. mermbers 10 oxercise all tho powers of the Commission and threo members thereol :
. shall constitute & quorum, 3 :
< éc) Tie Commission shall have an ofiicial scal which shall be judicially noticed. .~ o
. {d) The Commissién shall at the ciose of each fiscal year report to the Congress } |
% .. and to the President concerning the aciion it has taken; the names, salarics, and ;
15 dutics of all individuals in its employ and the moneys it has disbursed; and shail Font :
&+ .0 makesucdh further reports on the cause of and meansg of climinating discrimination . . -+
: . apd sueh recommendations for further legisiation as may appear cosirable. 3 s Ve
v : () IDach member of the Commission shall reccive a salary of $20,000 a year, AL H
SR except that the Chalrman shall receive a salary of §20,500. : L
iy (f) The principal office of the Commission siall be in the District of Columbia, -
but it inay meet or axcreise any or ali of its powars at any other pisce. The Corma- .
mission may csvablish such regzional offices ns it deems necessary, and shall estabe )
lish ot lesst one such office in each of the major geographical arcas of vhe Usited ’
= States, including its territories and posscssions. R i
v . (@) Tae Commission shall have power— A Rt
: (1) to cooperate with and utilize regional, State, local, and other agencies, ;
. both publie and private, and individuals; :
i © {2) 10 pay 0 witnesses whose depositions are taken or who are summoncd
w... ' Dbefore the Commission or any of its agents the same witness and milcage : :
.. ea 77 fecs as ara paid to witnesses in the couris of tho United States; e
. (3) to furnigh to persons subject to this title such technical assistance as ; o
O . thercunder; !
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they may request to further their compliance with this title or an order issued

o e e

do, et 00 (&) upon the request of any employer, whosc employees or sorio of them

i : i refuse or threaten o refuso to cooperata in clicctuating the provisions of .
i ; + " this titlo, to assist in such clffcciuation by concilistion or oilacr remedial
b - PRt <0 action; i ’
I A T gt N (6} to waaice such technical studics as are appropriate to clicctuate the
R " © purposcs and policies of this titie and to raake the results of such studiss .. Ao Els
1 senl, available w interested governmental and nongoveramenisl ageacies. R e
i R (n} Attorneys zppointed under this scciion may, ai the dircction of whe Come ..~ o
| L mission, appear for and represcat the Commission ia any casd in courd o R s 0
. b e y
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s, D cooperato with other departments asd agoncics in tne porformance of such educa~

O e e (i) Tho Commission shall, in any of its cduentional or promotional activitics,
t:oual and promotional aciivitics.

B L ¥ PASVENTION OF UNLAWFUL EMUDPLOVMINT PRACTICES

o el Sce. 707. (ay-Whoaaver it is chargad in writing under 0ath by or on behalfaf.
e o pc.§9n claiming Yo bo aggricved, or o writien chargs has been filed by & member.
G A o CRB C'Tn'mnwu {awid sueli charge scis forth the facts upoa which it is based)
L R 1 (RN W v oyes, cmploymont a cncy‘ or labor organization has engaged in an
o ‘unlawiul craployment practice, .,no Commission shall furnish such omplo'ycr
7 .c”x").oym\.m ngency, or labor organization (her umm.r referred 1o as t‘n. re-
; spondent’’) with o copy of 5\4\/“ cm.r"c and shall maake an mvcs»wamo“ of such
o ehagge.  If two or more members of. the Commission snall ‘determine, after such
.- investigavion, that reasonable cause exists for crca.ur.o the charge, the Commission
c0. . 7F snail endeavor to climinate any such unlawiul employment practice by informal
Lt Lo 1 methods of conilerence, conciliation, and persuasion and, if appropriate, to odlain
N1 P irom the respondent o wriuc—x greement describing pmn.cuhr practices which
. the rcwondcn. nrr\.cs to refrain from committing. Nothing snid or dohe during
5 : r.nd as o part ¢f such cnu...wors mny bo used as cvidenca in & subscquent procceds

%

o

Lol Y

'

I3

e A (u) If tho Commission hr.s m..cd to effect the climination of aa unlawiul em- -
if i mogmmt. p..u:..n,o and- 10 obtain- va.uumry cornpiianco with " this ti .
TR nchmco theraof-if cxrcun.stuncca warrant, she Commission, if ic nes 3
S FE T 4 caso..nb.;kc..ufc %0 Ddalieve-the-respondent has_ un"n",_dwm, 1. ,cng..,,mg_ Vg
e Yy an unlawiul empioyment practice,. shall, within ainely days, brinz a_civil action .
s e 101 prcvc..n the rcs"JO'\dmt from cng.\gm" in-such unlawiul empl oy'nc'm pracwce

e ™ cxoppl-that-the CO'*\'mssxon shall Lo roiicved of dny. obligatiod t6 bring . civils
N LT ab..on ins sny case in which the Commission has, by af‘“x:-m.wwo voie, oc.crmmed.
P that tHc o.m ing of 8 civil action would-net serve the public interest.

(¢) If the -Conimission has failed or declined to bring a civil action within the
time nqmrcd under subscction (b}, the person clmmm to be nggricved may, if
onc member of the Commission gives permission in writing, bring a clvil ‘acticn
bl to obtain rclic:‘ as provided in subscetion {a).

o (d) Each United States district court and each Usnited States court of a place
i : suk_cct 1o the jurisdiction of tho United States shall have jurisdiction of aciions
% 0 brought under this titlo. Such actions may bo brought cither in ;,hc judicial

« o distriet In which the unlawiul \.mmoymc'\t ractico is gl cged to have been cors

! mitted or in tho judicial district in which the respondent hes his principal oilice.
 FHA e o No such civii action shall bo based on an unlawiul employment practice cceurting

;. : . more than six months yr.or to tho fling of the chargo with the Commission &:‘.Q
tho giving of ..o;.cc thereof to the respondent, unicss »ho pcraon aﬁgrn,v\,c\ tn reby
was prevented from filing such charge by reason of service in'tho Armed Forces,
in which evens a period of nailitary scrvice shall nog bo included ia computing the
six- mont.. period. §
! 3 (e) If the court finds that the r»svonc\.m has \.n'*nbed in or {3 engaging in an
. ualawiul e"xmovmcm ‘7)"00\.100 Cuﬂ oCd in the co“'m.u.nu tha cours may en; ioin
i .he respondent from cn"a”.ug in such unlawful cn-.ploymcm practice, and saall-:|
order tho. respondent 1o take such a"ﬁr'm; iva acticn, including'rcinstntcmcm L
hiring of employecs, with or without ! oac,\ pay {payable oy the crployer, employv-
'r.em. agency, oF labor organization, as the caso may bc, responsible for tho unlawsiul
] : craployment practice), as may be appropriate. Interim carnings or araouints

<. % .. earnable with reascoabio diligenco by the PErson Or persons dxscrmmated against
. ; shall operate to reduce the back pay otherwiso ailowable. No order of tuo court
AR T shall requiro tho admission or reinstatement of an individual as & member of a.
31 <+ - union or the hmnrv‘ reinsiatement, or ProTnot ion of an individusl as an employee,
3 or the payment Yo him of any back pay, if suc.. individual was refused admission,
ER 0 sus,;cud\,\., OT SN !xcd or was refused cmployment or advancement or was suse
i Sty pcad\.n or ulscunrg..d for causa.
{f) Ta any case in which the plcac;ngn present issues of faet, tho court may :
a a"-,o.n. & master and tho ordar of referenco tay requiro the master to submit with .7 W0
0 7. his roport a recommiended ordor.  Tho mustor shn‘.l o compensated by tho Uaited s
FE States at a ratd 20 va txXed by the court, and shall bo rcmbu.scd by tha Usited
1 ty States for LOSC33ATY CXPEnsed tacurred in perormaing his dutics ucder thia section. oy
ol 5 A Any court before waled o proceeding is c.rm."h:, under this scctioa shall udvance
2 Pyl such proceeding on tho aocxor, and expedita its G.spu..n on.
: (g Tho provisions of tha Act entitied “An Aot to amond the uudicir.l Codo
. and to oo:’mo and limit t.bo Junsdwtxon o( oourts sitting in oqu.t.y. and Jor oihiez
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rposes,”” approved NASCIES A
Tespect wo civil actions brox.g"n und s

(i) In any action or proceeding under this titlo tho Commission'shall bo lisble
for costs the BATGO 65 & PFRIVLLO Persodn.

o
LR N

(20 U.8.C. 101-115), shail zot apply with
ior

o
2]

3

FECT ON BTATE LAWS

Szc. 708, (a) Nothing in this title shall be deembed to exempt or relieve sny
person from any Habilivy, duly, pe nmz,y, or ,;uni:..\m.,.‘r. Hrov‘c\,d by any u.csc.:;
oF .mn..a iaw of any Statg or polivical subdi any such
L PUrDOIS 10 require or permit the w.'w of ony act wm»; would be
emiploymont practice under this titic

cro :".cro is & State or Joeal ngency which has elfsetive pawer 1o ciiminato
oi crimination in \,..mloy...c..u in cascs covered by this title, and tho
i: es ..m. r. r‘.c,r ,:) eilectivaly excreising such power, tha Co. -
3 tae Stale or loeal agendy under waich
reirain from brinzing o civil setion in sny cases-or class of*
cases referre wo 1“ :.\.\.n agreamient. No Derson may o“x.,, o civil action ur.\. Ty
section 707(¢) in any cascs or class of -cases roferred 10 in such agrecmnent. N
Commission sball reseind any such agreoment when b determines suth agency
no longer has such power, or is no longer electively exercising such power.

INVISTIGATIONS, INSPEZCTIONS, RECORDS

See. 700, (=) In comnestion with any ...v\,w gation of a charge £

scevion 707, the Commission or its designaied rcw. sentative may gathior data
regarding tho praciices of any person and may enior and inspect such p;;ccs and

such records \.m MAKE such tramseriptions taere of)
and investigale such facts, conditions, ]).i‘u.nC\.S, orm
1o determine waether the sespondent has commiid
cm') 0)...01.. nraciice, or wl..c“ may aid i
) AS0nL An \G_coopaia
stravion o State fair
for 4hc purpose of carrying out its functions and cuid
ho limitasion of funds appropsi i
services of State and local agciscies and v..\.]l’ cr:.ployeg_s and, .Ao,.\..‘.us..a.xc.n" any
other provision of law, may e imaburse wase and local azeoeic
& A;:.ovcm for sorvises renciercd 16 assi: i eRITyIng ou :, this tit
r:.m\,/u c‘..,noywxw:. NS (o A on subject o
i (1) malke and keep such records relevant fo the det ,
unaawiul ey onmem prac:icss havo been or are bel

guesuon su.,‘m
ors 4§

L5

-

commiiied,

o .
-1

g\.lnvl\m ot

s title or the
l, b_/ regulation, req
I’y 'c.r.iz.u..on, and joins lnbor -monagement commities
coitrols an apprenticeship or other training program
GTS roasonably neeessary 10 carny oud tho pm,oae ol
limited 1o, a biss of ,;plicants wiio wish to participat
the chronological order in which such applications we i
16 the Comunissi upon request, a detaiied descrip T in which
NETS0nS 4Te sciecied 1o participato in the apprenticesh p 0L ran.
bloyer, eraployment agency, Jabor org ath nagen 013
clieves want e applics ;ion or order
ciion would result in
exempiion from the ap
ivil action in the United Sta
such rocords re ikepu.  If tho Comunissior

vhat the application of ihe reguiation
gervice, or «abor organization in cucsno
Coramission Or tha Coury, as vho &

. Sie. 710. (a) Tor tho purposcs of any investigation provi for in this title,
tho *,:ovxs.o..u v.’ 5(_ tions 0 ond 10 of tho Federal Trado C a*'ou Acy of Sep-
temoer 16, 1914, as c.m.:n-:led GSRUESIC T 20) a e e seay, made & micavls t0
:‘.-;o 'u..s:.lc...v-., powaers, and dutics of o Comm.ssxm cxccp: that o p ovisions
of

section 307 of wao Federal Power Commission Act shall GPRIY With respect to
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IN THE UNITED STATES DISTRICT COURT
FOR THE
NORTHERN DISTRICT OF GEORGIA
(ATLANTA DIVISION)

CURTIS OTIS REESE, for
himself and all other
persons similarly situated,

Plaintiff
.CIVIL ACTION NO.

V.

ATLANTIC STSEL COMPANY,
a corporation, et al.,

Defendants

Bt Tt A Nt A A e A s N s s S

UNITED STEELWORKZRS OF AMERICA, AFL-CIO AND
LOCAL NO, 2401 OF UNITEZD STEILWORKERS OF
AMERICA
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APPENDIX A

H. R, 405 introduced by Representative Roosevelt
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sixty days pending the termination of . . . thes efforts
of the Commission to obtain voluntary c¢cmpliance.*

It is obvious from this provision that Congress
meant at the very least for the conciliation step to
have been initiated before the charged party could be
brought into court. Senator.Humphrey, for example,
explained that "Where a suit has been br'ought,~ the
Court may stay proceedings up to 60 days, pending the

el bed . L,
LEmESEi0N @ Proteedings undex state or ‘lecal lawdfizi_;§ @,4%
QE  EMnERer GEEOrts at conciliation by the Commission.” \:5% <5
110 Cong. Record 12722 (June 4, 1964) (Euphasis supplied]:

The importance of having at the least initiated
conciliation before the lawsuit is brought is equally
obvious. For otherwise, the protection which Congress
intended would be entirely destroyed and replaced by
a system of suing first and then later asking the
defendants whether they would like to avoid what has
already happened to them. In colloquial terms, it
becomes a system of shoot first and ask questions later,

and this ds meeE Ceetainly entirely contraxy to the

procedure intended by Congress.
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The Title VIT case before the Tennessee Distrxict

Court: //fffff
i

j e

The Court's opinion in the Hall v. Werthan Bag
8 .

€o., ease, 351 ¥, Sapp. 184, expresSscs the view Lhat

having éonciliation before the civil action was desuigned
to give charged parties the opportunity of avoiding "
the lawsuit.

The background was that the plaintiff who brought
the suit had filed a charge with the Commission alleging
that he and "other Negroes simiarly situated” had been
denied equal training, wage increases, and transfer
rights. The Commission “then attempted unsuccessiully
to obtain what it considered voluntary compliance with
the provisions of the title." When the suit was filed,
another Negro employee sought to intervene, and the
Court allowed him-to do se en the theory that "while
he had not proceeded through the Commission, the

purpose of the requirement of resort to the Commission

has already been served" by the charge filed by the

~plaintiff.

Since the Commission had taken the conciliation

step in that case, the issue here was not directly before
the
the Court for decision. However, it was raised by/Court's

8 Concerned with whether a suit under Title VII
could be maintained as a class suit.
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analysis of the right of an employee who has not proceeded //r
through the Commisslon to intervene. In this analysils, the
Court had thls to say of the purpose of the concilllation process
when the Commission has found reasonable cause:
"It seems clear, therefore, that the
requirement of resort to fthe Commission
was designed to give a discriminator
opportunlty to respond to persuasion
1

rather than the big stick of injunction. . . .

_The opinions of the commentators:

The commentators who have written on the 1ssue here
before the Court have likewlse expressed the opinion that
conciliatlon 1s required as a prerequisite to the institution
of a clvlil action.

This 1s, for example, the explanation of the staff
assistant to the Senate Labor Committee who was praised by the
title'!s floor manager for his '"outstanding work in perfecting
the Senate billl and in advising the members of the Committee
on Labor and Public Welfare on the relationship between the

Senate bill and the House bill;"17 This staff member, now

17. Senator Clark at 110 Cong. Record 12596,
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Deputy Solicitor cf Labor, stated in discussinc the
Feeeetlurces of Title VII at the New York University
Conference on Labor last year that:
"It'is only where the state action ,
if any., has been invoked and has been nca-
productive and where federal conciliatica nas
been unsuccessful that the aggrieved party is
given access to the federal district courts to
enforce h;s private right of action under the
SR S
"If the Commission decides the case has
merit but fails in its effort to conciliate,.
the complainant may then pursue his private
(ragilsNeEaEtaen. *  Bdward D. PFriedman, Rscial

sasblene anp dabor Rolations: The Civil Rights

Act in the Proceedings of the l1l8th Annual New

York University Conference on Labor, pages

373 ‘amd 376 (1E8GH) .

Iv.

In sum total, it is the clear teaching of the
legislative history, from the first Committee Report
and throughout the discussions in Congress, that “an
attempt would have to be made to conciliate . . . before

an action could be brought in the district court."” It
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labor relations arises under this Act, he need not
exhaust his contractual remedies.

But allegation of discrimination as an element
in a complaint should not and, we submit, does not,
obviate the necessity of complying with the require-
ments of exhaustion of contractual and internal unicn
remedies.

The contract which these defendants have
negotiated is not discriminatory in terms. That is
of considerable importance.

Indeed, plaintiff, in effect, wishes to avail
himself of the benefits of that very contract. He’
claims loss ox deprivation of those benefits (e.g.
promotion). His claim but represents a cornfield
variety of matters for whose vindication the grievance
machincry of the contract is specifically designed.

Plaintiff, for no good recason, would simply
skirt that procedure. Paragraph (8) of the complaint
vaguely and obliquely attempts to explain failure to

S
utilize the ¢rievance machinery. There is only the

9 We are not concerned here with any specific
contentions that the union fraudulently or collusively
or in a manner discriminatory by race, administered the
grievance procedure to plaintiff's detriment.
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allegation that "The defendants, their officers, ageats,

R

servants or attorneys ana those persons in active con-
cert or participiation with them have failed or refused
to effect the transfer of the plaintiff to the ich
which he desires, solely because he is a member 2= the
Negro race." This falls far short of any allegation
that plaintiff has £iled any grievance, or has sttempted

to institute any grievance. It is not a charge that

PO

any official or agent of the union has{been consulted
with respect to a grievance oxr, if asked, has r:zfused
to entertain and process one. The fact 1s, onc: again

the complaint fails to include a crucial allega:iion =-- pyaaw
q i
\

%g:

",CJ.
’Cz,fd‘
— /
because the allegation, if made, could not be sipportecl K%?éf?ﬂ
. ""N-.._,_‘_____—_ Mjr:/’
in fact. ;/
Despite thie absence of precise authority, some
precedents, we submit, do illumine the Act's meaning.
To construc it as completely unrelated to the doctrine
of exhaustion of administrative remedies would be %o
depart from & long course of Supreme Court pronounce-
ments in this area..

Over a number of years that Court has spelled

out the principle that:
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SISl et el eEe A Sages €e vWiRiEel
federal law applies, federal labor policy
requires that individual employees wishirg
to assert contract grievances must attempt
use of the contract grievance procecdure
agreed upon by employer and union as the
node of redress."

Republic Steel Corp. v. Maddox,
SupEg, af 652, 016

And, further, the Court has noted that
"Congress has expressly approved
contract grievance procedures as a prefeu-
red method for settling disputes and sta-
bilizing the ‘common law' of the plant.
LMRA § 2Q3(d), o0 S.Ck & 173 1d) ;. § 200de),
e e e A 7l(e) (2858 cly) e’ & e e © AR
it cannot be said in the normal situation,
that contract grievance procedures are in-
adequate to protect the interests of an
aggrieveld employee until the employee
has attempted to implement the procedurecs
and found them so.

A ceombeacy rule which would perxmit an

Ifl':'
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individual «aployec to completely side-
step available grievance procedures in
favor of a lawsuit has little to commend
it." Id., at 653; 616-617.
Vs
It has been the statutory policy for yeasrs
that "Final Adjustment by a method agreed uporn by the
parties is declared to be the desirable method for
settlement of grievance disputes arising over the
application or interpretation of an existing collective
10
bargaining agreement."
It is further the settled principle that an.
employee asserting claimé which call into consideratioh

an interpretation of the contract between hig

employer and his union must have exhausted his remedies

under the contract, for "there can be no doubt that

the employee must afford the Union the opportunity

e wok o dEs BEkal s, ¢ Repuislie Stecl CGorp. v. ' Maddess,

supra.

10 Section 203(&) of the Labor Management
Fhllatieie Ret, 28 U.8.C.A. § 173(d).
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The issue, then, 1ls the applicability of *his
settled law to actions brought under Title VIX,

To present all aspects of the issue, we start with
the holding of eight years ago that a suit asserting
veteran's re-employment rights could be maintained
althouch. the plaintiff had not pursued the administrative

e

and . contractual remedies. McKinney v. M-K-T7 R. Co.,

b
b

357 U.S. 265 (1958).
However, we would submit that there are at least
three reasons that this case is not controlling here

and that actions under Title VII, like all suits claiming

.racial discrimination in employment, should be subject

to the settled legal principles.

First: To begin with, the decision of that case in
1958 antedated the authoritieg which have now firmly
established the principle requiring that employeés
asserting claims to which the contract is applicable
nust first afford their Union the opportunity'to act
@ Slicix behalf.

It was not until 1960 that the Court decided the

13

Steelworkers Trilogy and there established the

importance of the role of the Unions in handling and

11 United Steelworkers of America v. American V£
MEg. Co., 368 U.8. 564 (1960); Duites Sheelworkexrs of
America v. Warrior & Gulf Navigation Co., 363 U.S. 574
(1960) ; United Steelworkers of America v. Enterprise_ VA
Wheel & €aF Corp., <63 U.S. 593 (1860).
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‘cases which have reiterated the importance of the

® O

adjusting "every and all disputes that arise undex

the agreement" through the grievance and arbitration
/ﬁj)k
procedure. This beginning was then followed by the

12 s
: g
arbitration process and by the culmination in last fi#gfjl?f
’ , A i
year's Republic Steel case of the principle requiring fff ;“)
' el
that the employee afford the Union the opportunity tojfi’ z;fk”
: % \
act on his behalf. LXVV'/'bfé
: . '\, gV
Moreover, since the decision of the H-K-T case inﬁﬁg” by
Pid— 4
g 2fwf§a

1658, it has Dbeen held that a suit by employees asserting! V/

S
rights created by federal statute and brought under the V i

specific authority of federal statute is governed by "yQ 6“

il

: S L sgr &
this principle. V4 e
_\II

Thus, in Beckley v. Teyssier, 332 F. 2d 495 (9th Cirji}f?
S v

1964), employees brought suit against their emplover ?NVJ

under the Fair Labor Standards Act for overtime pay alleg-

edly due under the Act together with the liquidated

damages and attorneys; fees provided for by the Act.

4

12 EiasEleamsiters. Local 174 v. Luecas-Fleur Co.,
36 U.S., 95 (1962), holding that a strike over a matter
covered by the arbitration provision of the contract is
a breach of contract even without a no-strike clause: k{
Gunther v. San Diego and Arizona R. Co., ISESIT
15 L, Ed. 24 208 (1965), holding that awards of the
Adjustment Board are not reviewable; John Wiley & Sons_ ¥
Vo Dlus meie i, A06  UsS. odd (1964) . helding that the
arbitration clause survives a merger and becomes binding
on the successor employer.




) O

The District Court stayed the action pending the \

disposition of arbitration proceedings under the Union ! __—
contract and the Court of Appeals affirmed. In &0

holding, the Gours of Aupéals rejected the amplovaes'

argument that they could maintain an action seeking

recovery under the Act and held that:
“Appellants cite no provision of the

Fair Labor Standards Act which precludes

arbitration of clalms arlsmg under it .;. . X fa
I| 1 ‘] <. Vi fl/“” fai=x 0 \a \.1)\"(\&_ (e AL o (& AN “.v\» A ’-N‘- (‘“ ‘\C‘L. “l-‘
(RIS Vo b e . AP ES‘ Wt FL\---" b 30 o T o O, 7 -""i’b*'\” L—‘*’V‘-’ :‘%J""“
It is clear o us that “the claims L
o —mﬁ." M‘-’ LV 2

N Qu
R ;hj
= s:%w_.c'.fd‘h/*

g
of appellants are ones growing out of the v
bR siiong

S
relation of employer and employee and "Vuu.bwﬁ‘°’\ b
oad 6] doien,
necessarily 1nvolve the application and F%,m{,ﬁ;nwuu,
interpretation of the ccntract provisions v«ﬁ 'W\ é‘“”““

_above quoted, and therefore fall squarely

within Article V of the Collective Bargaining
Agreement . . . ,"

In an_analogous vein, the Supreme Court held u{i/

in Gafey v. Westinghouse Electric Corp., 375 U.S. 261

.{1964), that even though the matter at issue was
‘governed by the National Labor Relations Act, it
nevertheless should be resolved by the grievance

and arbitration procedure of the Union contract.
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Moreover, the Court conclucded this holding with

the consideration that by its decision, "the therapy of

arbitration is broucht to bear in a complicated and troubled

area", and it hardly need be said that this consideration

is ‘most cextainly applicable to claims of racial discrim-

‘ination in employment conditions.

Seccond: If Congress had intended to override
the statutory policy and to preclude the application of -
the settled law to claims asserted by employees under
Title VII, it adopted no indication of such intent.

The fact is that while Congress provided in another
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of remedles principle, no such provision was placed in T%iii/////ﬁ’"}éf:
VII, 0¢

R

title of the Act that the District Courts would have jurisdiction;

of actions brought thereunder wilithout regard to the exhaustlon tj;
-

Thus, the sections of the public accommodations é?'}g’ '
; .rr Voo ¥
title concerning sults in the District Court provide that "The { J ﬁ*’%;f/

District Courts of the United States shall have jurisdiction [/ul7 [£] 0,
: L aft” 14, &

of proceedings instituted pursuant to this Title and shall ‘; %’jlﬁéj7

exerclse the same wlthout regard to whether the aggrieved - Lﬁ éé/

party shall have exhausted any administrative or other remediﬁgffij :
that may be provided by law" (3ection 207(a)) and that "The ;y
remedies provided in this title shall be the exclusive means
of enforcing Ghle'riolies based on this title' . .. . ." (Section
207(b)). :

It is thus obvious that Congress was well aware in

-

enacting this Act of the principle of exhausting administrative

.remedies and was equally well aware of the way to preclude the

application of this principle when it desired to do so.
The fact that no such provision was placed in
Title VII is therefore compelling evidence that clalms under

this tltle are subject to the settled principle requiring
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exhaustion of remedies under the Union contract.

Gpinds « Gl Tupther evidence Trem the legisiative
history consists of the fact that there was offered an amendment
to provide that the Commissioﬁ would have exclusive Jurisdiction
i | over claims of racial discrimination in employment and :hat
 ‘this amendment was rejected.

iSenaéor’Tower proposed an amendment prosiding

"that ™the provisions of this title shall constitute the exclisive

-5_ means whereby any department, agency, or ipstrumentalit; in.
the executlve branch of the Government, or any 1ndependeﬁt

- agency of the United States, may grant or seek rellef from,
or pursue any remedy with respect to, any employment practice

‘of any employer, employment agency, labor organization, or

e 5 s 1 A B g T L oL

Joint labor-management'committee coverad by this title, if such

employment practice may be the subject of a charge or complalnt

under this title, "2t

However, this amendment was rejected by the Senate,

i and this fact points further to the conclusion that claims
k]
: (:>‘ under Title VII are subJect to the principle that the

employees asserting them must have pursued their renedics/

under the contract. ﬁl} f,,ﬂﬂl p?f

k| 21, 110 Cong. Record 13650 (June 12, 1964). / Ly ¢
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The Act does not set up a super grievance
méchinery. Its implementation depends in large part
upon the sympathetic participation 5f labor unions.
Congress may be presumed to have remained silent .n
oxder not to depart from its prior approval of “coatract
grievance procedures."

The aims Of the Act will bhe furthered by ¢ con-
struction that an aggrieved employee must attempdt use of
the contract grievance procedure before coming into Court.

VEET,

The purpose of the Act, in the long run, wiil be
furthered (a) if regard is shown for non-legal volﬁntary'
procedures before jurisdiction of this court may be invoked,
and (b) 4if centractual remedies are given an opportunity
to func_:tibn.

Respectfully submitggd,

' et {bOJDQ?QE;J«,LﬁL; Q
R R}" GOLDTHWAITE, JR. i
1431 Candler Bldg.

Atlanta, Georgia

COOPER, MITCH & CRAWFORD

Jerome A. Cooper
1025 Bank For Savings Bldg.
Birmingham, Alabama

By
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4 g CERTIFICATE OF SERVICE

{:) - I hereby cerxtify that I have served a copy of
the above and foregoing Brief by mailing a copy of

same, United States Mailil, postage prepaid, this the

//  day of August, 1966, to the following:

Beazsiciibnerett, Je., Hsq.
6th Floor, Haas-Howell Bldg.
Atlanta, Georgia 30303

Charles Morgan, Jr., Esqguire
M. Laughlin McDonald, Esguire
5 Forsyth Street, N. W,
Atlanta, Georgia
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Morris Brown, Esg.
1122 Healey Building
Atlanta, Georgia

i : Melvin L., #ulf, Esquire
i 156 Fifth Avenue
’ New York, New York
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