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=DEORFNL�Y��5HGKDLO��
� ����8�6���������������������������������������������������������������������������������������������������������������������������������

=LYRWRIVN\�H[�UHO��=LYRWRIVN\�Y��.HUU\��
� ����6��&W������������������������������������������������������������������������������������������������������������������������������

6WDWXWHV�DQG�5HJXODWLRQV�

,PPLJUDWLRQ�DQG�1DWLRQDOLW\�$FW����8�6�&���������HW�VHT�������������������������������������������������������SDVVLP�
��8�6�&���������D������������������������������������������������������������������������������������������������������������������������

� ��8�6�&������������������������������������������������������������������������������������������������������������������������������������
� ��8�6�&������������������������������������������������������������������������������������������������������������������������������������
� ��8�6�&��������������������������������������������������������������������������������������������������������������������������������������
� ��8�6�&��������������������������������������������������������������������������������������������������������������������������������������
� ��8�6�&�������������������������������������������������������������������������������������������������������������������������������������
� ��8�6�&���������I���������������������������������������������������������������������������������������������������������������������������
��8�6�&���������D��������������������������������������������������������������������������������������������������������������������������

,PPLJUDWLRQ�DQG�1DWLRQDOLW\�$FW�RI�������3XE��/����������������H������6WDW���������������������������

,PPLJUDWLRQ�DQG�1DWLRQDOLW\�$FW�RI�������3XE��/��������������������D�����6WDW����������������������

��&�)�5�����������������������������������������������������������������������������������������������������������������������������������������

��&�)�5������������������������������������������������������������������������������������������������������������������������������������������

2WKHU�$XWKRULWLHV�

'+6��$QQXDO�)ORZ�5HSRUW��5HIXJHHV�DQG�$V\OHHV�����������������������������������������������������������������������

([HFXWLYH�2UGHU��������0DU����������������������������������������������������������������������������������������������SDVVLP�

([HFXWLYH�2UGHU��������-DQ����������������������������������������������������������������������������������������������SDVVLP�

)LQDO�$FW�RI�WKH������8�1��&RQIHUHQFH�RI�3OHQLSRWHQWLDULHV�RQ�WKH�6WDWXV�RI�5HIXJHHV�DQG�
6WDWHOHVV�3HUVRQV��5HFRPPHQGDWLRQ��������������������������������������������������������������������������������������������������

Case: 3:17-cv-00112-wmc   Document #: 30   Filed: 03/10/17   Page 7 of 40



YLL�
�
�
�

+�5��5HS��1R��������������������������������������������������������������������������������������������������������������������������

3UHV��3URF��1R��������$XJ�����������������������������������������������������������������������������������������������������������

6��5HS��1R������������������������������������������������������������������������������������������������������������������������������

�

Case: 3:17-cv-00112-wmc   Document #: 30   Filed: 03/10/17   Page 8 of 40



��
�
�
�

35(/,0,1$5<�67$7(0(17�

� 7KLV�LV�DQ�DFWLRQ�WR�HQMRLQ�WKH�XQODZIXO�LPPLJUDWLRQ�EDQ�WKDW�3UHVLGHQW�7UXPS�KDV�QRZ�

WZLFH�VRXJKW�WR�LPSOHPHQW�E\�H[HFXWLYH�RUGHU��ILUVW�RQ�-DQXDU\�����������DQG�WKHQ�DJDLQ�RQ�

0DUFK�����������$V�WKH�&RXUW�LV�DZDUH��3ODLQWLII�LV�D�ODZIXO�UHVLGHQW�DOLHQ�ZKR��DIWHU�PRUH�WKDQ�D�

\HDU�RI�WKRURXJK�YHWWLQJ�E\�8�6��LPPLJUDWLRQ�DXWKRULWLHV��ZDV�JUDQWHG�DV\OXP�VWDWXV�LQ�0D\������

RQ�DFFRXQW�RI�WKH�WRUWXUH�DQG�SHUVHFXWLRQ�KH�KDG�VXIIHUHG�LQ�6\ULD�DQG�WKH�ULVN�RI�VHULRXV�KDUP�KH�

IDFHG�WKHUH�VKRXOG�KH�UHWXUQ���+H�SURPSWO\�ILOHG�GHULYDWLYH�SHWLWLRQV�WR�VHFXUH�DV\OXP�VWDWXV�IRU�

KLV�ZLIH�DQG�WKUHH�\HDU�ROG�GDXJKWHU��ERWK�RI�ZKRP�KDG�EHHQ�IRUFHG�WR�VWD\�EHKLQG�LQ�ZDU�WRUQ�

$OHSSR���8QGHU�WKH�,PPLJUDWLRQ�DQG�1DWLRQDOLW\�$FW��“,1$”���DSSURYDO�RI�WKRVH�SHWLWLRQV�VKRXOG�

KDYH�EHHQ�D�IRUHJRQH�FRQFOXVLRQ���1HYHUWKHOHVV��3UHVLGHQW�7UXPS�KDV�VLJQHG�WZR�H[HFXWLYH�

RUGHUV�WKDW��ostensibly in “the interests of the United States,” VHHN�WR�VXVSHQG�WKH�HQWU\�RI�DOO�

6\ULDQV�—�DQG�WKXV�WKUHDWHQ�WR�NHHS�3ODLQWLII�DSDUW�IURP�KLV�ZLIH�DQG�\RXQJ�FKLOG��ZKR�UHPDLQ�LQ�

$OHSSR��KLGLQJ�IURP�ZDUULQJ�IDFWLRQV�ZKR�ZLVK�WKHP�ERWK�GHDG��

7KH�March 6 executive order (the “([HFXWLYH�2UGHU”)�is President Trump’s attempt to 

VDOYDJH�WKH�-DQXDU\����H[HFXWLYH�RUGHU��ZKLFK�WKH�IHGHUDO�FRXUWV�HQMRLQHG�DV�XQFRQVWLWXWLRQDO���

%XW�9HUVLRQ�����RI�WKH�([HFXWLYH�2UGHU�LV�QR�EHWWHU�WKDQ�9HUVLRQ�������7KH�([HFXWLYH�2UGHU�

DFFRPSOLVKHV�WKH�VDPH�XQODZIXO�JRDOV�WKURXJK�WKH�VDPH�XQODZIXO�PHDQV�DV�WKH�-DQXDU\����RUGHU�

DQG�VKRXOG�SURPSWO\�EH�VHW�DVLGH���,W�YLRODWHV�WKH�WHUPV�RI�WKH�,1$�DQG�IUXVWUDWHV�Congress’s 

SXUSRVH�LQ�SDVVLQJ�WKDW�VWDWXWH��ZKLFK�SURKLELWV�GLVFULPLQDWLRQ�RQ�WKH�EDVLV�RI�QDWLRQDO�RULJLQ�DQG�

ZDV�LQWHQGHG�WR�VHFXUH�WKH�ULJKW�RI�IDPLO\�LQWHJULW\���,W�DOVR�YLRODWHV�WKH�&RQVWLWXWLRQ�RI�WKH�

8QLWHG�6WDWHV�LQ�PXOWLSOH�UHVSHFWV���By interfering with Plaintiff’s fundamental right to family 

LQWHJULW\�LQ�D�PDQQHU�WKDW�LV�QRW�QDUURZO\�WDLORUHG�WR�D�FRPSHOOLQJ�JRYHUQPHQW�LQWHUHVW��DQG�

ZLWKRXW�DGHTXDWH�SURFHGXUHV��WKH�([HFXWLYH�2UGHU�YLRODWHV�WKH�'XH�3URFHVV�&ODXVH���%\�EDQQLQJ�
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QDWLRQDOV�IURP�SUHGRPLQDQWO\�0XVOLP�FRXQWULHV�DQG�UHIOHFWLQJ�DQ�LQYLGLRXV�SXUSRVH�RI�

GLVIDYRULQJ�0XVOLPV��LW�YLRODWHV�WKH�(VWDEOLVKPHQW�&ODXVH�and the Fifth Amendment’s guarantee 

RI�(TXDO�3URWHFWLRQ���$QG�E\�EDQQLQJ�WKH�HQWU\�RI�6\ULDQV�EDVHG�VROHO\�RQ�WKHLU�QDWLRQDOLW\��LW�

YLRODWHV�(TXDO�3URWHFWLRQ��

,QGHHG��VLQFH�3UHVLGHQW�7UXPS�ILUVW�VRXJKW�WR�LPSOHPHQW�D�QLQHW\�GD\�WUDYHO�EDQ�—�

SXUSRUWHGO\�WR�JLYH�WKH�*RYHUQPHQW�WLPH�WR�VWXG\�YHWWLQJ�SURFHGXUHV�—�LW�KDV�EHFRPH�HYHQ�

FOHDUHU�WKDW�WKHUH�LV�QR�ODZIXO�MXVWLILFDWLRQ�IRU�WKH�EDQ���8QDEOH�WR�DUWLFXODWH�D�MXVWLILFDWLRQ�IRU�WKH�

-DQXDU\����RUGHU�LQ�DQ\�RI�WKH�OHJDO�FKDOOHQJHV�WR�WKDW�RUGHU��WKH�*RYHUQPHQW�VRXJKW�SRVW�KRF�

YLQGLFDWLRQ�WKURXJK�D�VWXG\�FRQGXFWHG�E\�WKH�'HSDUWPHQW�RI�+RPHODQG�6HFXULW\���%XW�'+6�FDPH�

XS�HPSW\��FRQFOXGLQJ�WKDW�“country of citizenship is unlikely to be a reliable indicator of 

potential terrorist activity.”  President Trump nonetheless VLPSO\�UHQHZHG�WKH�QLQHW\�GD\�WUDYHO�

EDQ��WRXWLQJ�LWV�SURPXOJDWLRQ�WR�VXSSRUWHUV�as a strike against “radical Islamic terrorism�”  If WKH�

*RYHUQPHQW�KDG�EHHQ�VHULRXV�DERXW�GHYLVLQJ�PRUH�VWULQJHQW�YHWWLQJ�SURFHGXUHV��WKH�RVWHQVLEOH�

JRDO�RI�WKH�([HFXWLYH�2UGHU���WKHQ�SUHVXPDEO\�LW�ZRXOG�KDYH�PDGH�VRPH�SURJUHVV�RQ�WKDW�IURQW�LQ�

WKH�PRUH�WKDQ�ILYH�ZHHNV�VLQFH�-DQXDU\������%XW�WKHUH�LV�QR�HYLGHQFH�WKDW�WKH�*RYHUQPHQW�KDV�

FRPH�XS�ZLWK�DQ\WKLQJ�RWKHU�WKDQ�SUHWH[WXDO�MXVWLILFDWLRQV�IRU�WKH�VDPH�DQWL�0XVOLP�WUDYHO�EDQ�LW�

VRXJKW�WR�LPSOHPHQW�LQ�WKH�-DQXDU\����RUGHU��

� 0HDQZKLOH��although the Government has been processing Plaintiff’s derivative SHWLWLRQV�

VLQFH�WKH�WLPH�KH�ILOHG�WKLV�ODZVXLW��WKH�XQODZIXO�([HFXWLYH�2UGHU�VWLOO�WKUHDWHQV�WR�YLVLW�

LUUHSDUDEOH�LQMXU\�XSRQ�3ODLQWLII�DQG�KLV�IDPLO\�EHFDXVH�LW�ZLOO��LI�HQIRUFHG�DFFRUGLQJ�WR�LWV�WHUPV��

bar Plaintiff’s wife and daughter from receiving visas or entering the United States.  7KH�&RXUW�

VKRXOG�WKHUHIRUH�HQWHU�WHPSRUDU\�DQG�RU�SUHOLPLQDU\�LQMXQFWLYH�UHOLHI�EDUULQJ�WKH�*RYHUQPHQW�
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IURP�UHO\LQJ�on the Executive Order in processing Plaintiff’s SHWLWLRQV�DQG�RWKHUZLVH�

DGMXGLFDWLQJ�WKH�HQWU\�RI�KLV�IDPLO\�LQWR�WKH�8QLWHG�6WDWHV��

)$&78$/�%$&.*5281'��

$�� 3ODLQWLII�6HHNV�$V\OXP�LQ�WKH�8QLWHG�6WDWHV�IRU�+LPVHOI�DQG�+LV�)DPLO\�

3ODLQWLII�LV�D�WKLUW\�WZR�\HDU�ROG�6\ULDQ�PDQ�DQG�6XQQL�0XVOLP�ZKR�UHVLGHV�LQ�

:LVFRQVLQ���%HIRUH�KH�FDPH�WR�WKH�8QLWHG�6WDWHV��KH�IDFHG�QHDU�FHUWDLQ�GHDWK�DW�WKH�KDQGV�RI�WZR�

ZDUULQJ�IRUFHV�LQ�$OHSSR��WKH�6XQQL�DOLJQHG�)UHH�6\ULDQ�Army (“FSA”) and the Alawite�DOLJQHG�

6\ULDQ�$UDE�Army (“SAA”)���7KH�)6$�DQG�6$$�KDYH�EHHQ�HQJDJHG�LQ�D�VL[�\HDU�FLYLO�ZDU�IRU�

FRQWURO�RI�$OHSSR���,Q�������WKH�)6$�EHJDQ�WDUJHWLQJ�3ODLQWLII�RQ�WKH�LQFRUUHFW�EHOLHI�WKDW�

3ODLQWLII�ZDV�V\PSDWKHWLF�WR�WKH�6$$��WKH�6$$��IRU�LWV�SDUW��WDUJHWHG�3ODLQWLII�EHFDXVH�KH�ZDV�

6XQQL�DQG�RZQHG�D�EXVLQHVV�LQ�)6$�FRQWUROOHG�WHUULWRU\���)6$�DQG�6$$�VROGLHUV�H[WRUWHG��IDOVHO\�

LPSULVRQHG��WRUWXUHG��DQG�WKUHDWHQHG�WR�NLOO�3ODLQWLII���7KH�6$$�WKUHDWHQHG�WR�UDSH�KLV�ZLIH����

After learning that he had been “marked for death” E\�WKH�)6$�DQG�FRQVFULSWHG�LQWR�WKH�

6$$��3ODLQWLII�IOHG�6\ULD�LQ�0DUFK������DQG�VRXJKW�DV\OXP�LQ�WKH�8QLWHG�6WDWHV���,Q�$SULO�������

KH�ILOHG�DQ�LQLWLDO�$SSOLFDWLRQ�IRU�$V\OXP�DQG�IRU�:LWKKROGLQJ�RI�5HPRYDO�ZLWK�WKH�8QLWHG�

6WDWHV�&LWL]HQVKLS�DQG�,PPLJUDWLRQ�6HUvices (“USCIS”)���:KLOH�KLV�LQLWLDO�DSSOLFDWLRQ�ZDV�XQGHU�

UHYLHZ��WKH�EXLOGLQJ�ZKHUH�KLV�ZLIH�DQG�FKLOGUHQ�ZHUH�KLGLQJ�LQ�$OHSSR�ZDV�KLW�E\�URFNHW�ILUH���,Q�

the ensuing panic, Plaintiff’s WKUHH�\HDU�ROG�VRQ�IHOO�WKUHH�VWRULHV�DQG�GLHG���8QDEOH�WR�FRPIRUW�KLV�

ZLIH�RU�PRXUQ�KLV�VRQ�LQ�SHUVRQ��3ODLQWLII�UHGRXEOHG�KLV�HIIRUWV�WR�REWDLQ�DV\OXP�IRU�KLPVHOI�DQG�

�������������������������������������������������
��� 7KH�IDFWV�VHW�IRUWK�KHUHLQ�DUH�VXSSRUWHG�E\�WKH�DFFRPSDQ\LQJ�'HFODUDWLRQ�RI�$QGUHZ�%��
Breidenbach in Support of Plaintiff’s Application for a Temporary Restraining Order, 
Preliminary Injunction, and Summary Judgment (“Breidenbach Decl.”) (Feb. 13, 2017), 'NW��1R��
����6HFRQG�'HFODUDWLRQ�RI�$QGUHZ�%��%UHLGHQEDFK�LQ�Support of Plaintiff’s Renewed 
$SSOLFDWLRQ�IRU�D�7HPSRUDU\�5HVWUDLQLQJ�2UGHU�DQG�3UHOLPLQDU\�,QMXQFWLon (“Second 
Breidenbach Decl.”); and�'HFODUDWLRQ�RI�-RKQ�'RH�LQ�6XSSRUW�RI�+LV�5HQHZHG�$SSOLFDWLRQ�IRU�D�
7HPSRUDU\�5HVWUDLQLQJ�2UGHU�DQG�3UHOLPLQDU\�,QMXQFWLRQ��
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KLV�IDPLO\�DQG�ILOHG�DQ�DPHQGHG�DV\OXP�DSSOLFDWLRQ�LQ�2FWREHU��������,Q�0D\�������DQ�

Immigration Judge granted Plaintiff asylum, finding that Plaintiff’s rHWXUQ�WR�6\ULD�ZRXOG�

WKUHDWHQ�KLV�OLIH�RU�IUHHGRP�LQ�YLRODWLRQ�RI�WKH�8�1��&RQYHQWLRQ�$JDLQVW�7RUWXUH����

As soon as the Immigration Judge’s decision became final, Plaintiff VRXJKW�DV\OXP�IRU�KLV�

ZLIH�DQG�GDXJKWHU�E\�ILOLQJ�5HIXJHH�$V\OHH�5HODWLYH�3HWLWLRQV�ZLWK�86&,6�RQ�IRUP�,�������6HH�

,1$���8�6�&����������E��������&�)�5����������.  Plaintiff’s derivative asylum petitionV�HVWDEOLVK�

WKDW�KH�LV�DQ�DV\OHH�DQG�WKDW�KLV�ZLIH�DQG�GDXJKWHU�DUH�TXDOLI\LQJ�EHQHILFLDULHV���Plaintiff’s wife 

GRHV�QRW�EHDU�KRVWLOH�DWWLWXGHV�WRZDUG�WKH�8QLWHG�6WDWHV��LWV�&RQVWLWXWLRQ��RU�LWV�IRXQGLQJ�

SULQFLSOHV���1HLWKHU�GRHV�KLV�GDXJKWHU��ZKR�LV�D�WKUHH�\HDU�ROG�FKLOG�LQFDSDEOH�RI�KROGLQJ�VXFK�

YLHZV���7KH\�KDYH�QHYHU�HQJDJHG�LQ�DFWV�RI�KDWUHG��SHUVHFXWLRQ��RSSUHVVLRQ��RU�WHUURU���/LNH�

3ODLQWLII��WKH\�ZRXOG�EH�DFWLYH�DQG�SURGXFWLYH�PHPEHUV�RI�WKH�:LVFRQVLQ�FRPPXQLW\�DV�VRRQ�DV�

WKH\�DUH�DEOH���)RU�QRZ��WKRXJK��WKH\�UHPDLQ�WUDSSHG�LQ�6\ULD��ZKHUH�WKH\�OLYH�LQ�KLGLQJ�IURP�WKH�

6$$�DQG�)6$���7KH\�ODFN�DFFHVV�WR�EDVLF�PHGLFDO�FDUH�DQG�DGHTXDWH�IRRG���$QG�WKH\�DUH�DW�

LPPLQHQW�ULVN�RI�UDSH�RU�GHDWK��

$V�RI�-DQXDU\�����������DSSURYDO�RI�Plaintiff’s derivative asylum petitionV�VHHPHG�OLNH�D�

sure thing.  USCIS’s processing center in Nebraska had reviewed tKH�SHWLWLRQV��IRXQG�WKHP�WR�EH�

LQ�RUGHU��DQG�IRUZDUGHG�WKHP�WR�USCIS’s Milwaukee office IRU�D�VHFXULW\�FKHFN���7KDW�WRR�

FOHDUHG��DQG�WKH�SHWLWLRQV�ZHUH�VHQW�EDFN�WR�1HEUDVND�IRU�ILQDO�SURFHVVLQJ����

%�� 0U��7UXPS�3URPLVHV�D�0XVOLP�%DQ�DQG�6LJQV�WKH�)LUVW�([HFXWLYH�2UGHU�

%HIRUH�KH�ZDV�HOHFWHG�3UHVLGHQW��'RQDOG�7UXPS�FDPSDLJQHG�RQ�D�SURPLVH�WR�HIIHFWXDWH�D�

“complete shutdown of Muslims entering the United States.”  %UHLGHQEDFK�'HFO��������$PLG�

FULWLFLVP��WKH�WKHQ�FDQGLGDWH�DQG�KLV�DVVRFLDWHV�VKLIWHG�WKHLU�UKHWRULF��LQVWHDG�WDUJHWLQJ�FRXQWULHV�

with “a proven history of terrorism”�DV�D�SUR[\�IRU�,VODP���%UHLGHQEDFK�'HFO��([��)���0U��7UXPS�
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acknowledged this pivot as “an expansion” of his proposed “Muslim ban,” not a rollback.  6HH�

%UHLGHQEDFK�'HFO��([��+���$QG�KH�UHSHDWHGO\�UHIXVHG�WR�GLVWLQJXLVK�EHWZHHQ�SHDFHIXO�0XVOLPV�

and terrorists, contending that “you don’t know who is who.”   6HH�%UHLGHQEDFK�'HFO������������

6\ULDQV��LQ�SDUWLFXODU, found themselves in Mr. Trump’s cross�KDLUV�GXULQJ�WKH�

FDPSDLJQ���One of Mr. Trump’s campaign promises was to “stop the tremendous flow of Syrian 

refugees into the United States.”  %UHLGHQEDFK�'HFO��������He urged citizens to “lock your doors” 

DJDLQVW�6\ULDQ�UHIXJHHV�WKDW�KDG�UHVHWWOHG�LQ�WKH�8QLWHG�6WDWHV���,G��

0U��7UXPS�EHJDQ�SODQQLQJ�KRZ�WR�IROORZ�WKURXJK�RQ�WKHVH�LQYLGLRXV�FDPSDLJQ�SURPLVHV�

HYHQ�EHIRUH�WDNLQJ�RIILFH���,Q�D�WHOHYLVLRQ�LQWHUYLHZ��5XG\�*LXOLDQL��D�FORVH�DGYLVRU�WR�0U��7UXPS��

explained that, after announcing his “Muslim ban,” Mr. Trump “called [Mr. GiuliaQL@�XS���+H�VDLG��

‘Put a commission together.  Show me the right way to do it legally.’”  %UHLGHQEDFK�'HFO��������

([HFXWLYH�2UGHU��������titled “Protecting the Nation from Foreign Terrorist Entry into 

the United States” and VLJQHG�E\�3UHVLGHQW�7UXPS�RQ�-DQXDU\�����������ZDV�WKH�UHVXOW���7KH�

RUGHU�EDUUHG�IURP�WKH�8QLWHG�6WDWHV�WKH�YHU\�JURXSV�RI�LPPLJUDQWV�3UHVLGHQW�7UXPS�SURPLVHG�WR�

WDUJHW�GXULQJ�KLV�FDPSDLJQ��LQFOXGLQJ�DOO�6\ULDQV���6HH�%UHLGHQEDFK�'HFO��([��1���7KXV��6HFWLRQ�

��F��RI�WKH�RULJLQDO�RUGHU�FDWHJRULFDOO\�SURKLELWHG�WKH�HQWU\�RI�DOO�DOLHQV�IURP�VHYHQ�0XVOLP�

PDMRULW\�FRXQWULHV��LQFOXGLQJ�6\ULD��IRU�QLQHW\�GD\V���6HFWLRQ���D��VXVSHQGHG�WKH�8�6��5HIXJHH�

$GPLVVLRQV�3URJUDP�IRU�DOO�FRXQWULHV�IRU�����GD\V��DQG�6HFWLRQ���F��VXVSHQGHG�WKH�HQWU\�RI�

6\ULDQ�UHIXJHHV�LQGHILQLWHO\���7KHVH�SURYLVLRQV�DSSOLHG�ZKHWKHU�RU�QRW�D�6\ULDQ�VHHNLQJ�HQWU\�

SRVHG�DQ\�WKUHDW�RI�YLROHQFH�RU�KDG�DQ\�FRQQHFWLRQ�WR�WHUURULVW�RUJDQL]DWLRQV�RU�DFWLYLWLHV���

,QGHHG��6HFWLRQ���F��DSSOLHG�WR�6\ULDQV�RI�DOO�DJHV��LQFOXGLQJ�\RXQJ�FKLldren like Plaintiff’s 

WKUHH�\HDU�ROG�GDXJKWHU��ZKR�LV�SODLQO\�LQFDSDEOH�RI�SRVLQJ�D�WKUHDW�WR�WKH�8QLWHG�6WDWHV��
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7KH�ILUVW�H[HFXWLYH�RUGHU�DOVR�GLVFULPLQDWHG�DJDLQVW�0XVOLPV���,W�GLUHFWHG�WKH�6HFUHWDU\�RI�

State, upon resumption of refugee admissions, to “prioritize refugee claims made by individuals 

RQ�WKH�EDVLV�RI�UHOLJLRXV�EDVHG�SHUVHFXWLRQ��SURYLGHG�WKDW�WKH�UHOLJLRQ�RI�WKH�LQGLYLGXDO�LV�D�

minority religion in the individual’s country of nationality.”  -DQ�����2UGHU�����E���HPSKDVLV�

DGGHG���VHH�DOVR�LG������H) (allowing for exceptions to Section 5(a) “when the person is a 

UHOLJLRXV�PLQRULW\�LQ�KLV�FRXQWU\�Rf nationality facing religious persecution”).  President Trump 

ZDV�IUDQN�DERXW�KLV�LQWHQW�WR�IDYRU�&KULVWLDQV�RYHU�0XVOLPV���,PPHGLDWHO\�EHIRUH�VLJQLQJ�WKH�

Executive Order, President Trump (falsely) asserted that, under earlier refugee policies, “[i]f you 

ZHUH�D�0XVOLP�\RX�FRXOG�FRPH�LQ�>WR�WKH�8QLWHG�6WDWHV@��EXW�LI�\RX�ZHUH�D�&KULVWLDQ��LW�ZDV�

DOPRVW�LPSRVVLEOH�����. .  And I thought it was very, very unfair.  So we are going to help them.”  

%UHLGHQEDFK�'HFO����������

$W�WKH�VLJQLQJ�FHUHPRQ\�IRU�WKH�H[HFXWLYH�RUGHU��3UHVLGHQW�7UXPS�VWDWHG�WKDW�LWV�SXUSRVH�

ZDV�to “establish[] new vetting measures to keep radical Islamic terrorists out of the United 

States of America.”  %UHLGHQEDFK�'HFO���������+H�WKHQ�DGGHG��“We all know what that means.”  

%UHLGHQEDFK�'HFO��������([��2��

&�� )HGHUDO�&RXUWV�(QMRLQ�WKH�)LUVW�([HFXWLYH�2UGHU��DQG�WKH�*RYHUQPHQW�
&RQWLQXHV�3URFHVVLQJ�Plaintiff’s 3HWLWLRQV�

)HGHUDO�FRXUWV�EHJDQ�KHDULQJ�OHJDO�FKDOOHQJHV�WR�WKH�-DQXDU\����H[HFXWLYH�RUGHU�DOPRVW�DV�

VRRQ�DV�3UHVLGHQW�7UXPS�VLJQHG�LW���$QG�given the order’s irrationality and discriminatory 

SXUSRVH�DQG�HIIHFW��FRXUWV�ZHUH�DOPRVW�XQLIRUP�LQ�HQMRLQLQJ�LWV�HQIRUFHPHQW����0RVW�QRWDEO\��WKH�

�������������������������������������������������
��� 6HH�'DUZHHVK�Y��7UXPS��1R�����&LY�������$0'��������:/���������DW�
���(�'�1�<��
-DQ�������������9D\HJKDQ�Y��.HOO\��1R��&9���������������:/���������DW�
���&�'��&DO��-DQ������
�������0RKDPPHG�Y��8QLWHG�6WDWHV��1R��&9����������$%��3/$[��������:/���������DW�
�–��
�&�'��&DO��-DQ�������������$]L]�Y��7UXPS��1R�������FY������/0%�7&%��������:/���������DW�
��
�(�'��9D��)HE������������:DVKLQJWRQ�Y��7UXPS��1R��&�������-/5�������:/���������DW�
��
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GLVWULFW�FRXUW�LQ�:DVKLQJWRQ�Y��7UXPS�LVVXHG�D�QDWLRQZLGH�LQMXQFWLRQ�DJDLQVW�WKH�RUGHU��ILQGLQJ�

WKDW�WKH�SODintiffs had “shown that they are likely to succeed on the merits of the[ir] claims” that 

WKH�RUGHU�ZDV�XQODZIXO��������:/���������DW�
���

7KH�*RYHUQPHQW�DSSHDOHG�WKH�:DVKLQJWRQ�district court’s order and sought an emergency 

VWD\�SHQGLQJ�DSSHDO���2Q�)HEUXDU\����WKH�&RXUW�RI�$SSHDOV�GHQLHG�WKH�VWD\�UHTXHVW��ILQGLQJ�WKDW�

the Government had not “shown a likelihood of success on the merits of its appeal.”  :DVKLQJWRQ�

Y��7UXPS������)��G��������������WK�&LU���������SHU�FXULDP����6SHFLILFDOO\��WKH�FRXUW�KHOG�WKDW�WKH�

*RYHUQPHQW�KDG�QRW�HVWDEOLVKHG�WKDW�WKH�-DQXDU\����H[HFXWLYH�RUGHU�VDWLVILHG�WKH�'XH�3URFHVV�

Clause because it did not “provide[] what due process requires, such as notice and a hearing prior 

WR�UHVWULFWLQJ�DQ�LQGLYidual’s ability to travel.”  ,G��DW��������7KH�FRXUW�DOVR�KHOG�WKDW�WKH�

plaintiffs’ claimV�WKDW�WKH�H[HFXWLYH�RUGHU�YLRODWHG�WKH�(VWDEOLVKPHQW�DQG�(TXDO�3URWHFWLRQ�

Clauses “present[ed] significant constitutional questions” in light of “numerous statements E\�WKH�

President about his intent to implement a ‘Muslim ban’ as well as evidence [plaintiffs] claim 

suggests that the Executive Order was intended to be that ban.”  ,G��DW�����–����

2Q�)HEUXDU\�����3ODLQWLII�ILOHG�WKH�LQVWDQW�ODZVXLW��VHHNLQJ�WR�SHUPDQHQWO\�HQMRLQ�

HQIRUFHPHQW�RI�WKH�-DQXDU\����RUGHU�EHFDXVH�WKH�QDWLRQZLGH�752�HQWHUHG�E\�WKH�FRXUW�LQ�

:DVKLQJWRQ�ZDV�WHPSRUDU\��3ODLQWLII�FRXOG�QRW�EH�VXUH�WKDW�LW�ZRXOG�EH�VXVWDLQHG�RQ�DSSHDO��

JLYHQ�WKDW�WKH�*RYHUQPHQW�ZDV�FKDOOHQJLQJ�WKH�:DVKLQJWRQ�plaintiffs’�VWDQGLQJ�WR�VXH��DQG��

EDVHG�RQ�LQIRUPDWLRQ�UHFHLYHG�IURP�WKH�*RYHUQPHQW��3ODLQWLII�EHOLHYHG�WKH�*RYHUQPHQW�ZDV�QRW�

SURFHVVLQJ�KLV�SHWLWLRQV�QRWZLWKVWDQGLQJ�WKH�:DVKLQJWRQ�LQMXQFWLRQ.  In response to Plaintiff’s 

PRWLRQ�IRU�D�WHPSRUDU\�UHVWUDLQLQJ�RUGHU��SUHOLPLQDU\�LQMXQFWLRQ��DQG�VXPPDU\�MXGJPHQW�LQ�WKLV�

�������������������������������������������������
�:�'��:DVK��)HE������������$]L]�Y��7UXPS��1R�������FY������/0%�7&%��������:/���������DW�

�–����(�'��9D��)HE�������������
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FDVH��WKH�*RYHUQPHQW�UHSUHVHQWHG�WKDW�LW�KDG�VWRSSHG�SURFHVVLQJ�GHULYDWLYH�DV\OXP�SHWLWLRQV�RQFH�

3UHVLGHQW�7UXPS�VLJQHG�WKH�-DQXDU\����RUGHU�EXW�KDG�UHVXPHG�SURFHVVLQJ�VXFK�SHWLWLRQV�

(including Plaintiff’s��IROORZLQJ�WKH�:DVKLQJWRQ�LQMXQFWLRQ���7KH�*RYHUQPHQW�DOVR�UHSUHVHQWHG�

WKDW�3UHVLGHQW�7UXPS�ZRXOG�EH�VLJQLQJ�D�UHYLVHG�H[HFXWLYH�RUGHU�SURPSWO\.  Defs.’ Response to 

Court’s Order��)HE������������'NW��1R�������$V�D�UHVXOW�RI�WKHVH�UHSUHVHQWDWLRQV��3ODLQWLII�

ZLWKGUHZ�KLV�UHTXHVW�IRU�D�WHPSRUDU\�UHVWUDLQLQJ�RUGHU��DQG�WKH�&RXUW�GHQLHG�DV�PRRW�Plaintiff’s 

RWKHU�UHTXHVWV�ZLWKRXW�SUHMXGLFH���2UGHU��)HE������������'NW��1R������

2Q�)HEUXDU\�����3ODLQWLII�UHFHLYHG�QRWLFH�IURP�86&,6�WKDW�LWV�1HEUDVND�SURFHVVLQJ�FHQWHU�

KDG�FRPSOHWHG�LWV�UHYLHZ�RI�KLV�SHWLWLRQV���86&,6�UHSUHVHQWHG�WKDW�LW�ZRXOG�WUDQVIHU�KLV�SHWLWLRQV�

WR�WKH�1DWLRQDO�9LVD�&HQWHU�IRU�SURFHVVLQJ�DW�WKH�8�6��(PEDVV\�LQ�$PPDQ��-RUGDQ���Plaintiff’s 

ZLIH�DQG�GDXJKWHU�ZLOO�WKHQ�KDYH�WR�XQGHUJR�DQ�LQWHUYLHZ�LQ�$PPDQ��EH�DSSURYHG�IRU�YLVDV��DQG�

DUUDQJH�WR�WUDYHO�WR�WKH�8QLWHG�6WDWHV��

'�� 3UHVLGHQW�7UXPS�5HSODFHV�WKH�-DQXDU\����([HFXWLYH�2UGHU�ZLWK�WKH�1HZ�
([HFXWLYH�2UGHU�

6RRQ�DIWHU�3ODLQWLII�UHFHLYHG�WKH�JRRG�QHZV�IURP�86&,6��3UHVLGHQW�7UXPS�UHYLYHG�KLV�

HIIRUWs to ban the entry of Syrians, including Plaintiff’s wife and child, E\�VLJQLQJ�([HFXWLYH�

2UGHU���������7KH�([HFXWLYH�2UGHU��ZKLFK�JRHV�LQWR�HIIHFW�RQ�0DUFK�����LV�D�UHSHDW�RI�WKH�

-DQXDU\����RUGHU�LQ�ERWK�SXUSRVH�DQG�HIIHFW���,W�LV�WLWOHG�“Protecting the NDWLRQ�IURP�)RUHLJQ�

Terrorist Entry into the United States” —�WKH�VDPH�QDPH�DV�WKH�-DQXDU\����RUGHU���/LNH�WKH�

-DQXDU\����RUGHU��LW�EDUV�IRU�D�UHQHZHG�SHULRG�RI�QLQHW\�GD\V�WKH�HQWU\�RI�DOO�QDWLRQDOV�RI�VL[�

0XVOLP�PDMRULW\�FRXQWULHV��LQFOXGLQJ�6\ULD��RVWHQVLEO\�ZKLOH�WKH�*RYHUQPHQW�VWXGLHV�SRWHQWLDO�

LPSURYHPHQWV�WR�YHWWLQJ�SURFHGXUHV����8QOLNH�WKH�-DQXDU\����RUGHU��LW�GRHV�QRW�EDU�HQWU\�IURP�

,UDT����,G������F����(QWU\�IURP�WKH�DIIHFWHG�FRXQWULHV�PD\�EH�SURKLELWHG�EH\RQG�WKH�QLQHW\�GD\�

SHULRG�LI�WKH�FRXQWULHV�GR�QRW�SURYLGH�WKH�8QLWHG�6WDWHV�FHUWDLQ�LQIRUPDWLRQ�DERXW�WKHLU�QDWLRQDOV���
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,G������H����$QG�ZKLOH�WKH�([HFXWLYH�2UGHU�QR�ORQJHU�LQGHILQLWHO\�EDUV�HQWU\�E\�6\ULDQ�UHIXJHHV��LW�

VXVSHQGV�865$3�IRU�����GD\V��MXVW�OLNH�WKH�-DQXDU\����RUGHU���,G������D����,W�DOVR�SXUSRUWV�WR�OLPLW�

WKH�QXPEHU�RI�UHIXJHHV�WKH�8QLWHG�6WDWHV�ZLOO�DFFHSW�LQ������WR����������,G������E���

$V�WKH�WH[W�DQG�FRQWH[W�RI�WKH�([HFXWLYH�2UGHU�HVWDEOLVK��LW�ZDV�LQWHQGHG�WR�UHSOLFDWH�WKH�

-DQXDU\����RUGHU�DV�FORVHO\�DV�SRVVLEOH���,Q�D�WHOHYLVLRQ�LQWHUYLHZ�RQ�)HEUXDU\�����:KLWH�+RXVH�

VHQLRU�DGYLVRU�6WHSKHQ�0LOOHU�FRQILUPHG�WKDW�WKH�UHYLVHG�([HFXWLYH�2UGHU��ZKLFK�ZDV�WKHQ�LQ�WKH�

ZRUNV��ZRXOG�FRQWDLQ�“mostly minor, technical differences” IURP�WKH�-DQXDU\����RUGHU��GHVLJQHG�

to “be responsive” to “flawed, erroneous and false” court orders.  “Fundamentally,” Miller said, 

“you are still going to have the same, basic policy outcome for the country.”  6HFRQG�

%UHLGHQEDFK�'HFO��������$QG�LQ�D�SUHVV�EULHILQJ�KHOG�RQ�0DUFK���������IROORZLQJ�WKH�VLJQLQJ�RI�

WKH�([HFXWLYH�2UGHU��President Trump’s�press secretary emphasized that the “principles of the�

>QHZ@�executive order remain the same.”  6HFRQG�%UHLGHQEDFK�'HFO��������

,I�DQ\WKLQJ��LW�EHFDPH�HYHQ�FOHDUHU�EHWZHHQ�-DQXDU\����DQG�0DUFK���WKDW�WKH�([HFXWLYH�

2UGHU’s purported national�VHFXULW\�MXVWLILFDWLRQ�ZDV�D�SUHWH[W�GHVLJQHG�WR�obscure the Order’s 

WUXH�DQWL�0XVOLP�PRWLYDWLRQV���'HVSLWH�FODLPLQJ�WKDW�WKH�nation’s�VHFXULW\�ZDV�DW�ULVN��WKH�

$GPLQLVWUDWLRQ�GHOD\HG�VLJQLQJ�WKH�([HFXWLYH�2UGHU�RQ�0DUFK���EHFDXVH�GRLQJ�VR�ZRXOG�KDYH�

GHWUDFWHG�IURP�IDYRUDEOH�PHGLD�FRYHUDJH�IRU�WKH�3UHVLGHQW���6HFRQG�%UHLGHQEDFK�'HFO������(“We 

ZDQW�WKH�>H[HFXWLYH�RUGHU@�to have its own ‘moment.’”).��6KRUWO\�WKHUHDIWHU��WZR�VHSDUDWH�UHSRUWV�

E\�WKH�'HSDUWPHQW�RI�+RPHODQG�6HFXULW\�FRQFOXGHG�WKDW�D�WHUULWRU\�EDVHG�LPPLJUDWLRQ�EDQ�GLG�

QRW�IXUWKHU�WKH�Executive Order’s RVWHQVLEOH�QDWLRQDO�VHFXULW\�JRDOV���6HFRQG�%UHLGHQEDFK�'HFO��

����������)DU�IURP�EHLQJ�DQ�XUJHQW�PDWWHU�RI�QDWLRQDO�VHFXULW\��D�:KLWH�+RXVH�RIILFLDO�UHYHDOHG�RQ�

0DUFK���WKDW�GLVFXVVLRQV�DERXW�WKH�([HFXWLYH�2UGHU�ZHUH�PRWLYDWHG�DW�OHDVW�LQ�SDUW�E\�D�GHVLUH�WR�

SXW�WKH�3UHVLGHQW�“in a better mood.” �6HFRQG�%UHLGHQEDFK�'HFO��([��11���$QG��ZLWKLQ�PRPHQWV�
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RI�VLJQLQJ�WKH�([HFXWLYH�2UGHU��3UHVLGHQW�7UXPS�VHQW�D�IXQGUDLVLQJ�HPDLO�DVVHUWLQJ�WKDW�WKH�

([HFXWLYH�2UGHU�WDUJHWV�“radical Islamic terrorism,” as he had promised to do during his 

FDPSDLJQ���6HFRQG�%UHLGHQEDFK�'HFO��([��44��VWDWLQJ�WKDW�WKH�([HFXWLYH�2UGHU�HPERGLHV�

“policies [President Trump’s supporters] voted for”)���

(�� 7KH�([HFXWLYH�2UGHU�6HSDUDWHV�3ODLQWLII�IURP�+LV�:LIH�DQG�'DXJKWHU�

7KH�([HFXWLYH�2UGHU��RQFH�LW�EHFRPHV�HIIHFWLYH��ZLOO�LPPHGLDWHO\�SXW�a stop to Plaintiff’s 

GHULYDWLYH�DV\OXP�SHWLWLRQV���$OWKRXJK�86&,6�KDV�FRQFOXGHG�LWV�UHYLHZ�DQG�LV�LQ�WKH�SURFHVV�RI�

WUDQVIHUULQJ�Plaintiff’s SHWLWLRQV�WR�WKH�HPEDVV\�LQ�$PPDQ��WKH�SHWLWLRQV�KDYH�QRW�\HW�EHHQ�ILQDOO\�

approved.  For that reason, the Executive Order’s exception for QRQ�FLWL]HQV�“who ha>YH@�EHHQ�

granted asylum,” Exec. Order §����E��YL������H�, does not apply to Plaintiff’s wife and daughter, 

ZKR�VWLOO�QHHG�WR�XQGHUJR�YLVD�LQWHUYLHZV��EH�DSSURYHG�IRU�YLVDV��WUDYHO�WR�WKH�8QLWHG�6WDWHV��DQG�

EH�JUDQWHG�DGPLVVLRQ�E\�D�FXVWRPV�RIILFHU��VHH�LG������D���2UGHU�DSSOLHV�WR�IRUHLJQ�QDWLRQDOV�ZKR�

“are outside the United States” and “do not have a valid visa” by March 16). �

6HFWLRQ���F��RI�WKH�([HFXWLYH�2UGHU�EDUV�DW�OHDVW�WKH�ODVW�WKUHH�RI�WKRVH�VWHSV���%XW�WKH�

*RYHUQPHQW�PD\�ZHOO�VWRS�SURFHVVLQJ�3ODLQWLff’s SHWLWLRQV�DOWRJHWKHU���7KH�RSHUDWLYH�SURYLVLRQV�

RI�WKH�([HFXWLYH�2UGHU�DUH�WKH�VDPH�DV�LQ�WKH�-DQXDU\����RUGHU��ZKLFK�WKH�*RYHUQPHQW�VDLG�

KDOWHG�WKH�SURFHVVLQJ�RI�GHULYDWLYH�DV\OXP�SHWLWLRQV�OLNH�WKRVH�ILOHG�for Plaintiff’s wife and child.  

Defs.’ Response to Court’s Order, Feb. 17, 2017, 'NW��1R�������$YDLODEOH�JXLGDQFH�IURP�WKH�

*RYHUQPHQW�VWDWHV�WKDW�,�����GHULYDWLYH�DV\OXP�SHWLWLRQV�GR�QRW�EHQHILW�IURP�H[FHSWLRQV�XQGHU�

WKH�2UGHU���6HFRQG�%UHLGHQEDFK�'HFO���������$QG��ILQDOO\��WKH�*RYHUQPHQW�KDV�QRW�VXEVWDQWLYHO\�

UHVSRQGHG�WR�PXOWLSOH�HPDLOV�DQG�YRLFHPDLOV�UHTXHVWLQJ�D�UHSUHVHQWDWLRQ�DERXW�WKH�([HFXWLYH�

Order’s effect on Plaintiff’s petitions��LQGLFDWLQJ�WKDW�WKH�2UGHU�DIIHFWV�KLV�SHWLWLRQV���7KXV��DV�D�

GLUHFW�UHVXOW�RI�WKH�([HFXWLYH�2UGHU��DQG�GHVSLWe the obvious merit of Plaintiff’s derivative 
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DV\OXP�SHWLWLRQV��3ODLQWLII�LV�VHSDUDWHG�IURP�KLV�ZLIH�DQG�GDXJKWHU��ZKR�IDFH�JUDYH�GDQJHU�LQ�

6\ULD��

$5*80(17�

7KH�&RXUW�VKRXOG�JUDQW�D�WHPSRUDU\�UHVWUDLQLQJ�RUGHU�DQG�RU�SUHOLPLQDU\�LQMXQFWLRQ�

SURKLELWLQJ�WKH�*overnment from relying on the Executive Order to delay or deny Plaintiff’s 

GHULYDWLYH�DV\OXP�SHWLWLRQV���7R�REWDLQ�WHPSRUDU\�RU�SUHOLPLQDU\�LQMXQFWLYH�UHOLHI��WKH�PRYLQJ�

party must demonstrate (1) “some likelihood of success on the merits,” (2) no adequate�UHPHG\�

DW�ODZ������LUUHSDUDEOH�KDUP�LQ�WKH�DEVHQFH�RI�WKH�LQMXQFWLRQ��DQG�����D�EDODQFH�RI�WKH�HTXLWLHV�LQ�

KLV�IDYRU���$&/8�RI�,OO��Y��$OYDUH]������)��G������������WK�&LU�����������7KH�“PRUH�OLNHO\�WKH�

plaintiff is to win, the less heavily need the balance of harms weigh in his favor.”  *LUO�6FRXWV�RI�

0DQLWRX�&RXQFLO��,QF��Y��*LUO�6FRXWV�RI�8�6���,QF�������)��G��������������WK�&LU���������LQWHUQDO�

TXRWDWLRQ�PDUNV�RPLWWHG��� �

+HUH��3ODLQWLII�LV�KLJKO\�OLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV�RI�KLV�FODLP���-XVW�OLNH�WKH�-DQXDU\�

���RUGHU��WKH�([HFXWLYH�2UGHU�LV�XQODZIXO�IRU�PXOWLSOH�UHDVRQV������it exceeds the President’s 

DXWKRULW\�XQGHU�WKH�,1$������it violates Plaintiff’s fundamHQWDO�ULJKW�WR�IDPLO\�LQWHJULW\�DQG�WKXV�

YLRODWHV�KLV�VXEVWDQWLYH�DQG�SURFHGXUDO�GXH�SURFHVV�ULJKWV������LW�GLVFULPLQDWHV�DJDLQVW�3ODLQWLII�RQ�

WKH�EDVLV�RI�UHOLJLRQ��LQ�YLRODWLRQ�RI�WKH�(VWDEOLVKPHQW�&ODXVH�DQG�WKH�)LIWK�$PHQGPHnt’s 

JXDUDQWHH�RI�(TXDO�3URWHFWLRQ��DQG�����LW�GLVFULPLQDWHV�DJDLQVW�3ODLQWLII�RQ�WKH�EDVLV�RI�QDWLRQDO�

RULJLQ��DOVR�LQ�YLRODWLRQ�RI�(TXDO�3URWHFWLRQ���0RUHRYHU��3ODLQWLII�ZLOO�VXIIHU�LUUHSDUDEOH�KDUP�LI�

WKH�2UGHU�LV�QRW�HQMRLQHG��DQG�WKH�HTXLWLHV�WLOW�VTXDUHO\�LQ�KLV�IDYRU����

�������������������������������������������������
��� 7KH�VWDQGDUGV�IRU�D�WHPSRUDU\�UHVWUDLQLQJ�RUGHU�DQG�D�SUHOLPLQDU\�LQMXQFWLRQ�DUH�WKH�
VDPH���:LQQLJ�Y��6HOOHQ������)��6XSS���G�����������:�'��:LV������������
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$�� 7+(�(;(&87,9(�25'(5�9,2/$7(6�7+(�,1$�

,Q�LVVXLQJ�WKH�([HFXWLYH�2UGHU��WKH�3UHVLGHQW�H[SUHVVO\�LQYRNHG�KLV�DXWKRULW\�XQGHU�

6HFWLRQV�����I��DQG�����D��RI�WKH�,1$����8�6�&����������I��������D�����%XW�WKRVH�VHFWLRQV�GR�QRW�

DXWKRUL]H�WKH�3UHVLGHQW�WR�VXVSHQG�HQWU\�RI�DOO�6\ULDQV��DV�WKH�WH[W�DQG�VWUXFWXUH�RI�WKH�,1$�PDNH�

DSSDUHQW���6HH�=LYRWRIVN\�H[�UHO��=LYRWRIVN\�Y��.HUU\������6��&W��������������������(“The 

([HFXWLYH�LV�QRW�IUHH�IURP�WKH�RUGLQDU\�FRQWUROV�DQG�FKHFNV�RI�&RQJUHVV�PHUHO\�EHFDXVH�IRUHLJQ�

DIfairs are at issue.”).�

����7R�EHJLQ�ZLWK��E\�WHPSRUDULO\�KDOWLQJ�WKH�LVVXDQFH�RI�YLVDV�IRU�6\ULDQV��WKH�([HFXWLYH�

2UGHU�YLRODWHV�6HFWLRQ�����D�����$��RI�WKH�,1$��ZKLFK�SURKLELWV�GLVFULPLQDWLRQ�EDVHG�RQ�

QDWLRQDOLW\�LQ�WKH�LVVXDQFH�RI�LPPLJUDQW�YLVDV��

([FHSW� DV� VSHFLILFDOO\� SURYLGHG� LQ� SDUDJUDSK� ���� DQG� LQ�VHFWLRQV�
�����D������������E�����$��L��� DQG������RI� WKLV� WLWOH��QR�SHUVRQ�VKDOO� UHFHLYH�DQ\�
SUHIHUHQFH�RU�SULRULW\�RU�EH�GLVFULPLQDWHG�DJDLQVW�LQ�WKH�LVVXDQFH�RI�DQ�LPPLJUDQW�
visa because of the person’V� UDFH�� VH[�� QDWLRQDOLW\�� SODFH� RI� ELUWK�� RU� SODFH� RI�
UHVLGHQFH���
�

��8�6�&���������D�(1)(A).  This section “unambiguously direct[s] that no nationality�EDVHG�

discrimination shall occur.”  /HJDO�$VVLVWDnce for Vietnamese Asylum Seekers v. Dep’t of State��

���)��G�����������'�&��&LU���������YDFDWHG�RQ�RWKHU�JURXQGV������8�6�������������7KH�([HFXWLYH�

2UGHU�SODLQO\�YLRODWHV�WKDW�UHTXLUHPHQW�EHFDXVH��DV�WKH�6HYHQWK�&LUFXLW�UHFHQWO\�KHOG��“WDUJHWLQJ�

�������������������������������������������������
��� Section 212(f) provides, in relevant part: “Whenever the President finds that the entry of 
DQ\�DOLHQV�RU�RI�DQ\�FODVV�RI�DOLHQV�LQWR�WKH�8QLWHG�6WDWHV�ZRXOG�EH�GHWULPHQWDO�WR�WKH�LQWHUHVWV�RI�
WKH�8QLWHG�6WDWHV��KH�PD\�E\�SURFODPDWLRQ��DQG�IRU�VXFK�SHULRG�DV�KH�VKDOO�GHHP�QHFHVVDU\��
VXVSHQG�WKH�HQWU\�RI�DOO�DOLHQV�RU�DQ\�FODVV�RI�DOLHQV�DV�LPPLJUDQWV�RU�QRQLPPLJUDQWV��RU�LPSRVH�
RQ�WKH�HQWU\�RI�DOLHQV�DQ\�UHVWULFWLons he may deem to be appropriate.”��6HFWLRQ�����D�����
provides: “[I]t shall be unlawful .�����IRU�DQ\�DOLHQ�WR�GHSDUW�IURP�RU�HQWHU�RU�DWWHPSW�WR�GHSDUW�
IURP�RU�HQWHU�WKH�8QLWHG�6WDWHV�H[FHSW�XQGHU�VXFK�UHDVRQDEOH�UXOHV��UHJXODWLRQV��DQG�RUGHUV��DQG�
VXEMHct to such limitations and exceptions as the President may prescribe.”�
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6\ULDQ�UHIXJHHV�LV�GLVFULPLQDWLRQ�RQ�WKH�EDVLV�RI�nationality.”  ([RGXV�5HIXJHH�,PPLJUDWLRQ��,QF��

Y��3HQFH������)��G������������WK�&LU���������

6HFWLRQV�����I��DQG�����D��GR�QRW�SHUPLW�WKH�3UHVLGHQW�WR�GLVUHJDUG�6HFWLRQ�

202(a)(1)(A)’s antidiscrimination rule.  It is well established that “[a] specific statute takes 

SUHFHGHQFH�RYHU�D�PRUH�JHQHUDO�VWDWXWH��DQG�D�ODWHU�HQDFWHG�VWDWXWH�PD\�OLPLW�WKH�VFRSH�RI�DQ�

earlier statute.”  %KG��RI�0DLQW��RI�:D\�(PSV��Y��&6;�7UDQVS���,QF�������)��G������������WK�&LU��

��������7KDW�LV�WKH�FDVH�KHUH��6HFWLRQ�����D�����$��ZDV�HQDFWHG�LQ�������WKLUWHHQ�\HDUV�DIWHU�

6HFWLRQV�����I��DQG�����D����6HH�,1$�RI�������3XE��/������������������6WDW�������������������,1$�

RI�������3XE��/�����������������H�������D������6WDW�������������������������$QG�6HFWLRQ�

202(a)(1)(A) by its plain terms applies “[e]xcept as specifically provided” in four identified 

SURYLVLRQV�RI�WKH�,1$�—�QRQH�RI�ZKLFK�LV�6HFWLRQ�����I��RU�6HFWLRQ�����D������8�6�&��

�������D�(1)(A).  Where, as here, “&RQJUHVV�H[SOLFLWO\�HQXPHUDWHV�FHUWDLQ�H[FHSWLRQV�WR�D�

JHQHUDO�SURKLELWLRQ��DGGLWLRQDO�H[FHSWLRQV�DUH�QRW�WR�EH�LPSOLHG�”  +LOOPDQ�Y��0DUHWWD������6��&W��

�������������������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG����%HFDXVH�6HFWLRQ�����D�����$�’s�

DQWLGLVFULPLQDWLRQ�PDQGDWH�GRHV�QRW�LQFOXGH�6HFWLRQV�����I��RU�����D��LQ�LWV�OLVW�RI�H[FHSWLRQV��LW�

OLPLWV�the President’s authority under�WKRVH�VHFWLRQV���7KH�3UHVLGHQW�PD\�QRW�XVH�6HFWLRQV�����I��

RU�����D��WR�VXVSHQG�WKH�LVVXDQFH�RI�YLVDV�IRU�D�JLYHQ�QDWLRQDOLW\��

Section 202(a)(1)(A)’s legislativH�KLVWRU\�FRQILUPV�WKH�SRLQW���%HIRUH�������8�6��

immigration was governed by the “national origins system.”  H.R. Rep. No. 89������DW����������

�%UHLGHQEDFK�'HFO��([��<�.  Designed “to maintain the ethnic balance of the American 

population as it existed in 1920,” the national origins system created immigration quotas “based 

upon race and place of birth.”  ,G��DW������%\�������KRZHYHU��LW�ZDV�FOHDU�WKDW�WKH�QDWLRQDO�RULJLQV�

system, which “impl[ied] that men and women from some countries are, just because of where 
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they come from, more desirable citizens than others,” was “incompatible with our basic 

American tradition.”  ,G��DW������,Q�������&RQJUHVV�WKXV�SDVVHG�DPHQGPHQWV�WR�WKH�,1$��WKH�

“primary objective” of which was to “abolish[] .���. the national origins quota system” and 

replace it with “a new system of selection.”  S. Rep. No. 8�������DW����������������%UHLGHQEDFK�

'HFO��([��=���VHH�+�5��5HS��1R��������, at 18.  This new system, “designed to be faLU��UDWLRQDO��

humane, and in the national interest,” would select immigrants “without regard to place of birth.”  

+�5��5HS��1R����������DW�����VHH�6��5HS��1R����������DW���–����

Section 202(a)(1)(A) was central to achieving the 1965 Act’s antidiscrimination goals.  

6HH�2OVHQ�Y��$OEULJKW������)��6XSS����������'�'�&�������.  By “flatly forbidding nationality�

based discrimination,” 9LHWQDPHVH�$V\OXP�6HHNHUV�����)��G�DW������6HFWLRQ�����D�����$��HQVXUHG�

WKDW�WKH�8QLWHG�6WDWHV�ZRXOG�QHYHU�DJDLQ�FORVH�LWV�ERUGHUV�WR�LPPLJUDQWV�EDVHG�VROHO\�RQ�

QDWLRQDOLW\.  As President Johnson put it in a signing ceremony before the Statue of Liberty, “for 

RYHU�IRXU�GHFDGHV�WKH�LPPLJUDWLRQ�SROLF\�RI�WKH�8QLWHG�6WDWHV�KD>G@�EHHQ�WZLVWHG�DQG�������

distorted by the harsh injustice of the national origins quota system.”  The 1965 Act corrected 

this “cruel and enduring wrong in the conduct of the American Nation.”  %UHLGHQEDFK�'HFO��([��

$$���In contravention of Congress’s mandate, President Trump has sought to repeat ZKDW�

3UHVLGHQW�-RKQVRQ�FDOOHG�a “harsh injustice.”�

����0RUH�JHQHUDOO\��Whe President’s reading of SectionV�����I��DQG�����D��WR�SHUPLW�KLP�WR�

VXVSHQG�DOO�UHIXJHH�SHWLWLRQV�DQG�HQWU\�RI�DOO�6\ULDQV�LV�LQFRQVLVWHQW�ZLWK�WKH�VWDWXWRU\�VFKHPH���

Congress’s JXDUDQWHH�RI�IDLUQHVV�DQG�HTXDOLW\�LQ�PDWWHUV�RI�LPPLJUDWLRQ�ZRXOG�EH�D�GHDG�OHWWHU�LI�

6HFWLRQV�����I��RU�����D��SHUPLWWHG�WKH�3UHVLGHQW�WR�RYHUULGH�WKH�FDUHIXOO\�FDOLEUDWHG�OHJLVODWLYH�

VFKHPH�on the mere invocation of the “national interest�”��More than that, the Government’s 
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LQWHUSUHWDWLRQ�RI�6HFWLRQV�����I��DQG�����D��ZRXOG�DOORZ�WKH�3UHVLGHQW�WR�VLQJOH�KDQGHGO\�

GLVPDQWOH�WKH�HQWLUH�ERG\�RI�LPPLJUDWLRQ�DQG�UHIXJHH�ODZ�WKDW�&RQJUHVV�FUHDWHG����

Particularly relevant here is Congress’s decision in WKH�,1$�WR�LPSRVH�SUHFLVH�

UHTXLUHPHQWV��SURFHGXUHV��TXRWDV��DQG�SULRULWLHV�IRU�LPPLJUDQW�YLVDV��VHH���8�6�&���������–����

DQG�DGPLVVLRQV�IRU�UHIXJHHV�DQG�DV\OHHV��VHH�LG���������–�����,I�WKH�3UHVLGHQW�ZLVKHV�WR�DOWHU�WKH�

QXPEHU�RI�UHIXJees the United States will accept, he may do so only after “appropriate 

consultation” with Congress�—�D�VWDWXWRU\�WHUP�GHILQHG�WR�PHDQ�PHHWLQJ�“ZLWK�PHPEHUV�RI�WKH�

&RPPLWWHHV�RQ�WKH�-XGLFLDU\�RI�WKH�6HQDWH�DQG�RI�WKH�+RXVH�RI�5HSUHVHQWDWLYHV�WR�UHYLHZ�WKH�

UHIXJHH�VLWXDWLRQ” and “to discuss” certain matters specified by statute.��,G���������D�������E����H�����

6HFWLRQV���D��DQG���E��RI�WKH�([HFXWLYH�2UGHU��ZKLFK�XQLODWHUDOO\�VXVSHQG�865$3�DQG�SXUSRUW�WR�

FDS�WKH�QXPEHU�RI�UHIXJHHV�WKDW�PD\�HQWHU�WKH�8QLWHG�6WDWHV�ZLWKRXW�XQGHUWDNLQJ�WKH�

“consultation” the INA requires, DUH�SURRI�SRVLWLYH�that the Government’s reading of Section 

����I��ZRXOG�UHQGHU�WKH�UHVW�RI�WKH�,1$�D�QXOOLW\��

6LPLODUO\��Congress required “final administrative adjudication” of asylum applications to 

“be completed within 180 days after the date an application is filed.”  8 U.S.C. 

�������G�(5)(A)(iii).  To add other “conditions or limitations,” the Attorney GeneUDO�—�QRW�WKH�

3UHVLGHQW�—�must promulgate regulations (following notice and comment) that are “not 

inconsistent” with the INA.  ,G���������G�����%����$QG�WKH�,1$�LQFOXGHV�D�QXPEHU�RI�SURYLVLRQV�

GHVLJQHG�WR�IDYRU�IDPLO\�UHXQLILFDWLRQ�LQ�WKH�DSSOLFDWLRQ�DQG�SURFHVVLQJ�RI�LPPLJUDWLRQ�PDWWHUV���

�������������������������������������������������
��� Earlier in this litigation, the Government took the position that the January 27 order’s 
suspension of USRAP for 120 days did not apply to Plaintiff’s derivative asylum SHWLWLRQV���
'efs.’ Response to the Court’s Order 2 n.1, Feb. 17, 2017, 'NW��1R�������%XW�WR�WKH�H[WHQW�WKDW�LV�
QR�ORQJHU�WUXH�XQGHU�6HFWLRQ���D��RI�WKH�QHZ�([HFXWLYH�2UGHU��WKDW�VHFWLRQ�DOVR�H[FHHGV�WKH�
President’s power.  SectionV�����I��and 215(a), which govern the “entry” of aliens, do�QRW�
HPSRZHU�WKH�3UHVLGHQW�WR�XQLODWHUDOO\�VXVSHQG�865$3���7HOOLQJO\��6HFWLRQ���D��GRHV�QRW�FLWH�
6HFWLRQ�����I���6HFWLRQ�����D���RU�DQ\�RWKHU�VWDWXWH�SURYLGLQJ�WKH�3UHVLGHQW�ZLWK�WKDW�SRZHU��
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6HH�LG����������D������������D�–�H��������D���6��5HS��1R����������DW�����“Reunification of 

families is to be the foremost consideration.”).��7KHVH�SURYLVLRQV�UHIOHFW�QRW�MXVW�D�FRQVLGHUHG�

MXGJPHQW�E\�&RQJUHVV�WR�VXSSRUW�IDPLO\�UHODWLRQV��EXW�DUH�DOVR�QHFHVVDU\�IRU�WKH�8QLWHG�6WDWHV�WR�

KRQRU�LWV�REOLJDWLRQV�XQGHU�LQWHUQDWLRQDO�ODZ���6HH�'+6��$QQXDO�)ORZ�5HSRUW��5HIXJHHV�DQG�

$V\OHHV��������%UHLGHQEDFK�'HFO��([��%%��(“U.S. asylum policy is governed by the Refugee Act 

RI��������7KH�5HIXJHH�$FW�HVWDEOLVKHG�D�VWDWXWRU\�SURFHVV�IRU�JUDQWLQJ�DV\OXP�FRQVLVWHQW�ZLWK�WKH�

1951 Convention Relating to the Status of Refugees.”)���

&RQJUHVV�FRXOG�QRW�KDYH�LQWHQGHG�WKHVH�DQG�FRXQWOHVV�RWKHU�GHWDLOHG�SURYLVLRQV�WR�EH�

PHUH�VXJJHVWLRQV�WKDW�WKH�3UHVLGHQW�FRXOG�RYHUULGH�WKURXJK�XQUHYLHZDEOH�H[HFXWLYH�ILDW�E\�

VLPSO\�SURFODLPLQJ�that the “national interest” LV�GLIIHUHQW�WKDQ�ZKDW�&RQJUHVV�HQDFWHG�LQ�WKH�

,1$���$V�-XVWLFH�6FDOLD�FRORUIXOO\�H[SODLQHG�IRU�D�XQDQLPRXV�6XSUHPH�&RXUW��&RQJUHVV�GRHV�QRW�

“hide elHSKDQWV�LQ�PRXVHKROHV�” �Whitman v. Am. Trucking Ass’ns, Inc.������8�6�����������

��������VHH�DOVR�)'$�Y��%URZQ�	�:LOOLDPVRQ�7REDFFR�&RUS�������8�6����������–����������

�KROGLQJ�&RQJUHVV�GLG�QRW�LQWHQG�WR�SHUPLW�WKH�)'$�WR�UHJXODWH�WREDFFR�E\�JUDQWLQJ�LW�WKH�

authority to regulate “drugs”).  7KH�,1$�VKRXOG�QRW�EH�“interpret[ed] … to negate [its] own 

stated purposes.”��N.Y. State Dep’t of Soc. Servs. v. Dublino,�����8�6����������–�����������

7KH�XQFKHFNHG�3UHVLGHQWLDO�DXWKRULW\�WKH�*RYHUQPHQW�UHDGV�LQWR�6HFWLRQV�����I��DQG�

����D��UDLVHV�VHULRXV�$UWLFOH�,,�FRQFHUQV��VLQFH�WKH�([HFXWLYH�FDnnot “‘consciously and expressly 

adopt[] a general policy’ that is so extreme as to amount to an abdication of its statutory 

responsibilities.”  +HFNOHU�Y��&KDQH\������8�6�����������Q������������,QGHHG��3UHVLGHQWV�KDYH�

�������������������������������������������������
��� 6HH�)LQDO�$FW�RI�WKH������8�1��&RQIHUHQFH�RI�3OHQLSRWHQWLDULHV�RQ�WKH�6WDWXV�RI�5HIXJHHV�
and Stateless Persons, Recommendation B (Breidenbach Decl. Ex. CC) (declaring that “the unity 
of the family . . . is an essential right of the refugee” and calling upon governments to “take the 
QHFHVVDU\�PHDVXres for the protection of the refugee’s family”)��
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QHYHU�EHIRUH�XQGHUVWRRG�WKHLU�DXWKRULW\�XQGHU�6HFWLRQV�����I��RU�����D��WR�EH�XQOLPLWHG�LQ�WKH�

ZD\�WKH�*RYHUQPHQW�QRZ�FODLPV���,Q�WKH�ORQJ�KLVWRU\�RI�SUHVLGHQWLDO�SURFODPDWLRQV�EDVHG�RQ�

WKRVH�VHFWLRQV��QRW�RQH�KDV�FDWHJRULFDOO\�H[FOXGHG�DOO�DOLHQV�IURP�D�SDUWLFXODU�QDWLRQ�—�XQWLO�

QRZ���6HH�%UHLGHQEDFK�'HFO��([��-�DW��–����VHH�DOVR�%UHLGHQEDFK�'HFO��([��;��������The “lack of 

historical precedent” for the Executive Order is a “telling indication” that it is unlawful.  /XLV�Y��

8QLWHG�6WDWHV������6��&W���������������������LQWHUQDO�TXRWDWLRQ�PDUN�RPLWWHG�����

7KH�([HFXWLYH�2UGHU��LQVRIDU�DV�LW�EDUV�6\ULDQV�HQWU\�LQWR�WKH�8QLWHG�6WDWHV��VKRXOG�EH�VHW�

DVLGH��DQG�'HIHQGDQWV�VKRXOG�EH�RUGHUHd to consider Plaintiff’s derivative SHWLWLRQV�FRQVLVWHQW�

ZLWK�WKH�,1$��

%�� 7+(�(;(&87,9(�25'(5�81/$:)8//<�,17(5)(5(6�:,7+�
PLAINTIFF’S FUNDAMENTAL RIGHT TO FAMILY INTEGRITY, IN 
9,2/$7,21�2)�'8(�352&(66��

� (YHQ�LI�WKH�([HFXWLYH�2UGHU�FRXOG�EH�MXVWLILHG�RQ�VWDWXWRU\�JURXQGV�DV�D�YDOLG�H[HUFLVH�RI�

DXWKRULW\�XQGHU�WKH�,1$��LW�ZRXOG�VWLOO�EH�XQODZIXO�EHFDXVH, in suspending Plaintiff’s derivative 

SHWLWLRQV�DQG�EDUULQJ�HQWU\�RI�6\ULDQV��LW�YLRODWHV�Whe Fifth Amendment’s guarantee of due 

SURFHVV���7KH�([HFXWLYH�2UGHU�YLRODWHV�ERWK�VXEVWDQWLYH�DQG�SURFHGXUDO�GXH�SURFHVV�EHFDXVH�LW�

XQIDLUO\�GHSULYHV�3ODLQWLII�RI�KLV�IXQGDPHQWDO�ULJKW�WR�IDPLO\�LQWHJULW\�ZLWKRXW�DGHTXDWH�

MXVWLILFDWLRQ�RU�SURFHGXUHV���

� ����$V�WKH�6XSUHPH�&RXUW�ORQJ�DJR�H[SODLQHG��WKH�Fifth Amendment’s SURKLELWLRQ�RI�

deprivations of liberty without due process protects “QRW�PHUHO\�IUHHGRP�IURP�ERGLO\�UHVWUDLQW�

�������������������������������������������������
��� 3UHVLGHQW�5HDJDQ�GLG�LVVXH�D�SURFODPDWLRQ�H[FOXGLQJ�PDQ\�&XEDQ�QDWLRQDOV��EXW�WKDW�
SURFODPDWLRQ�GLG�QRW�FDWHJRULFDOO\�H[FOXGH�&XEDQV�DV�LPPLJUDQWV�DQG�GLG�QRW�H[FOXGH�WKHP�DV�
QRQLPPLJUDQWV�DW�DOO���3UHV��3URF��1R��������$XJ��������������,W�ZDV�DOVR�D�GLUHFW�UHVSRQVH�WR�
Cuba’s suspension of immigration between Cuba and the United States.  ,G���,W�WKXV�SURYLGHV�QR�
VXSSRUW�IRU�WKH�([HFXWLYH�2UGHU��ZKLFK�FDWHJRULFDOO\�H[FOXGHV�DOLHQV�IURP�VL[�GLIIHUHQW�QDWLRQV�DV�
LPPLJUDQWV�DQG�QRQLPPLJUDQWV�EDVHG�RQ�QRWKLQJ�PRUH�WKDQ�D�JHQHUDOL]HG�DQG�XQVXSSRUWHG�
DVVHUWLRQ�RI�ULVN����
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EXW�DOVR�WKH�ULJKW�RI�WKH�LQGLYLGXDO�WR�FRQWUDFW��WR�HQJDJH�LQ�DQ\�RI�WKH�FRPPRQ�RFFXSDWLRQV�RI�

OLIH��WR�DFTXLUH�XVHIXO�NQRZOHGJH��WR�PDUU\��HVWDEOLVK�D�KRPH�DQG�EULQJ�XS�FKLOGUHQ��WR�ZRUVKLS�

*RG�DFFRUGLQJ�WR�WKH�GLFWDWHV�RI�KLV�RZQ�FRQVFLHQFH��DQG�JHQHUDOO\�WR�HQMR\�WKRVH�SULYLOHJHV�ORQJ�

UHFRJQL]HG�DW�FRPPRQ�ODZ�DV�HVVHQWLDO�WR�WKH�RUGHUO\�SXUVXLW�RI�KDSSLQHVV�E\�IUHH�PHQ.”  0H\HU�

Y��1HEUDVND������8�6���������������������

&RQVLVWHQW�ZLWK�WKDW�REVHUYDWLRQ��WKH�6XSUHPH�&RXUW�KDV�VLQFH�H[SODLQHG�WKDW�WKH�'XH�

3URFHVV�&ODXVH�SURWHFWV�DJDLQVW�XQZDUUDQWHG�JRYHUQPHQWDO�LQWHUIHUHQFH�ZLWK�QXPHURXV�DVSHFWV�RI�

WKH�PDULWDO�UHODWLRQVKLS���6HH�*ULVZROG�Y��&RQQHFWLFXW������8�6����������–�����������ULJKW�RI�

PDUULHG�FRXSOHV�WR�FRQWUDFHSWLRQ���/RYLQJ�Y��9LUJLQLD������8�6����������������ULJKW�WR�PDUU\���

2EHUJHIHOO�Y��+RGJHV������6��&W���������������������ULJKW�WR�VDPH�VH[�PDUULDJH����,W�DOVR�SURWHFWV�

DJDLQVW�LQWHUIHUHQFHV�ZLWK�WKH�ULJKW�WR�UHDU�FKLOGUHQ��“>7@KH�ULJKW�RI�SDUHQWV�WR�‘HVWDEOLVK�D�KRPH�

DQG�EULQJ�XS�FKLOGUHQ’�DQG�‘WR�FRQWURO�WKH�HGXFDWLRQ�RI�WKHLU�RZQ’” LV�“SHUKDSV�WKH�ROGHVW�RI�WKH�

IXQGDPHQWDO�OLEHUW\�LQWHUHVWV�UHFRJQL]HG�E\�WK>H@�>6XSUHPH@�&RXUW�”  7UR[HO�Y��*UDQYLOOH������

8�6�����������������VHH�0H\HU������8�6��DW����–����UHFRJQL]LQJ�ULJKW�RI�SDUHQWV�WR�KDYH�WKHLU�

FKLOG�OHDUQ�WKH�*HUPDQ�ODQJXDJH���Pierce v. Soc’\�RI�WKH�6LVWHUV�RI�WKH�+RO\�1DPHV�RI�-HVXV�	�

0DU\������8�6����������–����������(recognizing fundamental right “RI�SDUHQWV�DQG�JXDUGLDQV�WR�

GLUHFW�WKH�XSEULQJLQJ�DQG�HGXFDWLRQ�RI�FKLOGUHQ�XQGHU�WKHLU�FRQWURl”)����

7KHVH�FDVHV�DQG�RWKHUV�HVWDEOLVK�WKDW�WKH�'XH�3URFHVV�&ODXVH�SURYLGHV�KHLJKWHQHG�

SURWHFWLRQ�DJDLQVW�JRYHUQPHQW�LQWHUIHUHQFH�ZLWK�WKH�LQWHJULW\�RI�WKH�XQLWDU\�IDPLO\���*RYHUQPHQW�

FRQGXFW�WKDW�LQWHUIHUHV�ZLWK�WKLV�IXQGDPHQWDO�ULJKW�PXVW�EH�QDUURZO\�WDLORUHG�WR�IXUWKHU�D�

FRPSHOOLQJ�JRYHUQPHQW�LQWHUHVW���(�J���=DEORFNL�Y��5HGKDLO������8�6�������������������0RRUH�Y��

&LW\�RI�(��&OHYHODQG������8�6�������������������VHH�DOVR�%URNDZ�Y��0HUFHU�&W\�������)��G�������
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����–�����WK�&LU��������(collecting cases recognizing the “FRQVWLWXWLRQDO�ULJKW�WR�IDPLOLDO�

UHODWLRQV”)��

����7KH�([HFXWLYH�2UGHU�FRQWUDYHQHV�the Due Process Clause’s�SURKLELWLRQ�DJDLQVW�

XQZDUUDQWHG�JRYHUQPHQWDO�LQWUXVLRQV�ZLWK�WKH�“FRQVWLWXWional right to familial relations.”  

%URNDZ������)��G�DW��������,W�interferes with Plaintiff’s fundamental right WR�IDPLO\�LQWHJULW\�E\�

PDNLQJ�LW�LPSRVVLEOH�IRU�KLP�WR�UHXQLWH�ZLWK�KLV�ZLIH�DQG�\RXQJ�FKLOG���0RUHRYHU��3ODLQWLII�

FDQQRW�UHWXUQ�WR�WKHP�ZLWKRXW�IDFLQJ�IXUWKHU�WRUWXUH�DQG�OLNHO\�GHDWK��DV�WKH�*RYHUQPHQW�IRXQG�LQ�

JUDQWLQJ�KLP�DV\OXP����

7R�LQWHUIHUH�ZLWK�Plaintiff’s IXQGDPHQWDO�ULJKW�WR�IDPLO\�LQWHJULW\�LQ�WKLV�ZD\��WKH�

([HFXWLYH�2UGHU�PXVW�EH�QDUURZO\�WDLORUHG�WR�DGYDQFH�D�FRPSHOOLQJ�VWDWH�LQWHUHVW���6HH��H�J���

=DEORFNL������8�6��DW�������%XW�WKH�([HFXWLYH�2UGHU�IOXQNV�WKDW�WHVW�EHFDXVH�LW�LV�ERWK�RYHU��DQG�

XQGHU�LQFOXVLYH�LQ�DFKLHYLQJ�LWV�SXUSRUWHG�MXVWLILFDWLRQ�RI�SURWHFWLQJ�DJDLQVW�WKH�HQWU\�RI�

WHUURULVWV���7KH�([HFXWLYH�2UGHU�LV�RYHU�LQFOXVLYH�EHFDXVH�LW�HQVQDUHV�LPPLJUDQWV�ZLWK�QR�

SRVVLEOH�FRQQHFWLRQ�WR�WHUURULVP���Plaintiff’s daughter is a case in point��WKH�([HFXWLYH�2UGHU�KHUH�

VHUYHV�RQO\�WR�SURWHFW�$PHULFD�IURP�WKH�QRQ�H[LVWHQW�WKUHDW�RI�D�VLFN�WKUHH�\HDU�ROG�JLUO�HQWHULQJ�

WKH�FRXQWU\�WR�EH�UHXQLWHG�ZLWK�KHU�IDWKHU���$V�RQH�FRXUW�SXW�LW��“>L@W�LV�EH\RQG�UHDVRQDEOH�

DUJXPHQW�WR�FRQWHQG�WKDW�D�SROLF\�WKDW�SXUSRUWHGO\�GHWHUV�>6\ULDQ@�IRXU�\HDU�ROGV�IURP�UHVHWWOLQJ�

������LV�QDUURZO\�WDLORUHG�WR�VHUYH�WKH�����. asserted interest in public safety.”  ([RGXV�5HIXJHH�

,PPLJUDWLRQ��,QF��Y��3HQFH������)��6XSS���G�����������6�'��,QG����aff’d������)��G�������WK�&LU��

���������

7KH�([HFXWLYH�2UGHU�LV�DOVR�GUDVWLFDOO\�XQGHU�LQFOXVLYH���$V�WKH�6HYHQWK�&LUFXLW�

H[SODLQHG�UHFHQWO\�LQ�3HQFH, “no Syrian refugees have been arrested RU�SURVHFXWHG�IRU�WHUURULVW�

acts or attempts in the United States.”  838 F.3d at 904���1RU�KDYH�DQ\�IDWDO�WHUURULVW�DWWDFNV�EHHQ�
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FRPPLWWHG�LQ�WKH�8QLWHG�6WDWHV�E\�D�QDWLRQDO�RI�DQ\�RI�WKH�VL[�FRXQWULHV�FRYHUHG�E\�6HFWLRQ���F��

LQ�DW�OHDVW�WKH�SDVW�TXDUWHU�FHQWXU\���6HH�%UHLGHQEDFK�'HFO��([V��.��6���&RQYHUVHO\��QDWLRQDOV�

IURP�RWKHU�FRXQWULHV�QRW�VXEMHFW�WR�WKH�([HFXWLYH�2UGHU�KDYH�SHUSHWUDWHG�IDWDO�DWWDFNV�LQ�WKH�

8QLWHG�6WDWHV�LQ�WKH�ODVW�WZR�GHFDGHV���,G���1RQH�RI�WKH�SHUSHWUDWRUV�RI�WKH�6HSWHPEHU���WK��

%RVWRQ�0DUDWKRQ��6DQ�%HUQDUGLQR��RU�2UODQGR�DWWDFNV�FDPH�IURP�6\ULD�RU�DQ\�RI�WKH�RWKHU�ILYH�

DIIHFWHG�FRXQWULHV����

,Q�IDFW��LQ�WZR�VHSDUDWH�LQWHUQDO�PHPRUDQGD�ZULWWHQ�EHWZHHQ�3Uesident Trump’s two 

H[HFXWLYH�RUGHUV��WKH�'HSDUWPHQW�RI�+RPHODQG�6HFXULW\�FRQFOXGHG�WKDW�WKH�([HFXWLYH�2UGHU�

ZRXOG�QRW�PDWHULDOO\�advance the Government’s national�VHFXULW\�LQWHUHVWV���'+6�FRQFOXGHG�WKDW�

“most foreign�ERUQ��86�EDVHG�YLROHQW�H[WUHPLVWV�OLNHO\�UDGLFDOL]HG�VHYHUDO�\HDUV�DIWHU�WKHLU�HQWU\�

WR�WKH�8QLWHG�6WDWHV��OLPLWLQJ�WKH�DELOLW\�RI�VFUHHQLQJ�DQG�YHWWLQJ�RIILFLDOV�WR�SUHYHQW�WKHLU�HQWU\�

because of national security concerns.”  6HFRQG�%UHLGHQEDFK�'HFO��������(YHQ�LI�H[WUHPLVWV�FRXOG�

EH�LGHQWLILed and screened before entry, the Executive Order’s focus on nationality would be 

LQDSW�EHFDXVH��DV�'+6�H[SODLQHG��“country of citizenship is unlikely to be a reliable indicator of 

SRWHQWLDO�WHUURULVt activity.”  Second Breidenbach Decl. ¶�����,QGHHG��RI�WKH�HLJKW\�WZR�8�6��

UHVLGHQWV�'+6�LGHQWLILHG�DV�KDYLQJ�EHHQ�LQYROYHG�LQ�WHUURULVP�UHODWHG�RIIHQVHV�VLQFH�WKH�

EHJLQQLQJ�RI�WKH�6\ULDQ�FRQIOLFW��QRW�RQH�FDPH�IURP�6\ULD���,G��

,Q�OLJKW�RI�WKH�IHHEOH�QDWLRQDO�VHFXULW\�MXVWLILFDWLRQ�IRU�WKH�([HFXWLYH�2UGHU��WKH�

*RYHUQPHQW�KDV�DUJXHG�LQ�FDVHV�FKDOOHQJLQJ�WKH�-DQXDU\����RUGHU�WKDW�LWV�MXVWLILFDWLRQV�PXVW�RQO\�

be “facially legitimate and bona fide”�ZKHUH�LPPLJUDWLRQ�LV�DW�VWDNH���)LDOOR�Y��%HOO������8�6��

�����������������.OHLQGLHQVW�Y��0DQGHO������8�6��������������������%XW��DV�WKH�1LQWK�&LUFXLW�

UHFHQWO\�KHOG�LQ�UHMHFWLQJ�WKLV�DUJXPHQW��WKDW�PRUH�OLPLWHG�VWDQGDUG�RI�UHYLHZ�DSSOLHV�RQO\�WR�

“lawsuits challenging an executive branch official’s decision to issue or deny an individual visa 
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EDVHG�RQ�WKH�DSSOLFDWLRQ�RI�D�FRQJUHVVLRQDOO\�HQXPHUDWHG�VWDQGDUG�WR�WKH�SDUWLFXODU�IDFWV�

SUHVHQWHG�E\�WKDW�YLVD�DSSOLFDWLRQ�”�QRW�WR�DOO�H[HFXWLYH�H[HUFLVHV�RI�LPPLJUDWLRQ�DXWKRULW\���

7UXPS������)��G�DW�������VHH�DOVR�)LDOOR������8�6��DW����–����FKDOOHQJLQJ�VWDWXWRU\�VFKHPH�

setting out special preference immigration status to aliens who qualify as the “children” or 

“parents” of United States citizens or lawful permanent residents).  0DQGHO’s deferential standard 

RI�UHYLHZ��WDLORUHG�WR�LQGLYLGXDO�H[HUFLVHV�RI�([HFXWLYH�GLVFUHWLRQ�DXWKRUL]HG�E\�SUH�H[LVWLQJ�ODZ��

LV�LOO�HTXLSSHG�WR�DFFRXQW�IRU�WKH�P\ULDG�LQWHUHVWV�LPSOLFDWHG�E\�WKH�VZHHSLQJ��XQSUHFHGHQWHG�

([HFXWLYH�2UGHU���7UXPS������)��G�DW�����–������0DQGHO�SURYLGHV�QR�EDVLV�WR�RYHUULGH�QHDUO\�D�

FHQWXU\�RI�FDVHV�SURWHFWLQJ�WKH�IXQGDPHQWDO�ULJKWV�RI�SHUVRQV�LQ�WKH�8QLWHG�6WDWHV�IURP�

XQZDUUDQWHG�LQFXUVLRQV�LQWR�WKH�IDPLOLDO�XQLW��

����7KH�([HFXWLYH�2UGHU�DOVR�YLRODWHV�WKH�'XH�3URFHVV�&ODXVH�EHFDXVH�LW�GHSULYHV�3ODLQWLII�

RI�DGHTXDWH�SURFHGXUHV���6HH�8QLWHG�6WDWHV�Y��6DOHUQR������8�6������������������(“When 

JRYHUQPHQW�DFWLRQ�GHSULYLQJ�D�SHUVRQ�RI�OLIH��OLEHUW\��RU�SURSHUW\�VXUYLYHV�VXEVWDQWLYH�GXH�

process scrutiny, it must still be implemented in a fair manner.”��FLWLQJ�0DWKHZV�Y��(OGULGJH������

8�6������������������).  Plaintiff’s procedural due proceVV�ULJKW�LQ�KLV�GHULYDWLYH�DV\OXP�SHWLWLRQV�

LV�GLUHFWO\�LPSOLFDWHG�E\�KLV�IXQGDPHQWDO�OLEHUW\�LQWHUHVW�LQ�IDPLO\�LQWHJULW\���&I��%XVWDPDQWH�Y��

0XNDVH\������)��G��������������WK�&LU���������MRLQLQJ�WKH�)LUVW��6HFRQG��DQG�'�&��&LUFXLWV�WR�

�������������������������������������������������
��� ,Q�DQ\�HYHQW��WKH�([HFXWLYH�2UGHU�FDQQRW�SDVV�PXVWHU�HYHQ�XQGHU�WKH�0DQGHO�WHVW���
“[P]rotecting the nation from foreign terrorist entry” is a facially legitimate reason to exclude 
FHUWDLQ�FODVVHV�RI�DOLHQV���%XW�WKHUH�LV�RYHUZKHOPLQJ�HYLGHQFH�WKDW�WKH�UHDO�UHDVRQ�IRU�WKH�
([HFXWLYH�2UGHU�LV�DQWL�0XVOLP�DQLPXV���6HH�LQIUD�DW���–��.  Therefore, Defendants’ asserted 
MXVWLILFDWLRQ�IRU�WKH�([HFXWLYH�2UGHU�LV�QRW�ERQD�ILGH�DQG�FDQQRW�VWDQG���6HH�:RQJ�:LQJ�+DQJ�Y��
,16������)��G������������G�&LU���������)ULHQGO\��-����H[HFXWLYH�LPPLJUDWLRQ�GHFLVLRQV�FDQQRW�UHVW�
on “invidious discrimination against a particular race or group”).�
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KROG�WKDW�D�8�6��FLWL]HQ�UDLVLQJ�D�FRQVWLWXWLRQDO�FKDOOHQJH�WR�WKH�GHQLDO�RI�D�YLVD�WR�KHU�KXVEDQG�LV�

HQWLWOHG�WR�D�OLPLWHG�MXGLFLDO�LQTXLU\�UHJDUGLQJ�WKH�UHDVRQ�IRU�WKH�GHFLVLRQ������

7KHUH�DUH�WKUHH�JHQHUDO�IDFWRUV�WKDW�FRXUWV�ZHLJK�WR�GHWHUPLQH�ZKHWKHU�WKH�SURFHVV�DW�

LVVXH�LV�FRQVWLWXWLRQDO������WKH�SULYDWH�LQWHUHVW�DIIHFWHG�E\�WKH�RIILFLDO�DFWLRQV������WKH�ULVN�RI�DQ�

HUURQHRXV�GHSULYDWLRQ�RI�WKH�LQWHUHVW�DQG�WKH�YDOXH��LI�DQ\��RI�DGGLWLRQDO�RU�VXEVWLWXWH�SURFHGXUDO�

safeguards; and (3) the government’s interest, including the fiscal and administrative burdens the 

DGGLWLRQDO�RU�VXEVWLWXWH�SURFHGXUDO�UHTXLUHPHQWV�ZRXOG�LPSRVH���(OGULGJH������8�6��DW���������

:KDWHYHU�SURFHVV�LV�GXH�KHUH��KRZHYHU��WKH�([HFXWLYH�2UGHU�GRHV�QRW�SURYLGH�LW�—�LW�SURYLGHV�QR�

SURFHVV�DW�DOO��DV�WKH�1LQWK�&LUFXLW�UHFHQWO\�observed in denying the Government’s motion for a 

WHPSRUDU\�VWD\���6HH�7UXPS������)��G�DW������(“[T]he Government does not contend that the 

Order provides for such process.”).  Accordingly, the Executive Order, as applied to Plaintiff’s 

SHQGLQJ�SHWLWLRQV�Ior derivative asylum, violates Plaintiff’s procedural due process rights. �

�������������������������������������������������
��� )RXU�PHPEHUV�RI�WKH�6XSUHPH�&RXUW�UHFHQWO\�DJUHHG�ZLWK�WKLV�UXOH�LQ�.HUU\�Y��'LQ������
6��&W���������������������%UH\HU��-���GLVVHQWLQJ����,Q�'LQ��-XVWLFHV�.HQQHG\�DQG�$OLWR�IRXQG�LW�
XQQHFHVVDU\�WR�GHFLGH�ZKHWKHU�WKHUH�ZDV�VXFK�D�ULJKW�EHFDXVH�WKH\�EHOLHYHG�WKH�JRYHUQPHQW�KDG�
JUDQWHG�DGHTXDWH�SURFHVV�XQGHU�WKH�FLUFXPVWDQFHV�RI�WKH�FDVH��
���� 'HIHQGDQWV�KDYH�QHYHU�H[SODLQHG�ZK\�H[LVWLQJ�SURFHGXUHV�DUH�LQDGHTXDWH�WR�FRQVLGHU�
SHQGLQJ�GHULYDWLYH�DV\OXP�SHWLWLRQV���5HIXJHHV�DQG�DV\OHHV�DUH�DOUHDG\�subject to “the highest 
level of background and security checks of any category of traveler to the United States,” in a 
process that often takes years to complete, and Syrian applicants are subject to “enhanced 
review.”  Breidenbach Decl. Ex. DD.  Indeed, WKH�([HFXWLYH�2UGHU�LV�OLNHO\�WR�XQGHUPLQH�8�6��
QDWLRQDO�VHFXULW\�LQWHUHVWV���6HH�%UHLGHQEDFK�'HFO��([��;��-RLQW�'HFODUDWLRQ�RI�0DGHOHLQH�.��
$OEULJKW�HW�DO���7UXPS��1R�������������GHWDLOLQJ�KRZ�WKH�([HFXWLYH�2UGHU�ZLOO�HQGDQJHU�8�6��
WURRSV�DQG�LQWHOOLJHQFH�VRXUFHV��GLVUXSW�NH\�FRXQWHUWHUURULVP��IRUHLJQ�SROLF\��DQG�QDWLRQDO�
security partnerships; and “feed the recruitment narrative of ISIL and other extremists that 
portray the United States as at war with Islam”).�
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&�� 7+(�(;(&87,9(�25'(5�9,2/$7(6�7+(�(67$%/,6+0(17�
&/$86(�$1'�(48$/�3527(&7,21�%<�',63523257,21$7(/<�
%85'(1,1*�086/,06�%$6('�21�$17,�086/,0�$1,086�

7KH�([HFXWLYH�2UGHU�DOVR�YLRODWHV�WKH�Establishment Clause and the Fifth Amendment’s 

JXDUDQWHH�RI�(TXDO�3URWHFWLRQ�EHFDXVH�LW�GRHV�ZKDW�LW�ZDV�LQWHQGHG�WR�GR��GLVIDYRU�,VODP�����7KH�

Establishment Clause’s “clearest command” is that “one religious denomination cannot be 

RIILFLDOO\�SUHIHUUHG�RYHU�another.”  /DUVRQ�Y��9DOHQWH������8�6�����������������.  “This 

prohibition is absolute.”  ,G��DW�������(YHQ�D�IDFLDOO\�QHXWUDO�ODZ�YLRODWHV�WKH�(VWDEOLVKPHQW�

&ODXVH�ZKHQ�LW�“(1) lacks a legitimate secular purpose; (2) has the primary effect of advancing or 

inhibiting religion; or (3) fosters an excessive entanglement with religion.”  'RH�H[�UHO��'RH�Y��

(OPEURRN�6FKRRO�'LVW�������)��G������������WK�&LU���������FLWLQJ�/HPRQ�Y��.XUW]PDQ������8�6��

��������–������������VHH�DOVR�6FKRRO�'LVW��RI�$ELQJGRQ�7ZS��Y��6FKHPS������8�6�����������

�������(“TKH�WHVW�PD\�EH�VWDWHG�DV�IROORZV��ZKDW�DUH�WKH�SXUSRVH�DQG�WKH�SULPDU\�HIIHFW�RI�WKH�

HQDFWPHQW"��,I�HLWKHU�LV�WKH�DGYDQFHPHQW�RU�LQKLELWLRQ�RI�UHOLJLRQ�WKHQ�WKH�HQDFWPHQW�H[FHHGV�WKH�

VFRSH�RI�OHJLVODWLYH�SRZHU�DV�FLUFXPVFULEHG�E\�WKH�&RQVWLWXWLRQ�”).  Similarly, WKH�)LIWK�

Amendment’s (TXDO�3URWHFWLRQ�JXDUDQWHH�IRUELGV�IDFLDOO\�QHXWUDO�ODZV�WKDW�KDYH�D�

“disproportionately adverse effect” on a suspect class��LQFOXGLQJ�D�UHOLJLRXV�GHQRPLQDWLRQ��LI�WKH�

“impact can be traced to a discriminatory purpose.” �Personnel Adm’r RI�0DVV��Y��)HHQH\������

8�6�������������������VHH�9LVLRQ�&KXUFK�Y��9LOO��RI�/RQJ�*URYH������)��G�������������WK�&LU��

���������

�������������������������������������������������
���� Plaintiff’s Establishment Clause claim is�PDWHULDOO\�GLVWLQFW�IURP�WKH�FODLP�IRXQG�
XQOLNHO\�WR�VXFFHHG�IRU�ODFN�RI�VWDQGLQJ�LQ�/RXKJKDODP�Y��7UXPS��1R�����FY�������������:/�
��������DW�
�–���'��0DVV��)HE�������������8QOLNH�WKH�/RXKJKDODP�SODLQWLIIV��3ODLQWLII�LV�DOUHDG\�
LQ�WKH�8QLWHG�6WDWHV�DQG�LV�VHHNLQJ�DGPLVVLRQ�IRU�KLV�IDPLO\��WKH�([HFXWLYH�2UGHU�WKXV�GLUHFWO\�
DIIHFWV�KLV�ULJKW�WR�OLYH�ZLWK�KLV�ZLIH�DQG�GDXJKWHU���3ODLQWLII�SODLQO\�KDV�VWDQGLQJ�WR�HQIRUFH�KLV�
RZQ�FRQVWLWXWLRQDO�ULJKWV��
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7R�GHWHUPLQH�ZKHWKHU�D�IDFLDOO\�QHXWUDO�ODZ�XQFRQVWLWXWLRQDOO\�EXUGHQV�D�UHOLJLRQ�RU�

RWKHUZLVH�YLRODWHV�WKH�(VWDEOLVKPHQW�&ODXVH��D�FRXUW�VKRXOG�DVN�KRZ�D�UHDVRQDEOH�REVHUYHU�ZRXOG�

XQGHUVWDQG�WKH�ODZ�LQ�OLJKW�RI�LWV�FRQWH[W���6HH�0F&UHDU\�&W\��Y��$&/8�RI�.\�������8�6�������

���–������������7KH�&RXUW�PD\�WKXV�consider “the historical background of the decision under 

FKDOOHQJH��WKH�VSHFLILF�VHULHV�RI�HYHQWV�OHDGLQJ�WR�WKH�HQDFWPHQW�RU�RIILFLDO�SROLF\�LQ�TXHVWLRQ��DQG�

WKH�OHJLVODWLYH�RU�DGPLQLVWUDWLYH�KLVWRU\��LQFOXGLQJ�FRQWHPSRUDQHRXV�VWDWHPHQWV�PDGH�E\�

PHPEHUV�of the decisionmaking body.” �&KXUFK�RI�/XNDPL�%DEDOX�$\H��,QF��Y��&LW\�RI�+LDOHDK��

����8�6�������������������VHH�7UXPS, 847 F.3d at 1167 (“[I]t is well established that evidence of 

SXUSRVH�EH\RQG�WKH�IDFH�RI�WKH�FKDOOHQJHG�ODZ�PD\�EH�FRQVLGHUHG�LQ�HYDOXDWLQJ�(VWDEOLVKPHQW�

and Equal Protection Clause claims.”����:KHQ�“openly available data VXSSRUW>V@�D�FRPPRQVHQVH�

conclusion that a religious objective permeated the government’s action,” LW�LV�XQFRQVWLWXWLRQDO���

0F&UHDU\������8�6��DW������VHH�DOVR�9LOO��RI�$UOLQJWRQ�+HLJKWV�Y��0HWUR��+RXVLQJ�'HY��&RUS���

����8�6����������–����������(“:KHQ�WKHUH�LV�D�SURRI�WKDW�D�GLVFULPLQDWRU\�SXUSRVH�KDV�EHHQ�D�

PRWLYDWLQJ�IDFWRU�LQ�WKH�GHFLVLRQ��… MXGLFLDO�GHIHUHQFH�>WR�WKH�SROLWLFDO�SURFHVV@�LV�QR�ORQJHU�

MXVWLILHG.”)����

+HUH��WKH�([HFXWLYH�2UGHU�YLRODWHV�WKH�(VWDEOLVKPHQW�Clause and the Fifth Amendment’s 

(TXDO�3URWHFWLRQ�JXDUDQWHH�EHFDXVH�LW�KDV�WKH�SXUSRVH�DQG�HIIHFW�RI�GLVIDYRULQJ�0XVOLPV���6HH�

$]L]�������:/���������DW�
�–���ILQGLQJ�WKH�-DQXDU\����RUGHU�OLNHO\�YLRODWHG�WKH�(VWDEOLVKPHQW�

&ODXVH����6HFWLRQ���F��RI�WKH�([HFXWLYH�2UGHU�VHOI�HYLGHQWO\�EXUGHQV�0XVOLPV�PRUH�KDUVKO\�WKDQ�

DQ\�RWKHU�UHOLJLRXV�JURXS�E\�EDUULQJ�HQWU\�IURP�H[FOXVLYHO\�0XVOLP�PDMRULW\�FRXQWULHV���6HH�

/DUVRQ������8�6��DW������KROGLQJ�WKH�government may not impose “burdens . . .  upon particular 

GHQRPLQDWLRQV”)��
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7KLV�GLVSDUDWH�LPSDFW�RQ�0XVOLPV�LV�QR�DFFLGHQW��LW�LV�WKH�Executive Order’s�LQWHQGHG�

HIIHFW��WKH�FXOPLQDWLRQ�RI�D�SXEOLF�KLVWRU\�RI�DQLPXV�WRZDUG�0XVOLPV���$V�D�FDQGLGDWH��3UHVLGHQW�

7UXPS�H[SUHVVHG�KRVWLOLW\�WRZDUG�0XVOLPV�DQG�SOHGJHG�—�ORXGO\�DQG�UHSHDWHGO\�—�WR�EDQ�WKHP�

IURP�HQWHULQJ�WKH�8QLWHG�6WDWHV���6HH�%UHLGHQEDFK�'HFO������–���7UXPS������)��G�DW�������FLWLQJ�

“numerous statements by the President about his intent to implement a ‘Muslim ban’ as well as 

evidence . . . that the Executive Order was intended to be that ban”)��$]L]�������:/���������DW�


�–9 (summarizing the President’s anti�0XVOLP�DQLPXV����7KH�-DQXDU\����H[HFXWLYH�RUGHU�ZDV�

KLV�DWWHPSW�WR�HQDFW�KLV�SURPLVHG�0XVOLP�EDQ���%UHLGHQEDFK�'HFO���������7KDW�RUGHU�IDFLDOO\�

GLVFULPLQDWHG�RQ�WKH�EDVLV�RI�UHOLJLRQ�E\�EDUULQJ�HQWU\�IURP�0XVOLP�PDMRULW\�FRXQWULHV�ZKLOH�

VLPXOWDQHRXVO\�SULRULWL]LQJ�members of the “minority religion in the individual’s country of 

nationality.”  -DQ�����2UGHU������F�����E�����H����$QG�3UHVLGHQW�7UXPS�PDGH�FOHDU�WKDW�WKH�RUGHU�

ZDV�LQWHQGHG�WR�IDYRU�&KULVWLDQV�DW�WKH�H[SHQVH�RI�0XVOLPV���6HH�%UHLGHQEDFK�'HFO����14 (“[W]e 

DUH�JRLQJ�WR�KHOS�>&KULVWLDns].”).�

7KLV�KLVWRU\��ZKLFK�LV�IXUWKHU�GHWDLOHG�LQ�WKH�DFFRPSDQ\LQJ�DIILGDYLWV��IDWDOO\�LQIHFWV�WKH�

QHZ�([HFXWLYH�2UGHU���$V�WKH�:KLWH�+RXVH�KDV�DGPLWWHG��WKH�([HFXWLYH�2UGHU�ZDV�LQWHQGHG�WR�

DQG�GRHV�UHSODFH�WKH�-DQXDU\����RUGHU�ZLWKRXW�DOWHULQJ�LWV�JRYHUQLQJ�“policy” or “principles” in 

DQ\�ZD\���6HFRQG�%UHLGHQEDFK�'HFO�������������:KDW�VSHDNV�YROXPHV�KHUH�LV�WKH�IDFW�WKDW�WKH�

'HSDUWPHQW�RI�+RPHODnd Security was tasked with bolstering the Executive Order’s national�

VHFXULW\�MXVWLILFDWLRQ�DQG�FDPH�XS�HPSW\�KDQGHG�RQ�QRW�RQH�EXW�WZR�RFFDVLRQV��FRQFOXGLQJ�WKDW�

“country of citizenship is unlikely to be a reliable indicator RI�SRWHQWLDO�WHUURULVW�DFWLYLW\�”��

6HFRQG�%UHLGHQEDFK�'HFO��������,I�WKH�Executive Order’s UHDO�JRDO�ZDV�WR�IDFLOLWDWH�D�VWXG\�RI�

YHWWLQJ�SURFHGXUHV��WKH�*RYHUQPHQW�SUHVXPDEO\�ZRXOG�KDYH�FKDQQHOHG�LWV�UHVRXUFHV�WRZDUG�WKDW�

REMHFWLYH�UDWKHU�WKDQ�PDQXIDFWXULQJ�SRVW�KRF�MXVWLILFDWLRQV�for the President’s anti�0XVOLP�
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FDPSDLJQ�SURPLVHV���%XW�WKHUH�LV�QR�LQGLFDWLRQ�WKDW�WKH�*RYHUQPHQW�KDV�PDGH�DQ\�SURJUHVV�LQ�

WKDW�UHVSHFW��JLYHQ�WKDW�WKH�QHZ�RUGHU��ZKLFK�JRHV�LQWR�HIIHFW�IRUW\�HLJKW�GD\V�DIWHU�3UHVLGHQW�

7UXPS�ILUVW�FDOOHG�IRU�WKH�*RYHUQPHQW�WR�FRQGXFW�D�QLQHW\�GD\�VWXG\�—�PRUH�WKDQ�KDOIZD\�LQWR�

WKH�RULJLQDO�WLPH�SHULRG�—�VWDUWV�WKH�QLQHW\�GD\�FORFN�DQHZ����

,Q�VXP��WKH�([HFXWLYH�2UGHU�IROORZV�IURP�WKH�VDPH�H[SUHVVLRQV�RI�DQWL�0XVOLP�DQLPXV�DV�

WKH�-DQXDU\����RUGHU��DQG�LWV�EDU�RQ�HQWU\�IURP�0XVOLP�PDMRULW\�FRXQWULHV�GLVSURSRUWLRQDWHO\�

EXUGHQV�0XVOLPV�LQ�SUHFLVHO\�WKH�VDPH�ZD\���$V�VXFK��WKH�([HFXWive Order’s representation that 

LW�GRHV�QRW�WDUJHW�0XVOLPV��VHH�([HF��2UGHU�����E��LY���LV�D�OLWLJDWLRQ�GULYHQ�“sham” XQGHVHUYLQJ�

RI�MXGLFLDO�UHVSHFW��0F&UHDU\������8�6��DW������VHH�$]L]�������:/���������DW�
��Q����

(disregarding “post hoc statements .�����that this is not a Muslim ban” because “[s]uch 

UDWLRQDOL]DWLRQV�������are typically afforded little weight in an intent inquiry”)���$V�WKH�6XSUHPH�

Court has explained, “tKH�ZRUOG�LV�QRW�PDGH�EUDQG�QHZ�HYHU\�PRUQLQJ�”�DQG�FRXUWV�PD\�QRW�

“turn a blind eye to�the context in which [a] policy arose.”��0F&UHDU\������8�6������DW�����

�LQWHUQDO�TXRWDWLRQ�PDUN�RPLWWHG����Here, the Executive Order’s KLVWRU\�PDNHV�FOHDU�WKDW�LW�ZDV�

LQWHQGHG�WR�GR�H[DFWO\�ZKDW�LW�GRHV��GLVFULPLQDWH�DJDLQVW�0XVOLPV���,W�WKHUHIRUH�YLRODWHV�WKH�

(VWDEOLVKPHQW�&ODXVH�DQG�(TXDO�3URWHFWLRQ�DQG�VKRXOG�EH�HQMRLQHG��

'�� 7+(�(;(&87,9(�25'(5�81&2167,787,21$//<�',6&5,0,1$7(6�
21�7+(�%$6,6�2)�1$7,21$/,7<�

:KHQ�FRQIURQWHG�ZLWK�WKH�IDFW�WKDW�D�UHOLJLRQ�EDVHG�“0XVOLP�EDQ”�LV�XQFRQVWLWXWLRQDO��

WKHQ�FDQGLGDWH�7UXPS�WULHG�WR�SLYRW�E\�FKDUDFWHUL]LQJ�KLV�SURSRVDO�DV�D�EDQ�WKDW�GLVFULPLQDWHV�RQ�

the basis of “territory” or national origin, responding flippantly: “So you call it territories, ok?  

We’re gonna do territories.  We’re gonna not let people come in from Syria.”  %UHLGHQEDFK�'HFO��

��((���(YHQ�ORRNLQJ�SDVW�WKH�IDFW�WKDW�WKLV�ZDV�D�FKDQJH�LQ�QDPH�RQO\��DQG�LV�FHUWDLQO\�QRW�ERQD�

ILGH��WKLV�SLYRW�IURP�UHOLJLRQ�WR�QDWLRQDOLW\�GLG�QRWKLQJ�WR�DOWHU�the policy’s unconstitutionality.  
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,QGHHG��FODVVLILFDWLRQV�EDVHG�RQ�QDWLRQDO�RULJLQ�DUH�DOVR�LQKHUHQWO\�VXVSHFW�DQG�VXEMHFW�WR�VWULFW�

VFUXWLQ\���&LW\�RI�&OHEXUQH�Y��&OHEXUQH�/LYLQJ�&WU�������8�6�������������������

7KHUH�FDQ�EH�QR�TXHVWLRQ�WKDW�WKH�([HFXWLYH�2UGHU�IDFLDOO\�GLVFULPLQDWHV�RQ�WKH�EDVLV�RI�

QDWLRQDO�RULJLQ�E\�EDUULQJ�DOO�HQWU\�IRU�QRQ�FLWL]HQV�IURP�6\ULD�DQG�ILYH�RWKHU�LGHQWLILHG�FRXQWULHV���

([HF��2UGHU�����F����$V�WKH�6HYHQWK�&LUFXLW�UHFHQWO\�UHFRJQL]HG�LQ�LQYDOLGDWLQJ�WKHQ�*RYHUQRU�

�QRZ�Vice President) Pence’s denial of IHGHUDO�UHVHWWOHPHQW�IXQGV�IRU�6\ULDQ�UHIXJHHV��VXFK�

distinctions are illegal “discrimination on the basis of nationality.”  3HQFH������)��G�DW�������

:ULWLQJ�IRU�WKH�&RXUW�RI�$SSHDOV��-XGJH�3RVQHU�GLG�QRW�PLQFH�ZRUGV���

>,Q�GHIHQGLQJ�WKH�RUGHU��3HQFH@�DUJXHV�WKDW�KLV�SROLF\�RI�H[FOXGLQJ�6\ULDQ�
UHIXJHHV�LV�EDVHG�QRW�RQ�QDWLRQDOLW\�DQG�WKXV�LV�QRW�GLVFULPLQDWRU\��EXW�LV�EDVHG�
VROHO\�RQ�WKH�WKUHDW�KH�WKLQNV�WKH\�SRVH�WR�WKH�VDIHW\�RI�UHVLGHQWV�RI�,QGLDQD��%XW�
that’V�WKH�HTXLYDOHQW�RI�KLV�VD\LQJ��QRW�WKDW�KH�GRHV�VD\��WKDW�KH�ZDQWV�WR�IRUELG�
EODFN�SHRSOH�WR�VHWWOH�LQ�,QGLDQD�QRW�EHFDXse they’re black but because he’V�DIUDLG�
RI�WKHP��DQG�VLQFH�UDFH�LV�therefore not his motive he isn’W�GLVFULPLQDWLQJ��%XW�WKDW�
RI�FRXUVH�ZRXOG�EH�UDFLDO�GLVFULPLQDWLRQ��MXVW�DV�KLV�WDUJHWLQJ�6\ULDQ�UHIXJHHV�LV�
GLVFULPLQDWLRQ�RQ�WKH�EDVLV�RI�QDWLRQDOLW\����

,G��DW����–�����6R�WRR�KHUH��

$QG�EHFDXVH�WKH�([HFXWLYH�2UGHU�GLVFULPLQDWHV�RQ�WKH�EDVLV�RI�QDWLRQDO�RULJLQ��LW�PXVW�

VDWLVI\�VWULFW�VFUXWLQ\���%XW�GHIHQGDQWV�FDQ�RIIHU�QR�FRPSHOOLQJ�JRYHUQPHQW�LQWHUHVW�WR�MXVWLI\�

VXFK�EODWDQW�GLVFULPLQDWLRQ���(YHQ�LI�WKH�&ourt were to accept the Executive Order’s purported 

QDWLRQDO�VHFXULW\�MXVWLILFDWLRQ�—�and, under the Seventh Circuit’s decision in 3HQFH��WKH�&RXUW�

FRXOG�QRW�—�WKH�([HFXWLYH�2UGHU�LV��DV�SUHYLRXVO\�H[SODLQHG��QRW�QDUURZO\�WDLORUHG�WR�DGYDQFH�

WKDW�LQWHUHVW���,W�LV�ERWK�RYHU��DQG�XQGHU�LQFOXVLYH��GHSULYLQJ�DOO�VRUWV�RI�SHUVRQV�IURP�HQWU\�LQWR�

WKH�8QLWHG�6WDWHV�UHJDUGOHVV�RI�WKHLU�UHODWLRQVKLS�WR�WHUURULVP��VXFK�Ds Plaintiff’s ZLIH�DQG�WKUHH�

\HDU�ROG�GDXJKWHU���6HH�VXSUD�DW���–����

(YHQ�D�OHVVHU�OHYHO�RI�VFUXWLQ\�ZRXOG�QRW�FKDQJH�WKLV�FRQFOXVLRQ���“The Constitution’s 

guarantee of equality ‘must at the very least mean that a bare . . . desire to harm a politically 
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XQpopular group cannot’ justify disparate treatment of that group.”  8QLWHG�6WDWHV�Y��:LQGVRU��

����6��&W���������������������TXRWLQJ�8�6��'ep’t of Agric. v. Moreno������8�6����������–���

����������7he “sheer breadth” of the Executive Order�—�EDUULQJ�DOO�6\ULDQV�—�LV�“so 

GLVFRQWLQXRXV�ZLWK�WKH�UHDVRQV�RIIHUHG�IRU�LW” —�SURWHFWLQJ�WKH�QDWLRQ�IURP�WHUURULVW�HQWU\�—�

“that [it] seems inexplicable by anything but animus toward the class it affects.”  5RPHU�Y��

(YDQV������8�6��������������������7KH�([HFXWLYH�2UGHU�thus lacks even “a ratLRQDO�UHODWLRQVKLS�

to legitimate state interests.”  ,G����

(�� 7+(�*29(510(17�&$1127�-867,)<�7+(�(;(&87,9(�25'(5�
%$6('�21�62�&$//('�35(6,'(17,$/�32:(56��

,Q�FDVHV�FKDOOHQJLQJ�WKH�-DQXDU\����RUGHU��WKH�*RYHUQPHQW�WRRN�WKH�SRVLWLRQ�WKDW�WKH�

([HFXWLYH�2UGHU��KRZHYHU�XQODZIXO�RU�XQFRQVWLWXWLRQDO�LW�PLJKW�EH�LQ�RWKHU�FRQWH[WV��LV�

QHYHUWKHOHVV�D�YDOLG�—�DQG�XQUHYLHZDEOH�—�exercise of the President’s power over foreign 

DIIDLUV���1RW�VR����

“UQGHU�$UWLFOH����6HFWLRQ���RI�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ��&RQJUHVV�LV�HPSRZHUHG�WR�

HVWDElish standards for immigration.”  8QLWHG�6WDWHV�Y��7LWWMXQJ������)��G������������WK�&LU��

�������HPSKDVLV�DGGHG����7R�EH�VXUH��WKH�3UHVLGHQW�UHFHLYHV�D�ODUJH�GHJUHH�RI�GHIHUHQFH�RQ�

PDWWHUV�FRQFHUQLQJ�LPPLJUDWLRQ�DQG�QDWLRQDO�VHFXULW\���%XW�WKH�3UHVLGHQW�PD\�QRW�VXVSHQG�

FRQVWLWXWLRQDO�RU�VWDWXWRU\�PDQGDWHV��HYHQ�LQ�WKH�LPPLJUDWLRQ�DQG�QDWLRQDO�VHFXULW\�FRQWH[W���

6HH��H�J���LG��(“[T]KH�IDFW�WKDW�&RQJUHVV�GHOHJDWHG�DXWKRULW\�WR�WKH�([HFXWLYH�WR�RYHUVHH�PDWWHUV�RI�

LPPLJUDWLRQ�GRHV�QRW�PHDQ�WKDW�WKH�$WWRUQH\�*HQHUDO�ZDV�SURYLGHG�ZLWK�H[FOXVLYH�FRQWURO�IRU�

WKH�HQWLUH�DUHD�”); =LYRWRIVN\������6��&W��DW������(“The Executive is not free from the ordinary 

controls and checks of Congress merely because foreign affairs are at issue.”)��+DPGL�Y��

5XPVIHOG������8�6��������������SOXUDOLW\�RSLQLRQ����$QG, “in time of war as well as in time of 

SHDFH�” the Judiciary has a duty�“WR�SUHVHUYH�XQLPSDLUHG�WKH�FRQVWLWXWLRQDO�VDIHJXDUGV�RI�FLYLO�
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liberty.”  ([�SDUWH�4XLULQ������8�6����������������VHH�DOVR�<RXQJVWRZQ�6KHHW�	�7XEH�&R��Y��

6DZ\HU������8�6����������–����������������KROGLQJ�WKH�President may not seize the nation’s steel 

PLOOV�PHUHO\�E\�SURFODPDWLRQ��HYen upon finding that such a seizure “ZDV�QHFHVVDU\�WR�DYHUW�D�

QDWLRQDO�FDWDVWURSKH,” and even where steel was “DQ�LQGLVSHQVDEOH�FRPSRQHQW�RI�VXEVWDQWLDOO\�DOO�

������ZHDSRQV�DQG�RWKHU�PDWHULDOV” necessary for the United States in an ongoing war)�����

7KH�3UHsident’s Article II authority FDQQRW�DEULGJH�$UWLFOH�,�RU�WKH�%LOO�RI�5LJKWV���1RU�

can the Executive’s so�called “plenary powers”�EH�XVHG�WR�UHZULWH�8�6��ODZ�LQ�RUGHU�WR�IXOILOO�D�

FDPSDLJQ�SURPLVH�RI�EDQQLQJ�0XVOLPV�IURP�WKH�8QLWHG�6WDWHV���6LPSO\�SXW��WKH�QHZ�([HFXWLYH�

2UGHU�LV�LOOHJDO���$V�ZLWK�WKH�RQH�WKDW�LW�UHSODFHG��LW�VKRXOG�be enjoined to protect Plaintiff’s 

LQWHUHVW�LQ�UHXQLWLQJ�ZLWK�KLV�ZLIH�DQG�WKUHH�\HDU�ROG�GDXJKWHU���

,,�� 3/$,17,))�67$1'6�72�68))(5�,55(3$5$%/(�,1-85<��$1'�7+(�
(48,7,(6�67521*/<�7,/7�,1�+,6�)$925��

1H[W��LW�LV�FOHDU�WKDW�3ODLQWLII�VDWLVILHV�WKH�UHVW�RI�WKH�WHVW�IRU�REWDLQLQJ�D�WHPSRUDU\�

UHVWUDLQLQJ�RUGHU�RU�SUHOLPLQDU\�LQMXQFWLRQ��JLYHQ�WKH�LPPHGLDWH�WKUHDW�WR�KLP�DQG�KLV�ZLIH�DQG�

\RXQJ�FKLOG��

$V�D�JHQHUDO�PDWWHU��WKH�PHUH�HVWDEOLVKPHQW�RI�D�FRQVWLWXWLRQDO�YLRODWLRQ�RI�WKH�VRUW�DW�

LVVXH�KHUH�HVWDEOLVKHV�ERWK�LUUHSDUDEOH�LQMXU\�DQG�WKDW�WKH�EDODQFH�RI�WKH�HTXLWLHV�VXSSRUWV�HQWU\�RI�

DQ�LQMXQFWLRQ���&RQVWLWXWLRQDO�YLRODWLRQV�DUH�SUHVXPHG�WR�UHVXOW�LQ�LUUHSDUDEOH�KDUP���(]HOO�Y��&LW\�

RI�&KLFDJR������)��G������������WK�&LU������������Similarly, it is “always in the public interest” to 

HQMRLQ�XQFRQVWLWXWLRQDO�FRQGXFW���-RHOQHU�Y��9LOO��RI�:DVK��3DUN������)��G������������WK�&LU��

�������������������������������������������������
���� 6HH��H�J���(OURG�Y��%XUQV������8�6�������������������)LUVW�$PHQGPHQW���3UHVWRQ�Y��
7KRPSVRQ������)��G������������WK�&LU���������Milwaukee Cty. Pavers Ass’Q�Y��)LHGOHU������)��
6XSS��������������:�'��:LV����PRGLILHG������)��6XSS��������:�'��:LV���������HTXDO�
SURWHFWLRQ���-HVVHQ�Y��9LOO��RI�/\QGRQ�6WDWLRQ������)��6XSS��������������:�'��:LV���������HTXDO�
SURWHFWLRQ��GXH�SURFHVV��DQG�)LUVW�$PHQGPHQW���
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�������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���VHH�DOVR�3UHVWRQ�Y��7KRPSVRQ������)��G����������Q���

��WK�&LU��������(stating that remedying a “continuing constitutional violation . . . certainly would 

serve the public interest”).��Given Plaintiff’s strong showing on the merits, the Court should 

HQWHU�LPPHGLDWH�UHOLHI�QRZ�WR�SUHVHUYH�WKH�VWDWXV�TXR��

� %XW�WKLV�FDVH�SUHVHQWV�D�SDUWLFXODUO\�SURQRXQFHG�VKRZLQJ�WKDW�LPPHGLDWH�LQMXQFWLYH�UHOLHI�

LV�ZDUUDQWHG���$V�courts in this and other Circuits have recognized, separation from one’s ZLIH�

DQG�FKLOG�FRQVWLWXWHV�LUUHSDUDEOH�KDUP�����3ODLQWLII�KDV�QRW�VHHQ�KLV�ZLIH�LQ�WKUHH�\HDUV���+H�KDV�

not experienced any of the crucial “firsts” in his daughter’s life: her first smile, her first steps, her 

ILUVW�ZRUGV���+H�FRXOG�QRW�EH�ZLWK�KLV�IDPLO\�WR�EXU\�DQG�PRXUQ�KLV�VRQ��KH�PXVW�JULHYH�DORQH���

$QG�$OHSSR�UHPDLQV�D�KXPDQLWDULDQ�GLsaster.  Its residents, including Plaintiff’s family, lack 

DFFHVV�WR�DGHTXDWH�IRRG��VKHOWHU��DQG�RWKHU�EDVLF�VHUYLFHV���Plaintiff’s daughter is ill without 

DFFHVV�WR�EDVLF�PHGLFDO�FDUH���7KH�6$$��ZKRVH�PHPEHUV�threatened to rape Plaintiff’s wife��LV�

VWLOO�DFWLYH�DQG�LQ�FRQWURO�RI�WKH�QHLJKERUKRRG�ZKHUH�VKH�UHPDLQV�LQ�KLGLQJ��WRR�WHUULILHG�WR�ULVN�

JRLQJ�RXWVLGH�DEVHQW�DQ�HPHUJHQF\���$V�ORQJ�DV�WKH�([HFXWLYH�2UGHU�LV�LQ�HIIHFW��3ODLQWLII�ZLOO�

OLYH�HYHU\�GD\�QRW�NQRZLQJ�LI�KH�ZLOO�HYHU�VHH�KLV�IDPLO\�DJDLQ���+LV�LQMXU\�LV�QRW�VXEMHFW�WR�

VHULRXV�GLVSXWH����

�������������������������������������������������
���� (�J���/HLYD�3HUH]�Y��+ROGHU������)��G������������WK�&LU���������$QGUHLX�Y��$VKFURIW������
)��G������������WK�&LU���������HQ�EDQF���5DPLUH]�9LFDULR�Y��$FKLP��1R�����&������������:/�
��������DW�
���1�'��,OO��)HE�������������2PDU�Y��.HUU\��1R�����&9�������-6&�������:/�
���������DW�
���1�'��&DO��2FW�������������3LQJ�3LQJ�=KRX�Y��.DQH��1R��&9���������3+;�'*&�
�(&9��������:/����������DW�
���'��$UL]��0D\������������
���� 7KH�SRWHQWLDO�DYDLODELOLW\�RI�D�ZDLYHU�IURP�WKH�WUDYHO�EDQ��([HF��2UGHU�����F���GRHV�QRW�
FKDQJH�WKLV�FRQFOXVLRQ���7KH�PHUH�SRVVLELOLW\�WKDW�WKH�*RYHUQPHQW�PD\�YROXQWDULO\�UHOLHYH�D�
SDUW\�IURP�DQ�XQODZIXO�LQMXU\�GRHV�QRW�OHVVHQ�WKH�LQMXU\���,Q�DQ\�HYHQW��WKHUH�LV�QR�JXDUDQWHH�WKDW�
Plaintiff’s family will receive a waiver, and the Government has given no indication that it will 
SURYLGH�RQH��
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)RU�WKH�VDPH�UHDVRQV��WKH�EDODQFH�RI�HTXLWLHV�VWURQJO\�IDYRUV�WKH�HQWU\�RI�LPPHGLDWH�UHOLHI���

,W�LV�QRW�K\SHUEROH�WR�VD\�WKDW�VXFK�UHOLHI�LV�D�PDWWHU�RI�OLIH�DQG�GHDWK���%\�FRQWUDVW��'HIHQGDQWV�

KDYH�QR�FRJQL]DEOH�LQWHUHVW�LQ�FRQWLQXLQJ�WR�LPSOHPHQW�DQ�([HFXWLYH�2UGHU�WKDW�YLRODWHV�IHGHUDO�

ODZ�DQG�WKH�&RQVWLWXWLRQ���6HH�8QLWHG�6WDWHV�Y��8�6��&RLQ�	�&XUUHQF\������8�6�������������������

.+�2XWGRRU��//&�Y��&LW\�RI�7UXVVYLOOH������)��G���������������WK�&LU����������1RU�GRHV�

Defendants’ pretextual “national security” interest outweigh Plaintiff’s interests, given the 

Executive Order’s failure to advance that purported interest in a tailored way.  6HH�VXSUD�DW���–

����7UXPS������)��G�DW�������ILQGLQJ�QR�KDUP�WR�*RYHUQPHQW�IURP�VWD\�RI�([HFXWLYH�2UGHU�

because there is “no evidence that any alien from any of the countries named in the Order has 

perpetrated a terrorist attack in the United States”).�

� �
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3ODLQWLII�UHVSHFWIXOO\�DVNV�WKLV�&RXUW�WR�HQWHU�D�WHPSRUDU\�UHVWUDLQLQJ�RUGHU�DQG�D�

SUHOLPLQDU\�LQMXQFWLRQ�SURKLELWLQJ�HQIRUFHPHQW�RI�WKH�([HFXWLYH�2UGHU�DJDLQVW�3ODLQWLII�DQG�

UHTXLULQJ�Defendants to finish processing Plaintiff’s derivative asylum petition.   �

�

'DWHG��1HZ�<RUN��1HZ�<RUN� 5HVSHFWIXOO\�VXEPLWWHG��
0DUFK����������

�
%\������������V��9LQFHQW�/HY\��������������������������������������������

+2/:(//�6+867(5�	�*2/'%(5*�//3�
9LQFHQW�/HY\��YOHY\#KVJOOS�FRP��
$QGUHL�9UDELH��DYUDELH#KVJOOS�FRP��
$QGUHZ�%UHLGHQEDFK��DEUHLGHQEDFK#KVJOOS�FRP��
0DWWKHZ�9�+��1ROOHU��PQROOHU#KVJOOS�FRP����
/DXUHQ�*LXGLFH��OJLXGLFH#KVJOOS�FRP��
6DUDK�6WHUQOLHE��VVWHUQOLHE#KVJOOS�FRP��
.HYLQ�%HQLVK��NEHQLVK#KVJOOS�FRP���ODZ�FOHUN�
1HZ�<RUN�6WDWH�%DU�DGPLVVLRQ�SHQGLQJ��

����6HYHQWK�$YHQXH����WK�)ORRU�
1HZ�<RUN��1<�������
����������������
� ��
3,1(6�%$&+�//3�
/HVWHU�$��3LQHV��6%1���������
7DPDUD�%��3DFNDUG��6%1���������
$OLVRQ�7HQ%UXJJHQFDWH��6%1���������
����:HVW�:DVKLQJWRQ�$YH���6WH������
0DGLVRQ��:,�������
����������������WHOHSKRQH��
����������������IDFVLPLOH��
OSLQHV#SLQHVEDFK�FRP�
WSDFNDUG#SLQHVEDFK�FRP�
DWHQEUXJJHQFDWH#SLQHVEDFK�FRP�
�
$WWRUQH\V�IRU�3ODLQWLII�

Case: 3:17-cv-00112-wmc   Document #: 30   Filed: 03/10/17   Page 40 of 40



UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WISCONSIN  

 
JOHN DOE, 
 

Plaintiff, 
 

-against- 
 
DONALD J. TRUMP, as President of the United 
States of America; JOHN F. KELLY, as 
Secretary of the Department of Homeland 
Security; THE DEPARTMENT OF 
HOMELAND SECURITY; LORI 
SCIALABBA, as Acting Director of the U.S. 
Citizenship and Immigration Services; U.S. 
CITIZENSHIP AND IMMIGRATION 
SERVICES; REX W. TILLERSON, as Secretary 
of State; U.S. DEPARTMENT OF STATE; and 
THE UNITED STATES OF AMERICA, 

 
Defendants. 

  
 
 
Civil Action No.: 17-cv-112 
 
Chief Judge William M. Conley 

 

PLAINTIFF’S STATEMENT OF PROPOSED RECORD FACTS IN SUPPORT OF 
PLAINTIFF’S RENEWED APPLICATION FOR A TEMPORARY RESTRAINING 

ORDER AND PRELIMINARY INJUNCTION 
 

Pursuant to the Court’s Procedure to Be Followed on Motions for Injunctive Relief, 

Plaintiff, by and through his undersigned counsel, hereby submits the following Statement of 

Proposed Record Facts: 

Jurisdiction and Venue 

 1. This Court has subject matter jurisdiction over Plaintiff’s federal claims under 

28 U.S.C. § 1331 because this action arises under Article II of the United States Constitution, the 

First Amendment to the United States Constitution, the Fifth Amendment to the United States 

Constitution, the Immigration and Nationality Act (“INA”), 8 U.S.C. §§ 1152, 1182(f), and the 

Administrative Procedure Act (“APA”), 5 U.S.C. § 706. 
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 2. Plaintiff’s action for declaratory and injunctive relief is authorized by 28 U.S.C. 

§§ 2201 and 2202 and by Rules 57 and 65 of the Federal Rules of Civil Procedure. 

3. Venue is proper pursuant to 28 U.S.C. § 1391(b) because a substantial part of the 

events giving rise to this action occurred in this district.  See Declaration of John Doe in Support 

of His Renewed Application for a Temporary Restraining Order and Preliminary Injunction 

(“Doe Decl.”) ¶¶ 21–22. 

Parties 

4. Plaintiff John Doe, who resides in the Western District of Wisconsin, is a Sunni 

Muslim asylee who was granted asylum status in May 2016.  Doe Decl.  ¶¶ 2, 20–21.   

5. Defendant Donald J. Trump is President of the United States.  President Trump 

signed both executive orders that are the subject of this action.  He is sued in his official 

capacity.  

6. Defendant John F. Kelly is the Secretary of the Department of Homeland 

Security.  Defendant Kelly is responsible for implementing the INA and the Executive Order that 

is the subject of this action.  He is sued in his official capacity.  

7. Defendant Department of Homeland Security (“DHS”) is a cabinet department 

within the U.S. federal government.  Its functions include regulating entry into the United States 

and granting asylees prior approval to travel internationally.  It is also responsible for 

implementing and enforcing the Immigration and Nationality Act. 

8. Defendant Lori Scialabba is the Acting Director of the U.S. Customs and 

Immigration Services.  She is sued in her official capacity.  
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9. Defendant U.S. Customs and Immigration Services (“USCIS”) is an agency 

within DHS whose primary functions include adjudication of asylum and derivative asylum 

claims. 

10. Defendant Rex W. Tillerson is the U.S. Secretary of State.  The Secretary of State 

has authority to determine and implement certain asylum procedures for non-citizens.  Defendant 

Tillerson is sued in his official capacity.  

11. Defendant U.S. Department of State (“State Department”) is responsible for, inter 

alia, facilitating issuance of visas for asylees and derivative asylees seeking entry into the United 

States. 

Plaintiff’s Derivative Asylum Petition 

12. Plaintiff legally resides in the United States, having been granted asylum status by 

USCIS in 2016.  See Doe Decl. ¶¶ 13–15, 20–21. 

13. Shortly after receiving asylum status, Plaintiff filed two Refugee/Asylee Relative 

Petitions (also known as derivative asylum petitions) with USCIS on Form I-730 for his wife and 

three-year-old daughter.  Doe Decl. ¶¶ 21–22. 

14. USCIS was duly processing Plaintiff’s Refugee/Asylee Relative Petitions until 

President Trump’s issuance of Executive Order 13769, “Protecting the Nation from Foreign 

Terrorist Entry into the United States,” dated January 27, 2017.  Dkt. No. 13 ¶ 15; Dkt. No. 23 at 

5–6.   

15. In filings with this Court, the Government confirmed that provisions of the first 

executive order barred the processing of derivative asylum petitions.  Dkt. No. 23 at 6 

(“Following the signing of the Executive Order of January 27, 2017, Defendants endeavored to 

comply with the mandate . . . .”).   
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16. The Government further represented that, after the TRO was entered in 

Washington v. Trump, No. C17-014JLR, 2017 WL 462040 (W.D. Wash. Feb. 3, 2017), USCIS 

“resumed” processing derivative asylum petitions.  Dkt. No. 23 at 6 (“[P]rocessing of Form I-

730 derivative asylum petitions—such as Plaintiff’s—resumed when the injunction was issued.” 

(emphasis added)). 

17. USCIS has approved both of his petitions and is in the process of transferring 

them to the National Visa Center for routing to the U.S. Embassy in Amman, Jordan.  See 

Second Declaration of Andrew B. Breidenbach in Support of Plaintiff’s Renewed Application 

for a Temporary Restraining Order and Preliminary Injunction (“Second Breidenbach Decl.”) 

Ex. UU.    

18. That stage is the final portion of the derivative asylum process; but for the 

Executive Order (described below), the U.S. Embassy would interview Plaintiff’s wife and child 

upon receipt of the completed petitions, and, if approved, the Government would issue travel 

documents permitting them to enter the United States.  Second Breidenbach Decl. Ex. TT.   

19. The Government represented that the remaining portion of the review would 

require between one and four additional months to complete.  Second Breidenbach Decl. Ex. 

UU.   

20. On March 6, 2017, President Trump issued an updated Executive Order, No. 

13780, also titled “Protecting the Nation from Foreign Terrorist Entry into the United States” 

(the “Executive Order”).  Second Breidenbach Decl. Ex. FF.   

21. The new Executive Order replaces the original executive order and will take 

effect on March 16, 2017.  Second Breidenbach Decl. Ex. FF §§ 1(i), 14. 
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22. As indicated by numerous statements made by President Trump and his advisors, 

the new Executive Order reflects the same purpose as the original January order: to ban entry by 

Muslims into the United States.  Second Breidenbach Decl. ¶¶ 6, 13–14. 

23. The Executive Order contains the same provisions that the Government 

previously interpreted to require it to stop processing derivative asylum petitions.  Second 

Breidenbach Decl. Ex. FF. 

24. On its face and as interpreted by the Government, the new Executive Order harms 

Plaintiff by prohibiting the issuance of travel documents that Plaintiff’s wife and daughter would 

need to be reunited with Plaintiff in the United States and by prohibiting them from entering the 

United States.  Doe Decl. ¶¶ 25–26; Second Breidenbach Decl. Ex. RR.   

25. On March 6, 2017, the day the new Executive Order was signed, Plaintiff’s 

counsel contacted counsel for Defendants to inquire as to the effect of the new order on 

Plaintiff’s pending petitions.  Plaintiff’s counsel requested an answer to the following questions 

by Wednesday, March 8 and advised that Plaintiff would take the Government’s non-response as 

an indication that the Executive Order impacts his petitions: 

x Please state whether the Government will continue to process derivative asylum 
petitions for beneficiaries residing in Syria once the new Executive Order takes 
effect. 

x Please state whether the new Executive Order applies to the pending derivative 
petitions or otherwise affects our client’s wife’s and daughter’s ability to enter the 
United States in any manner, including but not limited to, by delaying or barring the 
Government from processing the applications or delaying or barring the Department 
of State from interviewing or issuing travel documents to our client’s wife and 
daughter; 

x If the new Executive Order does affect the pending derivative applications or 
otherwise affects our client’s wife’s and daughter’s ability to enter the United States 
in any manner, please identify which provisions of the Executive Order does so; and 
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x If the new Executive Order does not apply to or otherwise affect our client’s wife’s 
and daughter’s ability to enter the United States in any manner, please identify the 
provisions of the Executive Order that make this clear. 

Second Breidenbach Decl. Ex. UU.  

26. Despite three follow-up emails, three unanswered calls, and three voicemail 

messages, the Government has not responded substantively to these questions as of this filing, 

other than to ask whether Plaintiff’s wife and child are currently in Syria or Lebanon.  Second 

Breidenbach Decl. ¶ 19 & Ex. UU.   

27. The text of the Executive Order confirms that, once it becomes effective, it will 

bar the processing of Plaintiff’s derivative petitions and/or the entry of Plaintiff’s wife and child 

into the United States:  (A) Under Section 2(c) of the Executive Order, Plaintiff’s wife and 

daughter, as Syrian nationals, are barred from entry for a minimum of 90 days (starting on the 

Order’s effective date).  (B) Section 3(a) also makes clear that Plaintiff’s wife and daughter are 

subject to the ban on entry because they (i) will be outside the United States on March 16, 2017; 

(ii) did not have a valid visa at 5:00 p.m., eastern standard time on January 27, 2017; and (iii) 

will not have a valid visa on March 16, 2017.   

28. It will take at least 30 days from February 24 for Plaintiff’s petitions to arrive in 

Jordan, which means that Plaintiff’s wife and child will not have a visa by March 16, 2017.  

Second Breidenbach Decl. Ex. UU. 

29. Plaintiff’s wife and daughter do not fall under any of the exceptions in Section 

3(b) of the Executive Order, because they will not, as of March 16, be: (i) lawful permanent 

residents of the United States; (ii) admitted to or paroled into the United States; (iii) in 

possession of travel documents other than a visa that permits them to travel to the United States 

and seek entry or admission, such as an advance parole document; (iv) dual nationals of a non-

designated country; (v) in possession of diplomatic or diplomatic-type visas, North Atlantic 
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Treaty Organization visa, C-2 visa for travel to the United Nations, or G-1, G-2, G-3, or G-4 

visa; or (vi) asylees, refugees admitted to the United States, or individuals who have been 

granted withholding of removal, advance parole, or protection under the Convention Against 

Torture.  Doe Decl. ¶ 26. 

30. The discretionary waiver provisions under Section 3(c) of the Executive Order 

also do not help Plaintiff’s wife and daughter because they must “demonstrate[] to [a 

Government] officer’s satisfaction that denying entry during the suspension period would cause 

undue hardship, and that [their] entry would not pose a threat to national security and would be 

in the national interest.”  Moreover, the case-by-case waiver procedure will, as a practical matter, 

increase the amount of time for completion of the visa process, needlessly depriving Plaintiff of a 

reunion with his wife and daughter.   

31. By the Government’s own concessions in its February 16 response, Plaintiff’s 

wife and daughter are not refugees, so they are ineligible for a waiver under Section 6(c) of the 

Executive Order.  Dkt. No. 23. 

32. Guidance issued by DHS in connection with the release of the new Executive 

Order indicates that Plaintiff’s petitions will be harmed: 

Can the exception for refugee admission be used for Refugee/Asylee Relative 
Petitions (Form I-730) cases where a family member is requesting a beneficiary 
follow to join?  
 
No. Individuals who already have valid visas or travel documents that permit them to 
travel to the United States are exempt from the Executive Order.  To the extent that an 
individual does not yet have such documents, please contact the Department of State. 

 
Second Breidenbach Decl. ¶ 15. 
 

33. The new Executive Order irreparably harms Plaintiff because it separates Plaintiff 

from his spouse and surviving child.  Doe Decl. ¶¶ 4–7, 12, 14–19, 24–26. 
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34. The new Executive Order subjects Plaintiff’s wife and daughter to further 

suffering due to a current lack of adequate medical and humanitarian services in Aleppo and to 

an imminent risk of rape and death.  Doe Decl. ¶¶ 4–7, 12, 14–19, 24, 28–29. 

35. Plaintiff’s wife and daughter cannot leave Syria until they are officially invited for 

an interview at the U.S. Embassy in Amman, because only then will border authorities permit 

them to cross into Jordan.  Doe Decl. ¶¶ 25–27. 

36. Plaintiff’s wife and daughter remain in hiding in Aleppo, where deadly fighting 

continues unabated.  Doe Decl. ¶¶ 24, 28. 

37. In late February, for example, Free Syrian Army forces bombed the neighborhood 

where Plaintiff’s wife and daughter live.  Doe Decl. ¶ 28.  In July 2015, Plaintiff’s two year old 

son fell three stories to his death while attempting to seek shelter during an artillery attack on 

their home.  Doe Decl. ¶ 19.  

38. Since February 24, Plaintiff has finalized arrangements for the (very dangerous) 

transport of Plaintiff’s wife and daughter to Jordan, so that they may make the necessary trip 

once invited by the U.S. Embassy in Jordan.  Doe Decl. ¶ 27. 
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Dated: New York, New York Respectfully submitted, 
March 10, 2017 

By:     /s/ Vincent Levy                                                  
HOLWELL SHUSTER & GOLDBERG LLP 
Vincent Levy (vlevy@hsgllp.com) 
Lauren Giudice (lgiudice@hsgllp.com) 
Andrew Breidenbach (abreidenbach@hsgllp.com) 
Andrei Vrabie (avrabie@hsgllp.com) 
Matthew V.H. Noller (mnoller@hsgllp.com)   
Sarah Sternlieb (ssternlieb@hsgllp.com) 
Kevin Benish (kbenish@hsgllp.com) (law clerk –

New York State Bar admission pending) 
750 Seventh Avenue, 26th Floor 
New York, NY 10019 
(646) 837-5151  
 
PINES BACH LLP 
Lester A. Pines, SBN 1016543 
Tamara B. Packard, SBN 1023111 
Alison TenBruggencate, SBN 1018869 
122 West Washington Ave., Ste. 900 
Madison, WI 53703 
(608) 251-0101 (telephone) 
(608) 251-2883 (facsimile) 
lpines@pinesbach.com 
tpackard@pinesbach.com 
atenbruggencate@pinesbach.com 
 
Attorneys for Plaintiff 
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