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equitable considerations might justify a
court in withholding the granting of im-
mediately effective relief in a legislative
apportionment case, even though the ex-
isting apportionment scheme was found
invalid. In awarding or withholding im-
mediate relief, a court is entitled to and
should consider the proximity of a forth-
coming election and the mechanics and
complexities of state election laws, and
should act and rely upon general eq-
uitable principles ... 84 S.Ct. at 1394.

Although this court in its findings and
conclusions has carefully pointed out the
difference between state judicial districts
and legislative reapportionment schemes,
the same reasoning applies to injunctive
relief in judicial elections.

The record in this case will show that on
several occasions prior to trial on the mer-
its, this court declined to enjoin state judi-
cial elections. The motion to enjoin the
present elections was filed long before trial
on the merits and was well known to all
parties. The injunction came as no sur-
prise. The main judicial elections will be in
1990. The few elections covered by the
injunction here will not impose a hardship
upon the state judicial system (5 of the 15
elections are also subject to the injunction
of the three-judge court) and this is not the
unusual case in which the court is justified
in not taking appropriate action to insure
that no further elections are conducted un-
der the invalid system.

The defendants argue that this court
finds per se violations contrary to Section 2
itself and Thornburg v. Gingles with its
view stated in the findings and conclusions
regarding the need to revise the election
system, rather than tinkering with “guilty”
judicial districts. The Court of Appeals
might decide that judicial districts should
be treated as though they were legislative
districts for Section 2 purposes. This court
can only repeat what it has said many
times already. State district court districts
are jurisdictional. They may not be re-
drawn, combined and manipulated in the
same fashion as legislative districts. There
are grave problems in attempting to create
sub-districts within a district court jurisdic-

tion. Tinkering with the districts is not the
answer. The system in its entirety, multi-
member districts, running by division, large
court of appeal districts, and all the other
factors discussed in the findings and con-
clusions contribute to the dilution of minor-
ity voter strength and, it is this court’s
firm conviction that it is the system that
ought to be revised.

Having found that the system of electing
Louisiana family court, district court, and
court of appeal judges violates Section 2 of
the Voting Rights Act and having issued a
permanent injunction against holding elec-
tions under that system, the court would be
completely inconsistent in modifying the
injunction so as to permit elections under
the system which has been found in viola-
tion of federal law.

Accordingly, the motions filed on behalf

of all parties for a modification of the
injunction are hereby DENIED.
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A school which was under a consent
decree prescribing standards for the transi-
tion from a dual to a unitary school system
moved for an adjudication that it had
achieved unitary status. The principal of
the former all black school who had alleg-
edly been demoted in connection with the
court-ordered desegregation plan was al-
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lowed to intervene. Principal sought rein-
statement and back pay, including a hous-
ing and utility allowance. The District
Court, Biggers, J., held that: (1) the school
had not achieved unitary status, and (2)
principal’s Singleton rights had been vio-
lated.

So ordered.

1. Schools ¢13(20)

School district which was under con-
sent decree providing for desegregation of
students, faculty and other staff, student
transportation, and extracurricular activi-
ties, did not show that it had achieved
unitary status; number of black teachers
had decreased since issuance of decree, and
racial disparity in special education classes
and accelerated classes was substantial.
Civil Rights Act of 1964, § 201 et seq., 42
U.S.C.A. § 2000a et seq.

2. Federal Civil Procedure ¢=2397.6

School district violated provisions of
consent decree prescribing standards for
transition from dual to unitary school sys-
tem when black principal demoted to assist-
ant principal in connection with court-or-
dered desegregation was passed over for
principalship three times; there was no evi-
dence that superintendents or school board
at any time considered principal’s rights to
preferential treatment under Singleton.
Civil Rights Act of 1964, § 201 et seq., 42
U.S.C.A. § 2000a et seq.

3. Schools ¢=147.50

Doctrine of laches is applicable to
claims under Singleton, relating to rights
of black school personnel in transition from
dual to unitary school system.

4. Schools ¢=147.50

Singleton claim of black principal de-
moted to assistant principal in connection
with court-ordered desegregation, that he
was passed over for principalship three
times in violation of his rights, was not
barred by doctrine of laches, even though
action was filed 12 years after first princi-
palship vacancy was filled; principal had
reasonable expectation that he would even-
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tually be selected until one year before
filing suit.

5. Schools ¢=147.48, 147.54

Black principal whose Singleton rights
were violated by demotion to assistant prin-
cipal as part of court-ordered desegrega-
tion, and who had been illegally passed
over for principalship three times in viola-
tion of his Singleton rights, was entitled to
be offered first principalship vacancy oc-
curring in district, back pay computed from
time of his demotion, and fair rental mar-
ket value of house occupied by principal
from time of demotion.

Nathaniel Douglas, Educational Opportu-
nities Litigation Section, Civ. Rights Div.,
U.S. Dept. of Justice, Washington, D.C,,
Dennis Sweet, Jackson, Miss., for plaintiff.

Thomas A. Coleman, Ackerman, Miss.,
for defendants.

MEMORANDUM OPINION

BIGGERS, District Judge.

Following a bench trial on plaintiff
Thomas’ claims and a hearing on Choctaw
County School District’s motion for adjudi-
cation of unitary status, the court took this
consolidated cause under advisement.
Upon due consideration of the evidence and
the parties’ post-trial memoranda, the court
is ready to rule in accordance with Rule 52
of the Federal Rules of Civil Procedure.

I. Introduction

On July 9, 1970 the United States initi-
ated Cause No. WCT70-36-B-D alleging
that the Choctaw County School District
[CCSD] was operating a racially dual sys-
tem of public education in violation of the
fourteenth amendment and the Civil Rights
Act of 1964. On August 5, 1970 the court
issued a consent decree providing for de-
segregation of students, faculty and other
staff, student transportation, and extra-
curricular activities. The provisions re-
garding faculty and staff displacements
were implemented in Singleton v. Jackson
Municipal Separate School District, 419
F.2d 1211 (5th Cir.1969) (en banc), cert.
denied, 396 U.S. 1032, 90 S.Ct. 612, 24
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L.Ed.2d 530 (1970) (Singleton III). Single-
ton prescribed detailed standards for the
transition from a dual to a unitary school
system
[tlo ensure that black school personnel
were not disparately impacted by staff
reductions or rearrangements occasioned
by the merger of previously one-race
schools. . ..

Pegues v. Morehouse Parish School
Board, 706 F.2d 735, 738 (5th Cir.1983).
The court retained jurisdiction to “insure
full compliance” with the consent decree
through
not only the implementation of the deseg-
regation plan but also “the achievement
of the ultimate goal—a unitary school
system in which the State does not dis-
criminate between public school children
on the basis of race.”

Pitts v. Freeman, 755 F.2d 1423, 1426
(11th Cir.1985) (quoting Lee v. Macon
County Board of Education, 584 F.2d 78,
81 (5th Cir.1978)).

On August 3, 1984 plaintiff Charles
Thomas, a black employee of the CCSD,
instituted Cause No. EC84-274-B-D alleg-
ing violation of the Singleton provisions in
the consent decree and racial discrimination
in violation of 42 U.S.C. §§ 1981, 1983, and
2000e et seq., Title VII of the Civil Rights
Act of 1964. The United States Magistrate
granted plaintiff Thomas’ motion for leave
to intervene in Cause No. 70-36-B-D and
consolidated both actions. Thomas seeks
reinstatement and back pay, including a
housing and utility allowance, for the
CCSD’s allegedly wrongful demotion and
refusal to reinstate him on three occasions.
The trial of Thomas’ claims was consolidat-
ed with the hearing on the CCSD’s motion
for adjudication that it has achieved uni-
tary status.

II. Findings of Fact

In 1970 when the school desegregation
order was issued, Thomas was the principal
of Choctaw County Training Center, an
all-black high school in the CCSD. Thomas
was a math teacher and coach during the
1969-70 school year and was appointed
principal on June 25, 1970; he served as
principal until September 2, 1970. Pursu-

ant to the desegregation order, Choctaw
County Training Center and Ackerman
High School, an all-white high school in the
CCSD, were consolidated into one school
known as Ackerman High School. At the
outset of the 1970-71 school year, Kenneth
Steve Clark, the white principal of the for-
merly all-white Ackerman High School, and
Thomas were appointed co-principals of the
newly organized Ackerman High School.
Clark moved into Thomas’ office and Thom-
as was assigned to a separate facility
where special education and vocational pro-
grams were conducted. After entry of the
consent decree, the CCSD consisted of one
other high school, Weir High School, and
three elementary schools with only one
principal (white) assigned to each. Clark’s
salary exceeded Thomas’ salary and only
Clark was provided free housing and a
utilities allowance. Clark had authority
over the administration of the school in-
cluding curriculum and hiring and firing of
teachers and other personnel, as did Thom-
as when he was the principal of the former-
ly all-black school. Thomas testified that
Clark overruled his decisions. Jessie
Davidson (black) and Harold Whittington
(white), teachers at Ackerman High School,
testified that they considered Clark and his
successor, Thomas Murphy, to be the prin-
cipal and Thomas the assistant principal.

In 1972 Clark resigned and Thomas ap-
plied for the position vacated by Clark but
was not interviewed by Superintendent
W.M. Perrigin or the CCSD School Board.
Under state law, the school board may
employ only principalship applicants recom-
mended by the superintendent. Miss.Code
Ann. § 37-9-15. Both Thomas and Mur-
phy, the white applicant who was hired,
had AA certificates. Thomas had twenty-
one years of experience in the field of
education in the CCSD and Murphy had
eleven years of experience outside the
CCSD.

In 1978 Thomas applied for the position
vacated by Murphy; the school board hired
Michael Taylor, a white applicant, who had
an AA certificate and seventeen years of
experience outside the CCSD. Thomas had
an AAA certificate and twenty-seven years
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of experience in the CCSD. Harvey Black,
a former school board member, testified
that Taylor was hired because he had other
skills in addition to his educational back-
ground and experience.

Both Murphy and Taylor were paid a
higher salary than that of Thomas and
received free housing. Murphy received a
utilities allowance which was terminated
after Murphy resigned. Thomas has never
received such benefits. Unlike Murphy
and Taylor, Thomas taught classes and
monitered the cafeteria during lunch. Two
1973 memoranda from Superintendent Per-
rigin addressed Murphy as ‘‘Principal” and
Thomas as ““Assistant Principal.” Thomas
testified that he assisted in teacher evalua-
tions during 1981-82 upon Taylor’s request
but Taylor recommended teaching appli-
cants to the superintendent. See Miss.
Code Ann. § 37-9-17 (only the principal
recommends teaching applicants to the su-
perintendent).

Thomas applied for the principalship in
1983, was rated among the top four appli-
cants out of over twenty by a consultant,
and was interviewed by the school board.
Each board member graded the applicants’
essay tests which covered areas such as
curriculum improvement and student disci-
pline. The school board hired Raburn
McLeod, a white applicant, who had an
Ed.D., a degree equivalent to an AAAA
certificate, and fifteen years of experience
outside the CCSD. Thomas had an AAA
certificate and thirty-two years of experi-
ence in the CCSD. McLeod was also pro-
vided free housing before buying a home.

On each occasion, the CCSD hired white
applicants outside the CCSD on the ground
that they were more qualified than Thom-
as. The CCSD attempted to establish that
Thomas’ mishandling of student discipline
was one reason he was not selected. The
court finds that the school board minutes
offered by the CCSD and testimony of Su-
perintendent Ty Cobb and school board
member Shirley McGaugh do not establish
that Thomas was directly responsible for
any student discipline problem. Thomas’
office was not even located in the high
school building where most classes were
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held and where the alleged problems arose.
Thomas testified that student discipline
was his responsibility only when the princi-
pal was unavailable. Whittington and
Davidson testified that Thomas shared the
responsibility with Murphy and Taylor.

In 1983, the CCSD offered Thomas the
newly created position of Assistant Super-
intendent for Supportive Services for the
supervision of food services and manage-
ment of school buses and bus routes previ-
ously handled by the head mechanic.
Thomas repeatedly declined but eventually
accepted the position after the principalship
was filled in 1983 when he was told by
Superintendent Cobb that his termination
was the only alternative. As assistant su-
perintendent, Thomas recommends for hir-
ing and supervises shop foremen, mechan-
ics and bus drivers, reviews the budgets
for Chapter I and special education pro-
grams, helps recruit black applicants for
teaching and other staff positions, and at-
tends school board meetings as an interme-
diary between the CCSD and the black
community. The board has occasionally re-
quested his opinion with respect to hiring
decisions but he has no voting authority
and no voice regarding academic curric-
ulum. Superintendent Cobb testified that
Thomas is second in command and yet his
salary is less than the salary paid to the
principal of Ackerman High School. Thom-
as testified that his appointment was not a
promotion because he was removed from
the school’s academic environment.

No black has held the position of superin-
tendent in the CCSD. The school board
has had only one black member, Samuel
Kennedy, who was appointed to fill Harvey
Black’s unexpired term in 1988 and was
re-elected to serve a full six-year term.
Superintendent Cobb testified that only one
of eleven administrative vacancies as of
1985 was filled by a black when Thomas
was appointed assistant superintendent.
No black has served as the principal of any
school in the CCSD since the issuance of
the desegregation order. Prior to court-or-
dered desegregation, 39% of CCSD teach-
ers were black. Thereafter, the percentage
of black teachers has steadily declined to
22% in 1981. At the time of the hearing,
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25% were black. Only four black teachers
were employed at Ackerman High School
at the time of the hearing. Two blacks
teach special education, one teaches the
Chapter I program, and only one teaches a
substantive course.

It is undisputed that one black teaching
applicant who was the most qualified appli-
cant was not hired as a result of the mis-
handling of her application. In addition,
Superintendent Cobb testified in his deposi-
tion that Thelma Nichols, an experienced
black teaching applicant was not hired be-
cause she was terminated from another
school district and had a discipline problem.
He testified at trial that Nichols in fact left
her previous position because of depleted
funding and no evidence supports the alle-
gation of a discipline problem.

In 1986 a group of black citizens in Choc-
taw County complained to the school board
about the low employment of blacks, exclu-
sion of black students from programs for
gifted and talented students and acceler-
ated academic classes, and failure to inte-
grate the cheerleader squads. Thereafter,
the black students in the district boycotted
the schools. Harvey Black testified that
the school board met with leaders of the
concerned citizens on one occasion and that
he visited the schools and informally met
with students. Superintendent Cobb testi-
fied that he sent notices advertising open-
ings to all of Mississippi’s state-supported
universities with education programs, in-
cluding predominantly black institutions.
Cobb and Black were unable to identify or
produce any documentary evidence of any
other steps taken by school authorities.

When Superintendent Cobb was deposed
in August, 1985, only one black student
was enrolled in the gifted and talented
program. In his deposition he testified
that he was told that parents of other
eligible black students would not allow the
necessary screening. Yet, enrollment in
the program was one of the concerns
raised by black citizens and students in
1986. He also testified that no black stu-
dents were enrolled in chemistry or physics
courses. The district enrolls a dispropor-
tionate number of black students in special

education classes for the educable mentally
retarded (EMR). In 1979, 81 of 617 black
students or 13% were assigned to EMR
classes and 13 of 991 white students or 1%
were assigned to EMR classes. In 1980, 44
of 607 (7%) black students and 13 of 960
(1%) white students were assigned to EMR
classes. In 1982, 28 of 618 (4%) black
students and 5 of 947 (.5%) white students
were assigned to EMR classes. In 1984, 24
of 626 (3.8%) black students and 5 of 976
(.5%) white students were enrolled in EMR
classes.

III. Unitary Status

[1] A previously segregated dual school
system does not automatically become de-
segregated upon the adoption and imple-
mentation of a constitutionally acceptable
plan. Ross v. Houston Independent
School District, 699 F.2d 218, 225 (5th
Cir.1983) (citing United States v. Texas
Education Agency, 647 F.2d 504, 508 (5th
Cir.1981), cert. denied, 454 U.S. 1143, 102
S.Ct. 1002, 71 L.Ed.2d 295 (1982)); Pitts v.
Freeman, 755 F.2d 1423, 1426 (11th Cir.
1985). The CCSD argues that it became a
unitary school system by the end of the
1977-78 school year and that Thomas is not
entitled to relief under the Singleton provi-
sions of the consent decree. Singleton “is
rendered inapplicable only when ‘full com-
pliance with the desegregation directives of
this Court’ is achieved.” Thompson v. Ma-
dison County Board of Education, 496
F.2d 682, 687 (5th Cir.1974) (quoting
McLaurin v. Columbia Municipal Sepa-
rate School District, 478 F.2d 348, 352 (5th
Cir.1978)). Singleton protection is afford-
ed until the court adjudicates that the dis-
trict has achieved unitary status. Cousin
v. Board of Trustees of Houston Munici-
pal Separate School District, 726 F.2d
262, 268 (5th Cir.1984) (Singleton rights
“exist to remedy the inevitable inequities
caused by the injunction [and] cease to
exist when the court terminates the injunc-
tion”). The Eleventh Circuit explained the
following distinction:

[A] unitary school system is one which

has not operated segregated schools as

proscribed by cases such as Swann [v.

Charlotte-Mecklenburg Bd. of Edu-

cation, 402 U.S. 1, 91 S.Ct. 1267, 28
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L.Ed.2d 554 (1971) ] and Green [v. Coun-
ty School Bd. of Education, 391 U.S.
430, 88 S.Ct. 1689, 20 L.Ed.2d 716 (1968) ]
for a period of several years. A school
system which has achieved unitary sta-
tus is one which is not only unitary but
has eliminated the vestiges of its prior
discrimination and has been adjudicated
as such through the proper judicial pro-
cedures.

Georgia State Conference of Branches of
NAACP v. Georgia, 775 F.2d 1403, 1413 n.
12 (11th Cir.1985). A previously segregat-
ed school system is under “an affirmative
duty to take whatever steps might be nec-
essary to convert to a unitary system in
which racial discrimination would be elimi-
nated root and branch.” Columbus Board
of Education v. Penick, 443 U.S. 449, 459,
99 S.Ct. 2941, 2947, 61 L.Ed.2d 666, 677
(1979) (quoting Green v. New Kent County
School Board, 391 U.S. 430, 437-38, 88
S.Ct. 1689, 1693-94, 20 L.Ed.2d 716, 723
(1968)). See Ross v. Houston Independent
School District, 699 F.2d at 225 (“continu-
ing duty to eliminate the system-wide ef-
fects of earlier discrimination and to create
a unitary system untainted by the past”).

The CCSD must fully comply with the
consent decree with regard to desegrega-
tion of student class assignments, employ-
ment of faculty and other personnel, stu-
dent transportation, and extra-curricular
activities. United States v. Lawrence
County School District, 799 F.2d 1031,
1043 (5th Cir.1986) (“Vestiges of a racially
discriminatory dual school system” may be
found in each area). It is well settled that
the defendant school district has the bur-
den of proof of its unitary status:

[Public school officials] must demon-
strate to the district court overseeing
their desegregation efforts that “current
segregation is in no way the result of
[their] past segregative actions.” Keyes
v. School Dist. No. 1, 413 U.S. 189, 211 n.
17, 93 S.Ct. 2686, 2699 n. 17, 37 L.Ed.2d
548, 565 n. 17 (1973). The district court
should retain jurisdiction until it is clear
that state-imposed segregation has been
completely removed.” Green v. New
Kent County School Bd., 391 U.S. 430,
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439, 88 S.Ct. 1689, 1695, 20 L.Ed.2d 716,
724 (1968)....

Ross, 699 F.2d at 225.

It is undisputed that the number of black
teachers has decreased. Superintendent
Cobb testified that recruitment of black
applicants in such a rural area is difficult.
For instance, a black applicant declined
when offered a coaching position and a
black English teacher resigned to work in
another county for a higher salary. How-
ever, Harvey Black admitted that Chock-
taw County’s low tax base, rural environ-
ment, and noncompetitive salaries impede
recruitment of all teaching applicants,
black and white. The best evidence would
have been the statistics on the number of
vacancies and the number of black appli-
cants for each vacancy in proportion to the
number of blacks hired. No such evidence
was offered by the CCSD.

The racial disparity in the special edu-
cation classes and the accelerated classes
has been substantial. Achievement group-
ing is permissible in an otherwise unitary
system

if the school district can demonstrate

that its assignment method is not based

on the present results of past segrega-
tion or will remedy such results through
better educational opportunities.

Georgia State Conference of Branches of
NAACP v. Georgia, 775 F.2d 1403, 1414
(11th Cir.1985) (quoting McNeal v. Tate
County School District, 508 F.2d 1017,
1020 (5th Cir.1975)). The CCSD offered no
evidence of movement of black students in
the lower achievement classes to higher
sections since 1984 and no evidence of its
assignment method. See United States v.
Gadsden County School District, 572 F.2d
1049, 1052 (5th Cir.1978). In any event, the
CCSD has not shown that it is fully inte-
grated in the other areas of faculty, staff,
extra-curricular activities, and transporta-
tion. United States v. Texas Education
Agency, 647 F.2d at 507 (school district
must be fully integrated in all areas in
order to achieve unitary status). Superin-
tendent Cobb’s testimony that there is “ra-
cial mixing” in all areas of the school sys-
tem, unsupported by any statistics or docu-



US. v. STATE OF MISS.

313

Cite as 725 F.Supp. 307 (N.D.Miss. 1989)

mentary evidence, is insufficient to estab-
lish that the vestiges of the dual system
have been eliminated “root and branch.”
The court finds that the CCSD has not met
its burden of proof and thus cannot be
declared fully unitary.

IV. Thomas’ Singleton Claims

[2] Since the CCSD has not achieved
unitary status, Singleton controls the out-
come and relief of Thomas’ claims. Thom-
as has the burden of proof that he is enti-
tled to Singleton protection. Lee v. Pick-
ens County School System, 563 F.2d 143,
145 (5th Cir.1977). Thomas alleges that he
was demoted from principal of an all-black
high school to assistant principal of the
consolidated Ackerman High School and
passed over for the principalship three
times in violation of his Singleton rights.
The Singleton provisions read in pertinent
part:

If there is to be a reduction in the
number of principals, teachers, teacher-
aides, or other professional staff em-
ployed by the school district which will
result in a dismissal or demotion of any
such staff members, the staff member to
be dismissed or demoted must be select-
ed on the basis of objective and reason-
able non-discriminatory standards from
among all the staff of the school district.
In addition, if there is any such dismissal
or demotion, no staff vacancy may be
filled through recruitment of a person of
a race, color, or national origin different
from that of the individual dismissed or
demoted, until each displaced staff mem-
ber who is qualified has had an opportu-
nity to fill the vacancy and has failed to
accept an offer to do so.

“Demotion” as used above includes
any re-assignment (1) under which the
staff member receives less pay or has
less responsibility than under the assign-
ment he held previously, (2) which re-
quires a lesser degree of skill than did
the assignment he held previously....

Thomas claims that he was not selected for
demotion on the basis of objective non-ra-
cial criteria and that he was not given
priority consideration for subsequent va-
cancies for the principalship.

The court finds that Thomas, although
named a co-principal, was demoted to as-
sistant principal, see Lee v. Macon County
Board of Education, 453 F.2d 1104, 1109
(6th Cir.1971) (“[t]he real gist of demotion
is a reduction in responsibility”’), and that
his demotion was related to court-ordered
desegregation involving a reduction in the
number of high school principals. Cousin
v. Board of Trustees of Houston Munici-
pal Separate School District, 726 F.2d at
268 (“Singleton rights arise only in the
context of court-ordered desegregation”);
Pegues v. Morehouse Parish School
Board, 706 F.2d 735, 739 (5th Cir.1983)
(reduction of “positions substantially sim-
ilar to that held by the displaced employ-
ee”’). See Lee v. Pickens County School
System, 563 F.2d at 145 n. 1 (court should
“look solely to the number of principals
involved instead of the total number of
personnel involved”). It is undisputed that
Thomas was not selected for demotion on
the basis of previously promulgated objec-
tive criteria. In addition, as a displaced
employee within the purview of Singleton,
Thomas had the right of first refusal, if
qualified, for the principalship vacancies at
Ackerman High School in 1972, 1978, and
1983. Hardy v. Porter, 546 F.2d 1165,
1167 (5th Cir.1977).

Singleton requires the school board to
give preference or recall rights to members
of the ‘“pre-desegregation order popula-
tion” of principals as follows:

The school board cannot go outside the

population to appoint future principals of

another race, color, or national origin,
even if it stays within its own school
system, until that population is exhaust-
ed or until the members of the population
voluntarily opt out, or unless a member
of the population is unqualified to serve.

Lee v. Macon County Board of Edu-
cation, 453 F.2d at 1110. To do so, the
CCSD would have had to establish Thomas’
lack of qualifications “by means of objec-
tive and absolute criteria.” Id. The dis-
placed employee need only be ‘“minimally
qualified” in order to acquire Singleton
recall rights. Moore v. Tangipahoa Par-
ish School Board, 594 F.2d 489, 496 (5th
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Cir.1979). Singleton implicitly provides a
per se presumption that the applicant was
not unqualified when he held a similar posi-
tion in the school district prior to the deseg-
regation order. Thomas, a former high
school principal in the defendant school dis-
trict, is presumed to be qualified for the
principalship openings, and the CCSD
failed to establish

quite clearly why one who was qualified

prior to a desegregation order suddenly

became unqualified after the order.

Lee v. Macon County Board of Edu-
cation, 453 F.2d at 1110.

Superintendent Cobb and Black testified
that the principals hired in 1972, 1978, and
1983 were more qualified than Thomas.
The court does not desire to substitute its
judgment for that of the school board and
does not find that Thomas was the most
qualified applicant on all three occasions.
However, the school board agreed in the
consent decree not to make hiring decisions
by comparing the applicants’ qualifications.
Shirley McGaugh, a school board member,
testified that it was doubtful that she was
aware of the Singleton provisions when she
became a board member. The CCSD vio-
lated Thomas’ Singleton rights in choosing
persons of another race on the ground that
they were more qualified than Thomas.
The Fifth Circuit has held:

It is not enough to assert that a principal

hired from without the pre-order popula-

tion is “more” qualified than a member
of the population of demoted principals
or teachers....

Lee v. Macon County Board of Edu-
cation, 453 F.2d at 1110. There is no evi-
dence that the superintendents or the
school board even considered Thomas’ Sin-
gleton rights at any time. The county
school board was satisfied with Thomas’
qualifications as principal of the segregat-
ed black high school but, after agreeing to
desegregate, was unwilling when vacancies
arose on three occasions over an 18-year
period to appoint him as principal of the
new desegregated high school.

The Singleton criteria may be satisfied
by an offer of a comparable position to the
displaced employee. Bassett v. Atlanta
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Independent School District, 485 F.2d
1268, 1271 (5th Cir.1973) (citing Lee v. Ma-
con County Board of Education, 453 F.2d
1104). The court notes that, in light of
Thomas’ repeated applications and known
desire to serve as principal, the position of
assistant superintendent may have been
created merely to pacify Thomas. It is
undisputed that the position was offered to
Thomas under pressure without the usual
hiring process of advertising, accepting ap-
plications, and conducting interviews.
Even though Thomas, as assistant superin-
tendent, is touted to be the second highest
administrator in the school district, his sal-
ary is less than that paid to the principal of
Ackerman High School and his responsibili-
ties are relegated outside the normal pro-
cesses and the overall academic function of
the school system. Thomas’ current posi-
tion is related “to the desegregation pro-
cess and to the inequities which Singleton
is intended to remedy.” Hardy v. Porter,
546 F.2d at 1167-68. The court finds that
Thomas’ current position is not comparable
to the high school principalship and that
Thomas has not been afforded the prefer-
ential treatment to which he is entitled
under Singleton. The court notes that
Thomas’ salary as assistant superintendent
has increased and was within $800.00 of
the principal’s salary during the 1988-89
school year. However, the court in Lee v.
Macon County Board of Education stated
that the rationale of desegregation would
be undermined if the school board merely
offered “higher salaries for substantially
less responsible work to demoted employ-
ees.” 453 F.2d at 1110. Even equal mone-
tary remuneration does not compensate for
reduced responsibility. Bassett, 485 F.2d
at 1271 (citing Lee v. Macon County
Board of Education, 456 F.2d 1371, 1372
(5th Cir.1972) (plaintiff whose salary was
not diminished was entitled to reinstate-
ment)).

[3,4]1 The CCSD asserts that Thomas’
claims are barred under the doctrine of
laches. Laches is an equitable doctrine
that prevents parties from seeking egq-
uitable relief. Clark v. Amoco Production
Co., 194 F.2d 967, 971 (5th Cir.1986). Sin-
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gleton rights are equitable remedies appur-
tenant to a desegregation injunction.
Cousin, 726 F.2d 262, 268-70 (5th Cir.
1984). Therefore, laches is applicable to
Singleton claims. Pegues v. Morehouse
Parish School Board, 632 F.2d 1279 (5th
Cir.1980), cert. denied, 451 U.S. 987, 101
S.Ct. 2322, 68 L.Ed.2d 844 (1981) (Pegues
I). Laches operates upon a showing of
inexcusable delay resulting in an “actual
prejudicial change.” Id. at 1283 n. 5 (“dis-
advantage in asserting and establishing a
claimed right or defense, or other damage
caused by detrimental reliance on the plain-
tiff’s conduct”).

Three superintendents were elected dur-
ing the relevant time period from 1970 to
1983. Mr. Perrigin served as superintend-
ent during the reorganization in 1970 and
in 1972 when Thomas was first passed over
for promotion. Superintendent Perrigin
died before the commencement of Thomas’
action in August, 1984. This action was
filed fourteen years after Thomas’ demo-
tion, twelve years after the first principal-
ship vacancy was filled, and one year after
the last turnover. Thomas testified that he
wanted to be principal of Ackerman High
School and thought his “chances [of pro-
motion] would improve.” Since Singleton
imposed an ongoing duty upon the school
board to fill subsequent vacancies with
qualified displaced personnel and there was
a different superintendent at the time of
each vacancy in dispute, Thomas had a
reasonable expectation that he would even-
tually be selected until his reassignment in
1983. The court finds that Thomas’ delay
in bringing an action for the 1970 and 1972
Singleton claims was excusable and, there-
fore, does not constitute laches.

Even if Thomas’ delay were inexcusable,
the CCSD would be prejudiced only as to
the statutory civil rights claims as a result
of Superintendent Perrigin’s death. Unlike
relief under Title VII, § 1981, or § 1983,
Singleton protection is afforded without
proof of discriminatory intent. Lujan v.
Franklin County Board of Education,
766 F.2d 917, 923-24 (6th Cir.1985). The
court in Lujan stated:

Singleton rights are not mere remedies

for victims of discrimination. Rather,

they accord a preference to a certain
class of persons: those who were dis-
placed, not by discrimination, but by the
historical forces of desegregation.

Id. at 924. The school board is responsible
for implementing the Singleton standards:

Both the requirement that displacements
be [effected] only in accordance with
written, objective criteria and the re-
quirement that displaced personnel be
given a right of first refusal of subse-
quent vacancies are standards of conduct
imposed upon school boards under court
order.

Hardy v. Porter, 546 F.2d at 1168. The
school board was required to develop the
criteria for demotions to be retained by the
school district. Since the nonexistence of
written criteria at the time of Thomas’ de-
motion is undisputed, the CCSD’s only de-
fense to the Singleton claims is to estab-
lish that Thomas was not demoted or was
not qualified for the vacancies. See Lee v.
Macon County Board of Education, 453
F.2d at 1113 (“if the facts of a case fall
within the ambit of Singleton, the board is
given no authority to explain its failure to
reinstate”’). The school board was obligat-
ed to offer Thomas the principalship before
resorting to normal hiring procedures.
Since the school board had access to all
employment records, including Thomas’
records, Thomas’ delay did not prejudice
the CCSD as to the Singleton claims. See
Lee v. Macon County Board of Edu-
cation, 453 F.2d at 1108-09 n. 6 (although
the superintendent had died, the ‘“school
board should have in its possession some
records regarding positions available at
particular times or positions offered and
rejected”’). Thomas’ “prolonged inaction
and the intervening change in circumstanc-
es in the school system” do not justify
denial of recovery. Pegues v. Morehouse
Parish School District, 632 F.2d at 1283.

V. Thomas’ Claims Under Title VII, §
1981, and § 1983

Thomas alleges that the CCSD’s re-
peated refusals to reinstate or promote him
to the principalship of Ackerman High
School were motivated by racial discrimina-
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tion in violation of 42 U.S.C. §§ 1981, 1983,
and 2000e, et seq. (Title VII). Having de-
termined that Thomas’ Singleton claims
are dispositive, the court need not address
the issue of discriminatory intent. See
Cousin v. Board of Trustees of Houston
Municipal Separate School District, 126
F.2d at 268 (when the school district
achieves unitary status, “principles of con-
tract law and constitutional or statutory
imperatives govern the case”). According-
ly, all remaining issues such as the admissi-
bility of an excerpt of Freddie Joe King’s
deposition and the CCSD’s post-trial motion
to amend to assert limitations periods as to
the remaining statutory claims, are moot.

VI. Remedies

[5] Thomas seeks the equitable reme-
dies of back pay from the time of his
demotion in 1970, plus fringe benefits of
housing and utilities allowances, and imme-
diate reinstatement to the principalship of
Ackerman High School which is presently
filled by McLeod. The Fifth Circuit has
defined Singleton rights as follows:

They are aspects of equitable remedies,
designed by this court under its general
equitable power to fashion relief for con-
stitutional violations (in this case, mainte-
nance of a segregated, dual school sys-
tem) in accordance with principles of fair-
ness and with a minimum of hardship to
persons affected by large scale, court-or-
dered social change.

Hardy v. Porter, 546 F.2d at 1168. Since
immediate reinstatement would involve
bumping and would be disruptive, the court
finds that such relief would not be conso-
nant with equity. However, since the
school district has not achieved unitary sta-
tus, Thomas’ Singleton right to reinstate-
ment is enforceable.

Under Singleton, a demoted principal,
whose objective qualifications do not dimin-
ish in an absolute sense after issuance of
the desegregation order and his demotion,

must be given [an] opportunity to as-

sume any new principalships or any posi-
tions tantamount to his lost principalship
1. United States v. Jefferson County Board of Ed-

ucation, 380 F.2d 385, 394 (5th Cir.) (en banc),
cert. denied, sub nom. Caddo Parish School
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prior to the offering of the position to
new applicants of another race.

Lee v. Macon County Board of Edu-
cation, 453 F.2d at 1111. In a case involv-
ing both demotions and non-renewal of
black principals and teachers, the Fifth Cir-
cuit held
that if the District Court found on re-
mand that black educators had been dis-
criminated against under the Jefferson
County! and Singleton III standards, it
“must order their reinstatement with ap-
propriate back pay and other equitable
relief.”

Adams v. Rankin County Board of Edu-
cation, 485 F.2d 324, 327 (5th Cir.1973),
quoted tn Moore v. Tangipahoa Parish
School Board, 594 F.2d at 495. Under
Singleton, Thomas is absolutely entitled to
the principalship at either high school in
the district. See Lujan v. Franklin Coun-
ty Board of Education, 766 F.2d 917, 923-
224 (6th Cir.1985) (“Under Singleton, Lu-
jan who was demoted in 1966 would be
absolutely entitled to the head coaching
position which opened in 1979”); Lee v.
Macon County Board of Education, 453
F.2d at 1112 (demoted principal “is entitled
to the principalship of Avalon or to the
principalship of another school in the....
system). The court finds that the CCSD
should be ordered to offer Thomas the first
principalship vacancy occurring either at
Ackerman High School or Weir High
School if Thomas has not yet retired at that
time.

As an integral element of the equitable
remedy of reinstatement, back wages di-
minished by Thomas’ interim earnings are
recoverable. See McLaurin v. Columbia
Municipal Separate School District, 478
F.2d at 354 (quoting Harkless v. Sweeny
Independent School District, 427 F.2d 319,
324 (5th Cir.1970), cert. denied, 400 U.S.
991, 91 S.Ct. 451, 27 L.Ed.2d 439 (1971)).
Thomas seeks back pay in the amount of
$40,508.91 for the period of the school
years 1970-71 through 1984-85. Since his
demotion was in violation of Singleton,

Board v. United States, 389 U.S. 840, 88 S.Ct. 67,
19 L.Ed.2d 103 (1967).
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Thomas is entitled to back pay computed
from the time of his demotion in 1970. See
Moore v. Tangipahoa Parish School
Board, 594 F.2d at 497. Thomas may re-
cover back pay through 1984-85 when his
salary was substantially less than the prin-
cipal’s salary. Thomas testified that he
computed the difference between his salary
and the principal’s salary at eight (8) per-
cent interest. The court finds that Thomas
should be awarded the uncontroverted
amount of $40,508.91 in back pay.

Thomas also seeks recovery of the free
housing and utilities allowances provided
principals of Ackerman High School. Dur-
ing the relevant period, Thomas paid an
average of $190.00 per month for utilities
and is entitled to $15,960.00 for the period
of 1970-71 through 1977-78. Thomas testi-
fied that his average monthly housing pay-
ment was $354.00. The CCSD argues that
since Thomas’ average monthly housing ex-
pense reflects Thomas’ monthly mortgage
payments, an award of $63,720.00 would
pay for his home ownership and is thus
unreasonable. The court finds that Thom-
as is entitled to the fair rental market
value of the house occupied by the principal
of the Ackerman High School from the
school year 1970-71 to 1985 to be deter-
mined by the parties.

An order will issue accordingly.
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HARTFORD FIRE INSURANCE
COMPANY, a Connecticut
Corporation, Plaintiff,

v.

WESTINGHOUSE ELECTRIC CORPO-
RATION, a Pennsylvania Corporation,
Midwest Rubber Service & Supply Co.,
a Minnesota Corporation, Boston In-
dustrial Products, Inc., a Virginia Cor-
poration, Brand Midland Corporation,
formerly known as Brand Distributors,

Inc., a Minnesota Corporation, B.F.
Goodrich Co., a New York Corporation,
and John Does 1-100, Defendants.

Civ. A. No. J89-0343(L).

United States District Court,
S.D. Mississippi,
Jackson Division.

Oct. 19, 1989.

Subrogee of owner of electric generat-
ing plant brought products liability action
against manufacturers of allegedly defec-
tive generator unit installed in plant, in the
Circuit Court, Hinds County, Mississippi.
Defendants removed case to federal district
court. Defendants then filed motion to
dismiss or in alternative to transfer case to
federal court in Minnesota. The District
Court, Tom S. Lee, J., held that: (1) dismis-
sal of similar case filed in Minnesota state
court did not require dismissal of current
case on basis of res judicata, where it was
uncertain whether Minnesota court dis-
missed case on basis of statute of repose or
statute of limitations; (2) doctrine of forum
non conveniens was inapplicable; and (3)
case would be transferred to federal court
in Minnesota for convenience of parties and
witnesses and in interest of justice.

Motion to dismiss denied; motion to
transfer granted.

1. Limitation of Actions &=130(6)

State court’s dismissal of cause of ac-
tion based on statute of limitations does
not preclude plaintiff from maintaining his
action in another forum if his claim is not
barred by statute of limitations in that
other forum.

2. Judgment &=570(4)

Dismissal with prejudice by one feder-
al district court on limitations grounds bars
subsequent federal court action to enforce
same claim in that forum and all federal
forums under doctrine of res judicata.

3. Judgment ¢=828(3.15)

Doctrine of res judicata did not pre-
clude plaintiff from filing action in Missis-
sippi federal court after similar action was



