
SETTLEMENT AGREEMENT 

This Settlement Agreement (“Agreement”) is entered into as of December 19, 2008.
The parties to this Agreement are the parties to the litigation styled Communities for Equity et al. 
v. Michigan High School Athletic Association, U.S. District Court, Western District of Michigan 
Case. No. 98-CV-479 (the “Litigation”).  The plaintiff parties are Communities for Equity (on 
behalf of itself, its members, and the class certified by the District Court in the Litigation), Diane 
Madsen, and Jay Roberts-Eveland (collectively referred to throughout as “CFE” or “Plaintiffs”).  
The defendant party is the Michigan High School Athletic Association, Inc. (“MHSAA”).  CFE 
and MHSAA are at times referenced collectively herein as the “Parties” and individually as a 
“Party.”  Each Party affirms that it has the authority to enter into this Agreement and that all 
parties to this litigation will be bound by the Agreement.

RECITALS

A. On June 26, 1998, Plaintiffs filed a class action complaint commencing the
Litigation against MHSAA in the United States District Court for the Western District of 
Michigan (“District Court”), alleging that various MHSAA policies and actions constituted sex 
discrimination in violation of Title IX of the Education Amendments of 1972, the Equal 
Protection Clause of the Fourteenth Amendment to the United States Constitution (as enforced 
through 42 U.S.C.§1983), and Michigan’s Elliott-Larsen Civil Rights Act. 

B. In August, 2001, the MHSAA and Plaintiffs entered into a consent decree that 
settled most of the contested issues in the Litigation, except whether the MHSAA’s scheduling 
of sports seasons constituted sex discrimination.  The consent decree awarded no attorneys’ fees 
or expenses but provided that Plaintiffs could recover attorneys’ fees and expenses on all issues 
in the Litigation if they prevailed at trial on the sports season issue.

C. On September 24, 2001, the MHSAA and Plaintiffs went to trial on the sports 
season issue .   On December 17, 2001, the District Court ruled for Plaintiffs, holding that the 
MHSAA’s scheduling of sports seasons violated Title IX, the Equal Protection Clause, and the 
Elliott-Larsen Civil Rights Act.

D. On January 30, 2002, Plaintiffs filed a Fee Petition pursuant to the consent decree, 
42 U.S.C. §1988, and Michigan Compiled Laws Annotated §§37.2801 & 37.2802.  The Fee 
Petition sought $2,683,976.90 in attorneys’ fees and expenses.  On September 4, 2007, after the 
exhaustion of all MHSAA appeals, Plaintiffs filed an updated, supplemental petition seeking 
additional fees and expenses for the post trial work entailed in defending the judgment on the 
merits and presenting the fee petition, for a revised total of $5,024,610 in fees and $131,144.80 
in expenses.  

E. On March 31, 2008, the District Court awarded attorneys’ fees and expenses to 
Plaintiffs’ counsel in the amount of $4,560,261.93 which represented $4,429,117.13 in attorneys’ 
fees and $131,144.80 in expenses (“Fees Judgment”).  The District Court further ordered that the 
award bear pre-judgment interest from the June 26, 1998, filing date of the complaint and post-
judgment interest from the March 31, 2008 entry of the Fees Judgment.  The Parties estimate that 
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with interest, the total award, as of March 31, 2008, exceeded $7.8 million.  On May 8, 2008, 
Plaintiffs filed a judicial lien to secure the Fees Judgment. 

F. On April 29, 2008 the MHSAA appealed the Fees Judgment to the United States 
Court of Appeals for the Sixth Circuit (the “Appeal”).

G. On or about April 14, 2008, Plaintiffs filed a second supplemental petition 
seeking fees and expenses relating to the reply filed in response to the MHSAA’s opposition to 
the first supplemental fee petition.  On August 14, 2008, the District Court granted the petition 
and awarded Plaintiffs’ counsel an additional $94,309.78 in fees and expenses.  The MHSAA did 
not appeal this award.  The March 31, 2008 and August 14, 2008, fee awards are collectively 
referenced herein as the “Fees Judgments.”

H. Since entry of the Fees Judgments, the Parties have engaged in settlement 
negotiations in an attempt to settle the Fees Judgment and the issues presented in the Appeal.

AGREEMENT

1. Settlement Payment. The MHSAA will pay Plaintiffs a total of $6 million 
(“Settlement Amount”) in full and complete resolution of any and all claims that Plaintiffs may 
have against the MSHAA arising out of, or relating to, the Litigation, the Fees Judgments, or any 
other fact, transaction, or occurrence as of the date of this Agreement.  The MHSAA shall pay 
such Settlement Amount over time as follows:  

A. MHSAA shall pay $2.5 million in immediately available funds via wire 
transfer to the trust account for Plaintiffs’ counsel Steptoe and Johnson (“Down 
Payment”) before December 31, 2008.  The Down Payment will be escrowed in 
the Steptoe & Johnson IOLTA account pending (i) entry of final orders as set 
forth in Paragraph 6 herein; and (ii) execution of the acknowledgement, 
assurance, waiver and subordination described in Section 3 infra.  The Parties 
shall confirm completion of these items in writing to Steptoe and Johnson at 
which time the Down Payment will be released from escrow.  In the event the 
conditions for release of the escrow are not satisfied by March 30, 2009, the funds 
held in escrow shall, unless the Parties hereto agree to the contrary, be returned to 
the MHSAA and this Agreement shall be terminated and of no further force and 
effect.  Wire transfer instructions for such payment are as follows:

Account Name: STEPTOE & JOHNSON LLP
IOLTA ATTORNEY TRUST ACCOUNT

Bank Name: WACHOVIA BANK
1300 I STREET NW 
WASHINGTON, DC 2005

 ABA No.: 054001220
Account No.    2000026604268

 Notify: Patricia Holmes, pholmes@steptoe.com or 202-429-3053
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B. Subject to the Payment Deferral provision defined below, the MHSAA 
shall pay the remaining $3.5 million balance of the Settlement Amount (the 
“Remaining Balance”) to Plaintiffs in annual Interim Payments as follows:

1. $550,000 on or before May 1, 2009
2. $550,000 on or before May 1, 2010
3. $550,000 on or before May 1, 2011
4. $550,000 on or before May 1, 2012
5. $550,000 on or before May 1, 2013
6. $550,000 on or before May 1, 2014
7. $200,000 on or before May 1, 2015

The MHSAA shall wire these Interim Payments to Plaintiffs’ counsel as outlined 
above unless and until informed otherwise in writing by Steptoe & Johnson.

C. On or before May 1, 2015 the MHSAA shall also pay CFE any amounts 
due as a result of its election to defer any payments as provided in the Payment 
Deferral section of this Agreement. 

D. In the event the MHSAA chooses to prepay the entire Remaining Balance 
due Plaintiffs early, then such Remaining Balance shall be reduced by 5% if paid 
at least 6 months early or by 10% if paid 12 months or more early.

2. Payment Deferral. The MHSAA may, in its sole and absolute discretion, 
choose to defer payment of up to $100,000 of each of the first three Interim Payments (“Payment 
Deferral”).  However, the total Payment Deferral shall not exceed $250,000.  Any and all 
Payment Deferrals shall bear interest at the rate of 10%.  The MHSAA may pay the Payment 
Deferral amounts (plus interest) at any time, but in no event later than May 1, 2015.  
Notwithstanding the foregoing, the MHSAA may elect to defer the payment to be made on May 
1, 2009 until October 1, 2009 without the imposition of interest on such payment and the amount 
so deferred shall not be included in determining the total Payment Deferral. 

3. Repayment Security.  

The Parties understand that National City Bank (the “Bank”) has a first priority lien on 
the real property owned by the MHSAA, which is described in Exhibit A hereto and is 
commonly known as 1661 Ramblewood Drive, East Lansing, Michigan 48664 (the “Real 
Property”).   This first priority lien arises out of a loan to the MHSAA by the Economic 
Development Corporation of the City of East Lansing, guaranteed by the Bank in exchange for a 
mortgage, recorded July 29, 1996, on the property described above (the “Bank Loan”). The 
amount of the Bank’s lien as of the date of this Agreement is approximately $472,000.    

The Parties further understand that Plaintiffs retain a judicial lien against the MHSAA’S 
real property, including the Real Property.  In order to prevent any MHSAA default to the Bank 
under the Bank Loan, the Parties agree that:
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A. The Bank will be permitted to review this Agreement and state in writing that 
it is satisfied with its terms and conditions. 

B. Plaintiffs acknowledge that their judicial lien on the Real Property is a second 
and junior priority to that held by the Bank under the Bank Loan.  
Accordingly, upon written request from the Bank, Plaintiffs will deliver 
written acknowledgment that the Bank’s lien on the Real Property is superior 
to that of Plaintiffs to the extent of MHSAA’s indebtedness to the Bank and 
the Bank’s security therein under the Bank Loan.

C. Upon written request from the Bank, Plaintiffs will provide the Bank with 
written assurance that they will not attempt to enforce their judgment so long 
as the MHSAA performs its obligations under this Agreement.  Plaintiffs will 
notify the Bank in the event that MHSAA fails to perform under the terms of 
the Agreement.  Such notice will be provided to:   

National City Bank Michigan/Illinois
120 N. Washington 
Fifth Floor
Lansing, MI 48933
Att:  Mr. Chris Conner

D. Intentionally Omitted.

E. This Agreement shall not go into effect until the Bank provides written 
confirmation to both MHSAA and CFE that it waives any default caused by 
the recording of CFE’s judgment lien so long as MHSAA performs under this
Agreement.

F.   Notwithstanding the foregoing, the Parties agree that the MHSAA may obtain 
a working capital line of credit (“Working Capital Loan”) from the Bank 
prior to payment in full of the Settlement Amount.  The Parties anticipate 
that the Bank will require that such line of credit be secured in whole or in 
part by a lien that is senior and prior to the judicial lien held by the Plaintiffs 
on the Real Property.  Plaintiffs agree to subordinate their judicial lien on the 
Real Property to a Working Capital Loan up to a maximum amount of 
$750,000, which subordination shall be in addition to the subordination to 
the Bank Loan described above.  In the event the MHSAA grants the Bank a 
security interest in, or lien upon, any assets other than the existing lien in 
favor of the Bank on the Real Property to secure the Working Capital Loan, 
the Plaintiffs shall be granted a similar security interest or lien subject to the 
same subordination provisions as set forth herein with respect to the 
Plaintiff’s lien upon the Real Property.  The MHSAA agrees that it will 
utilize disbursements from the Working Capital Loan only to pay amounts 
due under this Agreement or to pay obligations incurred in the ordinary 
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course of the business of the MHSAA.  The Plaintiffs agree to execute such 
agreements as the Bank may reasonably require to evidence this 
subordination of the Plaintiffs’ lien.  

G. The Plaintiffs agree that they will, on May 1, 2009 (or October 1, 2009 in the 
event the Payment Deferral to such date set forth in Section 2 is exercised)
and on the same day each year thereafter during the term of this Agreement, 
at the request of the MHSAA, negotiate in good faith higher amounts for the 
maximum amount of the Working Capital Loan if the financial condition of 
the MHSAA, including, but not limited to, its gross revenues and operating 
income for the 12 prior months ending on the date negotiation is sought, has 
deteriorated from the prior 12 month period.  

H. Upon payment in full of the Bank Loan, the Plaintiffs agree to negotiate in 
good faith a new maximum amount of the Working Capital Loan to which 
the judicial lien will be subordinate. 

4. No Impairment of Payments or Security.  

A.The MHSAA shall not sell, transfer,  assign,  mortgage,  pledge, lease, grant a 
security interest in, or encumber any of its assets without Plaintiffs’ prior written consent (which  
consent  shall not be  unreasonably  withheld)  other than purchase money security interests or 
leases entered into in the ordinary course of business.  

B.  In the event MHSAA files a case under any chapter of the United States 
Bankruptcy Code prior to full payment of the Settlement Amount, the MHSAA agrees that any 
plan of reorganization shall provide for full payment of the then unpaid amount of the Settlement 
Amount.  In the event the plan of reorganization does not provide for full payment of the 
Settlement Amount, then, and in such event, at the option of the Plaintiffs the full amount of the 
Fees Judgments (including interest) shall be reinstated (less any payments made) as the claim of 
the Plaintiffs in the bankruptcy case.  

C. In the event the MHSAA chooses to refinance the Real Property, Plaintiffs will 
agree to consent to such refinancing so long as (i) the proceeds received therefrom are first used 
to pay the entire Remaining Balance due under this Agreement; (ii) the proceeds of the 
refinancing are utilized to replace the Working Capital Loan describe above; or (iii) the 
refinancing does not impair the amount or priority of Plaintiffs’ judicial lien.  Except as set forth 
herein, no refinancing shall adversely affect any interest, lien, or security held by Plaintiffs in the 
Real Property without their prior, written consent.

5. Revival and Reinstatement of Payment Obligations.  If any payment due 
Plaintiffs under this Agreement, in whole or in part, should for any reason subsequently be 
declared to be void or voidable under any state or federal law, including provisions of the 
Bankruptcy Code relating to fraudulent transfers, preferences, or other voidable or recoverable 
payments of money or transfers of property (collectively a "Voidable Transfer"), and if Plaintiffs 
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Plaintiffs in the Litigation, fully and forever release the MHSAA, its principals, affiliates, 
subsidiaries respective officers, directors, employees, attorneys, agents and their successors and 
assigns from any and all rights, claims, demands, contracts, obligations, expenses (including 
attorneys’ fees and costs), liabilities, suits and causes of action of any kind or nature in law or 
equity that they have or may hereafter have, whether known or unknown, certain or contingent, 
foreseen or unforeseen, arising prior to the date of this Agreement but excluding (i) all claims, 
rights and other obligations specifically arising under this Agreement and (ii) all rights and 
remedies available to enforce the injunctive relief orders rendered in the Litigation.  Nothing in 
this Agreement absolves the MHSAA of its obligations to comply with any orders, injunctive or 
otherwise, entered in this Litigation.

9. Confidentiality.  The Parties agree that the terms of this Agreement including, 
but not limited to, the amounts to be paid hereunder and the terms of such payments, will be 
confidential and will not be revealed, in whole or in part, to any person or entity other than the 
Plaintiffs, the MHSAA and their respective attorneys, officers, directors and representative 
council members.  Provided, however, that each of such persons to whom this Agreement or the 
terms hereof is made available will be made aware of the provisions of this paragraph and the 
obligations imposed upon such person to maintain the confidentiality of the Agreement and its 
terms.  Nothing contained in this paragraph shall prevent disclosure of this Agreement or its 
terms in response to appropriate process or to comply with audit or IRS reporting requirements 
or any regulatory obligations imposed upon a Party including, but not limited to, any non-profit 
solicitation licensing requirements.  Neither Party shall issue any press release or other public 
disclosure concerning this Agreement other than a joint press release acceptable in form to both 
Parties which states only that a mutually acceptable resolution of the attorney fee dispute has 
been reached and that the appeal has been dismissed with prejudice.  The Parties may state that 
the injunction entered by the District Court will remain in effect unless and until further order of 
the Court.

10. Jurisdiction.  The District Court shall retain jurisdiction over this Litigation as 
required to enforce this Agreement and to enforce the injunctive relief orders and compliance 
plan entered in connection with the Judgment in this Litigation

11. Miscellaneous.

a. Timing.  The Parties agree that time is of the essence in implementing this 
Agreement.

b. Headings; Presumptions.  The captions and headings used in this Agreement are 
inserted for convenience of reference only and shall not be used in construing the 
provisions hereof.  

c. Entire Agreement.  This Agreement represents the entire agreement among the 
Parties hereto with respect to the subject matter hereof.  This Agreement 
supersedes any and all prior and contemporaneous oral and written agreements 
and discussions among the Parties hereto with respect to the subject matter hereof.  

Case 1:98-cv-00479-PLM   ECF No. 770 filed 04/01/09   PageID.1969   Page 11 of 19



There are no representations, warranties, terms, conditions, undertakings or 
collateral agreements, express or implied between the Parties other than those 
expressly set forth in this Agreement.

d. Amendments.  Any provision of this Agreement may be amended if, and only if, 
such amendment is in writing and is signed by all Parties hereto.  

e. Governing Law; Jurisdiction.  This Agreement shall be governed by, and 
construed in accordance with, the laws of the State of Michigan.  The Parties 
agree that the United States District Court for the Western District of Michigan 
shall have exclusive jurisdiction to determine all matters between them now or 
hereafter relating to this Agreement.

f. Costs and Attorneys’ Fees.  Each Party shall bear its own costs, fees, and other 
expenses in connection with this Agreement.  If the MHSAA violates this 
Agreement and if Plaintiffs prevail in any court action to enforce any term of this 
Agreement, then the MHSAA shall be liable for any reasonable attorneys’ fees 
and expenses related to such Court proceedings.

g. No Admission.  Whether or not this Agreement is executed or approved by the 
Court, nothing contained herein may be used as, or deemed to be, an admission of 
liability of any Party with respect to any matter.

h. Jointly Drafted/Interpretation.  The preparation of this Agreement has been a 
joint effort of the Parties and the resulting document shall not, solely as a matter 
of judicial construction or interpretation, be construed more severely against any 
one of the Parties than any other.

i. Further Assurances.  Each Party to this Agreement agrees to perform any other 
or further acts, and execute and deliver any other or further documents, as may be 
necessary or appropriate to implement this Agreement.

j. Authority To Enter Into Agreement.  The Parties hereto represent and warrant 
to each other that they are authorized to execute this Agreement; that each has full 
power and authority to enter into and perform in accordance with the terms of this 
Agreement; and that this Agreement is duly executed and delivered and 
constitutes a valid and binding agreement in accordance with its terms.  Without 
limitation on the foregoing, CFE specifically represents that it has the right and 
ability to enter into and perform the terms of this Agreement, and grant the 
releases and other rights contained herein, on behalf of all parties that are 
Plaintiffs in the Litigation.  

k. No Intended Third-Party Beneficiaries.  This Agreement is for the benefit of 
the Parties and their, and there are no intended third-party beneficiaries.  The 
Parties agree that, because this Agreement is intended to reimburse Plaintiffs’ 
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attorneys’ fees and expenses, Plaintiffs’ counsel also may take any action 
necessary to enforce this Agreement.

[Signatures on Following Page]
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