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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

%
THE JAMES MADISON PROJECT  *
et al., *
%k
Plaintiffs, *
%

V. * Civil Action No. 17-390 (CKK)
%
DEPARTMENT OF JUSTICE *
et al. *
%
Defendants. *
%

% %k %k % %k %k % %k %k % %k %k % %

PLAINTIFFS’ MOTION FOR LEAVE TO
FILE FIRST AMENDED COMPLAINT

NOW COME plaintiffs The James Madison Project and Noah Shachtman
(collectively referred to as “Plaintiffs”), by and through undersigned counsel, to
respectfully move the Court for leave to file a First Amended Complaint. A
Memorandum of Points and Authorities and Proposed Order accompanies this Motion.

The undersigned have consulted with counsel for the Government defendants, who
have indicated they consent to the Plaintiffs’ request. The granting of this Motion shall

not result in the continuance of any hearing, conference or trial.
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Date: May 8, 2017
Respectfully submitted,

/s/

Bradley P. Moss, Esq.
D.C. Bar #975905

Mark S. Zaid, Esq.

D.C. Bar #440532

Mark S. Zaid, P.C.

1250 Connecticut Avenue, N.W.
Suite 200

Washington, D.C. 20036
(202) 454-2809

(202) 330-5610 fax
Brad@MarkZaid.com
Mark@MarkZaid.com

Attorneys for the Plaintiffs



Case 1:17-cv-00390-CKK Document 6-1 Filed 05/08/17 Page 1 of 4

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

%
THE JAMES MADISON PROJECT  *
et al., *
%k
Plaintiffs, *
%

V. * Civil Action No. 17-390 (CKK)
%
DEPARTMENT OF JUSTICE *
et al. *
%
Defendants. *
%

% %k %k % %k %k % %k %k % %k %k % %

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF PLAINTIFFS’ MOTION
FOR LEAVE TO FILE FIRST AMENDED COMPLAINT

NOW COME the plaintiffs The James Madison Project and Noah Shachtman
(collectively referred to as “Plaintiffs”) to respectfully move the Court for leave to file a
First Amended Complaint. The Plaintiffs have brought this action under the Freedom of
Information Act (“FOIA”) in order to secure the release of documents improperly
withheld by the defendant agencies Department of Justice (“DOJ”’) and Department of
Homeland Security (collectively referred to as “Defendants”). The Plaintiffs now seek
leave of this Court to file a First Amended Complaint to resolve an administrative
exhaustion matter regarding which the Plaintiffs were not aware at the time of the filing
of the original Complaint.

The Defendants, through their counsel, have indicated they consent to the Plaintiffs’
request. The Plaintiffs’ Motion for Leave to File First Amended Complaint (“Motion for

Leave”) should be granted and the First Amended Complaint should be accepted.
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ARGUMENT
The Plaintiffs are timely seeking leave of this Court to file an amended complaint.
The grant or denial of leave lies in the sound discretion of the District Court.

Firestone v. Firestone, 76 F.3d 1205, 1208 (D.C. Cir. 1996)(per curiam). The Court must,

however, heed Rule 15’s mandate that leave is to be freely given when justice so

requires. See Mouzon v. Radiancy, Inc., 309 F.R.D. 60, 64 (D.D.C. 2015). Indeed, “[i]f

the underlying facts or circumstances relied upon by a plaintiff may be a proper subject
of relief, he ought to be afforded an opportunity to test his claim on the merits.”

Foman v. Davis, 371 U.S. 182 (1962). Denial of leave to amend therefore constitutes an

abuse of discretion unless the court gives sufficient reason, such as futility of amendment,
undue delay, bad faith, dilatory motive, undue prejudice or repeated failure to cure
deficiencies by previous amendments. Id.

The D.C. Circuit has defined “supplemental pleadings” for purposes of Rule 15(d) of
the Federal Rules of Civil Procedure as setting forth “transactions or occurrences or
events which have happened since the date of the pleading sought to be supplemented.”
Hall v. CIA, 437 F.3d 94, 100 (D.C. Cir. 2006). Rule 15(d) is used to “set forth new facts
that update the original pleading or provide the basis for additional relief; to put forward
new claims or defenses based on events that took place after the original complaint or
answer was filed; [or] to include new parties where subsequent events have made it

necessary to do so.” See United States v. Hicks, 283 F.3d 380, 385 (D.C. Cir. 2002).

This Court has broad discretion to determine whether to allow supplemental

pleadings. See Jones v. Bernanke, 685 F. Supp. 2d 31, 35 (D.D.C. 2010). Courts resolve

Rule 15(d) motions under the same standard as they resolve motions to amend under Rule
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15(a). See Wildearth Guardians v. Kempthorne, 592 F. Supp. 2d 18, 23 (D.D.C. 2008).

Leave should be given freely, but not automatically, when justice so requires. See id. The
defendant bears the burden of demonstrating why leave should not be granted.

See Tereshchuk v. Bureau of Prisons, 851 F. Supp. 2d 157, 162 n.6 (D.D.C. 2012),

citing LaPrade v. Abramson, 2006 U.S. Dist. LEXIS 86431 at *10 (D.D.C. Nov. 29,

2016).

The Plaintiffs’ Motion for Leave is rather simple and meant merely to address an
inadvertent oversight. Specifically, in Count One of the original Complaint, the Plaintiffs
alleged that they had submitted a FOIA request to the DOJ’s Office of Legal Counsel
(“DOJ OLC”), and that the DOJ OLC had yet to issue a substantive response to the FOIA
request. Dkt. #1 at §912-18.

On March 23, 2017, Government counsel informed the undersigned that DOJ OLC
had no record of ever receiving the FOIA request underlying Count One. The
undersigned quickly discovered that, due to an inadvertent mistake, the FOIA request had
not in fact been submitted. The undersigned apologizes for this oversight, which had not
been noticed at the time of the filing of the original Complaint. The undersigned
immediately submitted a FOIA request to DOJ OLC, using language identical to that
which was supposed to have originally been submitted. That new request serves as the
basis for a new Count One, replacing the original Count One. Exhibit “A” at §[12-18
(First Amended Complaint).

Aside from those new details pertaining to Count One, no other modifications or edits

have been made to the language from the original Complaint.
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The Plaintiffs respectfully submit that there is no viable basis for denying their
Motion for Leave.

CONCLUSION

For the foregoing reasons, the Plaintiffs’ Motion for Leave to File First Amended
Complaint should be granted.

Date: May 8§, 2017

Respectfully submitted,

/s/

Bradley P. Moss, Esq.
D.C. Bar #975905

Mark S. Zaid, Esq.

D.C. Bar #440532

Mark S. Zaid, P.C.

1250 Connecticut Avenue, N.W.
Suite 200

Washington, D.C. 20036
(202) 454-2809

(202) 330-5610 fax
Mark@MarkZaid.com
Brad@MarkZaid.com

Attorneys for the Plaintiffs
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EXHIBIT A
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE JAMES MADISON PROJECT
1250 Connecticut Avenue, NW
Suite 200

Washington, D.C. 20036

and

Noah Shachtman

The Daily Beast

555 W 18™ Street
Fifth Floor

New York, NY 10011

Plaintiffs,

DEPARTMENT OF JUSTICE
950 Pennsylvania Avenue, NW
Washington, D.C. 20530-0001

and

DEPARTMENT OF HOMELAND
SECURITY

STOP-0655

245 Murray Lane, SW

*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
V. * Civil Action No. 17-390 (CKK)
*
*
*
*
*
*
*
*
*
*
*
Washington, D.C. 20528-0655 *
*
Defendants. *
*
*

* * * * * *

FIRST AMENDED COMPLAINT

* * * * *

This is an action under the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, et

seq., as amended, for the disclosure of agency records withheld from the plaintiffs The

James Madison Project and Noah Shachtman by the defendants Department of Justice

and Department of Homeland Security (as well as their subordinate entities).
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JURISDICTION

1. This Court has both subject matter jurisdiction over this action and personal
jurisdiction over the defendant pursuant to 5 U.S.C. § 552(a)(4)(B) and 28 U.S.C. § 1331.
VENUE

2. Venue is appropriate under 5 U.S.C. § 552(a)(4)(B) and 28 U.S.C. § 1391.

PARTIES

3. Plaintiff The James Madison Project (“JMP”) is a non-partisan organization
established in 1998 to promote government accountability and the reduction of secrecy,
as well as educating the public on issues relating to intelligence and national security. It
maintains a website at www.JamesMadisonProject.org.

4. Plaintiff Noah Shachtman (“Shachtman”) currently serves as the Executive Editor
of The Daily Beast, and is a representative of the news media.

5. Defendant Department of Justice (“DOJ”) is an agency within the meaning of
5 U.S.C. § 552 (e), and is in possession and/or control of the records requested by the
plaintiffs that are the subject of this action. DOJ controls — and consequently serves as the
proper party defendant for litigation purposes for — the Office of Legal Counsel (“OLC”).

6. Defendant Department of Homeland Security (“DHS”) is an agency within the
meaning of 5 U.S.C. § 552 (e), and is in possession and/or control of the records
requested by the plaintiffs that are the subject of this action. DHS controls — and
consequently serves as the proper party defendant for litigation purposes for — the
Transportation Security Administration (“TSA”), Customs and Border Protection
(“CBP”), Immigration and Customs Enforcement (“ICE”), and U.S. Citizenship and

Immigration Services (“USCIS”).
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FACTUAL BACKGROUND

7. This lawsuit is brought under the Freedom of Information Act (“FOIA”). It seeks
the disclosure of records that will shed light on the degree to which (if at all) the
defendant federal agencies were consulted both prior and subsequent to the
implementation of the so-called “Muslim Ban”. The requested records will also provide
the public with clarity concerning the extent to which Members of Congress were
consulted both prior and subsequent to the implementation of the “Muslim Ban”.

8. For context, President Trump issued an Executive Order on January 27, 2017,
entitled “Protecting the Nation from Foreign Terrorist Entry into the United States”.
https://www. nytimes.com/2017/01/27/us/politics/refugee-muslim-executive-order-
trump.html?mtrref=www.nytimes.com&gwh=B456165D1D10E39DE6FBC6134CD7796
3&gwt=pay (last accessed January 30, 2017). The Executive Order suspended the U.S.
Government refugee program, indefinitely barred Syrian refugees, and temporarily barred
entry into the United States foreign nationals from seven countries. Attps.//www.nytimes.
com/2017/01/29/us/trump-refugee-ban-muslim-executive-order.html? r=0 (last accessed
January 30, 2017).

9. In the aftermath of the issuance of the Executive Order, chaos erupted at U.S.
airports on January 28, 2017, as hundreds of individuals were detained and prevented
from entering the United States despite holding valid entry paperwork. By the evening of
January 29, 2017, at least four different U.S. district court judges had issued emergency
injunctions preventing the U.S. Government from deporting individuals who had been
detained pursuant to the Executive Order. http.//edition.cnn.com/2017/01/28/politics

/donald-trump-executive-order-immigration-reaction/index.html! (last accessed

3
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January 30, 2017).

10. Countless lawyers raced to the various U.S. airports to prove pro bono legal
services to those who were impacted by the new entry restrictions. https://www.
vahoo.com/news/trump-travel-ban-galvanizes-young-lawyers-action-023327562. html
(last accessed January 30, 2017). Despite the issuance of the emergency stays by the
different federal judges, reports emerged of CBP officials refusing to comply with the
court orders. http://www.thedailybeast.com/articles /2017/01/29/trump-s-border-patrol-
defies-judge-u-s-senator-at-dulles-airport-at-his-first-constitutional-crisis-unfolds. html
(last accessed January 31, 2017); http://www. huffingtonpost. com/entry/dulles-airport-
feds-violated-court-order us 588d7274e4b08al4f7e67bcf (last accessed
January 31, 2017). On February 4, 2017, the Department of Homeland Security stated that
it would stop enforcing the Executive Order. http://www.cnn.com/2017/02/03/politics
/federal-judge-temporarily-halts-trump-travel-ban-nationwide-ag-says/ (last accessed
March 2, 2017).

COUNT ONE (DOJ OLC)

11. The plaintiffs, JMP and Shachtman (referred to jointly as “the Requesters™),
repeat and reallege the allegations contained in paragraphs 7 through 10 above, inclusive.

12. By letter dated March 24, 2017, the Requesters submitted to DOJ OLC a FOIA
request.

13. The FOIA request specifically sought copies of records, including cross-

references, memorializing the following:
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1) Any records memorializing discussions between DOJ OLC staff and private
staff, Presidential transition staff, and/or White House staff of President
Donald J. Trump (“President Trump”) regarding the legality of (and
recommended means of implementing) an Executive Order barring entry of
certain categories of foreign nationals based strictly on their nationality,
including, but not limited to, individuals who qualify as refugees, U.S. legal
permanent residents, and holders of a valid U.S. visa;

2) Any records memorializing discussions between DOJ OLC staff and other
Federal agencies regarding an Executive Order that falls within the scope of
category #1, including, but not limited to, issues of legality and
implementation;

3) Any records memorializing discussions among DOJ OLC staff regarding an
Executive Order that falls within the scope of category #1, including, but not
limited to, issues of legality and implementation;

4) Any records memorializing discussions between DOJ OLC staff and Members
of Congress (as well as Congressional staff members) regarding an Executive
Order that falls within the scope of category #1, including, but not limited to,
issues of legality and implementation;

5) Any records memorializing final determinations by DOJ OLC staff regarding
the extent to which an Executive Order that falls within the scope of category

#1 would apply to U.S. citizens who hold dual citizenship; and

6) Any records memorializing final determinations by DOJ OLC staff regarding
the legality of an Executive Order that falls within the scope of category #1.

14. The Requesters clarified that the scope of information outlined in paragraph 13
should encompass discussions and final determinations that occurred both prior and
subsequent to President Trump’s signing of the Executive Order on January 27, 2017.
The Requesters also asked that DOJ OLC use, but not limit itself to, the search terms
“religious test”, “Christian ban”, “Jewish ban”, and “Muslim ban”.

15. The Requesters stated that DOJ OLC could limit the timeframe of its searches
from November 8, 2016, up until the date upon which DOJ OLC began conducting

searches for responsive records. The Requesters further clarified that the scope of DOJ
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OLC’s search should not be limited to DOJ OLC-originated records.

16. In the FOIA request, the Requesters pre-emptively waived any objection to the
redaction of the names of any U.S. Government officials below a GS-14 position or
whom otherwise were not acting in a supervisory position. The Requesters similarly
waived any objection to redactions of the names of any U.S. Government contractors in a
position of authority similar to that of a GS-13 series civilian employee or below.

17. In terms of all other third parties who work for the U.S. Government and whose
names appear in records responsive to this request, the Requesters explained in detail that
the privacy interests of those individuals have been diminished by virtue of their
involvement in one or more of the U.S. Government functions described above as falling
within the scope of the FOIA request. Relying upon the public interest aspect outlined
regarding third party privacy interests, the Requesters stated that they were also seeking a
waiver of fees or, at a minimum, a reduction in fees, as well as expedited processing.

18. To date, no substantive response has been received by the Requesters from
DOJ OLC. The Requesters have constructively exhausted all required administrative
remedies.

19. The Requesters have a legal right under the FOIA to obtain the information they
seek, and there is no legal basis for the denial by DOJ OLC of said right.

COUNT TWO (DHS)

20. The Requesters repeat and reallege the allegations contained in paragraphs 7
through 10 above, inclusive.
21. By letter dated January 31, 2017, the Requesters submitted to DHS a FOIA

request.
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22. The Requesters repeat and reallege the allegations contained in paragraphs 13
through 17, as the scope of the FOIA request submitted to DHS, as well as the issues of
third party privacy interests, fee waiver and expedited processing, were addressed in
identical fashion in the DOJ OLC request.

23. By letter dated February 6, 2017, DHS acknowledged receipt of the FOIA request
and assigned it Request Number 2017-HQFO-00302. In its letter, DHS stated that it was
granting a fee waiver and expedited processing.

24. To date, no substantive response has been received by the Requesters from
DHS. The Requesters have constructively exhausted all required administrative remedies.

25. The Requesters have a legal right under the FOIA to obtain the information they
seek, and there is no legal basis for the denial by DHS of said right.

COUNT THREE (TSA)

26. The Requesters repeat and reallege the allegations contained in paragraphs 7
through 10 above, inclusive.

27. By letter dated January 31, 2017, the Requesters submitted to TSA a FOIA
request.

28. The Requesters repeat and reallege the allegations contained in paragraphs 13
through 17, as the scope of the FOIA request submitted to TSA, as well as the issues of
third party privacy interests, fee waiver and expedited processing, were addressed in
identical fashion in the DOJ OLC request.

29. By letter dated February 7, 2017, TSA acknowledged receipt of the FOIA request
and assigned it Request Number 2017-HQFO-00326. In its letter, TSA stated that it was

granting a fee waiver.
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30. To date, no substantive response has been received by the Requesters from TSA.
The Requesters have constructively exhausted all required administrative remedies.

31. The Requesters have a legal right under the FOIA to obtain the information they
seek, and there is no legal basis for the denial by TSA of said right.

COUNT FOUR (CBP)

32. The Requesters repeat and reallege the allegations contained in paragraphs 7
through 10 above, inclusive.

33. By letter dated January 31, 2017, the Requesters submitted to CBP a FOIA
request.

34. The Requesters repeat and reallege the allegations contained in paragraphs 13
through 17, as the scope of the FOIA request submitted to CBP, as well as the issues of
third party privacy interests, fee waiver and expedited processing, were addressed in
identical fashion in the DOJ OLC request.

35. By letter dated February 22, 2017, CBP acknowledged receipt of the FOIA request
and assigned it Request Number 2017-HQFO-00426. In its letter, CBP stated that it was
granting a fee waiver and expedited processing.

36. To date, no substantive response has been received by the Requesters from CBP.
The Requesters have constructively exhausted all required administrative remedies.

37. The Requesters have a legal right under the FOIA to obtain the information they
seek, and there is no legal basis for the denial by CBP of said right.

COUNT FIVE (ICE)

38. The Requesters repeat and reallege the allegations contained in paragraphs 7

through 10 above, inclusive.
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39. By letter dated January 31, 2017, the Requesters submitted to ICE a FOIA request.

40. The Requesters repeat and reallege the allegations contained in paragraphs 13
through 17, as the scope of the FOIA request submitted to ICE, as well as the issues of
third party privacy interests, fee waiver and expedited processing, were addressed in
identical fashion in the DOJ OLC request.

41. By letter dated February 13, 2017, ICE acknowledged receipt of the FOIA request
and assigned it Request Number 2017-HQFO-00334. In its letter, ICE stated that it was
granting a fee waiver and expedited processing.

42. To date, no substantive response has been received by the Requesters from ICE.
The Requesters have constructively exhausted all required administrative remedies.

43. The Requesters have a legal right under the FOIA to obtain the information they
seek, and there is no legal basis for the denial by ICE of said right.

COUNT SIX (USCIS)

44. The Requesters repeat and reallege the allegations contained in paragraphs 7
through 10 above, inclusive.

45. By letter dated January 31, 2017, the Requesters submitted to USCIS a FOIA
request.

46. The Requesters repeat and reallege the allegations contained in paragraphs 13
through 17, as the scope of the FOIA request submitted to USCIS, as well as the issues of
third party privacy interests, fee waiver and expedited processing, were addressed in

identical fashion in the DOJ OLC request.
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47. By letter dated February 2, 2017, USCIS acknowledged receipt of the FOIA
request and assigned it Request Number 2017-HQFO-00282. In its letter, USCIS stated
that it was granting a fee waiver and expedited processing.

48. To date, no substantive response has been received by the Requesters from
USCIS. The Requesters have constructively exhausted all required administrative
remedies.

49. The Requesters have a legal right under the FOIA to obtain the information they
seek, and there is no legal basis for the denial by USCIS of said right.

WHEREFORE, plaintiffs The James Madison Project and Noah Shachtman pray that
this Court:

(1) Order the defendant federal agencies to disclose the requested records in their
entirety and make copies promptly available to the plaintiffs;

(2) Award reasonable costs and attorney’s fees as provided in 5 U.S.C. § 552(a)(4)(E)
and/or 28 U.S.C. § 2412 (d);

(4) expedite this action in every way pursuant to 28 U.S.C. § 1657 (a); and

(5) grant such other relief as the Court may deem just and proper.

10
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Date: May 8, 2017
Respectfully submitted,

/s/

Bradley P. Moss, Esq.
D.C. Bar #975905

Mark S. Zaid, Esq.

D.C. Bar #440532

Mark S. Zaid, P.C.

1250 Connecticut Avenue, N.W.
Suite 200

Washington, D.C. 20036
(202) 454-2809

(202) 330-5610 fax
Brad@MarkZaid.com
Mark@MarkZaid.com

Attorneys for Plaintiffs

11
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

%
THE JAMES MADISON PROJECT  *
et al., *
%k
Plaintiffs, *
%
V. * Civil Action No. 17-390 (CKK)
%
DEPARTMENT OF JUSTICE *
et al. *
%
Defendants. *
%
% %k %k % %k %k % %k %k % %k %k % %
ORDER

Upon consideration of Plaintiffs’ Motion for Leave to File First Amended Complaint,

and the entire record herein, it is this day of 2017, hereby

ORDERED, that plaintiffs’ Motion is granted; and further
ORDERED, that plaintiffs’ First Amended Complaint is hereby deemed filed as of

the date of this Order.

UNITED STATES DISTRICT JUDGE



