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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

ROBERT WESTEFER, et al.,

Plaintiffs,

vs.

DONALD SNYDER, et al.,

Defendants.

)
)
)
)
) 
) 
) 
) 
)

CIVIL NO. 00-162-GPM

ORDER

MURPHY, District Judge:

This matter is before the Court on the motion for appointment of counsel brought by

Plaintiff Corey A. Taylor in the above-captioned cause (Doc. 177).  Taylor, who is an inmate at the

closed maximum security facility at Tamms Correctional Center (“Tamms”) in Tamms, Illinois,

requests that the Court appoint counsel to represent him with respect to his claim under 42 U.S.C.

§ 1983 that he was transferred to Tamms by persons acting under color of state law in retaliation for

filing lawsuits concerning the conditions of his confinement, in violation of his First Amendment

rights.  The Court has granted class certification under Rule 23(b)(1) and (b)(2) of the

Federal Rules of Civil Procedure with respect to the claims asserted in this case by Taylor and other

Tamms inmates that their assignment to the prison violated their Fourteenth Amendment

procedural due process rights, and has appointed Alan S. Mills of the Uptown People’s Law

Center in Chicago, Illinois, as counsel for the class.  See Westefer v. Snyder,

Civil Nos. 00-162-GPM, 00-708-GPM, 2006 WL 2639972, at **11-12 (S.D. Ill. Sept. 12, 2006).

Although Taylor is a named Plaintiff in this case, the Court held that he is not an adequate class

representative in light of his professed desire to proceed with his claims by way of a separate action.

Case 3:00-cv-00162-GPM   Document 179   Filed 01/09/08   Page 1 of 5   Page ID #496



Page 2 of  5

See id. at *6.  The Court emphasized in its order granting class certification that Taylor would not

be permitted to excuse himself from the certified class, see id. at *11 n.4, but subsequently

granted leave to attorney Mills to withdraw as counsel for Taylor with respect to

Taylor’s First Amendment retaliation claim.

As a general rule, of course, a litigant has no constitutional or statutory right to

appointment of counsel in a civil case.  See Synergy Assocs., Inc v Sun Biotechnologies, Inc.,

350 F.3d 681, 683 (7th Cir. 2003); Lewis v. Sullivan, 279 F.3d 526, 529 (7th Cir. 2002);

Stroe v. INS, 256 F.3d 498, 500 (7th Cir. 2001); United States v. 7108 West Grand Ave.,

Chicago, Ill., 15 F.3d 632, 635 (7th Cir. 1994); Jackson v. County of McLean, 953 F.2d 1070, 1071

(7th Cir. 1992).  However, pursuant to 28 U.S.C. § 1915 the Court “may request an attorney to

represent any person unable to afford counsel.”  28 U.S.C. § 1915(e)(1).  See also Mallard v.

United States Dist. Court for S. Dist. of Iowa, 490 U.S. 296, 300-01 (1989); Hossman v. Blunk, 784

F.2d 793, 797 (7th Cir. 1986).  Similarly, Rule 83.1 of the Local Rules of Court provides, in

pertinent part:

Duty of Attorneys to Accept Appointments.  In testimonial proceedings arising out
of matters pending before this court, every member of the bar of this court . . . shall
be available for appointment by the court to represent or assist in the representation
of those who cannot afford to hire an attorney.  Appointments under this rule shall
be made in such a manner that no member of the bar of this court shall be required
to accept more than one appointment during any twelve-month period.

S.D. Ill. Local R. 83.1(i).  See also Allen v. McAdory, Civil No. 04-12-CJP, 2007 WL 2028788, at *1

(S.D. Ill. July 12, 2007) (citing S.D. Ill. Local R. 83.1(i)) (“Members of the bar of this Court are

obligated to accept appointments, provided an appointment is not made more than once during a

twelve-month period.”); Kibler v. United States, No. 03-cv-4154-JPG, 2006 WL 1891859, at *19

(S.D. Ill. July 10, 2006) (same).  The question of whether counsel should be appointed rests within
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the Court’s discretion, which the United States Court of Appeals for the Seventh Circuit “shall

override only in that extreme case in which it should have been plain beyond doubt before the trial

began that the difficulty of the issues relative to the capabilities of the litigant would make it

impossible for him to obtain any sort of justice without the aid of a lawyer and he could not procure

a lawyer on his own.”  Farmer v. Haas, 990 F.2d 319, 323 (7th Cir. 1993).  See also Heidelberg v.

Hammer, 577 F.2d 429, 431 (7th Cir. 1978) (holding that the question of whether or not to request

an attorney to represent a plaintiff rests in the sound discretion of the district court “unless denial

would result in fundamental unfairness impinging on due process rights[.]”).

The threshold burden a litigant seeking appointment of counsel must meet is to

make a reasonable attempt to secure private counsel.  See Gil v. Reed, 381 F.3d 649, 656

(7th Cir. 2004).  In this instance Taylor has submitted letters from three attorneys who declined to

represent him in this case, and therefore he has made the required preliminary showing.  See

Zarnes v. Rhodes, 64 F.3d 285, 288 (7th Cir. 1995).  Once a litigant has met the threshold

burden, there are five factors that a district court should consider in ruling on a request to appoint

counsel:  (1) whether the merits of the claim are colorable; (2) the ability of the

indigent to investigate crucial facts; (3) whether the nature of the evidence indicates that the

truth will more likely be exposed where both sides are represented by counsel; (4) the capability of

the indigent person to present the case; and (5) the complexity of the legal issues

raised by the complaint.  See Maclin v. Freake, 650 F.2d 885, 887-89 (7th Cir. 1981).  See also

Merritt v. Faulkner, 697 F.2d 761, 764 (7th Cir. 1983); McKeever v. Israel, 689 F.2d 1315, 1320-21

(7th Cir. 1982).  However, more recently the Seventh Circuit Court of Appeals has expressed

wariness about Maclin’s multi-factor test and has recognized that it easily “collapse[s] upon
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inspection.”  Farmer, 990 F.2d at 321.  In Farmer the court further recognized that “the necessary

inquiry is simpler than Maclin’s multifactorial approach implies:  given the difficulty of the case,

did the plaintiff appear to be competent to try it himself and, if not, would the presence of counsel

have made a difference in the outcome? . . . In effect, a prisoner who argues that a lawyer should

have been requested to represent him is arguing that he could not represent himself effectively.”  Id.

at 322.  Therefore, the Court’s focus becomes:  given the difficulty, or lack of difficulty, of this case,

does Taylor appear competent to proceed pro se with respect to his retaliation claim?  In making this

determination the Court is entitled to rely upon what it reasonably can know at the time it has to

make its ruling.  See id.  Importantly, the necessity for appointment of counsel is not measured by

whether a good attorney would do a better job than the pro se litigant because “if this were the test,

district judges would be required to request counsel for every indigent litigant.”  Id. at 323.  See also

Luttrell v. Nickel, 129 F.3d 933, 936 (7th Cir. 1997) (holding that a district court did not abuse its

discretion in refusing to appoint counsel for a pro se litigant because, “[a]lthough a good lawyer may

have done better than [the plaintiff], that is not the test.”).

In this case the Court concludes that Taylor appears competent to try his

retaliation claim without the assistance of appointed counsel.  He clearly has experience as a pro se

litigator.  According to the allegations of the operative complaint in this cause, he was transferred

to Tamms in retaliation for his extensive litigation regarding the conditions of his confinement in

the Illinois state prison system, and the Court’s examination of its electronic docket, which it may

judicially notice, see Futch v. AIG, Inc., Civil No. 07-402-GPM, 2007 WL 1752200, at *6 n.3

(S.D. Ill. June 15, 2007), discloses that Taylor has filed, in addition to this case, at least eleven other

cases in this forum.  Taylor’s submissions to the Court to date have been neat, coherent, and
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comprehensible, and display a reasonably sound grasp of legal citation and argument.  His retaliation

claim does not present an especially complex issue, as the law governing such claims is well

established.  See Thomas v. Walton, 461 F. Supp. 2d 786, 795 (S.D. Ill. 2006).  Although, as Taylor

argues, his retaliation claim concerns his transfer from the Pontiac Correctional Center, in another

district, to Tamms, the Court does not regard this as an insuperable obstacle to his successful

prosecution of the claim without counsel.  Taylor has at his disposal all of the discovery tools

furnished by the Federal Rules of Civil Procedure, just as an attorney would.  The complaint

identifies by name the correctional officers responsible for Taylor’s assignment to Tamms, and

Taylor is at liberty to direct discovery to those officers.  While it is quite likely that Taylor’s

retaliation claim will raise issues of intent and causation, this does not, in itself, warrant appointment

of counsel.  As the Seventh Circuit Court of Appeals has instructed, the mere fact that a case

presents “tricky issues of state of mind and . . . causation” are not grounds for appointment of

counsel where, as here, a pro se litigant appears competent to try a claim.  Hudson v. McHugh, 148

F.3d 859, 862 n.1 (7th Cir. 1998).  In sum, the Court concludes in its discretion that Taylor has failed

to show grounds for appointment of counsel with respect to his retaliation claim.  Accordingly,

Taylor’s motion for appointment of counsel (Doc. 177) is DENIED.

IT IS SO ORDERED.

DATED:  January 9, 2008

 S/G. Patrick Murphy                              
G. PATRICK MURPHY
United States District Judge
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