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i 

ISSUE PRESENTED 

1. Whether a stay of proceedings pending the decision by the Judicial Panel on 
Multidistrict Litigation on Defendants’ motion to transfer this and twelve 
other local actions brought by ACLU affiliates in thirteen unique districts is 
warranted where a stay would not advance judicial economy, Plaintiff would 
be severely prejudiced by further delay of its time-sensitive FOIA requests, 
and Defendants would suffer no hardship if the action is not stayed? 

Plaintiff answers “No.” 
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3. Smith v. City of Inkster, No. 12-15440, 2016 WL 6277181 (E.D. Mich. Oct. 
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I. INTRODUCTION

Defendants U.S. Department of Homeland Security (“DHS”) and U.S. 

Customs and Border Patrol (“CBP”) (collectively, “Defendants” or the “Agencies”) 

filed a Motion to Stay Proceedings (the “Motion” or “Motion to Stay”) in order to 

impose a prejudicial delay on Plaintiff American Civil Liberties Union of Michigan 

(“ACLU of Michigan” or “Plaintiff”) and suspend its access to documents of 

immediate public concern.  The Agencies ultimately seek to undermine FOIA’s 

central purpose, which is to inform the American public and keep the government 

accountable.  Granting the Motion to Stay would provide the Agencies with nothing 

but more time to stall.   

The ACLU of Michigan initiated this action in order to obtain governmental 

records from the Detroit CBP Field Office concerning the local implementation of 

President Trump’s January 27, 2017 and March 6, 2017 Executive Orders at 

Michigan’s airports and land borders with Canada.  Nearly four months have elapsed 

since the ACLU of Michigan submitted its two FOIA requests on February 2 and 

February 10, 2017.  The Agencies have nevertheless refused to produce any

substantive response.  Indeed, while the Agencies have granted Plaintiff’s request 

for expedited processing, they have failed to produce a single document.   

The Agencies argue that the Court should stay this proceeding until the 

Judicial Panel on Multidistrict Litigation (“JPML”) rules on a motion to consolidate 
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this litigation in Washington, D.C. with other FOIA lawsuits seeking different local 

records from different local CBP field offices.  The Agencies however fail to 

acknowledge that a ruling by the JPML would have no dispositive effect on the 

requests in this action.  Indeed, Plaintiff only seeks records held by the Detroit CBP 

Field Office, and its FOIA requests are in no way affected by litigations in other 

jurisdictions.  And, regardless of whether this action is consolidated with other 

litigations, the Agencies will nevertheless need to answer the Complaint and submit 

a production schedule.  The Court should therefore not delay this action any further 

but should instead require that the Agencies respond to the pending Complaint.  The 

Motion to Stay should be denied. 

II. BACKGROUND 

A. The Freedom of Information Act 

Congress enacted FOIA in order to limit the ability of federal agencies to 

unilaterally dictate how and, crucially here, when to respond to requests for public 

records.  “Congress intentionally set harsh time limits for agencies to respond to 

FOIA requests because it recognized that information is often useful only if it is 

timely.”  Gilmore v. Dep’t of Energy, 33 F. Supp. 2d 1184, 1189 (N.D. Cal. 1998).  

Accordingly, FOIA requires a federal agency to respond to any request within 

twenty (20) days, 5 U.S.C. § 552(a)(6)(A)(i), and, in cases of heightened public 

interest like this, it creates an enforceable right to expedited disclosure. 5 U.S.C. 

5:17-cv-11149-JEL-EAS   Doc # 20   Filed 06/02/17   Pg 8 of 27    Pg ID 203



3 

§ 552(a)(6)(E)(v)(II).  To prevent attempts by agencies to circumvent these standard, 

expedited deadlines, Congress has narrowed the circumstances under which 

agencies may extend the time limitations, and courts routinely deny stays requested 

by agencies seeking to suspend those deadlines.  See Donham v. U.S. Dep’t of 

Energy, 192 F. Supp. 2d 877, 882 (S.D. Ill. 2002) (collecting cases and holding that 

agency backlogs do not justify stays or suspend expedited processing).  

Further, to prevent crowded dockets or inefficient case management from 

undermining these provisions, FOIA mandates prompt judicial review in 

adjudicating FOIA disputes.  See, e.g., Ferguson v. FBI, 722 F. Supp. 1137, 1144 

(S.D.N.Y. 1989) (“Prompt review . . . is critical to FOIA users and to the purposes 

of the Act”).  For example, FOIA provides the United States only thirty (30) days to 

respond to a complaint under the act, 5 U.S.C. § 552(a)(4)(C).  Similarly, the 

Priorities Act requires courts to expedite deadlines and the processing of responsive 

records in FOIA actions where the FOIA claims are non-frivolous and involve time-

sensitive records.  28 U.S.C. § 1657(a); Ferguson, 722 F. Supp. At 1144; Freedom 

Commc’ns Inc. v. FDIC, 157 F.R.D. 485, 486 (C.D. Cal. 1994) (The “special 

designation makes FOIA actions first among equals.”); see also H.R. Rep. 98-985, 

4, 1984 U.S.C.C.A.N. 5779, 5782-84 (expedited treatment is necessary where “there 

is a special public or private interest in expeditious treatment of their case” or where 

“failure to expedite would result in mootness or deprive the relief requested of much 
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of its value”). 

B. CBP’s Local Implementation of the Executive Orders 

On January 27, 2017, President Trump signed an Executive Order entitled 

“Protecting the Nation From Foreign Terrorist Entry Into the United States.”  

(Compl. (Dkt. No. 1) at ¶ 2.)  Among other things, the Executive Order purported to 

halt refugee admissions and bar entrants from several predominantly Muslim 

countries from entering the United States.  (Id. at ¶ 5.)  News reports described 

Defendants’ implementation of the Executive Order as “chaotic” and “total[ly] 

lack[ing] ... clarity and direction.”  (Id. ¶ 4.)  On March 6, 2017, President Trump 

issued another identically titled Executive Order after at least five lawsuits resulted 

in emergency court orders enjoining implementation of various sections of the first 

Executive Order, (id. at ¶¶ 2, 7), including a nationwide injunction issued in the 

Eastern District of Michigan barring application of the Executive Order to lawful 

permanent residents in a suit brought by Michiganders who were stranded or whose 

loved ones were stranded outside the country.  See Arab American Civil Rights 

League v. Trump, No. 17-10310 (E.D. Mich. Feb. 2, 2017) (Roberts, J.). 

The Agencies’ implementation of the two Executive Orders was the subject 

of significant public concern, as reflected by mass protests around the country, 

substantial news coverage and multiple lawsuits following the President’s signing 

of each Executive Order.  (Id. ¶ 6.)  Federal officials issued conflicting and 
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contradictory interpretations of the Executive Order.  (Id. ¶ 9.)  The unprecedented 

nature of and lack of clarity in the Executive Order, along with the continually 

evolving and contradictory interpretations by Federal officials created uncertainty 

among travelers, lawful permanent residents, dual-citizens and immigration 

attorneys.  See Exs. 1, 2, 3.   

The impact the Executive Orders had was felt particularly strongly in 

Michigan due to the state’s demographic composition and shared border with 

Canada.  Of the major metropolitan areas in the United States, Detroit has the highest 

number of residents per capita from the countries barred under the Executive Orders.  

(Compl. ¶ 19.)  The large Muslim population is particularly concentrated in some 

areas near the Michigan-Canada border.  For example, Dearborn, Michigan has the 

highest percentage of Muslims in the country.  Nearby cities, such as Hamtramck, 

Livonia, Sterling Heights, and Warren, also have a large number of Muslim 

residents.1  Michigan also ranks fourth among states resettling refugees, having 

welcomed more than 4,250 individuals in fiscal year 2016.  (Compl. ¶ 16.)  Michigan 

residents were therefore among the most severely impacted by the Executive Orders, 

with confusion surrounding the Order evident at both Michigan airports and 

1 See Ryan Felton, Michigan Town Said to Have First Majority Muslim City 
Council in the U.S., THE GUARDIAN (Nov. 15, 2016 7:33 PM), 
https://www.theguardian.com/us-news/2015/nov/15/michigan-muslim-majority-
city-council-hamtramck-detroit. 
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Michigan’s land borders.  (Compl. ¶¶ 11, 14, 16.) 

In the wake of the issuance of the Executive Order, CBP detained, 

interrogated, and adjudicated people at Michigan’s airports and land borders.  

(Compl. at ¶¶ 11-15.)  While the total number of individuals is unknown (and indeed 

is a subject of the FOIA requests), information on specific incidents gives some 

sense of the chaos at Michigan’s borders.  For example, both a U.S. citizen and her 

husband, a U.S. permanent legal resident and Canadian citizen, were detained 

shortly after the issuance of the first Executive Order.  See Ex. 1.  The couple was 

detained for several hours during which time agents were unresponsive regarding 

their status and unable to give any concrete answers about when they could be let 

go.  See id.  CBP agents in fact told travelers that they did not know what was going 

on, “this [was] above our pay grade,” and they were waiting for further clarification.  

See id.

C. The Airport Request 

In light of such confusion and the pressing public concern about the 

implementation of the first Executive Order, on February 2, 2017 (six days after the 

Order was issued), the ACLU of Michigan submitted a FOIA request (the “Airport 

Request”) seeking records related to CBP’s local interpretation and enforcement of 

the Executive Order at Detroit Metropolitan Airport and the Detroit Metropolitan 

Airport Land Border Office.  (Compl. at ¶¶ 24-25.)  The Airport Request focused on 
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the CBP’s Detroit Field Office and expressly did not seek information held in the 

records of CBP Headquarters.  (Id. at ¶¶ 25-26.)   

The Airport Request included an application for expedited processing citing 

the “compelling need” for these records under 5 U.S.C. § 552(a)(6)(E)(v)(II) 

because the information requested is “urgen[tly]” needed by an organization 

primarily engaged in disseminating information “to inform the public concerning 

actual or alleged Federal Government activity.”2  (Id. at ¶ 28.)   

The CBP Detroit Field Office received the Airport Request on February 7, 

2017 and the CBP Headquarters FOIA Officer received the Airport Request on 

February 9, 2017.  (Id. at ¶ 33.)  CBP’s Detroit Field Office acknowledged receipt 

of the Airport Request in a letter dated February 16, 2017.  (Compl. at ¶ 34.)  The 

letter did not otherwise comment on Plaintiff’s requests expedited processing.  

(Compl., Ex. E.)  In its acknowledgement of receipt, CBP did not provide a 

determination as to whether, or when, CBP would comply with the Airport Request.  

Id. 

2 The Airport Request also included an application for a fee waiver or 
limitation under 5 U.S.C. § 552(a)(4)(A)(iii) on the grounds that disclosure of the 
requested records was in the public interest and was “likely to contribute 
significantly to public understanding of the operations or activities of the 
government and is not primarily in the commercial interest of the requester.”  (Id. at 
¶ 31.) 
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D. The Land Border Request 

On February 10, 2017, the ACLU of Michigan submitted a second FOIA 

request (the “Land Border Request”) seeking records related to CBP’s local 

interpretation and enforcement of the Executive Order at certain land border offices, 

including at the Detroit-Windsor Tunnel, Detroit, the Ambassador Bridge, Detroit, 

the International Bridge, and the Blue Water Bridge, Port Huron (“Land Border 

Offices”).  (Compl. at ¶¶ 36-37.)  The Land Border Request focused on information 

held at the CBP’s Detroit Field Office and expressly did not seek information held 

in the records of CBP Headquarters.  (Id. at ¶ 37.)    

The Land Border Request also included an application for expedited 

processing, on the grounds that there was a “compelling need” for these records 

under 5 U.S.C. § 552(a)(6)(E)(v)(II) because the information requested was 

“urgen[tly]” needed by an organization primarily engaged in disseminating 

information “to inform the public concerning actual or alleged Federal Government 

activity.”3  (Id. at ¶ 39; Compl. Ex. B at 8.) 

3 The Land Border Request further included an application for a fee waiver or 
limitation under 5 U.S.C. § 552(a)(4)(A)(iii) on the grounds that disclosure of the 
requested records was in the public interest and was “likely to contribute 
significantly to public understanding of the operations or activities of the 
government and is not primarily in the commercial interest of the requester.”  
(Compl. at ¶ 42.)  The Land Border Request also applied for a waiver of search fees 
under 5 U.S.C. § 552(a)(4)(A)(ii)(II) on the grounds that Plaintiff qualifies as 
“representatives of the news media” and the records are not sought for commercial 
use.  (Id. at ¶ 43.) 
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The CBP Detroit Field Office received the Land Border Request on 

February 13, 2017 and the CBP Headquarters FOIA Officer received the Land 

Border Request on February 17, 2017.  (Id. at ¶ 44.)  The CBP’s Detroit Field Office 

acknowledged receipt of the Land Border Request in a letter dated February 16, 

2017.  (Compl., Ex. F.)  This acknowledgement of receipt did not provide a 

determination as to whether the CBP will respond to the Request, nor did it 

acknowledge ACLU’s request for an expedited response.  (Id.) 

III. PROCEDURAL BACKGROUND 

On April 12, 2017—after receiving no substantive response to its FOIA 

requests for more than two months—the ACLU of Michigan filed its Complaint 

before this Court.  The ACLU of Michigan alleges that Defendants violated FOIA 

by failing to (1) provide a determination whether they would comply with the 

request within 20 business days; (2) promptly make available the records sought by 

Plaintiff; and (3) respond to the ACLU of Michigan’s request for expedited 

processing within ten days.  (Compl. at ¶¶ 52-53, 56-57, 61-62.)   

The Agencies responded by filing a motion with the Judicial Panel on 

Multidistrict Litigation (“JPML”) on May 8, 2017, seeking to transfer this case to 

the United States District Court for the District of Columbia in order to coordinate 

pretrial proceedings with twelve other FOIA lawsuits.  (Dkt. No. 14.)  The other 

litigations were filed by ACLU affiliates in other jurisdictions, each involving 
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different FOIA requests for different local records held by different regional CBP 

offices.  None of the other suits involve the records at issue in this lawsuit, i.e., the 

records held by the Detroit CBP Field Office.  Notably, this Complaint is the only 

pleading that seeks records in two separate FOIA requests.  Unlike any of the other 

cases, the ACLU of Michigan is seeking records not just for the local airports, but 

also records for land border crossings between Michigan and Canada. 

On May 19, 2017, the Agencies filed with this Court a Motion to Stay 

Proceedings Pending Decision on Motion to Transfer.  (Dkt. No. 16.)  The Agencies’ 

Motion for Stay is the only motion currently pending. 

On May 26, 2017, the Director of FOIA Appeals and Litigation, Kevin L. 

Tyrrell, sent a letter to the various ACLU affiliates involved in pending litigation 

regarding the eighteen FOIA requests received on February 2, 2017 and the 

Michigan Land Border Request received on February 10, 2017.  Mr. Tyrrell invoked 

a ten-day extension pursuant to 5 U.S.C. § 552 (a)(6)(B).  The letter granted the 

request for expedited processing, thereby acknowledging the time sensitivity of 

release of these records.4  To date, Defendants have yet to provide a single record 

responsive to the ACLU of Michigan’s FOIA requests.  In addition, to the best of 

the ACLU of Michigan’s knowledge, CBP’s Detroit Field Office has not publicly 

4 The letter also assigned the pending requests a single reference number and 
granted a fee waiver.  However, the letter did not provide a determination as to 
whether the waiver of search fees was to be granted. 
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disclosed any of the instructions its local officials were provided with respect to the 

Executive Order nor any records explaining its interpretation of the order. 

IV. ARGUMENT 

When filing a motion to stay, a party must plead the following factors: 

“(1) conserving judicial resources and avoiding duplicative litigation; (2) hardship 

and inequity to the moving party if the action is not stayed; and (3) potential 

prejudice to the non-moving party.”  See In re iPhone Application. Litig., No. 10-

cv-5878-LHK, 2011 WL 2149102, at *2 (N.D. Cal. May 31, 2011) (denying motion 

to stay for failure to sufficiently allege elements); see also Smith v. City of Inkster, 

No. 12-15440, 2016 WL 6277181, at *2 (E.D. Mich. Oct. 27, 2016) (denying motion 

to stay where movant’s alleged hardship was speculative).  No one factor is 

determinative, and courts instead consider and balance all of the factors.  See Smith, 

2016 WL 6277181 at *2.   

The Agencies have failed to demonstrate that any of these factors favor a stay, 

likely because each element weighs strongly against further delaying these 

proceedings.  Instead, the Agencies argue that “[a] stay of proceedings, for the sole 

purpose and duration necessary for the JPML to decide Defendants’ motion” is 

appropriate.  (Mot. at 4.)  Not so.  What’s more, the Agencies overlook well-settled 

provisions of FOIA, through which any further delays in the adjudication of 

Defendants’ continuing noncompliance would prejudice Plaintiff’s right of timely 
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access to critical information regarding a matter of significant public concern. 

A. The ACLU of Michigan Will Be Prejudiced By A Stay In The 
Proceedings  

The ACLU of Michigan (and the public it represents) would be severely 

prejudiced by any additional delay in these proceedings, given the nature of the 

FOIA requests and the information in question.  Indeed, the Motion to Stay 

inherently prejudices the very rights that FOIA guarantees.  Ferguson v. FBI, 722 F. 

Supp. 1137, 1144 (S.D.N.Y. 1989) (“Prompt review of decision denying access to 

government information is critical to FOIA users and to the purposes of the Act.”); 

see also H.R. Rep. 98-985, 5-6, 1984 U.S.C.C.A.N. 5779, 5783-84 (“[T]he value of 

disclosed information is transitory.  If this information is not released in a timely 

manner, it may be of no value at all.”).  Indeed, like other cases involving “great 

public and media attention” to controversial actions of government, the public’s 

interest in transparency is particularly vulnerable to delays.  EPIC v. DOJ, 416 F. 

Supp. 2d 30, 42 (D.D.C. 2006); see also ACLU v. DOD, 2006 WL 1469418, at *7-8 

(N.D. Cal. May 25, 2006) (“Getting the requested information quickly might be 

valuable to would-be protestors and opposition groups” to “help them decide how to 

express their political viewpoints”); Gerstein v. CIA, 2006 WL 3462658, at *6 (N.D. 

Cal. Nov. 29, 2005) (requiring expedited processing about “an issue that is not only 

newsworthy, but was the subject of an ongoing national debate”). 

The ACLU of Michigan has waited nearly four months since submitting the 
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Airport and Land Border Requests.  And yet, today, the Agencies are able to provide 

nothing more than further delay.  In the Motion to Stay, the Agencies claim that this 

action should be stayed until the JPML rules on its motion to consolidate at the end 

of July—nearly six months after the FOIA requests were issued.  This is precisely 

the prejudice that FOIA seeks to prevent.5 See Long v. IRS, 693 F.2d 907, 910 (9th 

Cir. 1982) (“[U]nreasonable delays in disclosing non-exempt documents violate the 

intent and purpose of FOIA, and the courts have a duty to prevent these abuses.”); 

Grove Fresh Distributors, Inc. v. Everfresh Juice Co., 24 F. 3d 893, 897 (7th Cir. 

1994) (“[T]o delay or postpone disclosure undermines the benefit of public scrutiny 

and may have the same result as complete suppression.”).   

As discussed above, FOIA was enacted to guarantee the very accountability 

that the Agencies ask this Court to suspend.  Hamlin v. Kelley, 433 F. Supp. 180, 

182 (N.D. Ill. 1977) (“Congress established strict time limits to prevent the present 

practices of defendants, and it is Congress’ decision in law and not the agencies in 

5 Ironically, on June 1, 2017, the Department of Justice filed a petition for a 
writ of certiorari in Trump v. International Refugee Assistance Project seeking 
reversal of an injunction against implementation of the travel ban, accompanied by 
a request to expedite briefing before the Supreme Court given “the exceptionally 
important issues presented”.  See Application for Stay Pending Disposition of a 
Petition for a Writ of Certiorari to the United States Court of Appeals for the Fourth 
Circuit and for Expedited Briefing and Consideration at 41, Donald J. Trump, et al., 
v. IRAP, et al. (June 1, 2016), available at
https://www.documentcloud.org/documents/3765441-16A-Trump-v-IRAP-CA4-
Stay-Application-amp-Addendum.html. 
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delay which governs this case.”).  In addition, by arguing that “Plaintiffs would not 

be prejudiced by the limited stay that Defendants have requested,” the Agencies in 

fact fail to cite a single FOIA case.6  (Mot. at 8 (citing Davis v. Pfizer, Inc., 2014 

WL 1599005, at *1 (N.D. Cal. Apr. 21, 2014) (products liability action) and 

American Seafood, Inc. v. Magnolia Processing, Inc., 1992 WL 102762, at *1 (E.D. 

Pa. May 7, 1992) (antitrust lawsuit against catfish producer)).)   

The Agencies do not refute the continuing harm caused by their 

noncompliance.  Instead, Defendants suggest that it should be excused because they 

“anticipate” that the MDL Panel will hold argument on their Motion to Consolidate 

at the end of July, and, expecting a quick ruling, claim that the stay “would likely be 

of limited duration.”  (Mot. at 8.)  However, where access to information is 

unlawfully restricted, “each passing day” works irreparable harm to the public 

conversation that relies on it, as “suppressed information grows older” and “[o]ther 

events crowd upon it.”  Nebraska Press Ass’n v. Stuart, 423 U.S. 1327, 1329 (1975) 

(“Delay itself is a final decision.”). 

B. The Agencies Will Not Suffer Any Hardship If A Stay Is Denied 

Defendants have failed to carry their burden of demonstrating a “clear case of 

6 Defendants’ reliance on this Court’s decision in Bearup v. Pfizer, Inc., No. 
15CV13995, 2015 WL 9266908 (E.D. Mich. Dec. 16, 2015) (Levy, J.) is not 
controlling here and can be distinguished.  In Bearup, a products liability and not a 
FOIA case, the MDL had already issued an order temporarily consolidating the cases 
at issue.  No such order has been entered here. 
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hardship or inequity in being required to go forward.  Landis v. N. Am. Co., 299 U.S. 

248, 255 (1936); see also Schroder v. Hess Industries, Inc., No. 1:12-CV-668, 2013 

WL 2389489, at *1 (E.D. Mich. May 30, 2013) (quoting Landis).  Instead, the 

Agencies complain that they would be required to respond to thirteen “materially 

identical” complaints, without acknowledging that each complaint presents location- 

and fact-specific questions.  Defendants further speculate about what might happen 

as a result of a JPML ruling to consolidate that they wrongly treat as inevitable.  Mot. 

at 7.  As set out in the ACLU Affiliates’ Opposition to Defendants’ Motion for 

Transfer to the District of Columbia for Consolidation, Ex. 4 (Dkt. No. 19, Ex. 1), 

there are strong arguments against transfer.  Moreover, as the Opposition explains, 

the Michigan litigation is unlike any of the other cases because it seeks land border 

records, and therefore should not be consolidated even if the JPML decides to 

consolidate the other actions. 

The Agencies submit that a stay would avoid “competing demands on the 

same agency personnel—yet such a procedure for processing the Michigan FOIA 

requests would subvert DHS and CBP policy for responding to FOIA requests, 

which describes a “decentralized system for responding to FOIA requests” and direct 

requesters to make requests to local offices for the “quickest possible response.”  6 

C.F.R. § 5.3(a)(1).  Moreover, Defendants’ cannot be allowed to manufacture a 
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hardship,
7
 when they will be required to search locally for documents relevant to 

each action. 

In reality, the only concrete hardship the Agencies identify is that they might 

be forced to defend this action on a normal schedule—notwithstanding that Plaintiff 

already agreed to extend their deadline for answering the Complaint by a month.  

Mot. at 6-7.  Defendants’ conclusory, speculative statements of harm cannot justify 

the imposition of a stay, especially not in light of the time-sensitive nature of FOIA 

litigation.  See, e.g., Ramos v. Capital One, 2017 WL 895635, at *3 (N.D. Cal. Mar. 

7, 2017) (“Aside from conclusory assertions, Defendants have not provided any 

detail as to why simultaneous litigation of this case and [another] case that have 

substantial overlap in their factual and legal issues would cause a significant 

burden.”); In re Maxwell Techs., Inc., 2014 WL 2919297, at *1 (S.D. Cal. June 26, 

2014) (denying stay because moving party’s claim of hardship was “speculative”).  

Complying with the requirements of FOIA is not a hardship, and the Agencies 

cannot rely on speculation about what might happen before the MDL to avoid their 

responsibilities.   

7 It is improper to delay referral from local CBP field offices to CBP 
Headquarters until after a lawsuit for noncompliance has been initiated.  See, e.g., 
Keys v. Dep’t of Homeland Sec., 570 F. Supp. 2d 59, 70 (D.D.C. 2008) (referral was 
not prompt and significantly delayed resolution of FOIA request). 
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In Barber v. BP, PLC, 2010 WL 2266760, at *2 (S.D. Ala. June 4, 2010), the 

court denied a stay while an MDL action was pending, stating that the motion to stay 

was “premature” and that its only effect would be to give the defendants a months-

long “reprieve” before answering the Complaint.  The court reasoned that such a 

delay, which Defendants likewise seek to impose here, would be “unnecessary and 

unwarranted,” and that “there is no reason in the world why defendants cannot file 

responsive pleadings prior to the MDL’s determination on the pending transfer and 

consolidation issues, because regardless of the MDL’s decision, “defendants will 

need to file answers or responsive pleadings.”  Id.  Here, this Court should deny a 

stay for precisely the same reasons, as Defendants have delayed responding to 

Plaintiff’s FOIA requests for months already, the Agencies have already been 

granted an extension of their answer deadline by Plaintiff, and Defendants will have 

to answer Plaintiff’s Complaint regardless of what court this action proceeds in. 

C. A Stay Will Not Promote Judicial Economy 

Contrary to the Agencies’ assertions, courts do not grant motions to stay while 

MDL proceedings are pending as a matter of course.  See, e.g., See, e.g., Sehler v. 

Prospect Mortgage, LLC, 2013 WL 5184216, at *3 (E.D. Va. Sept. 16, 2013); 

Sullivan v. Cottrell, Inc., 2012 WL 694825, at *4 (W.D.N.Y. Feb. 29, 2012); St. Joe 

Co. v. Transocean Offshore Deepwater Drilling Inc., 774 F. Supp. 2d 596, 601 (D. 

Del. 2011); Barber v. BP, PLC, 2010 WL 2266760, at *2 (S.D. Ala. June 4, 2010).  
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Rather, judicial economy only favors a stay where “adjudication of the claim would 

be a waste of judicial effort.”  555 M Mfg., Inc. v. Calvin Klein, Inc., 13 F. Supp. 2d 

719, 724 (N.D. Ill. 1998).  No matter what court this action proceeds in, Defendants 

will have to answer the Complaint and conduct records searches specific to the local 

CBP field offices and Plaintiff’s two FOIA requests, and judicial economy is not 

advanced by suspending these responsibilities until at least the end of July.  Judicial 

economy is in fact advanced by compliance with FOIA’s requirements, and the 

parties only find themselves before this Court because Defendants have refused to 

carry out their statutory responsibilities.   

Despite the Agencies’ claims, the records requested by the ACLU of 

Michigan from the Detroit CBP field office are wholly different from the records 

requested by other ACLU affiliates from other CBP field offices in other cases, a 

fact that is especially clear because the ACLU of Michigan was the only affiliate to 

submit an additional FOIA request for information regarding the land border 

crossings.  Indeed, the ACLU of Michigan is prepared to negotiate a production 

schedule under which the documents regarding the implementation of the Executive 

Order at the Canadian/Michigan border would be released first, meaning it is likely 

that the JPML will rule before production of the Detroit Metropolitan Airport 

documents (which again require a local search) would even be due.  Because the 

ACLU of Michigan is not seeking agency-wide records, and is only seeking non-
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overlapping, locally maintained records, Defendants’ unilateral decision to 

coordinate a centralized search through its headquarters is improper and only serves 

to harm judicial economy.  The adequacy of a centralized search for locally-specific 

records will be subject to challenge by every ACLU plaintiff, and it would be more 

efficient to have each local tribunal adjudicate these context-specific disputes rather 

than educate a single tribunal about facts specific to nearly every state in the country.  

A stay would only harm the ability to resolve conflicts in this litigation while the 

MDL ruling is pending for months. 

CONCLUSION 

The Agencies have failed to meet their burden to show that a stay of 

proceedings is warranted.  As such, the Court should deny the stay.  

Dated:  June 2, 2017 

Respectfully submitted, 

By: /s/ Gabriel E. Bedoya 
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Andrew M. Pauwels (P79167) 
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gbedoya@honigman.com 
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agoddeeris@honigman.com 

5:17-cv-11149-JEL-EAS   Doc # 20   Filed 06/02/17   Pg 25 of 27    Pg ID 220



20 

Michael J. Steinberg (P43085) 
Kary Moss (P49759) 
American Civil Liberties Union  
Fund of Michigan 
2966 Woodward Avenue 
Detroit, Michigan 48201 
(313) 578-6800 
msteinberg@aclumich.org 

Miriam J. Aukerman (P63165) 
American Civil Liberties Union  
Fund of Michigan 
1514 Wealthy SE, Suite 242 
Grand Rapids, MI 49506 
(616) 301-0930 
maukerman@aclumich.org 

Attorneys for Plaintiff American Civil 
Liberties Union of Michigan  

5:17-cv-11149-JEL-EAS   Doc # 20   Filed 06/02/17   Pg 26 of 27    Pg ID 221



21 

CERTIFICATE OF SERVICE 

The undersigned certifies that a copy of the foregoing was served on the 
attorneys of record in this matter by efiling on June 2, 2017. 

The statement above is true to the best of my knowledge, information and 
belief. 

/s/ Gabriel E. Bedoya  
Gabriel E. Bedoya 

5:17-cv-11149-JEL-EAS   Doc # 20   Filed 06/02/17   Pg 27 of 27    Pg ID 222


