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UNITED STATES DISTRICT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 
ARAB AMERICAN CIVIL RIGHTS  
LEAGUE, et al., 
     

Plaintiffs,                                                 Case No. 17-10310 
      

 v.                                                        Hon. Victoria A. Roberts 
                

DONALD TRUMP, President of the United  
States, et al.,     
     
           Defendants.                    

_____________________________________/ 
 

DEFENDANTS’ REPLY IN SUPPORT OF MOTION FOR 
STAY PENDING SUPREME COURT PROCEEDINGS 

 
Defendants respectfully reply in support of their motion to stay proceedings 

in this case pending the Supreme Court’s consideration of the Fourth Circuit’s 

decision in a substantially similar challenge to Executive Order No. 13780 (the 

“Order”), see Int’l Refugee Assistance Proj. v. Trump, No. 17-1351, --- F.3d ---, 

2017 WL 2273306 (4th Cir. May 25, 2017) (“IRAP”) petition for cert. filed (U.S. 

June 1, 2016) (No. 16-01436)1, or, in the alternative, an extension to respond to 

Plaintiffs’ discovery requests.   Importantly, since Defendants filed their stay motion, 

the government has now filed its petition for certiorari with the Supreme Court, and 

                                                            
1 The government’s Petition for a Writ of Certiorari is attached hereto as Exhibit 7. 
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the Court has ordered an expedited response, to be filed by Monday, June 12, 2017.   

Defendants demonstrated in their motion to stay that resolution of the pending 

Supreme Court proceedings may have a significant impact on—and, if certiorari is 

granted, control—the outcome of the instant case, such that a stay is not only 

appropriate but the most efficient path forward for the parties and the Court.  

Defendants thus also reiterate their request that the stay be acted on in advance of 

the motion to dismiss hearing, or that in the alternative the hearing scheduled for 

next week be used to consider the government’s stay request and the other timing 

issues before the Court relating to discovery and the merits.    

Plaintiffs’ primary response is to argue that it is unlikely that the Supreme 

Court will overrule the Fourth Circuit.  However, even if Plaintiffs are correct in that 

assertion, if the Supreme Court were to determine that, notwithstanding Mandel, 

courts may look beyond the four corners of the Order, the Supreme Court decision 

would provide guidance regarding the scope of the Court’s review.  Plaintiffs also 

argue that the Supreme Court proceedings may not resolve this entire case.  That, of 

course, oversimplifies the issue. The Supreme Court may not resolve every issue in 

this case, but it will decide legal questions, such as the application of Mandel, that 

are exceedingly likely to impact this Court’s resolution of this entire case – and the 

discovery issues – by clarifying the applicable law.  In any event, resolution of the 

Supreme Court proceedings need not “settle every question of . . . law” to justify a 
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stay.  Landis v. N. Am. Co., 299 U.S. 248, 256 (1936).  It is sufficient that the 

Supreme Court proceedings are likely to “settle many” issues and “simplify” others, 

id., such that a stay will facilitate the orderly course of justice and conserve resources 

for both the Court and the parties.  See Fairview Hosp. v. Leavitt, 2007 WL 1521233, 

at *3 n.7 (D.D.C. May 22, 2007) (granting stay pending resolution of another matter 

that would likely settle or simplify issues even though it “would not foreclose the 

necessity of litigation in [the stayed] case”); In re Literary Works in Elec. Databases 

Copyright Litig., 2001 WL 204212, at *3 (S.D.N.Y. Mar. 1, 2001) (same).  A stay is 

particularly appropriate in a situation like this one, where the exact same action is 

being challenged both in the district court and in the Supreme Court.   

Although Plaintiffs argue that staying discovery would prejudice them, this 

Court already determined when it denied without prejudice Plaintiffs’ Motion for 

Expedited Discovery (ECF No. 69) that it was “not clear that the requested 

information is essential for Plaintiffs to demonstrate likelihood for success on the 

merits of a motion for injunctive relief.  Nor is it clear [the] need for the information 

substantially outweighs the burden on Defendants to produce at this juncture.”  Id. 

at p. 7.  Thus, a stay now would have no impact on Plaintiffs’ ability to move for an 

injunction, if necessary, after the stay is lifted.   

Further, although Plaintiffs argue a stay would be prejudicial to them, the 

opposite is in fact true.  Declining to grant a stay, and permitting Plaintiffs to proceed 
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with their novel and highly burdensome discovery, would certainly prejudice 

Defendants should the Supreme Court determine in Defendants’ favor, or even 

simply determine that discovery is unnecessary in this type of challenge to the 

President’s authority.  Defendants should simply not be required to respond to such 

resource intensive discovery without the benefit of guidance from the Supreme 

Court that is likely to inform the appropriateness, scope, and necessity of the 

discovery Plaintiffs seek.  This is especially so given the “high respect that is owed 

to the office of the Chief Executive,” which the Supreme Court has instructed “is a 

matter that should inform . . . the timing and scope of discovery,” Cheney v. U.S. 

District Court for the District of Columbia, 542 U.S. 367, 385 (2004),  Further, 

although Plaintiffs argue that the discovery they are seeking—and assert is so crucial 

that it cannot be stayed—is “discrete” (ECF No. 11 at 4), as the voluminous filings 

have shown, these discrete requests raise very complicated privilege issues that 

could implicate multiple parties.  As the Court in Washington v. Trump, 2017 WL 

2172020 (W.D. Wash., May 17, 2017) recognized, “the ‘high respect’ owed to the 

Executive” warranted a stay of proceedings “to protect Defendants from the burden 

of resource intensive discovery while the Ninth Circuit addresses issues that may 

inform the appropriateness, scope, and necessity of that discovery.”  Id. at *4.  

Moreover, the parties have not conducted a Rule 26(f) conference, so Defendants do 
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not know the scope of discovery that Plaintiffs intend to seek, or the scope of 

discovery that Defendants will seek from Plaintiffs.   

Plaintiffs also assert that third parties may destroy potentially relevant 

evidence during the stay.  But this is pure speculation that, if anything, only 

underscores the government’s point that a stay is also warranted given the complex 

issues that implicate the interests of third parties.  In any event, Plaintiffs have taken 

no steps to address this purported risk, which is completely outside of the control of 

the government and would not be addressed by moving forward with discovery 

against the government.  Importantly, nothing prevents Plaintiffs themselves from 

sending preservation letters to non-parties to notify them of the litigation and request 

that they preserve any potentially relevant evidence.  Indeed, even were their 

requests relevant or appropriate, the least burdensome course is for Plaintiffs to seek 

this discovery from the actual non-parties.  As the Washington court noted when it 

stayed proceedings, a stay would not harm Plaintiffs in that case because in the event 

the appeal is decided against the government, the government has an obligation to 

preserve evidence and institute other safeguards under the Federal Rules of Civil 

Procedure to ensure effective discovery if and when a stay were lifted.  Id. at *4.   

Lastly, although Plaintiffs complain about the length of time that Supreme 

Court review will take, Defendants requested expedited consideration to enable the 

Court to consider the petition for a writ of certiorari before the Court adjourns for 
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the summer,2 and the Supreme Court has already issued an order directing the 

respondents in that case to file a response to the petition for writ of certiorari and to 

the application for a stay by 3 PM on June 12, 2017. See Order, Trump v. Int’l 

Refugee Assistance Project, No. 16-01436 (U.S. June 2, 2017) (attached hereto as 

Exhibit 9).  Action by the Supreme Court could be taken soon thereafter and may 

occur before the Court adjourns in late June 2017. 

 Should the Court decline to enter a stay, Defendants maintain their request for 

a two-week extension of the June 2, 2017, deadline to respond to Plaintiffs’ 

remaining discovery requests (see ECF No. 89), or an extension until two weeks 

after the Court resolves Plaintiffs’ pending motion to compel.3  Notably, Plaintiffs 

propose a ten-day extension from the Court’s ruling on their pending motion to 

compel for Document Requests 2-4 and Interrogatories 1-2.  For the same reasons 

that Defendants put forth in the motion to stay, Defendants disagree that they should 

be required to respond to Interrogatories 3-5 within two days, as Plaintiffs suggest, 

and believe that absent a stay, Defendants have shown good cause for a short two 

                                                            
2 See Application for Stay Pending Disposition of a Petition for a Writ of Certiorari 
to the United States Court of Appeals for the Fourth Circuit and for Expedited 
Briefing and Consideration, Trump v. Int’l Refugee Assistance Project, No. 16A-
01190, at p. 40 (U.S. June 1, 2017) (attached hereto as Exhibit 8). 
3 Given this Court’s recent suspension of discovery while Defendants’ Motion to 
Stay is pending (ECF No. 106), if the Motion to Stay is not granted, Defendants 
request that the Court allow two weeks from the Court’s ruling on the Motion to 
Stay for Defendants to respond to discovery. 
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week extension, especially given this Court’s briefing requirement, which requires 

Defendants to put forth their objections without the benefit of seeing any motion to 

compel and which therefore substantially increases the length of the government’s 

submissions out of a concern regarding waiver.  

For the foregoing reasons, Defendants seek a stay of this case pending 

Supreme Court review of the Fourth Circuit’s recent IRAP decision, which would 

lift two weeks after final action in the Supreme Court (either a denial of certiorari 

or a decision on the merits of the appeal).  Alternatively, Defendants request a two-

week extension to respond to Plaintiffs’ pending discovery requests, an extension 

until two weeks after a ruling on Plaintiffs’ pending motion to compel (ECF No. 

104), or any other extension the Court deems appropriate.  

Respectfully submitted, 

AUGUST FLENTJE 
Special Counsel 
 
WILLIAM C. PEACHEY 
Director 
 
GISELA A. WESTWATER 
Assistant Director 
 
EREZ REUVENI 
Senior Litigation Counsel 
 

                                                           By: /s/ Katherine J. Shinners            
KATHERINE J. SHINNERS 
Trial Attorney 
U.S. Department of Justice, Civil Division 
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Office of Immigration Litigation 
District Court Section 
P.O. Box 868, Ben Franklin Station 
Washington, DC 20044 
Phone: (202) 598-8259 
katherine.j.shinners@usdoj.gov 
 
JOSHUA S. PRESS 
Trial Attorney 
 
BRIANA YUH 
Trial Attorney 
 

 Attorneys for Defendants 

Dated: June 6, 2017 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on June 6, 2017, I electronically filed the foregoing Reply, 

including exhibits, with the Clerk of the Court for the United States District Court 

for the Eastern District of Michigan by using the CM/ECF system, which will 

electronically serve all counsel of record.  

 
/s/ Katherine J. Shinners               
KATHERINE J. SHINNERS 
Trial Attorney 
United States Department of Justice  
Office of Immigration Litigation 
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