
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

 
American Civil Liberties Union of 
Michigan, 
 

Plaintiffs, 
 
v. 
 
United States Department of 
Homeland Security and United 
States Customs and Border 
Protection, 
 

Defendants. 
 

________________________________/ 

 
 
 
Case No. 17-cv-11149 
 
Judith E. Levy 
United States District Judge 
 
Mag. Judge Elizabeth A. Stafford 

 
ORDER DENYING DEFENDANTS’ MOTION TO STAY 

PROCEEDINGS [16] 
 
 On January 27, 2017, the President of the United States issued an 

Executive Order entitled “Protecting the Nation From Foreign Terrorist 

Entry Into the United States.”  Exec. Order No. 13769, 82 Fed. Reg. 

8977 (Feb. 1, 2017).  Following implementation of this Executive Order 

at ports of entry across this country, on February 2 and February 10, 

2017, plaintiff the American Civil Liberties Union of Michigan (“ACLU 

Michigan”) sent requests under the Freedom of Information Act 
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(“FOIA”), 5 U.S.C. § 552 et seq., to defendants regarding 

implementation of the Executive Order.  The requests sought records 

concerning implementation of the Executive Order at land border and 

airport sites within the purview of defendant U.S. Customs and Border 

Patrol’s (“CBP”) Detroit Field Office.   

 On April 12, 2017, plaintiff filed suit in the Eastern District of 

Michigan, alleging that defendants failed to comply with the provisions 

of FOIA requiring them to determine whether they would comply with 

the requests within twenty days, 5 U.S.C. § 552(a)(6)(A)(i), requiring 

them to provide the records, 5 U.S.C. § 552(a)(3)(A), and to provide a 

determination as to expedited processing within ten days, 5 U.S.C. § 

552(a(6)(E)(ii)(I), and to waive processing fees related to the land border 

request, 5 U.S.C. § 552(a)(4)(A)(iii).  (Dkt. 1.)  Twelve other lawsuits 

were filed by other ACLU affiliates around the country on April 12, 

2017, against defendant the Department of Homeland Security (“DHS”) 

and those affiliates’ local CBP offices.  (See Dkt. 16 at 5.) 

 On May 19, 2017, defendants filed a motion to stay these 

proceedings.  (Dkt. 16.)  The rationale for a stay is that thirteen 

proceedings regarding similar claims under FOIA would burden the 
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government, and plaintiff would not be prejudiced if a stay were 

imposed.  (Id. at 6-7.)  Defendants argue that cases are routinely stayed 

pending a decision on a motion before the Judicial Panel on 

Multidistrict Litigation (“JPML”) to consolidate or combine cases for 

multi-district litigation (“MDL”) purposes.  Plaintiff opposes the motion, 

arguing that defendants’ request for a stay is a delay tactic, rather than 

a legitimate effort to halt litigation for the purposes of efficiency and 

consolidation.  (Dkt. 20.) 

I. Analysis 

 The district court retains jurisdiction over actions pending a 

determination on MDL status, and is not required to stay an action 

pending that determination.  JPML R. 2.1(d).  When deciding whether 

to stay proceedings pending an MDL determination, the court considers 

three factors: “1) conserving judicial resources and avoiding duplicative 

litigation; 2) hardship and inequity to the moving party if the action is 

not stayed; and 3) potential prejudice to the non-moving party” if the 

action is stayed.  In re iPhone App. Litig., No. 10-cv-05878, 2001 WL 

2149102, at *2 (N.D. Cal. May 31, 2011).   
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A. Conserving Judicial Resources 

 District courts often stay litigation when an MDL has been 

created, and the action filed is similar or identical to the cases already 

joined in the MDL.  See, e.g., Blalock v. DePuy Orthopaedics, Inc., No. C 

11-04746, 2011 WL 6217540, at *2 (N.D. Cal. Dec. 14, 2011) (staying 

action where over 200 similar cases had already been transferred to 

MDL No. 2244); Bearup v. Pfizer, Inc., Case No. 15-cv-13995, 2015 WL 

9266908 (E.D. Mich. Dec. 16, 2015) (staying action where a conditional 

transfer order had been issued with regard to MDL No. 2502).  Here, 

however, no determination has been made by the JPML as to whether 

or how these thirteen cases might be consolidated for MDL purposes.   

 The specific nature of this action, as well as the other twelve 

related ACLU actions, leans away from a finding that judicial economy 

would best be served by a stay.  First, in this action, plaintiff has 

requested information relating to both land borders and airports.  This 

action is therefore different from the other twelve actions, which seek 

information only related to airports. 

Second, the purpose of the FOIA is to “contribute significantly to 

public understanding of the operations or activities of the government.”  
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U.S. Dep’t of Justice v. Reporters Comm. For Freedom of Press, 489 U.S. 

749, 775 (1989) (emphasis in original).  Plaintiff, seeking information 

affecting the lives, work, and well-being of people who would enter and 

exit the state of Michigan, has commenced an action to obtain that 

information from the government agency obligated to process that 

request.   

Defendants’ argument that judicial economy would be aided by 

delaying proceedings related to requests made by a Michigan plaintiff 

for information related to a defendant’s actions in Michigan so that a 

different judge assigned this and twelve other requests from other 

states may determine the issues presented is unavailing.  This 

argument is particularly unavailing where the only proffered rationale 

for defendants’ delay to this point is to permit “CBP’s headquarters in 

Washington, DC [to] coordinat[e] the agency’s search for records 

responsive to all of the requests at issue in the related actions, as well 

as its processing of responsive records for potential release.”  (Dkt. 16 at 

9.)  In effect, defendants’ argument is that because they seek to handle 

their allegedly untimely response to lawful FOIA requests in a 

centralized fashion, litigation over those responses must delayed until it 
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can also be centralized.  That is not a reason to delay disclosure of 

information owed both the plaintiff and the public that defendants 

serve. 

 

B. Hardship 

Defendants argue that hardship may ensue if they are required to 

address conflicting rulings on pretrial matters from different courts, 

and would have to respond to thirteen materially identical complaints.  

(Id. at 11-12.)  Taking the allegations in this complaint and the 

complaints in the other cases as true, defendants have failed to comply 

with thirteen different FOIA requests directed at thirteen different CBP 

Field Offices.  Federal government agencies routinely face FOIA 

requests from multiple parties concerning the same or similar 

information, and defendants have, notably, not pointed to a single 

instance where a government agency or its local offices obtained a stay 

of litigation concerning their statutory duties of disclosure so that they 

may jointly litigate similar requests.   

The JPML, according to defendants’ motion, is set to meet on July 

27, 2017.  (Id. at 6.)  At most, defendants would be required to file an 
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answer and/or motion to dismiss in this case before that date, and 

potentially participate in a scheduling conference.  To the extent 

defendants would have to do so in other cases, those answers or motions 

would need to be crafted to respond to the specific requests regardless of 

the decision of the JPML, and the conferences could be handled in due 

course at no great expense.  Further, as the court in the Western 

District of Washington indicated, “[b]etween now and the end of July, 

there is virtually no risk of inconsistent substantive rulings” in the 

various pending cases.  Am. Civil Liberties Union of Wash. v. United 

States Dep’t of Homeland Sec., Case No. C17-0562RSL, Order Denying 

Motion to Stay Proceeding (June 5, 2017).   

What defendants have articulated as a hardship is not a 

significant burden for an agency tasked by law with responding to FOIA 

requests.   

C. Potential Prejudice to the Non-Moving Party 

Defendants admit that, in response to this and the other actions, 

they are “compil[ing] and review[ing] records” and would continue to do 

so “during the pendency of any stay.”  (Id. at 13.)  They argue that 

plaintiff would not be prejudiced if this case were stayed, because the 
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stay would be limited, and because this action is in the early stages of 

litigation. 

First, this argument directly contradicts any argument defendants 

might have about their own hardship.  If defendants are now compiling 

and reviewing records responsive to the requests at issue in this action, 

they are, at least in some way, preparing a response to each pending 

complaint.  As they set forth, this work will proceed regardless of a stay.  

Second, it is unclear why staying this litigation and potentially 

preventing the release of those records to plaintiff at some earlier date 

would not prejudice plaintiff.  This is particularly so where the JPML 

meets more than a month from the date of this order, and will issue its 

decision at some unspecified point after that meeting. 

II. Conclusion 

For the reasons set forth above, it is hereby ordered that 

defendants’ motion to stay proceedings (Dkt. 16) is DENIED. 

IT IS SO ORDERED. 

Dated: June 22, 2017  s/Judith E. Levy___________                     
Ann Arbor, Michigan    JUDITH E. LEVY 

United States District Judge 
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CERTIFICATE OF SERVICE 

 
The undersigned certifies that the foregoing document was served 

upon counsel of record and any unrepresented parties via the Court’s 
ECF System to their respective email or First Class U.S. mail addresses 
disclosed on the Notice of Electronic Filing on June 22, 2017. 

 
s/Kim Grimes____________ 
KIM GRIMES 
Case Manager Supervisor 
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