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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

CRATON LIDDELL, et al.,

Plaintiffs,

vVs.
No. 72-100 C(4)
BOARD OF EDUCATION OF THE
CElY GF SF. LOULES,
MISSOURI, et al.

e N e e e el e N et N

Defendants.

PLAINTIFFS' MEMORANDUM IN OPPOSITION TO
ROCKWOOD AND MEHLVILLE'S PARTICIPATION
Il FATIRNESS HEARING

Oon Bpril 29, 1983, coumisel fer Rockweod and NMohlw it
requested time to present oral argument and withesses et ChE
fairness hearing. Plaintiffs objected, and the Court ordered
the parties to file legal memoranda by May 6.

Rockwood and Mehlville are not signatories to the
settlement agreement. Although they advised the Court that
they would accept the agreement, they imposed conditions that
are inconsistent with the Agreement in principle and unaccept-
able to the parties. The courts have cengistentiy helc tiaei
defendants who, like Mehlville and Rockwood, refuse to join in
settlement of a class action, are net partiss te er bound L Ebls
agreement, and therefore have no standing to cbject to its terms.

See, e.g., In Re Nissan Motor Corperation Bmntitrust Lifigatien,

552 F.2d 1088, 1163 n.l7 (5th Cir. 1977); Newberg omn Clhase Jeilsm




S 3660 at 564-65 (1977) (“iW#]on-cttling Jefendanee. in =

partial settlement have no" standing to objeet to the fairness

&/

or adequacy of the settlement. ., .. .") Accordingly, =2 coles

conducting a Rule 23(e) fairness hearing will not consider the

objections of non-settling defendants. 7A C. Wright & A. Miller,

Paderal. Pragtice and Prodedure § 1797 at 197 (1285 SaEg. ).

In their pre-hearing memoranda, Mehlville and Rockwood
argue that their conditions should be included in the settlement
agreement. This hearing, however, is not the appropriate
forum fler sueh arguments. This hearing is net & nEgoEIENE T
session. It addresses whether the settlement is fair, reason-

able amd adeguate. B.g., AEmnstreng v. Board of SehiEel Uil tehiae

Bl E.2d 305, 34 (7Eh Cir. L8N Erunbiin v, TintEchaniabiiemE N emiste

of Panecalkes:, 513 F.2d 104, 2123 @ BEh I CiE.) .,  cenmt. denbitelistipicEmis s

864 (1975); 3B Moore's Federal Practice ¢ 23-80[4] at 23-520

*/ Becord,. e.9., In re Beef Ipndustry Antitsust LitigeiE o,
607 F.2d 167 (5th Cir. 1979) cert. denied Sulb mew. Teli e
Processors, Imc. v. Meat Price Investigation Ass"m., 482 W.8.
965 (198l);.In re Ampiecillin Amtitrust Litigescicm, 2 WIS,
652, 654~55 (B.D.C. 1979); Sciffer v. Topsy's In:cEmEiEaomEI:
Img., 78 F.R.B. 622, 627 & w.5, @31 ndd (00 Sk RN
Wainwright v, Krafteo Qenp., 53 F..D. 78 (M5 Gy 1oRNlis
Philadelphia Electric Co. v. Anaconda American Brass Co., 42
F.R.D. 324, 326 n.l (B.D. Pa. 1967). S=e alse i asc Hakis
Paper Litigation, 632 F.2d 1881, 1087 (3d Ciz. 1IOiS@) eEuce i
rule is that a non-setfling party may not ébjeet te EEE TEEEHS
of a settlement which do not affect its own righits); asEesd,
Weightwatchers of Philadelphia, Inc. v. Weightwatchers
Inkornacienal, Ine., 45385 F.48 770 (24 Cir. 1900




(1982-1983 cum. supp.). The Ceourt's daterminetnem T3 e Jes
based on the plan the parties negotiated, not one which

Mehlville and Rockwood wish they had negotiated. Even the
Court should not substitute its judgment as to the best ob-

taimable temms for that of the parties. Arpstrens, =Shpee,

616 F.2d at 315. S8Still less shiould it cemsider the Wicws ©if
parties who not enly refuse to join with the eotheore in cRifEng
the controversy, but seek to thwart a negotiated resolution of
the latter's disputes. In light of the "overriding public
interest in favor of settlement in class action suits," Ross v.
Saltmawxsh, 500 P. Supp. 935, 9244 (S.5.N.Y¥. L1960 aseesid,

Welin, Jshconlsioiesie Wie. SEUt RO [CoeDo n s2e) e s 2el 9ag s §50) (S CilwE .

1976), the Court is entirely justified in focusing on the argu-
ments of the affected parties, and not those of onlookers such
as Mehlville and Rockwood, whose interests are merely vicarious.
Their participation in this hearing is equally in-
appropriate if their purpose is to argue that the agreement is
not fair or reasonable to Rockwood and Mehlville. As demon-
strated above, the question of fairness and reasonablness is

directed to. the mnemnbers of plaintiffs’ clags. HEig., BEieaas

v. Topsy's Inteswatienal, Ing., 70 B.R.D. 622, @27 {E. TN I

That class does not include the Rockwood and Mehlville School

Boards or Districts.



Thus, plaintiffs suggest that Rockwood and Mehlville
have three courses of action available to them:

. They may sign the agreement uncondi-
tionally, in which case they are free
to participate in the hearing as
proponents.

They may pursue their conditions, but the
appropriate chanmel is threugh contimued

negotiations with the signatories to the

agreement.

. They may choose not to sign the agreement,
in which case plaintiffs are prepared to
putsue thedr interdistrict clalns agaimste
Rockwood and Mehlville.
What they cannot do, however, is appear at these hearings for
the purpose of opposing a plan they have not signed or of

seeking Court approval of conditiens they are wmeble te el

through negotiations.

Respectfully submitted,
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ATTORNEY FOR CALDWELL PLAINTIFFS

CERTIFICATE OF SERVICE

1 hereby certify that a true copy of the Eoucesite
Memorandum in Opposition was mailed this ggﬂ day of

May, 1983 by prepaid United Stateg Mail to All Counsel of

Record. :;g%<l(/;f
?buq




