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IN THE UNITED STATES DISTRICT COURT FOR THE /\ F 1L D \
WESTERN DISTRICT OF MISSOURI MAY 6
WESTERN DIVISION ’ - 1987

KALIMA JENKINS, et al.,
Plaintiffs,

Case No. 77-0420-CV-W-4

v . ;

STATE OF HISEODRI, & al.,

Defendants.

s’ M N N N S’ Y M N N

OPPOSITICN OF THE STATE OF MISSOURI TO KCHMSD MOTION
FOR APPROVAL OF LONG RANWGE CAPITAL IMPROVEMEXNT PLAN

The State of Missouri and related defendants
(collectively, the "Sfate") hereby oppese the mnotien of ‘Ghe
School District of Kansas Ciéy, Misgseuri (“KCMSBY) for af ©Eser
approving its proposed Long-Range Capital Improvement Plan (the
"plan®) and - the related funding for prejects idemtifiad ==
scheduled through the fall of 1990. PFeor the reaschs that SEliicn.

the State submits that KCMSD's motion should be denied.l

1 The Court's scheduling order, as amended, required the
State to file ite aupasitienh to the KCHSE Plan by Mawy 6, 1Ekes
and to file any alternative plan on or bBefcre IRume 120, G
The State 1s presentl considering an alternative capiteal
improvenesnits plan for Tthe Kangas City  Sehegl  Diisiiesiei Saiiais
reflects the same views expressed herein, and architects
retained by the State are inspesting Hhe TEHSD (SChkce
buildings to detarmine the necessity for the Tenauat i ons
proposed by KCMSD and the reasonableness of KCMSD's estimated
FEENES] SEEhE Elgdle  WoEkic

The State believes that the scope of KCHMSD's proposed
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I. SUMMARY OF ARGUMENT

KEMSD's™ Pras, "‘autler@f " 'by “Dr.  "Richard " C. " Hustear ™ <ang
eridargad Uhguestioningly by KCHMSD and the Desegregatien
Monitoring Committee alike, 1is premised on a demonstrably
unirealistic” predicticon of “studdant "en¥ollimentd that “"KCMSD*S ™ Hwr
Department’ "of ‘PYamning, '“Restarch,” "Evaluskien” “and Testlng
(hereafter "Planning Department") has rejected as recently as
February of this year. In addition, the Plan proposes funding

—allocations threugh the year 1990 that virtwally abselyve HEHSD
and the citizens of the" Digerweh of thelr tradisienal
responsibility to support public education. If appreovad im iks
current form, KCMSD's Plan would have the State fund some 94% of
an excessive renovatioﬁ and reconstruction program of the XCMSD
school system that is neithe£ justified ner requlived.?  ghe @i

result would be the waste of substantial funds already expended

renovations exceed those reasonably required as a part of a
desegregation remedy, and will present that position in
greater“detarl in"its ‘TFune” Tildng-/and “in%che ‘evidence it WiBT
present at the hearing scheduled to commence on ZAugust 3,
WEE T

2 KCMSD ' ‘seeks " funding “‘foy proposed’ ' “BdiTding = ‘prtridces
scheduled for cempleticn by the fall ef 1996 ef So@2,200 628
in accordanca with the chart entitled KOEE Capital Fumedimng
Propesal—{lChastt)-abbachad.-te its Plan at Uab B. See Chmiee

at 4. (This 4is an evsanded, Yersian of e . LHEevonal tan
contained “in the “Whtitied “Chart* 'shhmilted" S with* NigcHivg
Motivn.™ KCHMSD s “ prepesed  ‘alTocation s ol “the' ~*Tunde- o~ ‘B

comnitited “through™ the “falY “of 990 Foalls fer “€lpandi thiifhag "y
the ' State. of ‘§190,349, 862 “and"™ ezpendl CUTEs"™ oy "RCHID = oF " "only
S iae, e Ta.



on renovation of buildings KCMSD now proposes to abandon, and the
construction of unneeded facilities that will further tax KCMSD's
demonstrated inability to maintain the assets 1t presently
administers.

KCHME8PTs “Pilan- 'geaksr“to“"parpetuate  -the "*Pistriet't
abandonment of its own responsibilities and continues the lack of
planning and initiative that have brougﬁt the'Blstrict ‘to ‘GWhei's
it stands today. The State therefore urges that KCMSD's motion

for approval of its Plan be denied.
IT. ARGUMENT

A. KCMSD'S PIAN IS PREMISED ON UNREALISTIC ASSUMPTIONS
REGARDING PUTURE STUDELD BENROTLMENGE.

.

While acknowledging that the population within the KCMSD
"will continue to decline threush the yeps 2605 " Blam at o9 o
that construction trends within the downtown area are "not likely
to produce school-age children for the KCMSD," Plan at 17,3
KCMSD's Plan nonethéless projeckts an Ineremsines oEhaest
enrollment through the year 1995. Dr. Hunter's stated rationale

for this illogical provdction g tHat ‘&h JIhcroda fa Smealimassh is

3 Kcoording . to the ~gtatidtids orffed” " thd PFildwn, ~ Kerah
enrollments-déelined "more  aignificantay™Tian' tid “pemiit= e
The population decline during the period 1970-80 is reported
to "have " bean*25.3%,/ whereas tlie student enrollment“declindd Oy
44.8%. 2R B R k23



the “enly scemnaric for the City worthy of consideratien St Eite
Eime. Y Do @ 238 However, KCMSD's Planning Department has
repeatedly projected future student enrollments that are
significantly lower than those predicted in the Plan, and KCMSD's
existing school buildings are generally adequate to house the
more realistic student population that KCHMSD's Plansilne
Department anticipates. Thus, KCMSD's Plan is premised on the
need to accomodate an increasing student population that KCMSD's
own Planning Department and all other relevant data reject.
Recognizing the obvious flaw in its critical enrollment
assumption, KCMSD notes that it seeks funding enly thecusl ke
fall of 1990 and promises that it will seek to revise its Plan in
two or three years if the KCMSD enrollment assumptions prove too
optimistic. See KCMSD.Motion For Approval Of Long-Range Capital
Improvement Plan ("KCMSD Mo&ion"), A 3.9 Thies ifga fallEe
promise, however. By 1990, some 71% of the total construction

funds envisioned by KCMSD's Plan are scheduled to have been

committed or spent.® By then, it will be tes lale Hor =g

4 KCMSD's Motion identifies poetential participaiion By i=he
suburban distriets in a wveluntary interdlisteicl EiEnia
program as ancother possible factor that might Legd e Lok
student enrollments than those on which its Plan is based.
See KCMSD Motion at 3. For present purposes, the State's
cpposition focuses primarily on the flaws 1im the EiEmts
enrollment projections themselves, and does not address the
necessity of adjusting enrollment projections downward in the
event a veluntary interdistriet transfer predram WenE
implemented.

> KCMSD attempts to camouflage its excessive program by
promising to re-evaluate its needs in two or three years and
by seeking funding only fer prejects plannad thPeugh TooE,



meaningful reevalwation of what is already a densnsErabily
unrealistic set of student enrollment assumptions. By the time
KCMSD's prepesed reconsideration egeurs =-- if it cosuss af 2l
-~ the BbDistrict hopes to be far advanced iR a cenSEEUeEicH
program destined to build half-filled classroems 1t cannet

maintain.

1. The Enrollment Assumptions of KCMSD's Plan
2re Contradicted By 2All Available Data.

KCMSD's Plan is based on student enrollments derived from
its Alternative ILI, which DBr. Hunter charactarizes as The ol
scenarie “werthy of cemnsideratien at this %img." Blah & 2
However, Alternative III projects student enrollments that are
significantly at odds with available data, and with the ecurschiE
projections of KCMSD's own Planning Department. Al)l curnent
evidence indicates that Alternative III 1is more a dream than a
realistic basis feor responsible planning for significamt capilitag
expenditures.

Aocording to Dr. Hunter, Altermative III .Js=unes &
improvement in the "capture rates" attained by KCMSD and was

established by using “[elssentially, the 1970 capfume melle ... e

These efforts are of no value. The total funds through 1995
envisioned in the Plan is $267,235,677, before adijustment for
inflation. See Chart at 4. The correspending prepescd EusE s
conmitments through the fall of 1990 (on @ PEae—EREREHEN
bagis) of §190,765,229 réeproescenfs seme 7158 af ‘Ghc EEEE
funding envisioned by KCMSD's Plan through 1995,



forecast future enrelliments." Plan akt 27. Dr. Hunter notes,
moreover, that the enrollments projected in Alternative III are
similar to enrollments that would be achieved if a sufficient
number of nonminority students entered the KCMSD system to attain
the geal of 40% nenminerity enrellment set ferth In TENEEGE
Magmigt Bilam. Sis Plan at 28-29.

Neither Dr. Hunter nor KXCMSD offer any legitipiEs
justificatien for the seleetion of the 1970 captuse SEES G @
basis for predicting future enrocllments, other than unsupported
judgments offered by Dr. Hunter to the effect that Alternative
IIT reflects the anticipated results of changes already bequn and
envisioned for the KCMSD and '"projects the most probable capture
rate."6 See Plan at 29. No substantive basis is set forth for
the selection of the 1970 capture rate, ner is any clplamEl=ia
offered of how the XCMSD will~attain overnight a capture rate of
an era of sixteen years pnast, the last year when the District had
a numerical majority of white students. Clearly, Dr. Honsee G
substituted hope for amalysis. KCKSD, inm turn, Iae lonerEahiEis
considered views of its own Planning Department in adopting Dr.

Hunter's stretcaan in lts Plam.

& The recent depositions of Elaine Tatham, author of the Mid-
imerica Regional Ceuncil ("MARCY). repert entitled EniseililussE
Forecasts," upon which Dr. Hunter relies, see Plan at 10, and
Marlene Nagel, designated representative of MARC, made clear
that the 1970 capture rate utilized in Alternative III was
chosen by them sinply Dbecawse 1t Was a YPear far, ThEGS
significant data exists. Neither Tatham nor Nagel made any
effort to deternine if XoMED is likely $o Eetisn ‘e "EEEE
capture rate, and when such a return would occur.



The contrast between Alternative III *Ereated Rue e,
Hunter's behest and reality can be demonstrated by the data
reported in the Plan itself. For example, Alternatiﬁe 11T
projects a total student enrollment of 44,879 for the 1985 school
year. See Table 15 of Appendix I, at 31. Howewver, the XCHED
Planning Department projected an enrollment of 36;451 fer uhe
1985 school year, see Plan, Table 25, Appendix I at 81, which
was reasonably close to the actual enrollment of 36,259 for the
198471985 school year and 35,590 as of January 29, 13986. See
Plan at 24, Table 27, Appandix T, at 87.

The Planning Department's more recent data and
projections comfirm the felly ef relying ep AlEchEpEiEitus. T
enrollments as a basis for long-range capital planning. In
February of 1987, the. Planning Department issued a report
entitled "Projected Enrollmen£s An@d Scheel Buildime WhilissElen
For 1987-88 Schoel Yeéar (hercafter "“Febrbary Y87 Eagscaass
Enrollments") .’ As that report indicates, the total District
enrollment in September 1986 was 36,309 students, and the

Planning Department projected a September 1987 enrollment of

36,322 students. See February '87 Prejectad Eirdllmants Eie W

7 This report represents an update toe the May 1986 SElsch
Buildimg Ueilizeatien Study cited by bF, HoEsr. See Plan at
40. The School Building Utilizetion Sktufly, tetathiet with e
February '87 Projected Enrollments and a subsequent update and
modification entitled YProjected Enrellmests And Seheel
Building Utilizatien Fer 1987-88 Schesl Yaar, " dated MaEsl G
1987, are set forth in Exhibit 1 hereto., As can be seen by
examining the March 1987 update, its enrollment projections do
net materially differ frem those of Fekhruary 1337.



Finally, the reported enrollment as of January 28, 1887 was
35,899 students,¥ which is elese to the Planning Department's
projection and significantly less than the enrollment that would
be expected if Dr. Hunter's Alternative III were realistic.

The KCMSD Alternative III predictions for future years
are equally misplaced. Alternative III projects an enrollment of
47,107 students for 1990, whereas KCMSD's Planning Department
predicts 37,870 fFfeor that year. 4s neted dbeve, thes nEtE
enrollment inecreases to date indicate that Ehe Plannins
Department's projections are considerably more reliable than
Alterpeitive IXL. Similarly, KCMSD's Altermative III poedicts
47,898 students in 1995; KCMSD's Planning Department estimates
that the 1995/1996 enrollment will be only 39 ,589.9

Enrollment projections undertaken independently by the

School Data Section of the Missouri Department Of Elementary And

Secondary Education (hereafter "DESE")10 further confirm the

8 ROMSH's enrellmsnt as of January 28, 31987 ic ke EErEl oG
its Student Membership Report, which is Exhibit 2 hereto.

9  RcMSD's Altermative IIT is reported at pages 27 il 20 e
the Plan and in Table 15 ‘of 2Appendix I tHarate. e
projections of the KCHMSD Planning Departmelt sre sek Eopehl i@
Tables 25 amd 26 cf Appendix I, &and thie EecEuadliNcnizelBEmere
figures for 1984/199% and January 28, 1986 arve St Henth E
page 24 of the Plan and Tekble 27, Ippendis I at CE—E0:

180  Beginning in the 1978-1979 school year, DESE compiled
enrellment prejections for the schesl districks, boecd <en
accumialated enrellmnant data and ceclicrt survival ek lchic.
Beginning in 1980, DESE previded the =chesl @y EEais 6=
projections for their use in planning and for other purposes,
and it has maintained that practice singe that time. The EESE
projections previously provided KCMSD are set forth in Exhibit
3, hereto, together with other DESE projections of XCMSD



disparity between the student enrollments Dr. Hunter has created
for the purposes of this Plan and the most probable KCMSD student
enrollments for future years. The DESE projections are generally
in accord with those of KCMSD's Planning Department, and thus are
egqually at edds with Rltermative III. Fer example, BESE
projected. a tetal emmellment of 36,028 for 1985 -~ simpilae BE Ghs
KCHSD's Planning Department's projection of 36,451 and the
raported actual enrellment of 36,289. For 199¢, DESE precats G
enrollment of 35,701 students, a figure that is reasonably close
to the KCMSD's Planning Department's projection of 37,870 and
substantially lower than the Alternative III projection of
47,107.11

Finally, more recent available enrollment data also
impeaches Dr. Hunter's Alternative III. In defending his chaice
of 2ltekmafEive IILL, De. Hunte} asserted that "under any of the
projected scenarios, all indicators of future enrollments suggest
a significant increase beyond the enrollment of 36,309 students
for 1986-87." Plan at 28. The real fagts indieals ‘e CEnEsEiay
Although Dr. Hunter's Alternative III posits a total enrollment

of 44,879 in 1985 and Iincreasing enrgllnamts BRcEcIREE

enrollments.

11 The State netes that the text of the Plan SeeicEEg

Altermative LTILL cnpollment @f 47,007 SEEW Plan A 2E
Howevar, in Table 15, Appendix I, the 2lterssiwe FRL i
enrollment 1is prejected at 47,117, The State has relied on

the lower number, but acknowledges thakt thHs dJdifferenes 15
likely immaterial.



actual reported enrollment for KCMSD as of January 28, 1987 was
less than 36,000 students. Again, the real enrollments reported
by KCMSD hardly suggest that additional students are flooding the

KCMSD system as Dr. Hunter assumes they would be by this time.

2. KCMSD's Facilities Suffice To House The Reasonably ,
Expected Student Enrollments Without Additional Expansion.

The data set forth in the Plan itself reveals how KCMSD's
proposal is driven by its demonstrably mistaken assumptions
concerning student enrollments in future years. Ent Rt KEHIE
facilities currently in operation are adequate to house the
present student enrollments, as well as the realistic projected
future enrollments. No additional buildings are required.

The Plan reporfs that KCMSD had 21,087 elementary school
students during the 1985-86 school term in grades K-6, who were
housed in 50 elementary school facilities. See Plan at 29.
Anticipating a change in elementary format from K-6 to K-5 , Dr.
Hunter reports that the Alternative III enrellments for K-S SoF
1995 -- the base year chosen for planning purposes -- 1is 22,943
students. Plan at 38. Based on that assumed stufent enEollEamE-
and a recommended 90% utilization rate, Dr. HuRter asserts Ehat
the existing KCMSD building capacity would house 20,084 students,
and thus that XCHMSD weuld ke shert ef ESapasEp Bake TN
elementary students in 1995, requiring an additional 119.13
classrooms. ee Plan at 42.

This reported "shortfall," however, is contrived from Dr.

e =



Hunter's reliance on Alternative III as the data in the Plan
demonstrates. In fact, HKOMSD's reported cRpdelEy ©f 20 E00
elementary students is more than adequate for the 18,840 students
that KCMSD's Planning Department projects for grades K-5 for that
year, ¢f. Table 26, Bpp. I at 82, and refleets an chee=s cabEel =y
that is capable of absorbing even a substantial increase .in
enrollments if that sheould cceur. Thus, the Plans prepeccd ey
building program for elementary schools reflects in large measure
KCHMSD's false premise of significantly increasing elementary
enrollments. Since the Plan generally contenplates elementary
school buildings that will house from 400 te 600 students, 12 o
least three of the proposed new elementary schools are totally
unnecessary.

The Plan's assérted “sheortfall" in bwildineg Capacity s
equally centrived for the middle and high schoelsg. Again, he ¥y
building program is reguired to accenmedate realisfic StuEEmnE
enrel lnemls ' For Subure yesis. The Plan's predichkien @F &
capacity shortfall of 170.19 middle schesl clasarcemis 5 LOcE
see Plan at 55, assumes that the fictional 2Alternative III
enrollment of 11,896 middle school students 1in 1995 must be

accomodated. See Pleig  &iE Ba=E2 In' Faiet, s S HumiE e s e

12 The proposed new elementary scheols generally are to
accomnmcdate enrollments of 400-600 students, although the
proposed elementary school at New West is to accommodate 1000
students. The average student size for all pEopcled oW
elementary scheals is 565 students. Sees Plan, Table 2, Zpo.
G BTG & .

= 0 &



that the projections of KCMSD's Planning Department for middle
school enrollments for grades 6-8 for 1995 (including special
education and other special students) ig 8,929, see Plan at 53,
and that the capacity of the existing XCMSD middle schools and
the one new middle school already authorized by the Court is
8,322, see Plan at 55, which is virtually the same as the KCMSD
projected enrollment for 1995, Thus, Dr. Huopter's repatacd
"shortfall" of 170 classrcoms is only created by manufacturing an
additional 3,000 students through reliance on Alternative III
enrollments rather than the more likely enrollments that KCMSD's
Planning Department has established.

Similarly, Dr. Hunter reports  that KoMED. PRaailses
Department projections anticipate a total high school enrollment
of 10,649 in 1995—96.. See Plan at e2.%3 Aogerding te Bl
Hunter, the building capaéity of the present high sclicel
buildings is 11, 848. The Plan anticipates an increase in
capacity to approximately 12,073 if KcMSD's challonged e E
Plan is implemented. S8ee Plan at 64. Thws, the SlaE
buildings are adecquate to house the realistic future enrollments
projected by KCMSD's Planning Department, and substantial excess

capacity would be generated if the challenged Magnet Plan is

13 9aple 26 of Appendix I, which Dr. Hunter cifice, reilleabe
Fhgl Enlicell Lmehie. @ Eulye - O71E S SEutlEmEs - The State cannet
determine at this time whether Dr. Hunter's larger enrollment
figure is in errxer, or.whether 1t purperts te dnclnids opEEait=i
students or scme other comsideration that is nhek chpiladReE.
If Dr. Hupnter's larxger cibellpelt Tigure L= R ShieEl,. hie
excess capacity is even greater.



implemented as proposed. In spite of those facts, Dr. Hunter
concludes that all of this additional construction is required to
accomodate Alternative III's fictional enrollment of 13,060.

See Plan at 63-64.

3. KCMSD's Reliance On The Assumed Drawing Power Of Magnet
Schools Is Unsupported By All Available Evidence.

Since XCMSD's Plan places significant reliance on the
anticipated increase in student enrollments that assertedly will
be attained as a result of the magnet programs the KCMSD is
attempting te implement, an examinatien of that propesilthem ds
warranted. In faet, the experience of St Leuis and Hamsas €ty
both indicate that Dr. Hunter's extreme optimism is misplaced.

Like KXansas City, St. Lowis ecatdbliched a Wesals e

attracting a 40% nomuinerity enrollment ilwte its mnagkics celicEilisl

and the Court of ZAppeels held in Liddald ¥ thot DEiEeriaEEiess

magnets should not be approved unless there is "a reasocnable
probability that at least forty percent of the white students

will be residents eof the suburbs ...." Liddelll %, Beidl i

Educatien, 80) F.24 278, 282, reh'w deniad, @04 ‘F.ad S@g

Cir. TI8G). as the EBighth Clrecult neted in LisECI T GRS
1985-1986 school year, only some 115 suburban white students were
attending interdistrict mwmagnets in St, Iouls SHE ErEEs
approximately 375 suburban white students were enrolled in the
intradistrict magnets. Id. at 280. As the Eighth CliEslbit el

only some 12% eof the white students attending interdisteict



nagnets in St. Leunis were from the suburban districts. I8 i
282, n.3. More important for present purpeses, houevers, the 105
suburban white students attending these magnets represent only
some 6% of the total enrcllment for those schools. Cf. id.
Judge Limbaugh's recent opinion in Liddell 1likewise
affords no basis for the optimism expressed by Dr. Hunter and
KoMsD. After examining the 1likelihood of achieving <the 40%
nonminority goal in a proposed magnet elementary investigative
learning center at Kennard, the Court ceneludasd thHat
"probability of attaining a 40% figure within three years seems

untenable." Liddell v. Board of Hdueatien, Ne. 72-100 Gl

slip ep. @t 9 {(E.D. Mo, Mareh 17, 1987).29%  cepslicrier S
likelibood that anether magnet would attain the 40% IonmincE s
goal in the absence of.evidence of progress in that regard, Judge
Limsaineglh noged tHhet Ehe p}oposed renovation costs were an
"astronomical sum of money to risk" in the hope of attaining this
40% goal, and that it ceuld be "“fiseally imprudemtV te epans i
propased sums on renovatien when asuch a leow percentane aF
students were county transfers. Id. at 8.

While the magnet programs of St. Louis are admittedly not

identical to those implemented and propesed for Fanssc @1y S

14 peor the comvenience of the Court, this Epimes: I G
forth as Exhibit 4 hereto.

13 1n st. Louis, the Court began with ap intradi=trisl FeEni
pregram in 1980, and interdistrict nEgnets bedan S WCEN EwnE
increased in number from 1981 through 1984. CurrenEly, EhcEe
are 2€ neghet sehesls in St. Louss.



the St. Louis experience certainly provides reason to question
the rampant optimiem of KEMSD and its expert. The St. DheElkle
interdistrict magnet schools are now in their fourth year of
operation, and their fourth year enrollment of white studants
from the suburban school districts is only 136 students.l6 oo
date, the "“goal" of attractimg a substantial nunber of studsmEs
from the St. Louis suburban school districts inte the ity schicel
system has not even been approached.

The history and experience of KCMSD's development of its
all-encompassing long range magnet program further evidences the

remoteness of the possibility that the anticipated magnets will

The ipterdistrict maghet scheoels din 8. TeuEs -
demonstrated a limited ability to attract white cSubE
students, apd certainly nething apprecching €he 4@ el
established by the Courts. In the years 1983-84, 1984-85 and
Ioigsi=gl6, Eheise isiehicelishhiayel i raist al  crae ey il s alaidc Wb ke
student enrellments freom the suburbs of 4.686, E.60 anE &
respectively. See Intra-City Magnets, Enrellmcnt Awel EussciE
Analysis, Exhibit 5 hereto. The most recent interdistrict
magnet white enrollments Ifrom the St. Louis suburbs fer the
seven interdistrict magnet schools is 6.2% of the total magnet
student. populaEicn. Sea St. Louis Magnet Scheels/Pragrams,
Analysis of Suburban Contributieon 2As OF Cetaber WE, o
Exhikit 6 Berets.

The only magnet themes that appear to have significant
attraction are the Visual and Performing Arts I (WL %
program, which reflects a 10% wvhite suUBEBEEAN = CEEEES
anrollment fer the 1986/87 scheal year, amd Hhe Bty
Middle Magnet, which has an 11.5% white suburbam enrellncnt
for that same school year. The VPA program seems to lose its
attractiveness, however, since the VPA II program shows only a
6.3% white subumrban enrellment. Hd.

16 During this feurth year, the uwhite intEass=EEnes
enrollment 1s approXimately 404 students, for a tatal '@f 40
vhite students 1in the +tetal nmagnet preograms iIn' SE. Lelle:
See Exhibit 6 hereto.



attract the kinds of enrellments that RKEMSD zelies en i@
proposing its Plan. In fact, experience to date confirms the
State's previous concerns that XCMSD's rush teo adept an ill-
considered magnet program made it most unlikely that the program
would accomplish its goals.

KCMSD gave magnet schools very little emphasis in its
initial remedial plan filed in January, 1985, and magnet schools
were not ecnpliasized by this Court unEil June 1985, when it
directed KCMSD to propose a budget for added funding of existing
magnets in KCMSD and to conduct extensive surveys to identify
magnet themes that would be most likely to attract nonminority

student participation. Jenkine v. State, 639 F.Sump. 19, J4-0E

(d.D. Mo. loBs), aff'd in part and wewid in.pieiE, @807 P.28 G

(8th Cix. 1986, metin fer enek Eiliad, U.8.L.%. (April

AS A 9B 7)) ¢ As the Court w}ll recall, XCMSD's Court-ordered
surveys evidenced some community support for programs for gifted
students, as well as for programs emphasizing science and
technolegy, which, in turn, preduced an initial plag cEllne e
some half-dozen magnet schools during the next few years and
further planning based on the experience of those programs. This
proposal was rejected by the KCHMSD Board, however, apparently
because it was not sufficiently sweeping in scope.

Shortly thereafter, KCMSD advanced a considerably mnore

grandiose magnet plan that largely ignored the results of the



Court-ordered surveys ("Magnet Survey"),l7 which had generally
indicated that parents are considerably more interested in the
basics of education than such esoteric concepts as the "Classical
Greek" education and foreign language programs that are currently
showcased by KCMSD.18 1In fact, KCMSD has consistently proposed

magnet programs that generated low levels of community interest

17 Although KCMSD maintains that its current proposals are
based on these surveys, it is clear that its reliance was
minimal. For example, although only a minority of parents were
interested in magnet schools for elementary students, see A
Qualitative Report on Attitudes Toward Magnet Schools at 31,
over half of KCMSD elementary schools are to be converted to

magnets. Similarly, the Magnet Survey reports that parental
interest was lowest in foreign language magnet programs. See
Magnet Survey at 17. KCMSD was unwise to ignore the results

of their own survey; as reported in the XKansas City Times, the
French and the German: language magnet elementary schools
received only a small number of first-choice applications.
See "Magnet Applicants Mainly. Minority," Kansas City Times
(Bpril 23, 1987), atkachcd Nereteo as EabiEit 7. Moreover,
although XCMSD has criticized the surveys, it has made no
apparent effort to undertake additional surveys or engage in
other means of measuring and responding to community interest
and preferences. The handful of community hearings conducted
prior to the submission of the magnet plan generally occurred
after the plan already had been drafted by the consultants and
during the summer vacation, when public involvement in school
activities is at its lowest.

18  Another KCMSD witness, Dr. Holmes, testifed in May 1985
that it is difficult to attract oStudcrts fren paEaeh i
schools and other private schools, see May 1985 Tr. at 22,891~
22,892, and surveys indicate that parents of Gthe SUBUFSa
school systems are generally satisfied with the schools in
their areas. Moreover, KCMSD's Planning Department has noted
its inability te predict the paeSsilile rfuthre WNiEEeE of e
District's magnet and other programs on student enrollments,
and the Planning Department ¢thus has limited its planning
based on a change Iin enrcllnment patkerns to contiraeney
planning so that the District might be prepared in the event
such increases oceur. Sece Scheel Buillding Utilissities SEny
Exbhabit 1 -haseis, 9 ME=lg.
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or were not included in the surveys at all. Thus, it iz #eE
surprising that considerable parental skepticism is expressed in
the recent series of articles on KCMSD's magnet programs in the
Kansas City Star. See Exhibit 8 hereto.

Finally, KCMSD's student enrollment experience to date
provides no support for KCMSD's assumption that the school system
will generate the dramatic turnaround in student enrollments that
Alternative III assumes. Although some modest increases in
enrollment are evident in the 1986-87 school year, there is
nothing to suggest that KCMSD enrollments are experiencing or
will experience the dramatic revival that Dr. Hunter and KCHMSD
anticipate in the Plan. In fact, the actual enrollments for 1985
and 1986 are dramatically below those predicted in Alternative
IXI. ZAdeitieomally, alfhough the XCMSD magnet schools reported
increased enrollments from ghe 19185=861 te  1986=87 Ischeeliveiaie
including an increase of 268 white students, KCMSD's report of
students attending mnagnet programs who lLiwe cutslde She
District's boundaries reveals that, as of Jamuary 1987, Snls saie

55 students had been drawn into the KCMSD magnet schools from the

adjoining ereas. Sag Bxhibit 9, herels. X2

19 1t appears that XCHMSD's ability to attract white students
from private and parechlal schools is mot notably Bateear. I
its article entitled “Schioel affigilals cptiniisiie @ RN
white students" the Kansas City Star reports that only some
120 to 180 district residents who might otherwise have gone to
private or parochial schools have entered the KCMSD magnets.
See Exhibit 8 hereto.



B. RESPONSIBLE CAPITAL PLANNING SHOULD ASSUME RELATIVELY
STABLE STUDENT ENROLIMENTS UNLESS AND UNTIL A
SIGNIFICANT TREND TOWARD INCREASED ENROLIMENTS IS
DEMONSTRATED.,

As the propement of a mnassive leong-randge capiEail
improvements plan, KCMSD bears the burden of demonstrating that
the program it advances. As the United States Court of Appeals

for the Segend Cirewit cautioned in Jptheer v. Nuslicst, 702 Faa8

809, 813 (2@ cir. 1083), carh. dowicd , 466 U.S. 98¢ (Naad e

court must be alert net to permit a schoel bheard te use a CeiEtts
broad power to remedy constitutional violations as a means of
upgrading an educational system in ways only remotely related to
desegregation." This admonition bears particular emphasis here.
Whatever one night think of .the merits of KCMSD's plans for the
renovation of its school system on a voluntary basis, the Court-
ordered remedies must be specifically related to "a current
condition existing from intentional &tate actiem, ™ Washiinsar e

Davis, 426 U.S. 229, 240 (1976), gueting Keyges . Sehicell BilciaeiGis

Ng. 1, 413 U.S. 188, 205 (1973), and the descgrectiichn  meu
mustE be Ealillliored  Eeo it thiet naiEnhEe e R e el N S o Ve

constitutienal wvielation. Sge Hills v. @Gaptoccenise, 428 W.S. 28

293=-94 (1976); Millilsewn v. Bradley, 4383 U.S. 267, @82 [Eww

(Milliken IT). It is apparent that KCMSD has not demcnstrated

any such relationship, and that its Alternative III offers no
responsible basis for long range capital planning.

The facts indicate that KCMSD's Alternative III seriously



overestimated the student enrollments in three of the first five
vears it purported to predict, and there is no reason to believe
that the accuracy of the Alternative III enrollment predictions
for future years will be any better than those of the past. Nor
can responsible capital planning be based on the promise of
reconsideration in future years if experience suggests that the
Alternative III “enrollments are '  too “éptinisticel IKEHSD's4Piah
contemplates commitments of more than 70% of the total funding
prior to the time that its suggested reevaluation would occur,
and by that time KCMSD and the State would be trapped in a
capital improvements plan designed for a school district that
bears little relationship to the one it must manage.

It “fact, RCHMSD'S Plan approaches ‘the” student* enrel Iment
question in a backwards manner. Responsible planning for the
long range capital needs of.KCMSD must be based on the most
likely future student enrollments, not some desired result or a
goal that has not been demonstrated to have a strong chance of
attainment’ 20" ' po date] ho-signifieant® incPedSe"#n“taka? HudN:

enrollments is evident, and all available data =-- including

enrollment projections generated by KCMSD's Planning Department

20 Rresponsible planning shoul’d also include contingency plans
for additional facilities in the event a significant increase
in enrollments begins to emerge. Since KCMSD has based its
Plan on the unrecalistically large enrollments of Alternative
III, howeéver, .o Shth contibgency. plamiing* is ‘dpperenti &l'l
that KCMSD offers in this regard are a few statements that it
wlil . reconsidskr. Ttg (ovardall pPlan In'a Fau™ yaes™ —SY50= il
time major capital expenditures will have been committed.
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independently -of +%his 1litigatien -- indicaie Ethat REEE
enrollments either will remain relatively stable or increase only
modestly during the coming years. Finally, the critical media
coverage of KCMSD's magent programs in the local newspapers,
combined with the recent failures of the KCMSD tax and Land
initiatives to obtain even simple majority support, hardly.
evidence the kind of community support that suggests a dramatic
turnaround of enrollment patterns.

In sum, there is no basis for accepting the ephiniictic
scenario of Alternative III as the basis for long-range capital
planning. Instead, the assumption of stable student enrollments,
or, &at best, nedest growth, should be the prenise of ey ek
range capital improvements program for XCMSD, and should remain
the premise until somé other trend is firmly established. 2Jny
planning that assumes signiffcantly larger enrollments should be
limited to centingeney planning, directed to the Idenblficei=icn

of modifications that might be reguired to accomedate a laEeEs

student population if it should appear.Z2l

21 The Sehoel Building Utilizatien Studly, ot deprth da
Exhibit 1 hereto, provides an example of such caltipEcTes
plammning. Neting the that the impaet of nAEReE Schesl
attendance, possible voluntary transfers, Court-ordered
minimum elass sizes, and implementatiem of nmididle cchasils
"cannot be predicted at this time", the Planning Department
recomended against changes in school attendance zcnes and
buildimg wtilizatiens based on thesa NPT EERENIE
considerations, see Schoel Building Utilizaticom Sbuey =t 15,
and previded some centingeney planning e FeceEiEe Eike
posgibility of lncredcesd emrellments. Xd. @kt 16, 17.
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C. KCMSD'S PLAN MISTAKENLY PROPOSED TO ALLOCATE THE
MAJOR FUNDING RESPONSTBILITY ON THE STATE.

KCMSD's motion asserts that the State is "the primary
constitutional violator responsible for segregation within
KCMSD," KCMSD Motion at 3, and thus seeks an order requiring the
State to fund some 94% of the total capital improvements proposed
for awtherizatioh prier te the fall of 1990. TOED's cembeltic
that the State is “the primary cénstitetional vielatex™ ia
sericusly ot cfds with the Easts. BEgually impertamt, HeMEBDls
proposed funding allocations are precluded by the Eight Circuit's
decision in Jernkins, which establishes that equal fundiné
responsibilities are required in capital improvements and other
desegregation programs. KCMSD's Plan is simply a continuation of
the capital improvements first ordered by this Court In JuneteE
1985. The Eighth Cirecuit's rejection of disproporticiiate SibmElime
for the initial capital inprevesments efferts contsalls Lese b
waell. Thus, there i ne basis for ordering that any IuEns
capital improvements receive greater State funding than from the

RCMSD. See generally, State's Response To KCMSD's Memorandum

Regarding Allocation Of Funding Responsibility For Desegregation

Remedial Pregramis, Filed en April 23, 1987.



IITI. CONCLUSION

KCMSD has failed to demonstrate either that the Long
Range Capital Improvements Plan it proposes 1is necessary or
appropriate to address the real needs of the District, or that
the construction program it seeké is a reasonable means ©of
addressing the needs of this Court's desegregation decrees. The

State therefore urges that KCMSD's Motion be denied.

Respectfully Submitted,

William Webster
Attorney General

Terry Allen
Deputy Attorney General

Michael J. Fields
Assistant Attorney General
(B2 7 51=0553L

L
F§o{]/ #Wi4f§/1_/

H.” BarftoW Farr, ILT

bavid RB. Bewyd

Beth Heifetz
OneX, Klein & Farr
2550 M. Street, N.W.
Vashineaiem, D.C. 20037
(2@2) 775-0l84

Counsel for the
State of Missouri

Dated: May 6, 1987
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I hereby certify that a copy of Opposition Of The State
Of Missouri To KCMSD Motion For Approval Of Long Range Capital

Improvement Plan was hand delivered to:

Allen R. Snyder

Hogan & Hartson

Columbia Square

555 Thirteenth Street, N.W.
Washington, D.C. 20004-1109

and was mailed first-class, prepaid postage on this 5th day of

May, 1987 to the following:

Al AR B enisom),  THk

Benson & McKay

911 Waih, Suige 1430

Kansas City, Missouri 64105

Theodore M. Shaw
99 Hudson Street, 16th Floor
New York, New York Q@IS

Michael Gordon
1125 Grand Avenue, Suite 1300
Kansas City, Missouri 64106

James Borthwick

600 Five Crown Center

2480 Pershing Road

Kansas City, Misseuri 64108

Bl "’{?/u_%%/fl/

Beth Heifetz

Dated: May 5, 1987
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