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DEFENDANT ST. LOUIS COUNTY SCHOOL DISTRICTS'
MEMORANDUM IN OPPOSITION TO PROPOSED INTERVENOR
ST. LOUIS TEACHER UNION'S MOTION TO INTERVENE

I

BACKGROUND

"DefendiamEsim i 'l not trace the long history of this case,
now in 1ts twelfth year.1 However, defendants do feel
constrained to remind the Court that this same applicant for
intervention had been requested to intervene as a party to the
lawsuit as long ago as 1975, when the consent decree was
fashioned, and declined.

The Union has changed its position and now, as all existing
parties to the lawsuit stand on what has been referred to on at

least one occasion as the, "verge of a monumental breakthrcugh 1n

LT e |

the disposition of inter-district school desegregation Dby
voluntary means. . ."(H(2185)83), the Union seeks inter ag
a party toRsehEillegige  certain elements of the set’

agreement.

‘ lThe clayton  KiEskweod and Ritenour SChOS'l didl‘ crder
this memorandum although they are not parties
for their joinder having been stayed.




Recently, this Court has had occasion to address itself to
similar requests. On February 18, 1983, the Union filed a Motion
for Leave to File Suggestions with regard to the proposed
"Agreement in Principle" (H(2143)83). iEmt=lkilc s Cotir t Y o loaeEns
(H(2140)83) which denied the Union's motion, it stated:

the Court cannot, at this eleventh hour, grant special

recognition and privileges to interest groups who are

not parties to this case. The Court has endeavored, by

appointment of the amicus curiae and various

committees, to provide a means of input for non-party
interests. Were every element of the interested public
permitted a special right of input into the proposed

settlement, or any phase of the litigation, there would

be no progress.

ACS T TR e a f ford various non-party interest groups
a reasonable means of input without unreasonably expanding upon
the already overwhelming number of parties, this Court entered
its order of March 2, 1983 (H(2159)83), wherein it permitted the
filing of such Statements in Opposition to the "Agreement in
Prinecspiisi s rferisa1d "Agreement in Principle"” had been made
jelblsi L L@

SheaElENliercafter, the North St. Louis Parents amd Citizens
for OQuality Education, etc., filed its Motion to Intervene
(ER(ENTCUN I el peeley "o The lawsuit., In its order of April 6,
1983 (H(2270)83), this Court again evinced a very genuine concern
about the already unwieldly number of parties to the instant
litigation. The Court, in addressing itself to the motion, chose
to evenlddelRiE s EEmeshita ]l wiglations of Fed.R.Civ.P.24, and
turned instead to the merits of intervention. Rather than

unnecessaniiv GEEE e T sNEourt to 1itself, defendants feel it 1is

suf f YeTERiESReN Sa  SEBEEENEREN la st four pages of this Court's order




is replete with reasons why the further addition of parties 1is
inappropriate.

Defendants believe that this factual backdrop is itself
sufficient to warrant denial of the Union's most recent attempt
tc intervene at this, the waning stages of 1litigation. However,
defendants will address themselves to the merits of the pending
Mo ENen S aE iR e motion of the North City Parents

Ccouy e ally

JL L

INTRODUCTION

The St. Louls Teacher's Union, Local 420, has filed a Motion
for Leave to File a Motion to Intervene, a Motion for
Intervention, Suggestions in Support of its Motion for
Intervention, and an Intervenor's Complaint, wherein it seeks
leave SECNIERE= S IEEIeNe matter of right, pursuant to Fed.R.Civ.P.
24(a) as a party to the lawsuit involved. There may be no
denying that the Union is the proper representative of the class
of teachers, ete., it purports to represent. However, although
they have characterized their motion to intervene as an attempt
te interaEEEENENNNENEE e stage, it appears that the Union is
attempting to intervene for the purpose of establishing the
1liabi THEvRNE RS e 880l Districts with regard to alleged
discriminatory employment practices. As this Court is profoundly
aware, the "Settlement Agreement" was fashioned under a stay and
the upcoming ORISR Ts not being held for the purpose

of establishing ae@aiidanes" 1iEbility, which is the subject of




the stay. Insofar as the Union's Motion to Intervene and
Complaint are seemingly predicated upon establishing defencdants'
liability for alleged discriminatory employment practices, it
ought be rejected. The only liability established thus far has
been that of the State and St. Louis City Board of Education.

Seey Liddeilll fvi yBeaidclicdamaidmnelaithitony;. 491 F.Supp. 351, 360 (E.D.Mo.

1980 e it d, CSESEEEREN N Cir, 1980).

The Union's argument is that the Settlement Agreement
conflicts with & pre-existing "Policy Statement" between the
UnitonNaitdMRENEINSIEHoEICN @it Board of Education. Said "Policy
Statement” 1ig broad and far-ranging in that it addresses itself
to wages, hours, terms and working conditions, as well as the
esoteric goal of removing the "vestiges of employment
discrimination”. EEENstons  states that the "“Settlement
Agreement" either conflicts with the pre-existing "Policy
Statement", or ignores the "Policy Statement”, and retards the
Union's ability to effectively negotiate as a bargaining unit on
behalf of its member employees. What the Union seeks is a
"Settlement Agreement" which would not result in a reduction or
loss of jobs for its member employees and gives them a right of

first empleojme i NERNNERNE County School District signatories to

the "Settlement Agreement".




ALIGAC

THE ST. LOULSHTELEGHERMSEUNTEN IS NOT
A PROPEE EARTVEUNDERESHOEE2ENSEBED, R, CIV. P.

The most obvious reason to deny the Union's Motion to
Intervene as a partyplaEEEEEERNES its lack of standing under
Eed. R. Ciwv. BPOSoRREsInEeasiiaSislaction, such as this one, a party
seeking to intervene as a plaintiff must meet the requirements of

beth RullleistRo 38 ancde Nl R,. Civ. P. See Kusner v. First

EEUE e PO R.D. 606 (E. D. Pa. 1977). As

defendants earlier stated, there is probably no denying that the
Union 1is the proper representative of the class of teachers,
etc., it seeks to represent. But the teachers and others
represented by the Union in their capacities as employees or
potentiaiNEREaN SN e T the Board of Education of the City of St.
Louls arE BRI R Capacities, members of either Plaintiff
Cclass whECINNEEERESESNNCectified in this suit. In a class action
‘"limitation of intervention to class members is so accepted that

the rule is assumed and not discussed." Kusner v. First

Peniis i SN EEEEa S teny /4 F.R.D. at 610, Citing 3b Moore's

Federalli S EraleidicemMlcecEtteon: 23.80015], 23.90. For this reason
alone, the Motion to Intervene should be denied.

THeN N WS, " Vulcan Society v, Fire Department,

City aof RIS R, 437 (S.D.N.Y. 1978) and Armstrong

V.. O CeonnciNES NSNS RN (E .. Wisc. 1977) are not te the

contrary. In Vulcan, the claims asserted were employment
discrimination claims and the plaintiffs were suing based on

their status as employees—--the same status on which the union's

representakbion SpE St ismeEaEien.’  In' Armstrong, the uniomsSeuee,




Wi EIREEES "Eensent of TallimEadEEae ot partticipate as an

’ "undesignated" intervenor, "only at the District Court level
. = .tel actively ipaEtaicEieElHeERSnS the formulation and
implementation of plans to eliminate. . .racial segregation in
the Milwaukee publiicSEGRSENEESEEem. .- ." 75 F.R.D. at 453. The
Court i AEms tront SduaEEReuEn ‘consider the applicability of the

Rled S et isctie n B mNeala N Decalise of the parties' consent to
the intervention and the very limited role which the union
sought.

Thus, the two casecs cited by the Union in its Memorandum are
readily distinguishable, and cannot be said to afford the Union a
basis for standing. Lack of standing is, in and of itself, a

sufficient reason to deny the Union's Motion to Intervene.

ALY

MEIESSSFOUIES S IHAGCGHER ' S UNION IS NOT ENTITLED. TG
INTERVENTION AS A MATTER OF RIGHT PURSUANT TO
EIERESESESRERS A N REAT 1T "DOES NOT MEET ANY ONE CF
THE FOUR REQUISITE FACTORS DELINEATED IN SAID RULE.

FadtiE @R e reads  in pertinent parts as follows:

(2 IETE RO R RICHT,  Upon timely application
anyone shall be permitted to intervene in an action:

. eEsEEEEREI SSRGS applicant claims an  interxest
rel dnings S OMENS S cperty . or transactien which is the
subjesil Ea "tile sictibn and he is so situated that this
disposition of the action may as a practical matter
impait Jor “TnpEEe BN sebisl ity to protect that interest,
unless the applicant's interest is adequately
represented by existing parties.

Thus, "HediET v SEN e e e e = Folir requisite elements to

intervention, and the failure of the intervenor to establish the

. existence of any one of these elements is fatal to its right to




intervene. The four reguisite elements that the application for
. intervention must establish are as follows:

(A) That the application be timely;

(B) that the proposed intervenor demonstrate an
interest relating to the transaction which is the
subject of the action;

(C) that the proposed intervenor is so situated that
the disposition of the action may as a practical
matter impair or impede his ability to protect
that interest; and,

(D} that the proposed intervenor's interests are not

adequately represented by the existing parties.

o )
THE ST, LOUIS TEACHER'S UNION APPLICATION
TO INTERVENE IS UNTIMELY.

NAACP v. New York, 413 U.S. 345 (1973); Stadin wv. Union

El catmiic MecRINNCIGIGIR IGO0 (I8th Cir. 1962); Stallwertht Al

Mor sainidefaucicioas M AN(CL @ir. 1977); McDonald v. E. WREEcNInG,

430 B aZdasiticEmmEsianmEsnEan o 0) - U.SL v. Carroll CountyiSEBeandMes

Education, 427 F.2& 141 (5th Cir. 1970), all recognize the
inexact nature of any timeliness determination, and all require
that said determination of timeliness be considered in light of

all the circumstances surrounding the individual case in which

interventicon is sought. "Stallwerth, supra, invoked aphiTcsEson

of the following four part test:

. il The length of time which has passed since the




proposed intervenor became aware of his
interest;

2 Prejudice which might inure to existing
parties by virtue of the proposed
intervention:

3. Prejudice which might inure to the
intervenor's rights if it is denied
intervention; and,

4, Any unusual circumstances which may (or may
not) favor intervention.

The Union has been aware of the existence of this case, and
the potential for its interest herein, since its inception. On
at least one occasion, in 1975, it declined an invitation to
intervene as a party. Defendants respectfully suggest that the
Union has bheen aware of its potential interest herein and has
eschewed. sl Gt unity toSpaEleRpate Sl ethcareby protect its
interest. Consideration of the passage of time since the Union
has become aware of its interests herein should foreclose its
intervention at this late stage.

RS NS R ClET prejudice which would inure to the
parties herein, as they presently exist, if intervention is
permitted. The addition of further parties at this late stage
wi L TSR thie 1itigation and later implementation ofEihc
"Settlement Agreement", possibly beyond the beginning of the next
school year. Phis Court must take into aceount Ethe labseikens
nature of the task the present parties have undertaken, '‘and in

which they have, to date, succeeded.




Defendants respectfully submit that the Union has failed to
establish that it will bBe subSEamtially prejudiced if it is
denied intervention.  LEEEEHIEESEEESTGgestion that its bargaining
power will be somehow diminished if its motion is denied is mere
conjecture. - Mere cai e BEEENGESEDeculation on the part of the
Union should not be permitted to outweigh the prejudice to the
existing parties herein.

DefcndantemrespaaE Rl submit that "unusual circumstances”
exist in this case which, at this late stage, warrant denial of
ERE U et e Y vene, The existing parties, having
reached their settlement, are now charged with the burden (should
the " SeftiialeniNEae e cepted) of implementing this broad and
far-reaching plan. [lilecs to 'say, any delay in d&s
implementation will prejudice not only the parties herein but the
students involved.

ES e N e r e going, 1t 1s impossible for the. Umien to
mainTH RN s b i tted a "timely" applicatien to

intervene and its application ought be denied on this basis.

B

THE ST. LOUIS TEACHER'S UNION HAS NOT
DEMONSTRATED A SUFFICIENT INTEREST IN THE
SUBJECT ACTION TO WARRANT INTERVENTION.

3b Moore's Fed. Prac. § 24.07 indicates that the
liberalization of Rule 24(a) was not aimed at revising the nature
of the applicant's interests but focused mainly on relaxing the
requirement Cthat tHe aAppli@ant would be bound under %he dectrine

of res judicata. As observed by Judge Wright,




SRl requined’ s ReorSinFemvcenitilonsiils  a direct;,
sulbstantial o legailliAeeEcEtalbilice interest in the
proceedings. Hobson v. Hansen, 44 F.R.D. 18, 24 (U.S.

D, Co LOBEY ¢

The Union has attempted to demonstrate that it has such an

interest in the ipnstailsEEEEaSEEn By virtie .of Vulean Soegiety v.

Firemen Department, Cilt Ml te Plains, 79 F.R.D. 437 (B.D.

M. ¥. 1976 anci i e Ol Connell, 75 F.R.D. 452 (E.D.

Wisiec. 0 7E =S R e Ehe interest it has demonstrated

appears more akin to those involved in Horton v. Lawrence County

BeahaciNcsTtichicElF o ISIsET 0 735 (5th Cir. 1970) and. Bennett v.

(SIS RS e Education, 437 F.2d 554 (5th Cir. 1970},

wherein the National Education Association was denied leave to
intervene SECMNEREEEaE the interests of black teachers in a
desegregation case brought by students and parents. The interest
regquirement is so inextricably tied to the adequacy of
representation by existing parties, that it will be discussed

more thersusiEEaasEubheading D, infra.

€

THE ST. LOUIS TEACHER'S UNION HAS NOT DEMONSTRATED THAT
IT IS SO SITUATED THAT THE DISPOSITION OF THE
ACTION MAY AS A PRACTICAL MATTER IMPAIR OFR IMPEDE ITS
ABILITY TC PROTECT ITS INTEREST AS TO WARRANT INTERVENTION.

The Union's assertion that the proposed "Settlement
Agreement" may as a practical matter impair or impede its ability
to protect its interest is equally strained. Subsection B
(beginning on page 4 of their Memorandum in Support) contains two
admissionsiahineh SeanNeironl of its assertion. The first .such

admission is contained in the first paragraph, under Subsection B

on page 4:




2s set forth in the Motion (Paragraph 7) many wage,
HBur and working SoRdENEn NIRRT Re sl of  concexi to
teachers are glossed over or ignored in the "Settlement

ZErcement s Thess spnisens. wielilld wewdin areas of
bargaining between wEilc SRS S e Board. (Bmphasis
adeed ) .

Essentially, the Union complains that the "Settlement Agreement"
ought address itself to matters which are properly left to
negotiations between the Union and the Board. Defendants fail
toc see how the "Settlement Agreement" can be said to impinge upon
matters contained in the "Policy Statement" when the "Settlement
Agreement" itself avoids the topic. Certainly, no language in
e Tt can be said to impede or retard the
Union's ability to effectively bargain as the representative of
the class it purports to represent in negotiations between the
nklcnMemcii@ie st . Siouds School Board.

The Union's second admission is contained in the first
sentence, in the second full paragraph, on page 6 of their
Memowsietm, in Support:

. . .[Tlhe "Settlement Agreement" does not foreclose

private suits against the defendants over employment

dilschdbmsinaitsitons. = . . .

The Union argues that the "Settlement Agreement" should
include a provision which addresses discriminatory hiring
practices, and states that the failure of the "Settlement
Agreement"” to include such a provision makes employment
discrimination suits more difficult for its members to prosecute.
The Union suggests that the "Settlement Agreement” will somehow
be raised as a defense to any such suit. The Union has not
demonstrated how employment discrimination suits will be more

difficult for its members to prosecute, either against SEles ENE:

= S -~




Badrd for va contract hrglelarmmERS e S dant County ischool Boards
in an EEOC action. Again, such arguments are mere speculation on
the part of the Union with no cited basis in either fact or law.
In fact, it would appear from the face of the "Settlement

Agreement" that it respects the right of the St. Louis Teacher's
Union to continue to negotiate the terms of employment with the

employer of its members.

D

ANY POTENTIAL INTERESTS REPOSED IN THE
ST. LOUIS TEACHER'S UNION IS ADEQUATELY REPRESENTED
BY EXISTING PARTIES.

It has been said that the requirement of inadeguate
represeEficci ISR ting parties is a precondition  to
intervention under Fed.R.Civ.P. 24, See the dissenting opinion of

Justice SEEE S - scade Natural Gas Corporation w. El Paso

Natural Gas Cec.,, 386 U.S. 129 (1967) and 3b Moore's Fed.Prac. §

24,07 [4]. The burden to show that representation by the
existing parties is inadequate is borne by the applicant for
interve e hENSEEaEEee Fed, Prac. § 24.07 [4].

Defendants respectfully submit that the Union has not
successfully carried its burden of demonstrating the requisite
inadequacy of representation merely by showing that the
"Settlement Agreement" fails to address itself to certain
specific items that the Union would like to see included in the

instrument. Adams v. Baldwin Board of Education, 628 F.2d 895

(5th €ir. 190N SNy ery Court has recognized, in ke GudciEas

April 6, 1983 B2 270)83,




That a renedy NdEsSRcnditiassaenms-iattsproposed by
movants is suggested by the parties or adopted by the
Court, does not mean movants' interests are not
represented. Sec NSNS R aamaceunEy. . Board Jof
EBducation,. 567 SEeZcEiaucisivisne NS Cir, (17978)
(affirming denial of parent's motion to intervene a

school desegregation case). BAs long as the Court 1is
satisfied that movants have an opportunity to present
their views dndCHEISNSERE NteTest, c.g9., in quality

education, are considered by the parties, then
intervention may be denied. See U.S. v Marion County
School DisEai =46 (5th Cir. 1978); Penick v.
Columbus Education Association, 574 F.2d 889 (6th Cir.
197G ¥

In Paragraph 9a of the Union's Motion to Intervene, the
Union complains that the 15.8 percent staff employment goal
reflected in the "Settlement Agreement"” is inadeguate, and cites
as its basis the established goal of the "Settlement Agreement"
of 25 percent black student enrollment in the Ccunty School
Districts. The Union states that the 15.8 percent figure is
inadequate in view of the 25 percent figure, and questions how
the lEISEmsEciscil-iclcalched. The Union's position, that the
percentage of black students in a district should determine the
percenitagclNcNEi-lcMEcaclicr:sl in° that district, has bkbeen
specifically rejected by the United States Supreme Court in

HazellwoeditsclioelEnis-iivasi, 5. , 433 U.S. 299 (1977).

It is illogical to assume that because the "Settlement
Agreement" failed to reflect the basis for the 15.8 percent
figure that the Union's interests have not been adegquately
represented. fnicekiniNcs I fact, the 15.8 percent filgurelwels
achieved as a result of considerable and serious negotiations
between the County School Districts and the NAACP, as were the
hiring ratios. 1Indeed, the 15.8 percent figure is based upon

1980 census data for the St. Louis SMSA which is the proper legal

- 13 -




standelmd. tnder HazelwoeslShbmas S Blee 15 no question but that
the "Settlement Agreement" incorporates a reasonable and soundly
negotisted Affirmative Action program for the hiring of faculty.
Furthermore, Paragraph 9e of the Union's Motion to Intervene is
misleading in that the Union earlier admitted that the
"Settlement Agreement" does not foreclose any individual member
employee from maintaining an employment discrimination suit.
This will remain true under the laws peculiar to the EEOC long
after the 25 percent student goal is achieved.

The Unicn also reguests intervention so that it might
chiassiSncEN NG e i Fied" standard for hiring faculty
members for which the "Settlement Agreement" provides. Again,
this standard was achieved as a result of laboriocus negotiations
between the NAACP and the County School Districts, and was
ultimately reconciled as being in the best interests of the
students and the parties. An employer not only has the legal
right to chocse the last qualified candidates but it has, "

. . .discretion to choose among equally qualified candidates,
provided the decision is not based upon unlawful criteria."

Texcs Hep i e T airs v. Burdine, 450 U.S. 248, 259

( 1T 3Rl

Consideration of the foregoing matters leads to the ultimate
conclusion that the provisions of the "Settlement Agreement" over
which the Union is concerned, were the result of serious
negotiations in which any interest it might claim has been

adequately represented by the existing parties.
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CONCLUSION

Defendants respectfully submit that the Motion to Intervene
of the applicant St. Louis Teacher's Union ought be denied as it
has mnot demonstrated that it, Talls W IENESEEEE S cite
parameters of Fed.R.Civ.P. 24(a), and intervention at this stage
would prove extremely prejudicial to the interests of the
el ine parties. " Defemdants suggest thaf EHCEMEERER s Motion to
Intervene, etc., be considered as a "Public Comment" filed in
accordance with this Court's earlier order of March 2, 1983
(H(2159)83) and that they be given an opportunity to air their

grievances at the upcoming "Fairness Hearing" of April 28, 1983.
Respectfully Submitted,

ERG AND CROTZER .
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DERBLD E. CROTZER, SR. # 9434,f

Attorneys for Defendant . /f
Normandy and Wellston School
Districts

230 So. Bemiston, Suite 1010
Clayton, Missouri 63105
314-727-9400
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=

torneys for Defendant
Normandy and Wellston School
Districts
230 So. Bemiston, Suite 1010
Clayton, Misscuri 63105
314-727-9400

On behalf of:

Mr. Robert P. Baine, Jr. and Susan E. Kaiser
Attorneys for Hazelwood School District
Baine, Edwards & Wideman
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Clayton, Missouri 63105

Mr. Donald J. Stohr, R. J. Robertson and James W. Erwin
Attorneys for Parkway School District

Thompson & Mitchell
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Mr. John Gianoulakis

Attorneys for Pattonville and Ritenour School Districts
Kohn, Shands, Elbert, Gianoulakis & Giljum
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Mr. Kenneth V. Byrne

Attorneys for Valley Park School District
Schlueter & Byrne
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Mr. Robert G. McClintock

AtEewpey for the School DiSErEtoE ol
City of Ladue

705 Olive Street, #722

St. Leuis, MisseuiisSsoraiil

Mr. George J. Bude

Attorneys for Bayless School District, Brentwood School District,
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Ziercher, Hocker, Tzingberg, Human & Michenfelder
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Iir. Roebert W. Copeliand

Attorney for Webster Groves School District and Rockwood School
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Brackman, Copeland, Oetting, Copeland, Walther & Schmidt

130 South Remiston, Suite 600

Clayton, Missouri 63105

Mr. Henry D. Menghini and Robert J. Krehbiel
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IBELS eIl @ &

Evans & Dixon

314 No. Broadway, 1l6th Floor

St. Louis, Missouri 63102

Mr. Bareramsiilecm=tane , Jr.

Attorneys for Kirkwood School District R-7
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Murphy & Associates, P.C.

120 South Central Avenue, #938
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Mr. Richard H. Ulrich and Mr. James F. Sanders
Attorneys for Maplewood School District
Shifrin, Treiman, Barken, Dempsey & Ulrich
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Clayton, Missouri 63105

Mr. Francis L. Ruppert

Attorneye for® Mehileille Schoel District
Ruppert, Westhus & Benjamin

8000 Bonhomme, Suite 201
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U.S. Department of Justice
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Mr. Thomas I. Atkins
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