IN THE UNITED STATES iDISTRibT Cbtiei FOR THE
SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION
UNITED STATES OF AMERICA
by NICHOLAS deB. KATZENBACH,

Attorney General of the
United States

Plaintiff

v.

)
)
)
)

)
) CIVIL ACTION
) NO.

AMITE COUNTY SCHOOL DISTRICT, )
ET AL.

)

Defendants. )

MEMORANDUM OF LAW SUBMITTED BY

TRE UNITED STATES SUMMARIZIN-d
THE PRINCIPLES APPLICABLE TO
SCHOOL DESEGREGATION CASES

greg 4.ted Public Education.

1. The Right_To A,

In Brown v. Board qk EAticatj,on) J47 U.S. 483, 495 (1954),
the Supreme Court déciated "that

ift

the field of hib1ic

education the doctrine of Sei)arate but equal' has no place."
This signaled the demise of racially segregated public
schools. During the following term in the second Brown
case, 349 U.S. 294 (1955) the Court set forth principles
to be followed by the district courts in formulating
desegregation decrees. The Court said (349 U.S. at 300-301):
In fashioning and effectuating the decrees,
the courts will be guided by equitable principles.
Traditionally, equity has been characterized
by a practical flexibility in shaping its
remedies and by a facility for adjusting and
reconciling public and private needs. These
cases call for the exercise of these traditional
attributes of equity power. At stake is the
personal interest of the plaintiffs in admission
to public schools as soon as practicable on a
nondiscriminatory basis. To effectuate this
interest may call for elimination of a variety
of obstacles in making the transition to
school systems operated in accordance with the
constitutional principles set forth in our
May 17, 1954, decision. Courts of equity may
properly take into account the public interest
in the elimination of such obstacles in a
systematic and effective manner. But it should
go without saying that the vitality of these
constitutional principles cannot be allowed to
yield simply because of disagreement with them.
While giving weight to these public and
private considerations, the courts will require
that the defendants make a prompt and
reasonable start toward full compliance with our
May 17, 1954, ruling. Once such a start has
been made, the courts may find that additional
time is necessary to carry out the ruling in an
effective manner. The burden rests upon the
defendants to establish that such time is
necessary in the public interest and is
consistent with good faith compliance at the
earliest practicable date. To that end, the
courts may consider problems related to
administration, arising from the physical
condition of the school plant, the school
transportation system, personnel, revision of
school districts and attendance areas into
compact units to achieve a system of determining
admission to the public schools on a nonracial
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basis, and revision of'local laws and
regulations which may be necessary iri solving
the foregoing problems. They will also
consider the. adaquacy of any Plans the
defendants may Oropose to meet these problems
and to effectuate a trdhsition to a racially
nondiscriminatory school system. During this
period of transition, the courts will retain
jurisdiction of these cases.
Subsequently, in Cooper v. Aaron, 358 U.S. 1 (1958)
the Court restated its position. It made plain that
hostility to the constitutional aspirations of Negro
students would not constitute an excuse for delaying the
desegregation process. The Court declared (358 U.S. at 7):
[T]he courts should scrutinize the program
of the school authorities to make sure that
they had developed arrangements pointed
toward the earliest practicable completion
of desegregation, and had taken appropriate
steps to put their program into effective
operation. It was made plain [in Brown]
that delay in any guise in order to deny
the constitutional rights of Negro children
could not be countenanced, and that only a
prompt start, diligently and earnestly
pursued, to eliminate racial segregation
from the public schools could constitute
good faith compliance. State authorities
were thus duty bound to devote every effort
toward initiating desegregation and bringing
about the elimination of racial discrimintion
in the public school system.
Thus, as the court of appeals said in Stell v.
Savannah-Chatham .bunt Board of Education, 333 F. 2d 55,
62 (C.A. 5), cert. denied 379 U.S. 933 (1964) "Desegregation
then being the order of the day, the only question left in
the usual case . . . concerns the manner in which it is to
be accomplished, and the time allowed for that purpose."
2. With All Deliberate Speed. As time went on,
the concept of "deliberate speed" changed. The rule became
"the later the start, the shorter the time allowed for
transition." Lockett v. Board of Education, 342 F. 2d 225
(C.A. 5, 1965). As the Court said in Goss v. Board of
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Education, 373 U.S. 683, (1963)i
[W]e are not unmindfUt of tht deep-i-obted
problems involvedi. i ,trideed* It was Consideration for the multif4riods local difficulties
and 'variety of obstacles } which might arise
in this transition that led this Court eight
years ago to frame its mandate in Brown in such
language as 'good faith compliance at the
earliest practicable date' and 'all deliberate
speed.' Brown v. Board of Education, 349 U.S.
at 300, 301. Now, however, eight years after
this decree was rendered and over nine years
after the first Brown decision, the context in
which we must interpret and apply this language
to plans for desegregation has been significantly
altered.
Then in Griffin v. Prince Edward County, 377 U.S. 218, 229
(1964) the Court said 'There has been entirely too
much deliberation and not enough speed in enforcing the
constitutional rights which we held in Brown v. Board of
Education, supra, had been denied Prince Edward County Negro
children." And finally the Court in Bradley v. School Board,
382 U.S. 103, 105 (1965) declared: "Delays in desegregating
school systems are no longer tolerable." See also Rogers v.
Paul, 382 U.S. 198, 199 (1965).
While the courts did not formulate a particular
time period which would be permissible to effect the
transition, on a case-by-case basis they narrowed the
outer limits of "deliberate speed." It was not long ago
that a five or six-year transition period could be justified
upon an adequate showing in this circuit. Stell v. SavannahChatham Count" Board of Education, 333 F. 2d 55 (C.A. 5),
cert. denied 379 U.S. 933 (1964). It is now clear that any
desegregation plan, if it is to be legally acceptable,
must reach all grades by the 1967-68 school year. Singleton
v. Jackson Municipal Se arate School District, 348 F. 2d
729 (C.A. 5, 1965).
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3.. Reliance do AdMinistiative Stdndards, The Court

in Singleton not only set the target date for total school
desegregation but it also welcbmed the desegregation
standards established by the Commissioner of Education
pursuant to his authority under Title VI of the Civil
Rights Act of 1964, 42 U.S.C. 2000d - 2000d-4. The Court
said (348 F. 2d at 731):
We attach great weight to the standards
established by the Office of Education.
The judiciary has of course functions
and duties distinct from those of the
executive department, but in carrying
out a national policy we have the same
objective. There should be a close
correlation, therefore, between the
judiciary's standards in enforcing the
national policy requiring desegregation
of public schools and the executive
department's standards in administering
this policy. Absent legal questions, the
United States Office of Education is
better qualified than the courts and is the
more appropriate federal body to weigh
administrative difficulties inherent in
school desegregation plans.
If in some district courts judicial guides
for approval of a school desegregation
plan are more acceptable to the community
or substantially less burdensome than H.E.W.
guides, school boards may turn to the federal
courts as a means of circumventing the H.E.W.
requirements for financial aid. Instead of a
uniform policy relatively easy to administer,
both the courts and the Office of Education
would have to struggle with individual school
If judicial
systems on an ad hoc basis.
standards are lower, recalcitrant school
boards in effect will receive a premium
for recalcitrance; the more the
intransigence, the bigger the bonus.
The Court emphasized that (348 F. 2d at 731)
"As to details of the plan, the Board should be guided
by the standards and policies announced by the United
States Office of Education in establishing standards
for compliance with the requirements of Title VI of
the Civil Rights Act of 1964."

-
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In Price v. Denison Independent School District,
348 F. 2d 1010, 1013-14 (C.A. 5, 1965), the Court repeated its language in Skimleton regarding the weight
to be given the standards of the Office of Education
and then went on to say:
More than that, we put these standards to
work. To avoid the temptation to recalcitrant or reluctant school systems to seek
judicial approval of a token plan as the
basis for Federal aid under alternative
(1) for court plans, the Court held the
Jackson plan inadequate and directed that
a plan modeled after the Commissioner of
Education's requirements be submitted
for the fall of 1965-66.
This signals what will be a frequent approach
to these cases as they come to District Courts
and thereafter this Court. These executive
standards, perhaps long overdue, are welcome.
To many, both on and off the bench, there was
great anxiety in two major respects with the
Brown approach. The first was that probably
for the one and only time in American
constitutional history, a citizen-was compelled to postpone the day of
effective enjoyment of a constitutional
right.
In Ross v. Dyer, 5 Cir., 1963,
312 F. 2d 191, 194, we recognized that
under 'a stair-step plan Negroes not in
the eligible classes continue to suffer
discriminatory treatment.' That there
can be a moratorium on the enjoyment of
such rights runs counter to our notions
of ordered liberty. Second, this inescapably puts the Federal Judge in the
middle of school administrative problems
for which he was not equipped and tended to
dilute local responsibility for the highly
local governmental function of running
a community's school under law and in
keeping with the Constitution.
By the 1964 Act and the action of HEW,
administration is largely where it ought
to be -- in the hands of the Executive and
its agencies with the function of the
Judiciary confined to those rare cases
presenting justicable, not operational
questions.
See also Kemp v. Beasley, 352 F. 2d 14
(C.A. 8, 1965)

4. Minimum i iudicial Standards For Free Choice
Plans. In addition to placing heat' reliance on the guidelines issued by the Office of Education, the Court has
established minimum requirements for free choice desegregation plans. A free choice plan must provide that all
students in desegregated grades exercise a choice of
schools. Any plan superimposed on a system of initial
racial ;ssignments is inherently discriminatory, and
for that reason judicially unL'cceptable. Bush v. Orleans
Parish School Board, 308 F. 2d 491 (C.A. 5, 1962);
Green v. School Board of City of Ro,noke, 304 F. 2d
118, 123 (C.A. 4, 1962); Northcross v. Board of Education
of City of Memphis, 302 F. 2d 818 (C.A. 6) cert. denied
370 U.S. 944 (1962); Norwood v. Tucker, 287 F. 2d 798
(C.A. 8, 1961). It is discriminatory because it subjects
Negro students desiring admission to formerly all-white
schools to procedures and criteria not imposed on white
students already enrolled in such schools. Thus, the
Court of Appeals for the Fifth Circuit has said on numerous
occasions that:
"A necessary part of any plan is a provision that
the dual or bi-racial school attendance system,
i.e., sc, p2r,te aelool attendance areas, districts
or zones for the races, shall be lbolished contemporaneously with the application of the plan
to the respective grades when and as reached by it."
See Singleton v. Jackson Municip 1 Separate School District,
355 F. 2d 865, 870 (C.A. 5, 1966); Lockett v. Board of
Education, 342 F. 2d 225, 228 (C.A. 5, 1964); Steil v.
Savannah-Chatham County Board of Education, 333 F. 2d 55,
65 (C.A. 5) cert. denied 379 U.S. 933 (1964). Abolition
of dual zones, in addition to prohibiting initial
racial assignments, requires the school board to assign
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students in desegregated grades, who do not exercise

s

their choice, on a uniform hon-racial ba is. Thus,
the Court of Appeals for the

aghtti

circuit

Kemp v.

Beasley, 352 F. 2d 14, 22 (C.A. 8, 1965) said:
"It is the opinion of the Court that
the failure of the plan to provide some
non-racial basis for assignment if the
"freedom of choice" is not exercised is
fatal to the plan. The continuance of
the dual attendance areas where whites
are required to attend all white schools
and Negroes are required to attend all
Negro schools should they fail to elect
otherwise is unconstitutional and must be
remedied."
The mechanics of the free choice plan are simple.
The rule is that "each child in the system may attend the
school he chooses to attend, without regard to race so
long as space is available in the school, and where it
is not available to all it is to be awarded on the basis
of the proximity of the residence of the pupil to the
school." Stell v. Savannah-Chatham Board of Education,
supra at 65.

5. The Right of . Students in Still Segregated
Grades to Transfer to a School from which they are excluded
because of Race. Children in grades which are not reached
by the plan must be given an absolute right to transfer to
schools from which they have been excluded because of their

.rac(

In Singleton v.

JacksonalniciaLLIIJILlistais2t,

355 F. 2d 865, 869 (C.A. 5 # i966), the Court wrote:
The Constitution fortii.d unconstitutional
state action in the form d segregated facilities including segregated public schools., ,
School authorities, therefore, are under the
constitutional compulsion of furnishing a
single integrated school system. Administrative problems may justify an orderly
transitionary period during which the system
may be desegregated several grades at a time.
But the existence of this transitionary
period cannot be used to justify the denial
of any individual student's constitutional
right to freedom from discrimination. The
school children in still-segregated grades in
Negro schools are there by assignment based
on their race. This assignment was
unconstitutional. They have an absolute right,
as individuals, to transfer to schools from
which they were excluded because of their race.
This has been the law since Brown v. Board
of Education, 1954, 347 U.S. 483, 74 S. Ct. 868
98 L. Ed. 873. Misunderstanding of this
principle is perhaps due to the popularity of an
oversimplified dictim that the constitution "does
not require integration." [footnote omitted].
But there should be no misunderstanding now as
to the right of any child in a segregated class
to transfer to a formerly all "white" class,
regardless of the slow pace of systematic
desegregation by classes.
6. The Right Of Students In Desegregated Grades T o
Participate In Programs And Activities Without Regard To Race
or Color. All desegregation plans must provide for the
elimination of racial discrimination in desegregated schools
and grades in services, activities, and programs sponsored by
or affiliated with the public schools. Indeed, before
Brown, in schools attended by both Negroes and whites, school
authorities were prohibited from discriminating on the basis
of race in connection with school services, facilities, and
programs. McLaurin v. Oklahoma State Regents, 339 U.S. 637
(1950). Thus, such activities as athletics, choir, drama
and such facilities as the cafeteria and rest rooms must
be provided on a nondiscriminatory basis.
0 -

7. The Riptht to the Desep;re n ation of Faculty.
and Staff. The question of Whether students have standing to challenge the racial allocation of faculty and
staff is no longer open to dispute. The Supreme Court
in two recent cases has ruled directly on the issue. In
Bradley v. School Board, 382 U.S. 103 (1965) the Court
held that it was error for the trial court not to grant
a full evidentiary hearing on the question of the impact
of segregation on the desegregation plan approved by the
court. The Court stated (382 U.S. at 105):
There is no merit to the suggestion
that the relation between faculty allocation on an alleged racial basis and the
adequacy of the desegregation plans is
entirely speculative. Nor can we perceive
any reason for postponing these hearings:
each plan had been in operation for at
least one academic year; these suits had
been pending for several years; and more
than a decade has passed since we directed
desegregation of public school facilities
"with all deliberate speed," Brown v.
Board of Education, 349 U.S. 29 , 301.
And in Rogers v. Paul, 382 U.S. 198 (1965) the Court
held that students in grades not reached by the plan
also have standing to challenge the racial allocation of
faculty and staff. The Court stated (382 U.S. at 200):
[W]e reject the Court of Appeals , view of
standing as being unduly restrictive. Two
theories would give students not yet in
desegregated grades sufficient interest to
challenge racial allocation of faculty:
(1) that racial allocation of faculty
denies them equality of educational
opportunity without regard to segregation
of pupils; and (2) that it renders inadequate an otherwise constitutional pupil
desegregation plan soon to be applied to
their grades. See Bradley v. School
Board, supra. Petitioners plainly had
standing to challenge racial allocation
of faculty under the first theory and
thus they were improperly denied a hearing
on this issue.
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Relying on Bradley and Rogers the Court of Appeals
for the Fifth Circuit held that a school desegregation
plan at this late date must "provide an adequate start
toward elimination of race as a basis for the employment
and allocation of teachers, administrators, and other
personnel." Singleton v. Jackson Municipal Separate
School District, 355 F.2d 865, 870 (C.A. 5, 1966); see
also, Board

of Public Instruction v. Braxton, 326 F.2d

616, 620 (C.A. 5, 1964).
The need for a provision eliminating faculty
segregation in the context of a "free choice" plan was
explained by the court in Kier v. County School Board of
Augusta County, Virginia, 249 F. Supp. 239, 245, 246
(W.D. Va. 1966):
rTlhe presence of all Negro teachers in a
school attended solely by Negro pupils in
the past denotes that school a 'colored
school' just as certainly as if the words
were printed across its entrance in sixinch letters.' Brown v. County School
Bd., 245 F. Supp. Wg , 560Trf:D. Va.,
1965).

I

School authorities who have heretofore
operated dual school systems for Negroes
and whites must assume the duty of eliminating the effects of dualism before a
freedom of choice plan can be superimposed
upon the pre-existing situation and
approved as a final plan of desegregation.
It is not enough to open the previously
all-white schools to Negro students who
desire to go there while all-Negro schools
continue to be maintained as such. Inevitably, Negro children will be encouraged
to remain in "their school," built for
Negroes and maintained for Negroes with
all-Negro teachers and administrative
personnel. See Bradley v. School Bd.,
supra, 345 F.2d at 324 (dissenting opinion).
This encouragement may be subtle but it is
nonetheless discriminatory. The duty
rests with the School Board to overcome
the discrimination of the past, and the
long-established image of the "Negro School"
-
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can be overcome under freedom of choice
only by the presence of an integrated
faculty.
Thus, the only qUestion open on the issue of
faculty and staff desegregation is -- what relief is
appropriate.
8. The Right to an Equal Education During the
Period of Transition. Although Brown v. Board of Education required that school boards move to eliminate the
racial segregation of schools and, to that extent, repudiated the "separate but equal" doctrine, it did not
remove the constitutional obligation of the school
board, during the transition period, to provide Negroes
with an education equal to that provided white children.
Thus, in Carr v. Nontgomery County Board of Education,
Civil Action No. 2072N (fl.D. Ala. Narch 22, 1966),
Judge Johnson ordered the Board to close seven inferior
Negro schools before September 1966 and 14 more such
schools by September 1967. He further ordered the
Board to provide remedial education to eliminate the
effects of past discrimination. In Baird v. Benton
County Board of Education, Civil Action No. 6531 (N.D.
Hiss., Au g ust 3, 1965), Judge Clayton ordered the Board
to provide uniform curricula and to equalize per pupil
expenditures of comparable grade levels. And in Carroll
v. Bolivar County Board of

Education, Civil Action

No. 6531 (N.D. Hiss, August 27, 1965), he granted
similar relief ordering the Board not only to provide
uniform curricula and equal per pupil expenditures at
comparable grade levels but also to maintain teacherpupil ratios at substantially the same levels for

comparable grades. In Anderson v. Canton Municipal
Separate School

District, Civil Action No. 3700 (J)(C)

(S.D. Hiss. August 5, 1965), Judge Cox ordered the

i

Board to install adequate flush type toilet facilities
in all ill-equipped Negro school. See also, United
States v. Carroll County Board of Education, Civil
Action No. GC 6541 (U.D. Hiss., January 20, 1966).
9. The night of Students New to the System to
a DeseFfrgated Education. In Augustus v. Board of
Public Instruction, 306 F.2d 062 (C.A. 5, 1962) the
Court of Appeals held that all students new to the
system must be assigned on a non-racial basis even
though their grade may not be desegregated under the
plan in force. This requirement was explained in
Lockett v. Board of Education, 342 F.2d 225 (C.A. 5,
1964) on the ground that the delay authorized by Brown
postponed the constitutional rights only of students
already in school.

1 / The court's order required equalization except
insofar as it may be necessary to overspend at the
formerly Negro schools until equalization has been
achieved in order to remedy past disparities.
2 / Subsequently, Judge Cox modified his order, upon
the motion of the Board and the stipulation of the
plaintiffs, by allowing the Board to close the illequipped school and move the children into another plant
(Order of August 21, 1965.
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10Q The 2i ht of Students in the Twelfth Gr de

IoaEesp_aslaILLEAtipatibp, Because stUkitnts in the
twelfth grade are entitled to a desegregated education,
the Court of Appeals has also held that it is essential
that the desegregation process commence simultaneously
from both ends of the school system -- the first grade
and the twelfth grade. Gaines v. Dougherty County Board
of Education, 33 14 17 .2d 983 (C.A. 5, 1964),
nespectfully submitted,

United States Attorney

Attorney,

Dep artment of Justice,
Wash 4 ngton, D. C.-75330
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