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INTRODUCTION 

2 I. The State of California is home to, by far, more grantees of DefetTed Action for 

3 Childhood Arrivals ("DACA") than any other state, and the States of California, Maine, 

4 Maryland, and Minnesota (collectively, "Plaintiff States") combined are home to more than 

5 238,000 DACA grantees. Defendants' actions in rescinding DACA are illegal and seriously harm 

6 Plaintiff States' interests in ways that have already started to materialize and that threaten to last 

7 for generations. This program has allowed nearly 800,000 young people (including over 220,000 

8 Californians) who have come of age in the United States- many of whom have known no other 

9 home-to come out of the shadows and study and work here without fear of depo1tation, 

10 enriching our States and communities. DACA is a humane policy with a proven track record of 

11 success, and Defendants' rescission of DACA violates fundamental notions of justice. 

12 2. On September 5, 2017, Defendant Acting Secretary of the Department of 

13 Homeland Security Elaine Duke ("Duke") issued a memorandum rescinding DACA. Ex. A, 

14 Memorandum from Elaine C. Duke, Acting Sec 'y of Homeland Security to James W. McCament, 

15 Acting Dir., U.S. Citizenship and Immigration Services ("USC JS") , et al., Rescission of the June 

16 15, 2012 Memorandum Entitled "Exercising Prosecutorial Discretion with Respect to Individuals 

17 Who Came to the United States as Children" (Sept. 5, 2017) ("DACA Rescission Memorandum"). 

18 Pursuant to that memorandum, Defendant Department of Homeland Security ("OHS") 

19 immediately ceased accepting new applications under the DACA program, immediately ceased 

20 granting advance parole (i.e., authorization for DACA grantees to leave the country), and 

21 declared that it wi II only issue renewals for current grantees whose DACA protection expires on 

22 or before March 5, 20 18; these current grantees must apply fo r renewal by October 5, 2017. 

23 3. The Trump Administration ' s elimination of DACA was unlawful on a number of 

24 grounds. First, the DACA Resciss ion Memorandum violates the due process guarantee of the 

25 Fifth Amendment to the United States Constitution by substantially altering DHS's prior 

26 assurances regard ing the use of information contained in DACA applications; Defendants should 

27 be equitably estopped from acting contrary to these assurances. Second, OHS promulgated this 
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rule without providing notice or the opportunity to comment as required by the Administrative 

2 Proced ure Act ("APA"), thereby depriving Plaintiff States of the opportunity to present important 

3 ev idence to OHS about the overwhelming success of the DACA program in Plaintiff States as 

4 part of the rulemaking process. Third, OHS violated the substantive requirements of the APA by 

5 proffering a legally insufficient justification for rescinding DACA, obscuring the true policy 

6 rationale for this substantial change, and otherwise violating independent constitutional and 

7 statutory provisions. Fourth , federal law does not permit thi s substantive change in OHS policy 

8 to be made without an analys is of the negative impact of rescinding DACA on small businesses, 

9 non-profits, and local government entities, including those in Plaintiff States. Finally, Defendants 

IO have di scriminated against thi s class of young immigrants in violation of the equal protection 

11 guarantee of the Fifth Amendment by depriving them of their interests in pursuing a livelihood 

12 and furthering their education. These interests are substantial, and Defendants deprived DACA 

13 grantees of them without a sufficient justification. 

14 4. DACA grantees residing in Plaintiff States are employed by companies and non-

15 profits, large and small, as we ll as State and municipal agencies, all of which benefit from their 

16 skill s and productivity. Through their employment and broader participation in the economy, 

17 DACA grantees contribute to the economic activity of Plaintiff States and the United States 

18 generally. As residents of Plaintiff States, DACA grantees have also pursued educational 

19 opportunities at post-secondary institutions, enriching the educational experiences of all students 

20 and faculty by contributing their diverse life experiences and perspectives, while building upward 

2 1 career mobility for themselves. In addition to substantially benefitting from DACA themse lves, 

22 DACA grantees have taken advantage of the opportunities available to them under thi s program 

23 in a manner that has significantly enhanced Plaintiff States in a number of ways, helping to 

24 advance their sovereign, quasi-sovereign, and proprietary interests. 

25 5. As a direct result of the decision to eliminate DACA, DACA grantees will lose 

26 their work authorization, requiring their employers to terminate them as employees. As a result 

27 of los ing employment, DACA grantees face the loss of employer-based health insurance, which 

28 has not on ly benefited them personall y, but has reduced Plaintiff States ' expenditures on 
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healthcare to uninsured people and enhanced public health overa ll. While education laws in 

2 Ca li forn ia and other states will permit most DACA grantees who are in school to mai ntain their 

3 enrollment in post-secondary educational institutions even if they lose DACA protection, many 

4 are expected to di senroll because their inability to work will create financial obstacles to 

5 maintaining enro llment. And others will di senroll simply because they may no longer be able to 

6 achieve career objectives commensurate with their skill s and qualifi cations; still others may be 

7 afraid to interact with any government entity, even public schools or hospitals, once they lose 

8 DACA's protection from deportation. Those DACA grantees who choose to remain enrolled will 

9 be unab le to participate equally in other oppo1tunities generally avai lable to students, such as paid 

I O internships and externships, as well as study abroad programs. 

11 6. Under the DACA program, grantees were authorized to apply for advance parole, 

12 which allowed many of them to return to the United States after visiting their families outside the 

13 country when fami ly emergencies arose. Defendants have abruptly terminated this authorization, 

14 even refusing to adjudicate already pending applications submitted by DACA grantees. As a 

15 result of the termination, thousands of residents wi II be unable to visit fami ly members or travel 

16 outside the United States for educational or employment purposes. It is also uncertain whether 

17 residents whose advance parole requests were prev iously approved and who are currently 

18 traveling abroad will face greater difficulty in being permitted to return home to the Un ited 

19 States. 

20 7. DACA grantees came to the United States through no volition of their own. They 

2 1 grew up in thi s country and many have known no other home. Prior to DACA, they faced fear of 

22 depottation, hardship, and stigma due to their status. DACA has allowed them the stability and 

23 security they need to build their lives in the open. Through their sudden and unlawful actions, 

24 Defendants are attempting to push DACA grantees back into the shadows of American life. 

25 8. Due to Defendants' actions and representations, DACA grantees face risks as a 

26 resu lt of their very patticipation in DACA-pa1ticularly if the DACA Rescission Memorandum is 

27 fully implemented. When they applied for DACA, app licants were requ ired to provide sensitive 

28 information to OHS- including thei r fingerprints, photos, home address, school location, and 
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criminal records, however minor-in reliance on the government's repeated promises that it 

would not use the information against them to conduct enforcement actions. The DACA 

Rescission Memorandum and associated Frequently Asked Questions dated September 5, 20 17 

(" Rescission FAQs"), attached hereto as Ex. 8 , substantively change DHS's policy in a manner 

that places current and former DACA grantees at risk of deportation based on information 

previously disclosed to OHS in good faith. 

9. Further, DH S's prior assurances to employers regarding the employment 

verification information they provided to employees to aid prospective DACA applicants are not 

discussed in the DACA Rescission Memorandum or Rescission FAQs, indicating that employers 

might now be subject to actions for unlawful employment practices despite DHS's earlier 

assurances that they would not be. 

I 0. Defendants' resci ssion of DACA will injure Plaintiff States' state-run co lleges and 

universities, upset the States' workforces, di srupt the States' statutory and regulatory interests, 

cause harm to hundreds of thousands of their residents, damage their economies, and hurt 

companies based in Plaintiff States. 

11. The States of California, Maine, Maryland, and Minnesota respectfully request that 

this Cow1 enjoin OHS from resc inding DACA and declare that OHS is equitably estopped from 

using information gathered pursuant to the DACA program in immigration enforcement actions 

agai nst current and former DACA applicants and grantees, and in actions against their current or 

former employers except as authorized previous ly under DACA. 

12. 

13. 

JURISDICTION, VENUE, AND INTRADISTRICT ASSIGNMENT 

This Court has jurisdiction pursuant to 28 U.S.C. §§ 133 1 and 220 I (a). 

Venue is proper in this district pursuant to 28 U.S.C. §§ 139l (b)(2) and 

139 1 (e)( I ). A substantial part of the events or om issions givi ng rise to this action occurred in this 

district; Plaintiff State of California resides in this district; and no real prope11y is invo lved in the 

action. This is a civi I action in which Defendants are agencies of the United States or officers of 

such an agency. 
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14. Intradistrict assignment is proper in San Francisco or Oakland pursuant to Local 

2 Rules 3-2(c) and (d) because a substantial part of the events or omissions which give rise to the 

3 claim occurred in the City and County of San Francisco. 

4 PARTIES 

5 PLAINTIFF STATE OF CALIFORNIA 

6 15 . The State of California, represented by and through its Attorney General, is a 

7 sovereign State of the United States of America. 

8 16. Governor Edmund G. Brown, Jr. , is the chief executive officer of the State. The 

9 Governor is responsible for overseeing the operations of the State and ensuring that its laws are 

IO faithfu lly executed. As the leader of the executive branch, the Governor is the chief of 

11 California ' s executive branch agencies, including those whose injuries are discussed in this 

12 Complaint. Cal. Const. art V, § I. 

13 17. Attorney General Xav ier Becerra is the chief law officer of the State. The 

14 Attorney General is responsible for protecting California's sovereign interests, including the 

15 sovereign interest in enforc ing California laws. Cal. Const. att V, § 13. 

16 18. California is aggrieved by the actions of Defendants and has standing to bring this 

17 action because of the injury to its state sovereignty caused by Defendants' resciss ion of DACA, 

18 including immediate and irreparable injuries to its sovereign, quasi-sovereign, and proprietary 

19 interests, and its interests as parens patriae. 

20 19. California is home to more than 379,000 DACA-eligible residents. As of March 

21 2017, USCIS had approved 222,795 DACA applications from immigrants residing in California. 

22 Ex. C, USC IS, Number of Form 1-821 D, Consideration of Deferred Action for Childhood 

23 Arrivals by Fiscal Year, Quarter, Intake Biometrics and Case Status Fiscal Year 2012-2017 (Mar. 

24 31, 2017) ("USC IS Numbers"). More than 30 percent of al l DACA grantees in the entire country 

25 reside in Cal ifornia, giv ing California by far the largest population of DACA grantees of any 

26 state. 

27 20. Indeed, in the first year of DACA, 13 percent of DACA requests nationwide 

28 (78,000) came from individuals in the Los Angeles area alone. 
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2 1. California has an interest, reflected in its Constitution and state law, in prohibiting 

2 discrimination on the basis of race, color, national origin, and immigration status. California ' s 

3 Constitution prohibits any discrimination on the basis of race, color, or national origin. See Cal. 

4 Const. art. I,§§ 8, 31. California recognizes as c ivil rights an individual 's opportunity to obtain 

5 employment, housing, real estate, full and equal utilization of public accommodations, public 

6 serv ices, and education institutions without such discrimination. See, e.g., Cal. Gov. Code 

7 §§ 111 35, 12900-12907; Cal. Civ. Code§ 51(b). California has a further interest, as ev idenced 

8 by its Constitution, in prohibiting the deprivation of life, liberty, or property without due process, 

9 and in preventing any practice that denies equal protect ion of the laws. See Cal. Const. art. I,§ 7. 

10 22. California's interest in protecting the health, safety, and well-being of its res idents, 

I I including protecting its residents from harms to thei r physical or econom ic health, extends to all 

12 residents, regardless of immigration status. See, e.g., Cal. Civ. Code§ 3339(a); Ca l. Gov. Code 

13 § 7285(a); Cal. Health & Safety Code § 24000(a); Cal. Labor Code § 1 I 7 I .5(a). 

14 23. California has an interest in ensuring public safety within its borders and 

15 protecting the rights of its residents by maintaining an effecti ve law enforcement system. Like 

16 many local law enforcement agencies in California and throughout the nation, the State has 

17 concluded that public safety is best protected when all members of our community-regardless of 

18 immigration status- are encouraged to repo11 crimes and participate in policing efforts without 

19 fear of immigration consequences. California has fu11her determined that the interests of public 

20 safety are best served by promoting trust between law enforcement and California residents, 

21 including members of the immigrant community. By deferring the possibility of immediate 

22 deportation , the DACA program has removed a significant deterrent to immigrants approaching 

23 law enforcement for assistance when they have been victimized or have witnessed crimes. 

24 24. Ca li fornia has an interest in promoting and preserving the public health of 

25 Ca lifornia residents. Defendants' resc ission of DACA will create serious public health problems. 

26 . These include worsening the ex isting sho11age of physicians and gutting the home healthcare 

27 workforce for seniors and people with disabilities. Fw1her, former DACA grantees will face 

28 
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increasing mental health problems like depression, anxiety, and suicide attempts when they 

2 suddenl y find themselves once again members of an underclass with an uncertain future. 

3 25. The rescission of the DACA program will also harm California's interests in, and 

4 expenditures on, its educational priorities. California's state universities and colleges have made 

5 significant investments in financial aid and in other-programs to support these students, consistent 

6 with the interests of those institutions- and those of the State itself- in diversity and 

7 nondiscrimination. California wi ll lose that investment because of the rescission of DACA. The 

8 Un iversity of California ("UC") system estimates that it alone has approximately 4,000 

9 undocumented students enrol led, of whom a substantial number are DACA recipients. An 

IO estimated 60,000 undocumented students attend California's community colleges, and 8,300 

11 attend the California State Universities; a significant number of these students are DACA 

12 

13 

14 

15 

16 

17 

I 8 

19 

20 

21 

grantees. 

26. UC also employs many DACA recipients at UC campuses and in UC medical 

centers as teaching assistants, research assistants, post-doctoral researchers, and hea lth care 

providers. DACA recipients often possess valuable foreign language skill s. As a resu lt of 

DACA's termination, UC wi ll lose the ski lls and talents of these employees. 

27. Similarly, the loss of DACA grantees as professors, teachers, teachers' aides, 

administrators, and nurses from our primary and secondary schools, as well as the California 

State University and California Community Co llege systems, will frustrate California's interests 

in the education of al l its residents and harm Californians. 

28. Immigration is an important economic driver in California. California is the sixth 

22 largest economy in the world, and it is home to many small businesses, large corporations, non-

23 profit organizations, public and private hospitals, and colleges and universities that will be 

24 adversely affected by the termination of DACA. 

25 29. The cumulative economic harm to California from the rescission of DACA is 

26 signi ficant. According to one estimate, the State of California alone would suffer $65.8 billion in 

27 economic losses over a ten-year window as a result of DACA ' s rescission. 

28 
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30. DACA grantees contribute sign ificantly to state and local tax revenues. DACA 

2 grantees average higher earning capacities than their undocumented peers and are able to better 

3 contribute to our economy. Studies show that after receiving DACA, many grantees purchase 

4 houses and cars for the first time, boosting the economy and generating state and local tax 

5 revenues. According to one estimate, DACA-eligible residents contribute more than $534 million 

6 annually in state and local taxes in Ca lifornia alone; those annual state and local tax contributions 

7 are projected to decrease by $199 million when Defendants' resc ission of DACA is complete. 

8 The State of California stands to lose an estimated $18.4 billion in taxes over ten years when the 

9 ful l impact of Defendants' resci ssion of DACA has taken effect. 

10 3 1. Executives at some of the largest compan ies in California, and indeed, the nation, 

11 including Apple, Facebook, and Google, have been vocal in support of DACA grantees and have 

12 urged the President to retain DACA . Many have also been voca l about the harm that DACA 's 

13 repea l wi ll cause to their companies and employees. For example, the Chief Executive Officer of 

14 Apple, Tim Cook, noted that "250 of my Apple coworkers are #Dreamers," later adding, 

15 ''#Dreamers contribute to our companies and our communities just as much as you and I." Tim 

16 Cook, Twitter (Sept. 3 & 5, 2017). Mark Zuckerberg and Sundar Pichai, the Chief Executive 

17 Officers of Facebook and Google, respectively, have expressed similar sentiments. See, e.g., 

18 Mark Zuckerberg, Facebook (Sept. 5, 20 17) ("The young people covered by DACA are our 

19 friends and neighbors. They contribute to our communities and to the economy."); Sundar Pichai , 

20 Twitter (Sept. 5, 20 17) ("Dreamers are our neighbors, our friends and our co-workers."). 

21 32. Ca lifo rnia, too, has an interest in securing the best poss ible employees and in 

22 managing its workforce. California state agencies and institutions employ at least 48 DACA 

23 grantees, many of whom were hired because of their specialized skills and qualifications and who 

24 wi ll be affected by the termination of DACA. DACA grantees help further California's priorities 

25 to ensure, inter alia: public safety at the Departments of Corrections, Rehabilitation, Forestry, and 

26 Fire Protection; public hea lth at the Departments of State Hospitals and Developmental Services; 

27 and in frastructure at the Departments of Transportation and Water Resources. California has 

28 expended time and fund s to hire, train, and manage these DACA grantees, and stands to lose the 
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value of that in vestment- and the employees' ongoing labor- due to Defendants' rescission of 

2 DACA. 

3 33. In sum, Defendants' resc ission of DACA harms the State of Cali forn ia directly as 

4 we ll as indirectly through its effects on California residents, fami li es, businesses, and institutions. 

5 PLAINTIFF STATE OF MAINE 

6 34. The State of Maine is a sovereign State of the United States of America. The 

7 Attorney General of Maine, Janet Mill s, is a constitutional officer with the authority to represent 

8 the State in al I matters, and serves as its chief legal officer with general charge, supervi sion, and 

9 direction of the State's legal business. The Attorney General' s powers and duties include acting 

IO on behalf of the State and the people of Maine in the federal courts on matters of public interest. 

I I The Attorney Genera l has the authority to file suit to challenge action by the federal government 

12 that threatens the pub I ic interest and we lfare of Maine residents as a matter of constitutiona l, 

I 3 statutory, and common law authority. 

14 35. Maine is aggrieved by Defendants ' actions and has standing to bring thi s action 

15 because of the injuries to the State caused by Defendants' rescission of DACA, including 

16 immediate and irreparable injuries to its sovereign, quasi-sovereign, and proprietary interests. 

17 36. At the end of the first quarter of 2017, USCIS had accepted 134 initial applications 

18 and 4 IO renewal applications since 20 12 for the DACA program in Maine, and in that same time 

19 had approved 95 in itial applications and 334 renewal applications. Ex. C, USC IS Numbers. The 

20 DACA population in Maine makes up 4 percent of Maine's estimated undocumented population. 

2 1 37. An estimated 83 of Maine' s DACA recipients are employed. The estimated 

22 annual GDP loss in Maine from removing DACA workers is $3.97 million. 

23 38. DACA-eligible individuals currentl y contribute $330,000 a year in state and local 

24 taxes. If I 00 percent of eligible individuals were enrolled, tax revenues would increase by 

25 $74,000. If DACA protections are lost, Maine wou ld lose an estimated $96,000 in state and local 

26 taxes. 

27 39. Defendants' rescission of DACA will resu lt in Maine' s grantees losing their jobs 

28 and ability to attend college and graduate institutions. Many businesses will lose va lued workers. 
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Rescission of work authorization wi 11 threaten DACA grantees' ability to support themselves and 

their fam ilies, and the forced separation of Maine families that wi II result from DACA 's 

resciss ion wi ll further jeopardize the health and well-being of Maine residents. 

40. Maine's population demographics demonstrate particular benefits that immigrants 

bring to the State's work force. In 2014, almost one in five Mainers was already older than age 

65- the third highest share in any state in the country. From 2011 to 20 14, Maine experienced 

more deaths than births, one of only two states in the country to do so. Many Maine employers­

from electronics manufacturers to meat processors-have struggled to find the workers they need 

in recent years to expand and keep growing in the State. Jessica Lowell, Maine Employers Face 

a New Challenge: Not Enough Workers, Portland Press Herald, July 23, 2016, 

https: //ti nyurl .com/v7 gsG Ian . 

41. Maine has a strong public policy interest in prohibiting discrimination on the basis 

of race, color, or national origin. See Me. Rev. Stat. tit. 5, §§ 4681-4685. 

PLAINTIFF STATE OF MARYLAND 

42. The State of Maryland is a sovereign State of the United States of America. 

43 . The State is represented by and through the Attorney Genera l of Maryland , Brian 

Frosh, its chief legal officer with general charge, supervision, and direction of the State's legal 

business. The Attorney General 's powers and duties include acting on behalf of the State and the 

people of Maryland in the federal courts on matters of public concern. Under the Constitution of 

Maryland, and as directed by the Maryland General Assembl y, the Attorney General has the 

authority to file suit to challenge action by the federa l government that threatens the public 

interest and welfare of Maryland residents. Md. Const. art. V, § 3(a)(2); 20 17 Md. Laws, Joint 

Resolution I. 

44. Maryland is aggrieved by Defendants ' actions and has standing to bring thi s action 

25 because of the injury to its State sovereignty caused by Defendants' rescission of DACA, 

26 including immediate and irreparable injuries to its sovereign, quasi-sovereign, and proprietary 

27 interests. 

28 
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45. Maryland is home to more than 20,000 you ng people who are immediate ly eligible 

2 for DACA, an addit ional 6,000 who may become eligible through enrollment in school, and an 

3 additional 7,000 who may become eligible on their 15th bi1thdays. 

4 46. At the end of the first quarter of 2017, 11 ,513 initial app lications and 12,357 

5 renewal applications for the DACA program in Maryland had been accepted by USCIS. 

6 47. If DACA is rescinded, Maryland will lose millions of dollars in state and local tax 

7 revenues. DACA-eligible individuals currentl y contribute $40.8 million a year in state and local 

8 taxes. If 100 percent of eligible individuals were enrolled, tax revenues wou ld increase by $16.1 

9 million. 

10 48. Maryland has a quasi-sovereign interest in protecting the health and we ll-being, 

11 both economic and physical, of all its residents. 

12 49. Fifty-five percent of DA CA-eligible individuals in Maryland are employed. 

13 DACA grantees work for both large and small businesses, which are critical to the State's 

14 economic viability. In add ition, DACA grantees in Maryland work in a wide array of fields, 

15 including healthcare, education, law, and social services. 

16 50. Rescinding DACA will result in di sruptions in each of these fie lds, as companies 

17 and non-profits wi ll be forced to terminate qualified and trained employees without employment 

18 authorization. Estimates are that resc inding the DACA program will cost Maryland $509.4 

19 million in annual GDP losses. 

20 51. Additionally, rescinding DACA wi ll cause many DACA grantees to lose their 

21 employer-based health insurance. Without employer-based benefits, more Maryland residents are 

22 li kely to refrain from seeking needed medical care. As a result of forego ing treatment, includ ing 

23 for preventative purposes, these residents will impose higher healthcare costs on Maine. 

24 52. The resciss ion of DACA also threatens the we lfare of both DACA grantees and 

25 their families, including some households with family members who are United States citizens. 

26 Rescission of work authorization will threaten DACA grantees' ability to suppo11 themselves and 

27 their families, and the forced separation of Maryland fam ilies that resu lts from DACA 's 

28 resciss ion will further jeopardize the hea lth and we ll-being of Maryland residents . 
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53. Maryland also has a proprietary interest in hiring and training a qualified 

2 workforce. Both the State and local jurisdictions employ DACA grantees, many of whom have 

3 specialized ski lls and qualifications. The State and local governments will lose not on ly these 

4 employees, but also their significant investments in hiring and training the DACA grantees who 

5 work for them. 

6 54. Rescinding DACA will adversely impact current DACA grantees enrolled in 

7 colleges and universities. Without DACA's employment authorization, these students' 

8 educational and employment plans wi II be disrupted, if not aborted. 

9 55. Disenrollment by DACA grantees wi ll also harm Maryland 's public colleges and 

IO universities. The University of Maryland has emphasized the importance of its students who are 

11 DACA grantees. See Wallace D. Loh, President 's Statement on DACA Students, University of 

12 Maryland (Sept. 5, 20 17), https://tin yu rl. com/y6u lklrz. In 2011 , Maryland passed a law allowing 

13 undocumented students brought to the United States as children, or "dreamers," to pay in-state 

14 tuition rates at the State ' s public institutions, and voters later approved the law in a referendum. 

15 2011 Md. Laws, Ch. 191. In the 2015-1 6 academic year, over 500 dreamers were enrol led in 

16 Maryland public co lleges at in-state tuition rates. Resc inding DACA wi ll result in many of these 

I 7 students leaving school, which harms both the individual students as well as the schools. 

I 8 Maryland 's pub lic institutions will lose the di versity and enrichment thi s population brings to the 

19 school community. 

20 56. Maryland has a strong public policy interest in prohibiting di scriminat ion on the 

2 1 basis of race, color, or national origin. See Md. Code Ann., State Gov ' t §§ 20-302, 20-304, 20-

22 40 I, 20-402, 20-602, 20-702, 20-705, 20-707, 20-90 I. The Maryland General Assembly has 

23 declared that "assur[ing] all persons equal opportunity" is necessary "for the protection of the 

24 public safety, public health, and general welfare, for the maintenance of business and good 

25 government, and for the promotion of the State's trade, commerce, and manufacturers." Md. 

26 Code Ann., State Gov't § 20-602. 

27 

28 
12 

Complaint for Declaratory and Injuncti ve Relief 

Case 3:17-cv-05235-MEJ   Document 1   Filed 09/11/17   Page 13 of 37



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

PLAINTIFF ST ATE OF MINNESOTA 

57. The State of Minnesota, wh ich is a sovereign State of the United States of America, 

is aggrieved by Defendants' actions. Minnesota has standing to bring this action because of the 

injuries caused by Defendants' rescission of the DACA program, including injuries to its 

sovereign, quasi-sovereign, and proprietary interests. 

58. Attorney General Lori Swanson brings thi s action on behalf of Minnesota to 

protect the interests of Minnesota and its residents. The Attorney Genera l' s powers and duties 

include acting in federal court in matters of State concern. Minn. Stat.§ 8.0 1. 

59. It is estimated that in 2016 there were 16,000 DACA-eligible individuals living in 

Minnesota. As of March 31, 20 17, USC JS had approved 6,255 initial DACA appl ications and 

6,236 renewals for residents of Minnesota. Ex. C, USCIS Numbers. In addition to these DACA 

grantees, Minnesota has many residents who wou ld have become eligible for DACA in the future. 

60. Minnesota has a quasi-sovereign interest in protecting the health and wel l-being, 

14 both economic and physical, of all its res idents. 

15 61. DACA has allowed grantees to access a number of important benefits, including 

16 working legally and obtaining employer-based health insurance. 

17 62. Rescinding DACA will cause many DACA grantees to lose their employer-based 

18 health insurance. Without employer-based benefits, more Minnesota res idents are like ly to 

19 refrain from seeking out needed medical care. As a result of forego ing treatment, including for 

20 preventative issues, these residents wi ll impose higher healthcare costs on Minnesota. 

2 1 63. The resc ission of DACA also threatens the welfare of both Minnesota DACA 

22 grantees and their fami lies . Many Minnesota DACA grantees live in households with family 

23 members who are American citizens. Rescission of work authorization wi ll threaten DACA 

24 grantees' ability to financi ally support themselves and their fami lies, endangering the financial 

25 security of these families . It will a lso force separation of Minnesota fami lies, jeopardizing their 

26 hea lth and stability. 

27 

28 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

I I 

12 

13 

14 

I 5 

16 

17 

18 

19 

20 

64. Resc inding DACA will harm Minnesota's colleges and universities. Minnesota 

law encourages attendance by DACA grantees at public uni versities within Minnesota. See, e.g., 

Minn. Stat. § I 35A.043, .044. 

65. The University of Minnesota has emphasized the importance of its DACA students. 

Eric W. Kaler, DACA Decision and the University's Stance, Office of the President, Uni versity of 

Minnesota, (Sept. 5, 20 17), https://ti nyurl.com/y9khzd2w. Similarly, Minnesota State University, 

a system of 37 colleges and universities within Minnesota, has expressed its support for DACA 

and noted the signifi cant contributions of DACA students to its institutions and the State 

economy. Macalester College, a nationally ranked private liberal arts college in St. Paul, 

Minnesota, has also issued a statement emphas iz ing the importance of DACA students to the 

co llege community and the economy at large. President Brian Rosenberg, Message to the 

Community on the Elimination of DA CA, Macalester College (Sept. 5, 20 17), 

h ttps ://ti nyurl .com/y79yvhhr. 

66. Rescinding DACA will impair the ability of Minnesota universities to fulfill their 

educational miss ions and provide Minnesota residents with the skills necessary to become valued 

members of the Minnesota workfo rce. 

67. One recent study found that 94 percent of the DACA grantees surveyed who were 

in school agreed that, because of DACA, they pursued educationa l opportunities that they 

previously could not. 

68. The resciss ion of DACA will likely cause some grantees to leave Minnesota 

2 1 co ll eges and universities because they will be unable to work to meet their educational expenses. 

22 Furthermore, DACA students may determine that the cost of a co llege education is not a good 

23 investment because they will be unable to work after graduation. Those grantees who stay in 

24 school may take longer to complete their studies because of their inability to work. Future DACA 

25 students may be deterred from enrolling at all. As a result, Minnesota's universities w ill lose the 

26 di versity, enri chment, and new perspecti ves that this population brings to the school community, 

27 undermining the educational missions of the universities . These harms will also negati vely affect 

28 the tuition revenues of Minnesota uni versities. 
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69. A large number of Minnesota's postsecondary graduates remain in Minnesota after 

2 graduation. Of Minnesota's 20 13 postsecondary graduati ng class, 72 percent were employed in 

3 Minnesota two years afte r graduation. Resc indi ng DACA will deprive Minnesota of the ski lls, 

4 earning, and tax-paying potential of those graduates of Minnesota un iversities who would stay in 

5 the State to join the State's workforce. 

6 70. The Minnesota economy will also be negatively affected by the rescission of 

7 DACA. Approximately 5,442 DACA grantees are employed in Minnesota. If DACA is 

8 eliminated, these grantees will lose their work authori zation and the State economy wil l lose 

9 approximate ly $376.7 mi ll ion in annual GDP. 

IO 71. In add ition, rescinding DACA will negatively affect Minnesota tax revenue 

11 because DACA grantees make significant contributions to Mi nnesota state and local taxes. One 

12 study estimates that the loss of employment caused by the resc iss ion of DACA wi ll resu lt in 

13 Minnesota los ing approximately $6.9 mi ll ion annual ly in state and local tax revenue. 

14 72. The rescission ofDACA will also adversely impact Minnesota employers. 

15 Minnesota businesses and other employers have hired DACA grantees because of the sk ills and 

16 other contributions they bring to these organ izations. Various Minnesota business leaders, 

17 including the Chief Executive Officer of Best Buy and the Senior Vice President of the Minnesota 

18 Chamber of Commerce, signed a letter to the Pres ident stressing the impo11ance of DACA to the ir 

19 organizations and the economy. Open Letter Ji-om Leaders of American Industry (Aug. 31, 20 17), 

20 https://wv,;w.businessleadersdacaletter.corn/. 

21 73. Minnesota has a strong publ ic po licy interest in prohibiting discrimination on the 

22 bas is of race, color, or national origin. See Minn. Stat. § 363A.02. Minnesota has stated that such 

23 discrimination "threatens the ri ghts and privileges of the inhabitants of this state and menaces the 

24 institutions and foundations of democracy." Id. Minnesota recognizes an individual's 

25 opportunity to obtain employment, housing, real estate, full and equal utilizat ion of publ ic 

26 accommodations, public services, and educational inst itutions without such discrimination as a 

27 ·'civi l ri ght. " Id. 

28 
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74. In sum, the rescission of DACA substantial ly and adverse ly affects Minnesota 's 

2 residents, educational institutions, economy, and families. 

3 DEFENDANTS 

4 75. Defendant OHS is a federal cabinet agency responsible for implementing the 

5 DACA program. DHS is a Department of the Executive Branch of the United States 

6 Government, and is an agency within the meaning of 5 U.S.C. § 552(f)(l ). 

7 76. Defendant Elaine C. Duke is the Acting Secretary of Homeland Security. She is 

8 responsible for implementing and enforc ing immigration laws, and oversees OHS. She is the 

9 author of the September 5, 20 17 memorandum rescinding DACA. She is sued in her offic ial 

IO capac ity. 

11 77. Defendant United States of America includes all government agencies and 

12 departments responsible for the implementation and rescission of the DACA program. 

13 AL LEG A TIO NS 

14 

15 

I. ESTABLISHMENT OF DACA 

78. Then-Secretary of Homeland Security Janet Napolitano issued a memorandum on 

16 June 15, 20 12 establ ishing the DACA program. Ex. D, Memorandum from Janet Napolitano, 

17 Sec'y of OHS, to David Y. Aguilar, Acting Comm'r, U.S. Customs and Border Protection 

18 ("CBP"), et al. , Exercising Prosecutorial Discretion with Respect to Individuals Who Came to the 

19 Un ited States as Children (June 15, 2012) ("DACA Memorandum"). Under DACA, individuals 

20 who were brought to the United States as children and meet specific criteria may request deferred 

2 1 action for a period of two years, subject to renewal. 

22 79. Defen-ed action is a long-standing mechanism under wh ich the government 

23 forbears from taking removal action against an individual for a period of time. The purpose of 

24 deferred action, a form of prosecutorial discretion , is to allow DHS to utilize its resources 

25 effectively and humanely. 

26 80. The DACA Memorandum systematized the application of existing prosecutorial 

27 di scretion for any applicant who satisfied each of the fo llowing criteria: 

28 a. came to the Un ited States under the age of sixteen; 
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b. had continuously res ided in the United States for at least fi ve years 

2 preceding the date of the memorandum and was present in the United States on the date of the 

3 memorandum; 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

c. was currently in school, had graduated from high school, had obtained a 

general education development certificate, or was an honorably discharged veteran of the Coast 

Guard or Armed Forces of the United States; 

d. had not been convicted of a felony offense, a significant misdemeanor 

offense, multiple misdemeanor offenses, or otherwise posed a threat to national security or public 

safety; and 

Id. at I. 

81. 

e. was not above the age of thirty. 

According to the DACA Memorandum, DACA 's purpose was to ensure that 

DHS 's resources were appropriately allocated. to individuals who were higher priorities for 

immigration enforcement, recognizing among other things that young people brought here as 

children lacked the intent to violate the law. DACA recognizes that there are "certain young 

people who were brought to thi s country as children and know only this country as home" and 

that immigration laws are not "designed to remove productive young people to countries where 

they may not have lived or even speak the language." Id. at 1-2. 

II. DACA PROVIDES NUMEROUS BENEFITS 

82. DACA grantees are provided with numerous benefits. Most importantly, they are 

granted the right not to be arrested or detained based solely on their immigration status during the 

des ignated period of their deferred action. See id. at 2-3. 

83. 

84. 

DACA grantees are granted eligibility to receive employment authorization. 

DACA also opened the door to allow travel for DACA grantees. For example, 

25 DACA grantees were allowed to briefly depart the U.S. and legally return under certain 

26 circumstances, such as to visit an ailing relative, attend funeral services for a family member, 

27 seek medical treatment, or further educational or employment purposes. 8 U.S.C. 

28 
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§ 1182(a)(9)(B)(i); see also Ex. E, USC IS, Frequently Asked Questions, OHS DACA FAQs 

2 ("DACA FAQs") (Apr. 25, 2017) Q57. Travel for vacation is not permitted. 

3 85. Unlike other undocumented immigrants, DACA grantees are not disqualified on 

4 the basis of their immigration status from receiving certain public benefits. These include federal 

5 Social Security, retirement, and disability benefits. See 8 U.S.C. §§ 161 l(b)(2)-(3), 1621(d). As 

6 a result, and in reliance on DHS's oft-stated position that DACA and similar programs are a 

7 lawful exercise of the agency's authority, Plaintiff States have structured some schemes around 

8 DACA which allow, for example, applicants to demonstrate eligibility for state programs by 

9 producing documentation that they have been approved under DACA. The rescission of DACA 

IO undermines such regulatory frameworks. 

I I 86. DACA grantees are able to secure equal access to other benefits and opportunities 

12 on which Americans depend, including opening bank accounts, obtaining credit cards, starting 

13 businesses, purchasing homes and cars, and conducting other aspects of daily life that are 

14 otherwise often unavailable for undocumented immigrants. 

15 87. DACA fundamentally changed the lives of DACA grantees. By no longer having 

16 to hide in the shadows, they obtained employment, sought higher education, pursued career paths, 

17 and became fully contributing members of society who paid taxes and participated in civic life. 

18 88. These positive personal outcomes have also generated benefits to many sectors of 

19 the Plaintiff States' economies. Defendants' decision to rescind DACA both terminates the 

20 ability of hundreds of thousands of the States' residents to remain part of the mainstream 

21 economy and harms the States and the communities that DACA recipients are part of, including 

22 large and small businesses, non-profits, and government entities where they work and do business. 

23 89. The federal government has recognized that the United States "continue[ s] to 

24 benefit ... from the contributions of those young people who have come forward and want 

25 nothing more than to contribute to our country and our shared future." Ex. F, Letter from Jeh 

26 Charles Johnson, OHS Sec'y, to Judy Chu, U.S. House of Representatives (CA-27) (Dec. 30, 

27 2016) ("Johnson Letter"). 

28 
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Ill. DEFENDANTS' PROMISES TO DACA GRANTEES: DACA GRANTEES RELIED ON 
REPEATED ASSURANCES THAT INFORMATION WOULD BE KEPT CONFIDENTIAL 

2 AND NOT USED FOR ENFORCEMENT 

3 90. In an effort to encourage reluctant people to apply for DACA, OHS promised 

4 app licants on numerous occasions that information they provided as part of the DACA 

5 appl ication process would be "protected" from use for immigration enforcement purposes. 

6 91. In fact, on ly " fraud or misrepresentation" in the application process or 

7 "[s]ubsequent criminal activity" are grounds for revocation of DACA. Ex. G, USC IS Approval 

8 Notice, Form 1-821 D, Consideration of Deferred Action for Chi ldhood Arrivals. 

9 92. The government' s commitment to DACA grantees was further communicated to 

IO young people through its publication entitled "National Standard Operating Procedures (SOP): 

11 Deferred Action for Chi ldhood Arrivals (DACA)." This document sets forth the standards that 

12 OHS applies to DACA appl ications with nearly 150 pages of specific instructions for granting or 

13 denying defetTed action. 

14 93. USCIS affirmatively represented to DACA applicants that, except in limited 

15 circumstances, "[i]nformation provided in [a DACA request] is protected from disclosure to 

16 [Immigration and Customs Enforcement (" ICE")] and CBP for the purpose of immigration 

17 enforcement proceedings.'' Ex. E, DACA FAQs Q19. 

18 94. USCIS affirmatively represented to DACA app licants that, except in limited 

19 circumstances, "[i]f you have submitted a request for consideration of DACA and USC JS decides 

20 not to defer your case ... your case will not be referred to ICE for purposes of removal 

2 1 proceedings." Id. at Q26. 

22 95. In the exceptional circumstances under wh ich USCIS would refer a DACA 

23 appl icant to ICE, USCIS has affirmative ly represented to DACA appl icants that " information 

24 related to your family members or guard ians that is contained in your request will not be referred 

25 to ICE fo r purposes of immigration enforcement aga inst fami ly members or guard ians ." Id. at 

26 Q20. 

27 

28 
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96. The government 's representations that information provided by a DACA grantee 

2 would not be used against him or her for later immigration enforcement proceedings are 

3 unequ ivocal and atypical. For example, the federal government does not make the same 

4 representat ions for parti cipants in other similar programs, such as Temporary Protected Status. 

5 See, e.g. , USCJS, Temporary Protected Status, https://www.uscis.go v/hurnanitarian/temporarv-

6 protected-status (last updated May 24, 2017). 

7 97. Similarly, USC IS affirmatively represented to employers of DACA applicants that, 

8 except in limited circumstances, if they provide their employees "with information regarding his 

9 or her employment to support a request for consideration of DACA . .. . This information will 

10 not be shared with ICE fo r civil immigration enfo rcement purposes." Ex. E, DACA FAQs Q76. 

11 98. Additionally, in December 2016, then-Secretary of Homeland Security Jeh Charles 

12 Johnson sent a letter to U.S. Representative Judy Chu (CA-27) regarding her concerns about the 

13 need to protect DACA-related information, acknowledging that there were, at the time, 750,000 

14 DACA grantees who had "relied on the U.S. government's representations" about prohibitions on 

15 the use of such information for immigration enforcement purposes. Johnson unequi vocally 

16 stated: "We believe these representations made by the U.S. government, upon which DACA 

17 applicants most assuredl y relied, must continue to be honored." Ex. F, Johnson Letter at 1. OHS 

18 cannot now seek to renege on these explicit assurances and promises. 

19 99. These assurances were key to DACA 's success. By making repeated, unique, and 

20 unequi vocal representations, OHS induced individuals to rely on those representations and 

2 1 divulge sensiti ve personal information to apply for DACA despite the potential ri sk of deportation 

22 and removal, and induced employers to provide information to their employees to assist the 

23 latter's DACA applications, despite the potential risk of liability fo r the employers. From January 

24 to March 20 17 (the most recent period for which stati stics are publicly avai lable), USC IS 

25 accepted 132,790 combined initial and renewal requests to grant deferred action under the DACA 

26 program. 

27 I 00. Indeed, in February 2017, then-Secretary of Homeland Security John Kelly 

28 authored a OHS memorandum relating to enforcement priorities. Ex. H, Memorandum from John 
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Kelly, Sec'y of Homeland Security to Kevin McAleenan, Acting Comm' r, CPB, Enforcement of 

2 the Immigration Laws to Serve the National Interest (Feb. 20, 20 17) ("Enforcement Priorities 

3 Memorandum"). The Enforcement Priorities Memorandum rescinded "a ll existing conflicting 

4 directives, memoranda, or field gui dance regarding the enforcement of our immigration laws and 

5 priorities for removal," including prior enforcement priorities, but specifi ca lly left OACA in 

6 place, unchanged. 

7 IV. DHS RESCINDS DACA WITHOUT NOTICE, COMMENT, OR ANY S UFFICIENT 

8 

9 

EXPLANATION FOR ITS CHANGE IN POSITION 

IO I. On September 5, 2017- more than five years after first encouraging individuals to 

IO participate in DACA- DHS abruptly rescinded OACA by announcing that it would immediatel y 

11 cease accepting new applications. OHS also announced it would only issue renewals for grantees 

12 whose deferrals expire before March 5, 2018, and only if they applied for renewal within one 

13 month of OHS's announcement, i.e., by October 5, 2017. Ex. A, OACA Rescission 

14 Memorandum. 

15 I 02. Based on this announcement, thousands of OACA grantees will lose their work 

16 authorization each day on a rolling basis beginning March 6, 20 18. 

17 I 03. The OACA Rescission Memorandum is a final , substanti ve agency action that 

18 required OHS to comply with the notice and comment requirements set fo rth in 5 U.S.C. 

19 § 553(b). See Hemp Industries Ass 'n v. Drug Enf't Adm in. , 333 F.3d I 082, I 087 (9th Cir. 2003). 

20 But the agency provided i10 opportunity for notice and comment before adopting thi s rule. 

21 I 04. By failing to comply with these notice and comment requirements, OHS deprived 

22 Plaintiff States, their agencies and residents, and all other interested part ies, of the opportunity to 

23 present impotiant evidence to the agency about the OACA program. 

24 I 05. In the DACA Rescission Memorandum, OHS did not sufficientl y explain its 

25 abrupt departure from prior agency statements regarding the necess ity and lega lity of OACA. 

26 The single paragraph in the DACA Rescission Memorandum explaining the rationale behind this 

27 sudden shift mere ly asserts that OACA "should be terminated" based on consideration of two 

28 factors: ( I) the appe llate rulings in a case regarding a 2014 memorandum from then-OHS 
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Secretary Johnson that expanded DACA and created a new program, Deferred Action for Parents 

2 of Americans and Lawful Permanent Residents ("DAPA"), Texas v. United States, 809 F.3d 134 

3 (5th Cir. 20 15), aff'd by an equally divided court sub nom. United States v. Texas,_ U.S. _, 

4 136 S. Ct. 2271 (2016); and (2) a September 4, 20 17, letter from Attorney General Jefferson B. 

5 Sessions arguing that DACA was "unconstitutional" and was invalid for the same reasons the 

6 Fifth Circuit struck down DAPA in the Texas case. Ex. I, Letter from Jefferson B. Sessions to 

7 Duke (Sept. 4, 2017) ("Sessions Letter"). 

8 I 06. DHS ignored obvious differences between DACA and DAPA when reaching this 

9 conc lusion. Further, DHS ignored the fact that the legality of DACA was never directly at issue 

IO in the Texas case, and not ruled on by the Fifth Circuit. The DACA Rescission Memorandum 

11 also erroneously implied that the Supreme Court's summary affirmance of the Texas decision by 

12 an equally divided court has precedential effect. The DACA Rescission Memorandum cannot 

13 survive judicial review under the APA when it is predicated on an incorrect legal premise. See, 

14 e.g. , Massachusetts v. EPA, 549 U.S. 497, 532-535 (2007); Safe Air For Everyone v. US EPA, 

15 488 F.3d I 088, 110 I (9th Cir. 2007). 

16 I 07. Notably, in the DACA Rescission Memorandum, DHS did not offer its own 

17 considered legal views, and neither the Sessions Letter nor the DACA Rescission Memorandum 

18 addressed any of the findings articulated in support of the DACA Memorandum or explained why 

19 the agency is so sharply departing from both its prior legal position that programs like DACA are 

20 lawful and guidance from the U.S. Department of Justice Office of Legal Counsel that supported 

21 DACA ' s lawfulness. Ex. J, Memorandum Opinion, The Department of Homeland Security's 

22 Authority to Prioritize Removal of Certain Aliens Unlawfu ll y Present in the United States and to 

23 Defer Removal of Others, 38 Op. O.L.C. _(Nov. 19, 2014). 

24 I 08. Other than the above conclusory assertions of DACA 's legal infirmity, OHS fai led 

25 to offer any explanation of why it believed that rescinding DACA was warranted. The DACA 

26 Rescission Memorandum did not even address the rationale that DHS expressed in 2012 in the 

27 DACA Memorandum regarding the use of prosecutoria l discretion to focus resources and 

28 
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priorities on lowest priority individuals, much less offer any explanation as to why those factors 

2 have changed so radically as to justify resc inding DACA now. 

3 I 09. Hours after the DACA program was rescinded, purportedly due to its illegality, 

4 President Trump tweeted that, if Congress fails to provide similar protections through legislation, 

5 " I will rev isit thi s issue!" Ex. K, Donald J. Trump (@realDonaldTrump), Twitter (Sept. 5, 2017, 

6 5:38 p.m.). This statement suggests that he believes he has authority to reinstate some or all of 

7 the DACA program without Congressional authorization, further undermining DHS's ostensible 

8 rationale for rescinding. 

9 V. TRUMP ADMINISTRATION STATEMENTS F URTH ER DEMONSTRATE ILLEGALITY OF 

DACA RESCISSION 
10 

11 110. Defendants' stated justification for rescinding DA CA- that is, its purported lega l 

12 infirmity- has been contravened by a number of their own statements regarding undocumented 

13 immigrants, many of which are false and/or misleading, and as such provide an impermissible 

14 basis for resc inding DACA. In doing so, Defendants abused their discretion and acted in an 

15 arbitrary and capricious manner in violation of the APA. 

16 111 . On September 5, 2017, just prior to Attorney General Sessions's announcement 

17 resc inding the DACA program, President Trump tweeted, "Congress, get ready to do your job -

18 DACA !" Donald J. Trump, Twitter (Sep. 5, 2017 5 :04 a.m.). Id. at 2. A few minutes thereafter, 

19 President Trump retweeted a statement that "We are a nation of laws. No longer will we 

20 incentivize illegal immigration. LAW AND ORDER! #MAGA," and "Make no mistake, we are 

2 1 going to put the interest of AMERICAN CITIZENS FIRST!" Donald J. Trump, Twitter (Sep. 5, 

22 20 17.). Id. at 3. The DACA Rescission Memorandum makes no reference to such interests to 

23 explain the agency's action. 

24 11 2. On the same day, President Trump issued a written statement on the rescission of 

25 the DACA program that stated: "The temporary implementation of DACA .. . helped spur a 

26 humanitarian crisis- the mass ive surge of unaccompanied minors from Central America 

27 including, in some cases, young people who would become members of violent gangs throughout 

28 our country, such as MS-I 3. Only by the reliable enforcement of immigration law can we 
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produce safe communities, a robust middle class, and economic fairness for all Americans." Ex. 

2 L, Statement from President Donald J. Trump (Sept. 5, 2017). The DACA Rescission 

3 Memorandum makes no reference to unaccompanied minors, public safety concerns, or economic 

4 interests to explain the agency's action. 

5 11 3. During hi s announcement rescinding the DACA program, Attorney General 

6 Sessions justified the decision by stating that the DACA program "contributed to a surge of 

7 unaccompanied minors on the southern border that yielded terrible humanitarian consequences. It 

8 al so denied jobs to hundreds of thousands of Americans by allowing those same jobs to go to 

9 illegal aliens." Ex. M, Attorney General Sessions Delivers Remarks on DACA (Sept. 5, 2017). 

10 Again, the DACA Rescission Memorandum makes no reference to humanitarian or economic 

11 interests to explain the agency's action. 

12 114. Attorney General Sessions, while a United States Senator from Alabama, made 

13 similar statements regarding undocumented individuals seeking employment ("I'm a minority in 

14 the U.S. Senate ... in questioning whether we should reward people who came into the country 

15 illegally with jobs that Americans would like to do."). Seung Min Kim, The Senate's Anti-

16 Immigration Warrior, Politico (Mar. 5, 2015) https://tinyurl.com/znog262 . That same year, then-

17 senator Sessions praised the 1924 Johnson-Reed Act, whose namesake, Representative Albert 

18 Johnson, used racial theory as the basis for its severe immigration restrictions, which included 

19 barring Asian immigration entirely. See Interview by Stephen Bannon with Sen. Jefferson B. 

20 Sess ions, Brietbart News (Oct. 5, 2015), audio available at https://tinyurl.co111/y8gbj6vk; see also 

21 Adam Serwer, Jeff Sessions 's Unqualified Praise for a 1924 immigration Law, The Atlantic (Jan. 

22 10, 20 17), https ://tinyurl.com/vbzdo96u. 

23 115. These statements by the Trump Administration in the context of its decision to 

24 resc ind DACA- that DACA created a surge in illegal immigration, and that DACA grantees take 

25 jobs away from other American workers and weaken the middle class-suggest that the DACA 

26 Resc iss ion Memorandum's cursory statements regarding the legal ity of DACA do not set forth 

27 the agency's true rationale for rescission. The APA requires governmental agencies to publicly 

28 state a sufficient justification for their actions, particularly where, as here, Plaintiff States, as well 
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as their agencies, institutions, and residents, have relied upon DHS's prior statements to their 

2 detriment. See Perez v. Mortg. Bankers Ass 'n, 135 S. Ct. 1199, 1209(20 15); FCC v. Fox 

3 Television Stations, 556 U.S. 502, 515 (2009). Defendants have failed to do so. 

4 11 6. Moreover, these statements are wholly controverted by available evidence 

5 demonstrating the contributions of DACA grantees to Plaintiff States and to the United States as a 

6 whole, as explained above. See Motor Veh. Mfrs. Ass 'n of U.S. , Inc. v. State Farm Mut. Auto. Ins. 

7 Co. , 463 U.S. 29, 43 ( 1983) (an agency rule is arbitrary and capricious when the explanation 

8 offered by the agency "runs counter to the evidence before the agency"). 

9 VI. FORMER DACA GRANTEES ARE AT RISK OF IMMIGRATION ENFORCEMENT BASED 
ON INFORMATION THEY ENTRUSTED TO DEFENDANTS AS PART OF DACA 

IO APPLICATIONS 

II 117. In rescinding the DACA Memorandum, Defendants have created a confusing and 

12 threatening situation for Plaintiff States and their residents, including for DACA grantees who 

13 will soon begin losing their DACA protection under the DACA Rescission Memorandum. 

14 118. The DACA application form requires applicants to provide a wea lth of personal, 

15 sens iti ve information, including the applicant' s lack of lawful immigration status, address, Social 

16 Security number, and the name and location of his or her school, if applicable. Ex. N, USCIS, 

17 Form 1-82 1 D, Consideration of Deferred Action for Childhood Arrivals. The application process 

18 also required that all DACA applicants undergo biographic and biometric background checks, 

19 which includes fingerprinting, before USCIS considered their DACA requests . DACA applicants 

20 provided this information based on Defendants' representations about the terms of the program 

21 and the manner in which information would be protected. 

22 11 9. Former DACA grantees now face a real ri sk of having the sensitive information 

23 that they provided to OHS in their applications or renewal requests (for example, fingerprints) 

24 used against them for future immigration enforcement proceedings. This, despite the repeated 

25 assurances discussed above that Defendants would do no such thing. 

26 120. The DACA Resciss ion Memorandum does not provide adequate assurances that 

27 this information wi ll not be used for enforcement purposes following DACA ' s termination. 

28 
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121. The former FAQs to the OACA Memorandum-government representations under 

2 which all OACA grantees submitted their applications- unequivocall y stated: "Information 

3 provided in thi s request is protected from disclosure to ICE and CB P for the purpose of 

4 immigration enforcement proceedings," with limited exceptions where "the requestor meets the 

5 criteria fo r the issuance of a Notice To Appear ["NTA"] or a referral to ICE under the [NTA] 

6 criteria" (emphasis added). Ex. E, OACA FAQs Ql9. 

7 122. The Rescission FAQs that OHS produced to accompany the OACA Rescission 

8 Memorandum provide inadequate assurances that information wi ll be protected, and state: 

9 "Generally, information provided in OACA requests will not be proactively provided to other 

IO law enforcement entities (including ICE and CBP) for the purpose of immigration enforcement 

11 proceedings unless the requestor poses a risk to national security or public safety, or meets the 

12 criteria for the issuance of a Notice To Appear ["NT A''] or a referral to ICE under the [NTA] 

13 criteria." Ex. B, Resciss ion FAQs Q8 ( emphasis added). 

14 123. The addition of the qua Ii fier "general ly"-devoid of any apparent criteria for when 

15 OHS wou ld deviate from the "general" policy of non-referral to ICE- and removal of the 

16 unequivocal statement that information is "protected" strongly suggests that, in fact, OHS now 

17 views OACA grantees' sensitive information as available to ICE for previously prohibited 

18 purposes, including immigration enforcement. 

19 124. DACA applicants are also required to provide OHS with a detailed hi story of their 

20 criminal arrests and convictions, including all misdemeanors, however minor. 

2 1 125. OACA applicants have relied in good faith on OHS's promises not to use the 

22 info rmation against them and forthrightly informed DHS of minor criminal offenses of which 

23 they had been convicted ( or for which they were only arrested, regardless of whether they were 

24 ultimately convicted). Individuals who applied for OACA with only minor criminal offenses 

25 could gain approval under OACA nonetheless because OHS did not regard them as a threat or bar 

26 to OACA, since they were of the very lowest enforcement priority. They are now under even 

27 more threat than other OACA grantees. 

28 
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126. President Trump also has taken affirmative steps to set the table for eliminating 

2 privacy protections applicable to OACA data. In January 2017, President Trump issued an 

3 Executive Order entitled "Enhancing Public Safety in the Interior of the United States," directing 

4 all agencies, including OHS, to "ensure that their privacy pol icies exclude persons who are not 

5 United States citizens or lawful permanent res idents from the protections of the Privacy Act 

6 regarding personally identifiable information." Ex. 0 , Exec. Order No. 13,768, 82 Fed. Reg. 

7 8799 § 14 (Jan. 25, 2017). OHS has confirmed that its new privacy policy, adopted in response to 

8 the Executive Order, "permits the sharing of information about immigrants and non-immigrants 

9 with federal, state, and local law enforcement." Ex. P, OHS Privacy Policy 2017-0 I Questions & 

IO Answers No. 6 (Apr. 27, 2017). 

I I 127. Until February 2017, DHS's enforcement priorities were generally consistent with 

12 the DACA Memorandum, prioritizing people who had committed felonies, serious 

13 misdemeanors, or multiple less serious misdemeanors, and making DACA grantees (and others 

14 similarly situated) the lowest enforcement priority. 

15 128. The February 20 17 Enforcement Priorities Memorandum substantively changed 

16 policy with respect to how OHS treats individuals with criminal history and radically broadened 

17 the categories of people who are to be prioritized for removal. Whereas OHS previously 

18 prioritized individuals who had been convicted of serious criminal offenses, the new categories 

19 now include, among others, those who: 

20 (I) Have been convicted of any criminal offense; 

2 1 (2) Have been charged with any criminal offense that has not been resolved; [and] 

22 (3) Have committed acts which constitute a chargeable criminal offense[.] 

23 

24 

Ex. H, Enforcement Priorities Memorandum at 2. 

Thus, people who have not been convicted of, but only charged with, any criminal offense 

25 (or even never charged, but somehow determined to have committed an act constituting a 

26 chargeable criminal offense), no matter how low-level , are now prioritized for immigration 

27 enforcement. Because any offense triggers priority enforcement, this includes various lower level 

28 
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offenses that DACA applicants were required to di sclose but that did not make them ineligible for 

2 DACA. 

3 I 29. The sweeping Enforcement Priorities Memorandum replaced DHS's previous, 

4 more targeted enforcement priorities. Although this memorandum specifically exempted the 

5 DACA program from these new priorities, it is not clear whether or how they apply to DACA 

6 grantees and those who lose their protections on a rolling basis in light of the DACA Rescission 

7 Memorandum. 

8 130. Given these developments- particularly the Enforcement Priorities Memorandum 

9 significantly broadening enforcement priorities and the Rescission FAQs changing DHS's prior 

IO policy to shield DACA applicants' information from ICE- the criteria under which current and 

I I former DACA grantees with minor criminal histories are considered for referral to ICE have 

12 substantively changed. These individuals are now in danger of being placed in removal 

.13 proceedings based on information they provided in reliance on DHS's promises. 

14 131 . These changes signal Defendants' intent to renege on their assurances and 

15 promises and subject DACA applicants to immigration enforcement. At the very least, these 

16 changes create confusion about the new risk faced by current and former DACA grantees and 

17 former applicants, patticularly those whose DACA protection is ending under the DACA 

18 Rescission Memorandum. 

19 I 32. Indeed, on June I 3, 2017, in testimony before the House Appropriations 

20 Committee' s Subcommittee on Homeland Security, Acting ICE Director Thomas Homan stated 

2 1 as to "every immigrant in the country without papers," that they "should be uncomfortable. You 

22 should look over your shoulder. And you need to be worried." Immigration and Customs 

23 Enforcement & Customs and Border Protection FYJ8 Budget Request Before the H. Comm. on 

24 Appropriations, I 15th Cong. (2017) 20 17 WLNR 18737622 (emphasis added) . 

25 133. CNN repo1ted that Homan "doubled down" on these statements in an interview 

26 later that week, quoting him to state that '"Trump and his administration have made clear that any 

27 undocumented immigrant could be arrested and face deportation proceedings at any time, unless 

28 they have current and valid protection under DACA. "' Tai Kopan, ICE Director: Undocumented 
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Immigrants 'Should Be Afraid,' CNN (June 6, 20 17), https://tinyurl .com/y88h6zuo (quoting 

2 Acting ICE Director Thomas Homan) (emphasis added). 

3 134. On April 19, 2017, Attorney General Sessions stated in an interview on Fox News ' 

4 "Happening Now" program- in response to a question regarding the deportation of a DACA 

5 grantee- that '"[e]verybody in the country illegally is subject to being deported, so people come 

6 here and they stay here a few years and somehow they think they are not subject to being 

7 deported- well , they are .. . we can't promise people who are here unlawfu ll y that they aren't 

8 go ing to be deported."' Adam Shaw, Sessions Defends Immigration Policies After Reported 

9 ' DREAMer' Deportation, Fox News (Apr. 19, 2017), https://tinyu rl. com/kym82ce (quoting 

10 Attorney General Jefferson B. Sessions). 

11 135. Moreover, current litigation in federal court in Georgia demonstrates that even 

12 before the DACA Rescission Memorandum, DHS was terminating individuals ' DACA due to the 

13 Enforcement Priorities Memorandum's changed priorities. In that case, Colotl v. Kelly, DHS 

14 admitted on the record that Ms. Colotl had met and continued to meet all five DACA 

15 criteria. Order [on Preliminary Injunction Motion], Colotl Coyotl v. Kelly, No. 17-1670 (N.D. 

16 Ga., June 12, 20 17) ECF No. 28 at 17-18. The only reason for the change in DHS 's decision was 

17 that-despite the previous assurances by DHS that DACA-related history would not be used 

18 against applicants and with no change in Ms. Colotl's criminal history since her application-she 

19 had become an enforcement priority under the Enforcement Priorities Memorandum "[ d]ue to 

20 [her] criminal hi story." Id. at 6, 18. That criminal history, stemming from a 20 IO arrest for 

21 allegedly blocking traffic while waiting for a parking space, had been disclosed on Ms. Colotl ' s 

22 initial DACA application and subsequent renewal requests, each of which were approved until the 

23 denial based so lely on the Enforcement Priorities Memorandum. The court ruled in favor of Ms. 

24 Colotl, granting her request for a preliminary injunction and holding that since DACA was still in 

25 effect at the time OHS sought to revoke her DACA, and DHS had established procedures with 

26 respect to notice and termination, she was likely to prevail on her claim that OHS violated the 

27 APA by failing to comply with its own administrative processes and procedures. Id. at 30-33. 

28 
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136. Defendants' conduct in inducing DACA applicants to provide sensitive personal 

2 information and then removing that protection impacts all DACA grantees, not just those with 

3 minor criminal hi stories. DACA applicants were not only required to provide information that 

4 could be used to easily find and arrest them; they were required to undergo fingerprinting 

5 regardless of criminal history. DACA grantees are now at risk that this type of biometric 

6 information will be used against them for immigration enforcement purposes. 

7 VII. DACA GRANTEES CAN No LONGER TRAVEL OUTSIDE THE COUNTRY 

8 137. Under DACA, DACA grantees were allowed to apply to receive authorization 

9 from USC IS for "advance parole" to travel outside of the United States by submitting Form 1-

1 O 131 , Application for Travel Document and paying a filing fee of $575. USC IS approves advance 

11 parole on a case-by-case basis. 

12 138. USC IS affirmatively represented to DACA applicants that, if USC IS decides to 

13 defer action , the applicant may request advance parole to travel outside the United States for 

14 educational, employment, or humanitarian purposes. Ex. E, DACA FAQs Q57. 

15 139. The DACA Rescission Memorandum terminated the ability of DACA grantees to 

16 travel outside the United States during their renewed benefit period, including for those who have 

17 already submitted requests for advance parole in reliance on DHS' s prior representations that 

18 advance parole was available to them. Under the DACA Rescission Memorandum, DHS is now 

19 categorically prohibited from granting advance parole for DACA grantees and "[ w] ill not approve 

20 any new Form 1-131 applications for advance parole under standards associated with the DACA 

21 program[.]'' Ex. A, DACA Rescission Memorandum. In addition, DHS "[w]ill administratively 

22 close all pending Form 1-131 applications for advance parole filed under standards associated 

23 with the DACA program, and will refund all associated fees." Id. Those who have pending 

24 applications are therefore denied advance parole without any assessment being conducted using 

25 the criteria set forth previously by DHS for advance parole requests. 

26 140. Many DACA grantees have applied for and received advance parole from USCJS 

27 and have paid the required fees. The DACA Rescission Memorandum states that DHS will 

28 "generally" honor the previously approved applications for advance parole, clearly signaling that 
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sometimes it will not. Many of those DACA grantees who reli ed on USCIS authorization of 

2 advance parole are currently travelling abroad visiting family or for other authorized 

3 reasons. Given DHS's unambiguous shift in policy towards prohibiting the case-by-case 

4 determination of advance parole for other DACA grantees, DACA grantees with approved 

5 advance paro le now face uncertainty and risk of not being able to return to their homes in the 

6 United States. 

7 FIRST CAUSE OF ACTION 

8 (Violation of Fifth Amendment - Due Process - Information Use) 

9 I 4 I. Plaintiff States re-allege and incorporate by reference the allegations set forth in 

IO each of the preceding paragraphs of this Complaint. 

I I 142. The Due Process Clause of the Fifth Amendment requires that immigration 

12 enforcement actions taken by the federa l government be fundamentally fair. 

13 143. Given the federal government's representations about the allowable uses of 

14 information provided by DACA app li cants, Defendants' change in policy on when to allow the 

I 5 use of information contained in DACA applications and renewal requests for purposes of 

16 immigration enforcement, including identifying, apprehending, detaining, or deporting non-

17 citizens, is fundamentally unfair. 

18 144. Through their actions above, Defendants have violated the due process guarantee 

19 of the Fifth Amendment. 

20 

21 

22 

23 

24 

25 

145. Defendants' violation causes ongoing harm to Plaintiff States and their residents. 

SECOND CAUSE OF ACTION 

(Violation of Administrative Procedure Act - 5 U.S.C. § 553) 

146. Plaintiff States re-allege and incorporate by reference the al legations set forth in 

each of the preceding paragraphs of this Complaint. 

147. The APA requires the Court to "hold unlawful and set aside agency action" taken 

26 ·'without observance of procedure requ ired by law." 5 U .S.C. § 706(2)(0). 

27 

28 
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148. OHS is an "agency" under the APA. 5 U.S.C. § 55 1(1). The DACA Rescission 

2 Memorandum is a "ru le" and an "agency action" under the APA, 5 U.S.C. § 55 1 ( 4), ( 13), and 

3 constitutes "[a]gency action made rev iewable by statute and final agency action for wh ich there is 

4 no other adequate remedy in a cou11." 5 U.S.C. § 704. 

5 149. With exceptions that are not applicab le here, agency rules must go through notice-

6 and-comment rul emak ing. 5 U.S.C. § 553. 

7 150. Defendants promulgated and have relied upon the DACA Rescission 

8 Memorandum without notice-and-comment rulemaking in violation of the APA. 

9 15 1. Defendants' violation causes ongo ing harm to Plaintiff States and their residents, 

IO who have been denied the oppor1unity to comment about Defendants' decision to repea l DACA. 

I I These injuries, including specific harms alleged above to the Plaintiff States' uni vers ities, 

12 agencies and institutions, and their economies and healthcare systems, al l fa ll within the zone of 

13 interests encompassed by the broad scope of the Immigration and Naturalization Act (" !NA"), 8 

14 U.S.C. et seq. 

15 THIRD CAUSE OF ACTION 

16 (Violation of Administrative Procedure Act - 5 U.S.C. § 706) 

17 I 52. Plaintiff States re-allege and incorporate by reference the allegations set fo11h in 

18 each of the preceding paragraphs of this Complaint. 

I 9 I 53. The APA requires the Co u11 to "hold unlawfu l and set aside agency action" that is 

20 " (A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law; (B) 

2 I contrary to constitutional right, power, privilege, or immunity; [ or] (C) in excess of statutory 

22 jurisdiction, authority, or limitations, or short of statutory right[.]" 5 U.S.C. § 706(2). 

23 154. In implementing the DACA Rescission Memorandum without a proper basis, 

24 Defendants have acted arbitrari ly and capriciously, have abused their discretion, have acted 

25 otherwise not in accordance with law, and have taken unconstitutional and unlawfu l act ion in 

26 violation of the APA. 

27 
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155. Defendants' violation causes ongoing harm to Plaintiff States and their res idents. 

2 These injuries fall within the zone of interests encompassed by the INA. 

3 FOURTH CAUSE OF ACTION 

4 (Violation of the Regulatory Flexibility Act) 

5 156. Plaintiff States re-allege and incorporate by reference the allegations set forth in 

6 each of the preceding paragraphs of thi s Complaint. 

7 157. The Regulatory Flexibility Act, 5 U.S.C. §§ 601-61 2 ("RFA"), requires federal 

8 agencies to analyze the impact of rules they promulgate on small entities and publish initial and 

9 final versions of those analyses for public comment. 5 U.S.C. §§ 603-604. 

IO 158. "Small entities" for purposes of the RFA include small businesses, small 

11 nonprofits, and small governmental jurisdictions. 5 U.S.C. § 60 I (6). 

12 159. The DACA Resciss ion Memorandum is a " rule" under the RFA. 5 U.S.C. 

13 § 60 I (2). 

14 160. The actions that OHS has taken to implement the DACA Rescission Memorandum 

15 are likely to have a significant economic impact on a substantial number of small entities. 

16 5U.S.C.§602(a)(l). 

17 

18 

161. Defendants have not issued the required analyses of the rule. 

162. Defendants ' failure to issue the initial and final regulatory flexibility analyses 

19 violates the RF A and is unlawful. 

20 163. Defendants ' violation causes ongoing harm to Plaintiff States and to their 

21 residents, who have been denied the ability to comment on the impact of DACA's rescission on 

22 srnal I entities. 

23 FIFTH CAUSE OF ACTION 

24 (Declaratory Relief - Equitable Estoppel) 

25 164. Plaintiff States re-allege and incorporate by reference the allegations set forth in 

26 each of the preceding paragraphs of thi s Complaint. 

27 
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165. Through its conduct and statements, OHS represented to DACA applicants that 

2 information collected as part of their applications would not be used against them in future 

3 immigration proceedings and that DACA was a lawful exercise of its discretion. 

4 166. In reliance on DHS's repeated assurances, DACA applicants, risking removal and 

5 deportation, came forward and identified themselves to OHS and provided detailed information, 

6 including fingerprints and criminal history, in order to patiicipate in DACA. 

7 167. Throughout the life of DACA, OHS continued to make affirmative representations 

8 about the use of information as well as the validity and legality of programs like DACA. DACA 

9 applicants relied on DHS's continuing representations to their detriment. 

IO 168. DACA grantees rearranged their lives to become fully visible and contributing 

11 members of society by seeking employment, pursuing higher education, and paying taxes, but are 

12 now at real risk of removal and deportation, particularly those with minor criminal histories who 

13 fall squarely within the new enforcement priorities set fotih in the Enforcement Priorities 

14 Memorandum. 

15 169. Accordingly, Defendants should be equitably estopped from using information 

16 provided to OHS pursuant to DACA for immigration enforcement purposes, except as previously 

17 authorized under DACA. 

18 170. An actual controversy between Plaintiff States and Defendants exists as to whether 

19 Defendants should be equitably estopped. 

20 

21 

22 

23 

171. Plaintiff States are entitled to a declaration that Defendants are equitably estopped. 

SIXTH CAUSE OF ACTION 

(Violation of Fifth Amendment - Equal Protection) 

172. The Plaintiff States re-allege and incorporate by reference the allegations set forth 

24 in each of the preceding paragraphs of this Complaint. 

25 173. The Due Process Clause of the Fifth Amendment prohibits the federal government 

26 from den ying equal protection of the laws. 

27 

28 
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2 

3 

4 

5 

6 

7 

8 

9 

IO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

174. The rescission of DACA violates fundamental conceptions of justice by depriving 

DACA grantees, as a class, of their substantial interests in pursuing a li velihood to support 

themselves and fu1ther their education. 

175. The deprivation of these interests is directly traceable to the Defendants' rescission 

of DACA and cannot be sufficiently justified by federal interests. 

176. Through the above actions, Defendants have discriminated against DACA grantees 

in vio lation of the equal protection guarantee of the Fifth Amendment. 

177. Defendants' vio lation causes ongoing harm to the Plaintiff States and their 

residents. Among other things, the Plaintiff States wi ll be impacted because DACA grantees wi ll 

no longer be able to work as State employees, contribute to the States ' economies, or attend the 

States' educational institutions. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff States respectfully request that this Cou1t enter judgment in their favor, 

and grant the fo llowing relief: 

1. Declare that the DACA Rescission Memorandum is unauthorized by and contrary 

to the Constitution and laws of the United States; 

2. Declare that the actions that Defendants have taken to implement the DACA 

Rescission Memorandum were taken without observance of procedure required by law in 

violation of 5 U.S.C. §§ 702-706 (the APA); 

3. Declare that the actions that Defendants have taken to implement the DACA 

Rescission Memorandum are arbitrary, capricious, an abuse of discretion, and otherwise not in 

accordance with law in violation of 5 U.S.C. §§ 702-706 (the APA); 

4. Declare that Defendants ' failure to analyze the impact of the actions they have 

taken to implement the DACA Rescission Memorandum on small entities, and Defendants' 

failure to publish initial and final versions of those analyses for public comment, are unlawful 

26 under 5 U.S.C. §§ 601-6 12 (the RFA); 

27 
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5. Declare that Defendants are equitably estopped from using information provided 

2 to Defendants pursuant to DACA for immigration enforcement purposes except as previously 

3 authorized under the DACA Memorandum; 

4 6. Enjoin Defendants from rescinding DACA or engaging in any action to frustrate 

5 its full and continued implementation; 

6 7. Enjoin Defendants from using information obtained in any DACA application or 

7 renewal request to identify, apprehend, detain, or deport any DACA applicant or member of any 

8 DACA applicant's family, or take any action against a DACA applicant's current or former 

9 employer; and 

10 8. Award such additional relief as the interests of justice may require. 

11 

12 

13 

Dated: September I I , 20 I 7 

14 X AV IER BECERRA 
Attorney General of California 

I 5 MICHAEL L. NEWMAN 
Supervising Deputy Attorney General 

16 
Isl James F. Zahradka II 

17 JAMES F. ZAHRADKA II 
Deputy Attorney General 

18 

19 
Attorneys for Plaint(/[ State of Cal{fornia 

20 JANETT. MI LLS 
Attorney General of Maine 

21 SUSAN P. H ERMAN (pro hac vice pending) 
Deputy Attorney General 

22 6 State House Station 
Augusta, Maine 04333 

23 Telephone: (207) 626-8814 

24 

25 

26 

27 

28 

Emai I: susan.hennan0 )maine.gov 

A1torneys.for Plaint(/[ State of Maine 
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Emai I: ssu II ivantmoag.state.md.us 
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LORI SWANSON 
Attorney General 
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Assistant Attorney General 
445 Minnesota Street, Suite 1100 
St. Paul , Minnesota 55101-2128 
Telephone: (651 ) 757-1136 
Emai I: ju I ianna.passe@.ag.state.rnn.us 
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c::1§§ Off1c1al website of the Department of Homeland 

=security 

Memorandum on Rescission Of 
Deferred Action For Childhood 
Arrivals (DACA) 
Release Date: September 5, 2017 

MEMORANDUM FOR: 

James W. Mccament 

Acting Director 

U.S. Citizenship and Immigration Services 

Thomas D. Homan 

Acting Director 

U.S. Immigration and Customs Enforcement 

Kevin K. McAleenan 

Acting Commissioner 

U.S. Customs and Border Protection 

Joseph B. Maher 

Acting General Counsel 

Ambassador James D. Nealon 

Assistant Secretary, International Engagement 

Julie M. Kirchner 

Citizenship and Immigration Services Ombudsman 

FROM: 
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Elaine C. Duke 

Acting Secretary 

SUBJECT: 

Rescission of the June 15, 2012 Memorandum Entitled "Exercising Prosecutorial 

Discretion with Respect to Individuals Who Came to the United States as 

Children" 

This memorandum rescinds the June 15, 2012 memorand.um entitled " Exercisihg 

Prosecutorial Discretion with Respect to Individuals Who Came to the United States 

as Children," which established the program known as Deferred Action for Childhood 

Arrivals ("DACA") . For the reasons and in the manner outlined below, Department of 

Homeland Security personnel shall take all appropriate actions to execute a wind­

down of the program, consistent with the parameters established in this 

memorandum. 

Background 

The Department of Homeland Security established DACA through the issuance of a 

memorandum on June 15, 2012. The program purported to use deferred action-an 

act of prosecutorial discretion meant to be applied only on an individualized case-by­

case basis-to confer certain benefits to illegal aliens that Congress had not 

otherwise acted to provide by law.[l] (#_ftnl) Specifically, DACA provided certain 

illegal aliens who entered the United States before the age of sixteen a period of 

deferred action and eligibility to request employment authorization. 

On November 20, 2014, the Department issued a new memorandum, expanding the 

parameters of DACA and creating a new policy called Deferred Action for Parents of 

Americans and Lawful Permanent Residents ("DAPA"). Among other things-such as 

the expansion of the coverage criteria under the 2012 DACA policy to encompass 

aliens with a wider range of ages and arrival dates, and lengthening the period of 

deferred action and work authorization from two years to three-the November 20, 

2014 memorandum directed USCIS "to establish a process, similar to DACA, for 

exercising prosecutorial discretion through the use of deferred action, on a case-by­

case basis," to certain aliens who have "a son or daughter who is a U.S. citizen or 

lawful permanent resident." 
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Prior to the implementation of DAPA, twenty-six states-led by Texas-challenged 

the policies announced in the November 20, 2014 memorandum in the U.S. District 

Court for the Southern District of Texas. In an order issued on February 16, 2015, the 

district court preliminarily enjoined the policies nationwide. [2] (#_ftn2) The district 

court held that the plaintiff states were likely to succeed on their claim that the DAPA 

program did not comply with relevant authorities. 

The United States C~urt of Appeals for the Fifth Circuit affirmed, holding that Texas 

and the other states had demonstrated a substantial likelihood of success on the 

merits and satisfied the other requirements for a preliminary injunction. [3] (#_ftn3) 

The Fifth Circuit concluded that the Department's DAPA policy conflicted with the 

· discretion authorized by Congress. In considering the DAPA program, the court noted 

that the Immigration and Nationality Act "flatly does not permit the reclassification 

of mi llions of illegal aliens as lawfully present and thereby make them newly eligible 

for a host of federal and state benefits, including work authorization." According to 

the court, " DAPA is foreclosed by Congress's careful plan; the program is 'manifestly 

contrary to the statute' and therefore was properly enjoined. " 

Although the original DACA policy was not challenged in the lawsuit, both the district 

and appellate court decisions relied on factual findings about the implementation of 

the 2012 DACA memorandum. The Fifth Circuit agreed with the lower court that DACA 

decisions were not truly discretionary, [4] (#_ftn4) and that DAPA and expanded DACA 

would be substantially similar in execution . Both the district court and the Fifth 

Circuit concluded that implementation of the program did not comply with the 

Administrative Procedure Act because the Department did not implement it through 

notice-and-comment rulemaking. 

The Supreme Court affirmed the Fifth Circuit's ruling by equally divided vote (4-4). [5] 

(#_ftns) The evenly divided ruling resulted in the Fifth Circuit order being affirmed. The 

preliminary injunction therefore remains in place today. In October 2016, the 

Supreme Court denied a request from DHS to rehear the case upon the appointment 

of a new Justice. After the 2016 election, both parties agreed to a stay in litigation to 

allow the new administration to review these issues. 

On January 25, 2017, President Trump issued Executive Order No. 13,768, "Enhancing 

Public Safety in the Interior of the United States." In that Order, the President 

Case 3:17-cv-05235-MEJ   Document 1-1   Filed 09/11/17   Page 4 of 8



directed federal agencies to "[e]nsure the faithful execution of the immigration laws . 

. . against all removable aliens," and established new immigration enforcement 

priorities. On February 20, 2017, then Secretary of Homeland Security John F. Kelly 

issued an implementing memorandum, stating "the Department no longer will 

exempt classes or categories of removable aliens from potential enforcement," 

except as provided in the Department's June 15, 2012 memorandum establishing 

DACA,[6] (#_ft n6} and the November 20, 2014 memorandum establishing DAPA and 

expanding DACA. [7] (lt_ftn7} 

On June 15, 2017, after consulting with the Attorney General, and considering the 

likelihood of success on the merits of the ongoing litigation, then Secretary John F. 

Kelly issued a memorandum rescinding DAPA and the expansion of DACA-but 

temporarily left in place the June 15, 2012 memorandum that initially created the 

DACA program. 

Then, on June 29, 2017, Texas, along with several other states, sent a letter to 

Attorney Genera l Sessions asserting that the original 2012 DACA memora ndum is 

unlawful for the same reasons stated in the Fifth Circuit and district court opinions 

regarding DAPA and expanded DACA. The letter notes that if DHS does not rescind 

the DACA memo by September 5, 2017, the States will seek to amend the DAPA 

lawsuit to include a challenge to DACA. 

The Attorney General sent a letter to the Department on September 4, 2017, 

articulating his legal determination that DACA "was effectuated by the previous 

administration through executive action, without proper statutory authority and with 

no established end-date, after Congress' repeated rejection of proposed legislation 

that would have accomplished a similar result. Such an open-ended circumvention of 

immigration laws was an unconstitutional exercise of authority by the Executive 

Branch." The letter further stated that because DACA "has the same legal and 

constitutional defects that the courts recognized as to DAPA, it is likely that 

potentially imminent litigation would yield similar results with respect to DACA." 

Nevertheless, in light of the administrative complexities associated with ending the 

program, he recommended that the Department wind it down in an efficient and 

orderly fashion, and his office has reviewed the terms on which our Department will 

do so. 
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Rescission of the June 15, 2 0 12 DACA Memorandum 

Taking into consideration the Supreme Court's and the Fifth Circuit's rulings in the 

ongoing litigation, and the September 4, 2017 letter from the Attorney General, it is 

clear that the June 15, 2012 DACA program should be terminated . In the exercise of 

my authority in establishing national immigration policies and priorities, except for 

the purposes explicitly identified below, I hereby rescind the June 15, 2012 

memorandum. 

Recognizing the complexities associated with winding down the program, the 

Department will provide a limited window in which it will adjudicate certa in requests 

for DACA and associated applications meeting certain parameters specified below. 

Accordingly, effective immediately, the Department: 

• Wi ll adjudicate-on an individual, case-by-case basis-properly filed 

pending DACA initial requests and associated applications for Employment 

Authorization Documents that have been accepted by the Department as of 

the date of this memorandum. 

• Will reject all DACA initial requests and associated applications for 

Employment Authorization Documents filed after the date of this 

memorandum. 

• Will adjudicate-on an individual, case by case basis-properly filed 

pending DACA renewal requests and associated applications for Employment 

Authorization Documents from current beneficiaries that have been accepted 

by the Department as of the date of th is memorandum, and from current 

beneficiaries whose benefits will expire between the date of this 

memorandum and March 5, 2018 that have been accepted by the Department 

as of October 5, 2017. 

• Wi ll reject all DACA renewal requests and associated applications for 

Employment Authorization Documents filed outside of the parameters 

specified above. 

• Will not terminate the grants of previously issued deferred action or revoke 

Employment Authorization Documents solely based on the directives in this 

memorandum for the remaining duration of their validity periods. 
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• Will not approve any new Form 1-131 applications for advance parole under 

standards associated with the DACA program, although it will generally honor 

the stated validity period for previously approved applications for advance 

parole. Notwithstanding the continued validity of advance parole approvals 

previously granted, CBP will-of course-retain the authority it has always had 

and exercised in determining the admissibility of any person presenting at the 

border and the eligibility of such persons for parole. Further, USCIS will.----of 

course-retain the authority to revoke or terminate an advance parole 

document at any time. 

• Will administratively close all pending Form 1-131 applications for advance 

parole filed under standards associated with the DACA program, and will 

refund all associated fees. 

• Will continue to exercise its discretionary authority to terminate or deny 

deferred action at any time when immigration officials determine termination 

or denial of deferred action is appropriate. 

This document is not intended to, does not, and may not be rel ied upon to create any 

right or benefit, substantive or procedural, enforceable at law by any party in any 

administrative, civil, or criminal matter. Likewise, no limitations are placed by this 

guidance·on the otherwise lawful enforcement or litigation prerogatives of DHS. 

[1] (tt_ftn refl ) Significantly, while the DACA denial notice indicates the decision to deny 

is made in the unreviewable discretion of USCIS, USCIS has not been able to identify 

specific denial cases where an applicant appeared to satisfy the programmatic 

categorical criteria as outlined in the June 15, 2012 memorandum, but still had his or 

her application denied based solely upon discretion. 

[2] (#_ftnref2) Texas v. United States, 86 F. Supp. 3d 591 (S.D. Tex. 2015). 

[3] (#_ftnref3) Texas v. United States, 809 F.3d 134 (5th Cir. 2015). 

[ 4] (#_ ftnref4) Id. 

[SJ (#_ ftnrefS) United States v. Texas, 136 S. Ct. 2271 (2016) (per curiam). 
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[6] (1t_ftnref6) Memorandum from Janet Napolitano, Secretary, OHS to David Aguilar, 

Acting Comm'r, CBP, et al., "Exercising Prosecutorial Discretion with Respect to 

Individuals Who Came to the United States as Children" (June 15, 2012). 

[7] (#_ftn ref7) Memorandum from Jeh Johnson, Secretary, OHS, to Leon Rodriguez, Dir., 

USCIS, et al., "Exercising Prosecutorial Discretion with Respect to Individuals Who 

Came to the United States as Children and with Respect to Certain Individuals Whose 

Parents are U.S. Citizens or Permanent Residents" (Nov. 20, 2014). 

Topics: Border Securi t y (/topics/border-security) , Deferred Act ion (/topics/deferred-action} 

Keywords: DACA (Jkeywords/daca) , Deferred Action for Childhood Arriva ls (/keywords/deferred-action-childhood-

arrivals) 

Last Published Date: September 5, 2017 
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Frequently Asked Questions: 
Rescission Of Deferred Action 
For Childhood Arrivals (DACA) 
Release Date: September 5, 2017 

En esp a Fi O l (https://www.dhs.gov/ news/2017 /09/05/ preguntas-frecuentes-anu laci-n-de-la-acci-n­

d iferi d a-pa ra-los-l lega dos-en-la) 

The fol lowing are frequently asked questions on the September 5, 2017 Rescission of 

the Deferred Action for Childhood Arrivals (DACA) Program. 

Q1: Why is DHS phasing out the DACA program? 

Al: Taking into consideration the federal court rulings in ongoing litigation, and the 

September 4, 2017 letter from the Attorney General, it is clear that program should be 

terminated. As such, the Acting Secretary of Homeland Security rescinded the June 

15, 2012 memorandum establishing the DACA program. Please see the Attorney 

General 's letter and the Acting Secretary of Homeland Security's memorandum for 

fu rther information on how this decision was reached. 

Q2: What is going to happen to current DACA holders? 

A2: Current DACA recipients will be permitted to retain both the period of deferred 

action and their employment authorization documents (EADs) until they expire, 

unless terminated or revoked. DACA benefits are generally valid for two years from 

the date of issuance. 
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Q3: What happens to individuals who currently have an 

initial DACA request pending? 

A3: Due to the anticipated costs and administrative burdens associated with 

rejecting all pending initia l request s, USCIS will adjudicate-on an individual, case­

by-case basis-all properly filed DACA initial requests and associated applications for 

EADs that have been accepted as of September 5, 2017. 

Q4: What happens to individuals who currently have a 

request for renewal of DACA pending? 

A4: Due to the anticipated costs and administrative burdens associated with rejecting 

all pending renewal requests, USCIS adjudicate- on an individual, case-by-case 

basis-properly filed pending DACA renewal requests and associated applications fo r 

Employment Authorization Documents from current beneficiaries that have been 

accepted as of September 5, 2017, and from current beneficiaries whose benefits will 

expire between September 5, 2017 and March 5, 2018 that have been accepted as of 

October 5, 2017. USCIS will reject all requests to renew DACA and associated 

app lications for EADs filed after October 5, 2017. 

Q5: Is there still time for current DACA recipient s t o file 

a request to renew their DACA? 

AS: USCIS will only accept renewal requests and associated applications for EADs for 

the class of individuals described above in the time period described above. 

Q6: What happens when an individual's DACA benefits 

expire over the course of the_ next two years? Will 

individuals with expired DACA be considered illegally 

present in the country? 

A6: Current law does not grant any legal status fo r the class of individuals who are 

current recipients of DACA. Recipients of DACA are currently unlawfully present in the 

U.S. with their removal deferred. When thei r period of deferred action expires or is 
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terminated , their removal wilt no tonger be deferred and they wilt no tonger be 

eligible for lawful employment. 

Only Congress has the authority to amend the existing immigration laws. 

Q7 : Once an individual's DACA expires, will their case be 

referred to ICE for enforcement purposes? 

A7: Information provided to USCIS in DACA requests will not be proactively provided 

to ICE and CBP for the purpose of immigration enforcement proceedings, unless the 

requester meets the criteria for the issuance of a Notice To Appear or a referral to ICE 

under the criteria set forth in USCIS' Notice to Appear guidance (www.uscis.gov/NTA 

(http ://www.uscis.gov/NTA) ). This policy, which may be modified, superseded, or 

rescinded at any t ime without notice, is not intended to, does not, and may not be 

relied upon to create any right or benefit, substantive or procedural, enforceable by 

law by any party in any administrative, civil, or criminal matter. 

Q8: Will USCIS share the personal information of 

individuals whose pending requests are denied 

proactively with ICE for enforcement purposes? 

A8: Generally, information provided in DACA requests wilt not be proactively provided 

to other law enforcement entities (including ICE and CBP) fo r the purpose of 

immigration enforcement proceedings unless the requestor poses a risk to national 

security or public safety, or meets the criteria for the issuance of a Notice To Appear 

or a referral to ICE under the criteria. This policy, which may be modified, 

superseded, or rescinded at any time without notice, is not intended to, does not, 

and may not be re tied upon to create any right or benefit, substantive or procedural, 

enforceable by law by any party in any administrative, civil, or criminal matter. 

Q9: Can deferred action received pursuant to DACA be 

terminated before it expires? 

A9: Yes. DACA is an exercise of deferred action which is a form of prosecutoriat 

discretion . Hence, OHS will continue to exercise its discretionary authority to 
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terminate or deny deferred action at any time when immigration officials determine 

termination or denial of deferred action is appropriate. 

Q10 : Can DACA recipients whose valid EAD is lost, stolen 

or destroyed request a new EAD during the phase out? 

AlO: If an individual's st ill-va lid EAD is lost, stolen, or destroyed, they may request a 

replacement EAD by filing a new Form 1-765. 

Q11: Will DACA recipients still be able to travel outside of 

the United States while their DACA is valid? 

All: Effective September 5, 2017, USCIS will no longer approve any new Form 1-131 

applications for advance parole under standards associated wi th the DACA program . 

. Those with a current advance parole validity period from a previously-approved 

advance parole application will generally retain the benefit until it expires. However, 

CBP will retain the authority it has always exercised in determining the admissibility 

of any person presenting at the border. Fu rther, USCIS retains the authority to revoke 

or terminate an advance parole document at any time. 

Q12: What happens to individuals who have pending 

requests for advance parole to travel outside of the 

United States? 

Al2: USCIS will administratively close all pending Form 1-131 applications for 

advance parole under standards associated with the DACA program, and will refund 

all associated fees. 

Q13: How many DACA requests are currently pending 

that will be impacted by this change? Do you have a 

breakdown of these numbers by state? 

Al3: There were 106,341 requests pending as of August 20, 2017 - 34,487 initial 

requests and 71,854 renewals. We do not currently have the state-specific breakouts. 

Case 3:17-cv-05235-MEJ   Document 1-2   Filed 09/11/17   Page 5 of 7



Q14: Is there a grace period for DACA recipients with 

EADs that will soon expire to make appropriate plans to 

leave the country? 

Al4: As noted above, once an individual 's DACA and EAD expire-unless in the limited 

class of beneficiaries above who are found eligible to renew their benefits-the 

individual is no longer considered lawfully present in the United States and is not 

authorized to work. Persons whose DACA perm its will expire between September 5, 

2017 and March 5, 2018 are eligible to renew their permits. No person should lose 

benefits under this memorandum prior to March 5, 2018 if they properly file a 

renewal request and associated application for employment authorization. 

Q15 : Can you provide a breakdown of how many DACA 

EADs expire in 2017, 2018, and 2019? 

Al5: From August through December 2017, 201,678 individuals are set to have their 

DACA/EADs expire. Of these individuals, 55,258 already have submitted requests for 

renewal of DACA to USCIS. 

In calendar year 2018, 275,344 individuals are set to have their DACA/EADs expire. Of 

these 275,344 ind ividuals, 7,271 have submitted requests for renewal to USCIS. 

From January through August 2019, 321,920 individuals are set to have their 

DACA/EADs expire. Of these 321,920 individuals, eight have submitted requests for 

renewal of DACA to USCIS. 

Q16: What were the previous guidelines for users to 

grant DACA? 

Al6: Individuals meeting the following categorical criteria could apply for DACA if 

they: 

• Were under the age of 31 as of June 15, 2012; 

• Came to the United States before reaching their 16th birthday; 

• Have continuously resided in the United States since June 15, 2007, up to 

the present time; 
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Were physically present in the United States on June 15, 2012, and at the 

t ime of making their request for consideration of deferred action with USCIS; 

Had no lawful status on June 15, 2012; 

Are currently in school, have graduated, or obtained a certificate of 

completion from high school, have obtained a General Educational 

Development (GED) certificate, or are an honorably discharged veteran of the 

Coast Gua rd or Armed Forces of the United States; and 

Have not been convicted of a felony, significant misdemeanor, three or 

more other misdemeanors, and do not otherwise pose a threat to national 

security or public safety. 

Topics: Border Secu rity (/topics/border-security) , Deferred Act ion (/topics/deferred-action) 

Keywords: DACA (/keywords/daca) , Deferred Action for Chi ldhood Arrivals (/keywords/deferred-action-childhood-

arrivals) 

Last Published Date: September 5, 2017 
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Requests by Intake, Biometrics and Case Status 

Intake' Biometrics6 

Kequests 

Accepted' 

Ke quests Total Average olOmeLrtCS 

Period Rejected' Requests Accepted/Da Scheduled' 

Fiscal Year · Tata/ 6 

2012 152,431 

2013 427,616 

2014 238,899 

2014 Initial 122,424 

2014 Renewal 116,475 

2015 448,850 

2015 Ini tial 85,300 

2015 Renewal 363,550 

2016 260,700 

2016 Initial 73,387 

2016 Renewal 187,313 

2017 242,979 

2017 Initial 25,656 

2017 Renewal 217,323 

Total Cumulative 1. 771,475 

Total Cumulative Initial 886,814 

Total Cumulative Renewal 884,661 

Fiscal Year 2017 by Quarter u 

0 1. October · December 110,189 

01. October - December Initial 15,294 

01. October - December Renewal 94,895 

02. January · March 132,790 

02. January - March Initial 10,362 

02. January - March Renewal 122,428 

03. April - June 

03. April - June Initial 

03. April - June Renewal 

04. July· SeptemQer 

0 4. July - Septem ber Initial 

04. July - September Renewal 

D - Data withheld to protect requesters' privacy. 

- Represents zero. 

5,395 157,826 3,629 124,055 

16,351 443,967 1,697 445,013 

24,888 263,787 952 209,670 

19,127 141,551 488 

5,761 122,236 464 

35,479 484,329 1,781 525,499 

7,481 92,781 338 

27,998 391,548 1,443 

12,325 273,025 1,035 68,140 

1,205 74,592 291 

11,120 198,433 743 

23,398 266,377 1,960 

21 25,677 207 

23,377 240,700 1,753 

117,836 1,889,311 1,510 1,372,377 

49,580 936,394 756 

68,256 952,917 754 

4,138 114,327 1,777 

15 15,309 247 

4,123 99,018 1,531 

19,260 152,050 2,142 

D 10,368 167 

19,254 141,682 1,975 

1Refers to a request for USCIS to consider deferred removal action for an individual based on guidelines described 

in the Secretary of Homeland Security's memorandum issued June 15, 2012. 

Each request is considered on a case-by-case basis. 

See http://www.uscis.gov/childhoodarrivals. 

'The number of new requests accepted at a Lockbox during the reporting period. 

'The number of requests rejected at a Lockbox during the reporting period. 

'The number of requests that were received at a Lockbox during the reporting period. 

'The number of requests accepted per day at a Lockbox as of t he end of the reporting period. 

Also note the average accepted per day for initial plus renewal wil l not equal the to tal average. 

' Refers to capture of requesters' biometrics. 
7The number of appointments scheduled to capture requesters' biometrics during the reporting period. 

'Refers to consideration of deferring action on a case-by-case basis during the reporting period. 

'The number of new requests received and entered into a case-tracking system during the reporting period . 

"'The number of requests approved during the reporting period. 
11The number of requ ests that were denied, terminated, or wi thdrawn during the reporting period. 

" The number of requests awaiting a decision as of the end of the reporting period. 
130ata on biometrics scheduled is not avai lable past January 31, 2016. Totals reflect up to January 31, 2016. 

NOTE: 1. Some requests approved or denied may have been received in previous reporting periods. 

2. The report reflects the most up-to-date estimate available at the time the report is generated. 

Source: Department of Homeland Security, U.S. Citizenship and Immigration Services, Biometrics Capture Systems, 
CIS Consolidated Operational Repository (Cl SCOR). December 31, 2016 

Requests 

Under 

38,024 

77,524 

101,568 

48,355 

Case Review• 

Approved10 Denied11 Pending" 

1,684 150,747 

470,521 11,025 96,817 

158,397 21,087 156,232 

136,161 21,084 61,996 

22,236 D 94,236 

510,289 21,452 73,341 

90,746 19,158 37,392 

419,543 2,294 35,949 

198,916 14,503 120,622 

52,882 11,445 46,452 

146,034 3,058 74,170 

246,850 6,930 109,821 

35,586 S,155 31,367 

211,264 1,775 78,454 

1,586,657 74,997 109,821 

787,580 67,867 31,367 

799,077 7,130 78,454 

122,051 2,754 109,821 

18,311 2,106 31,367 

103,740 648 78,454 

124,799 4,176 124,437 

17,275 3,049 36,490 

107,524 1,127 87,947 
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Top Countries of Origin Acceoted to Date Ao ,roved to Date 
Ini tials Renewals Total Initia ls Renewals 

Mexico 689,029 689,235 1,378,264 618,342 622,170 
El Salvador 33,661 33,787 67,448 28,371 30,262 
Guatemala 24,247 21,837 46,084 19,792 19,466 
Honduras 22,114 21,107 43,221 18,262 18,526 
Peru 9,721 11,061 20,782 9,066 10,245 
South Korea 7,813 11,038 18,851 7,250 10,375 
Brazil 8,447 8,251 16,698 7,361 7,542 
Ecuador 7,649 7,787 15,436 6,696 7,037 
Colombia 7,217 7,776 14,993 6,591 7,100 
Phil ippines 5,055 5,774 10,829 4,655 5,444 
Arge ntina 5,180 5,112 10,292 4,774 4,723 
India 3,741 4,140 7,881 3,182 3,846 
Jamaica 4,375 3,581 · 7,956 3,435 3,192 
Venezuela 3,441 3,523 6,964 3,099 3,240 
Dominican Republic 3,744 3,050 6,794 3,115 2,722 
Uruguay 2,556 2,419 4,975 2,361 2,201 
Unknown 2,589 2,535 5,124 1,960 2,238 
Bolivia 2,202 2,469 4,671 2,062 2,246 
Costa Rica 2,262 2,387 4,649 2,047 2,169 
Tobago 2,440 1,707 4,147 2,096 1,691 
Poland 1,951 1,997 3,948 1,782 1,827 
Chile 1,874 2,009 3,883 1,736 1,854 
Pakistan 1,927 1,975 3,902 1,685 1,791 
Nicaragua 1,860 1,730 3,590 1,576 1,565 
Guyana 1,467 1,462 2,929 1,266 1,347 

' The number of requests that were accepted to date of the reporting period . 
' The number of requests that were accepted to date of the reporting period. 

Total 
1,240,512 

58,633 
39,258 
36,788 
19,311 
17,625 
14,903 
13,733 
13,691 
10,099 
9,497 
7,028 
6,627 
6,339 
5,837 
4,562 
4,198 
4,308 
4,216 
3,787 
3,609 
3,590 
3,476 
3,141 
2,613 

Residence 

California 
Texas 
New York 
Illinois 
Florida 
Missing 
Arizona 

North Carolina 
New Jersey 
Georgia 
Washington 
Colorado 
Virginia 
Nevada 
Maryland 
Oregon 
Massachusetts 
Indiana 
Utah 
Tennessee 
Pennsylvania 
Michigan 
Wisconsin 
Minnesota 
Oklahoma 
Kansas 

New Mexico 
South Carolina 

' All fie lds with less than 10 or a blank in the state field are included in the field "not reported." 
NOTE: 1) Some requests approved or denied may have been received in previous reporting periods. 

2) The report reflects the most up-to-date estimate data available at t he time t he report is generated. 

Acceoted to Date' Ao ,roved to Date' 
Residence 

Initials Renewals Tota l Initials Renewals Total 
242,339 217,023 459,362 222,795 202,200 424,995 Connecticut 
140,688 117,309 257,997 124,300 110,050 234,350 Ohio 
49,710 61,523 111,233 41,970 53,693 95,663 Arkansas 
45,663 39,602 85,265 42,376 37,039 79,415 Alabama 
39,843 48,460 88,303 32,795 41,526 74,321 Missouri 
13,691 70,681 84,372 7,140 53,276 60,416 Nebraska 
30,652 25,314 55,966 27,865 23,638 51,503 Kentucky 
29,584 23,576 53,160 27,385 22,327 49,712 Idaho 
25,650 28,580 54,230 22,024 25,106 47,130 Iowa 
28,589 23,521 52,110 24,135 21,804 45,939 Louisiana 
19,581 17,696 37,277 17,843 16,275 34,118 Rhode Island 
19,103 15,321 34,424 17,258 14,302 31,560 Delaware 
13,967 14,995 28,962 12,134 13,272 25,406 Mississippi 
14,139 12,587 26,726 13,070 11,771 24,841 Hawaii 
11,513 12,357 23,870 9,785 10,917 20,702 District of Columbia 
12,049 10,185 22,234 11,281 9,610 20,891 Puerto Rico 

9,517 12,449 21,966 7,934 10,854 18,788 Unknown 
10,709 8,559 19,268 9,840 8,076 17,916 Wyo ming 
10,512 7,897 18,409 9,711 7,474 17,185 New Hampshire 

9,321 7,416 16,737 8,340 6,950 15,290 Alaska 
7,144 9,625 16,769 5,889 8,178 14,067 South Dakota 
7,339 8,450 15,789 6,430 7,443 13,873 Maine 
8,144 6,679 14,823 7,565 6,298 13,863 Guam 
6,930 6,898 13,828 6,255 6,236 12,491 North Dakota 
7,488 6,157 13,645 6,865 5,771 12,636 Virgin Islands 
7,301 5,997 13,298 6,803 5,647 12,450 West Virginia 
7,410 5,557 12,967 6,815 5,236 12,051 Montana 
7,150 5,702 12,852 6,406 5,382 11,788 Vermont 

Source: Department of Homeland Security, U.S. Citizenship and Immigration Services, Biometrics Capture Systems, CIS Consolidated Operationa l Repository (CISCOR). March 2017 

Acceoted to Date Aoc roved to Date 
Init ials Renewals Total Initials Renewals Total 

5,676 6,675 12,351 4,929 5,882 10,811 
5,249 5,895 11,144 4,442 5,124 9,566 
5,606 4,475 10,081 5,099 4,255 9,354 
4,803 3,844 8,647 4,270 3,584 7,854 
3,883 3,747 7,630 3,524 3,407 6,931 
3,759 3,223 6,982 3,371 2,970 -6,341 
3,448 3,056 6,504 3,062 2,786 5,848 
3,383 2,845 6,228 3,132 2,694 5,826 
3,131 3,074 6,205 2,798 2,780 5,578 
2,421 2,499 4,920 2,049 2,219 4,268 
1,460 1,979 3,439 1,229 1,733 2,962 
1,603 1,561 3,164 1,444 1,417 2,861 
1,693 1,421 3,114 1,460 1,326 2,786 

774 2,096 2,870 558 1,740 2,298 
943 1,240 2,183 764 1,049 1,813 
519 1,275 1,794 325 1,080 1,405 
185 1,197 1,382 104 952 1,056 
694 563 1,257 621 520 1,141 
450 729 1,179 367 599 966 
195 508 703 138 419 557 
305 377 682 252 311 563 
134 410 544 95 334 429 
96 413 509 59 352 411 

130 322 452 98 260 358 
159 252 411 94 204 298 
144 232 376 117 200 317 
89 186 275 72 164 236 
56 192 248 42 162 204 
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Requests by Intake, Biometrics and Case Status 

Intake' Biometrics• 
~eques,s 

Accepted' 

~eques,s 

Rejected' 

Total Average 010merncs 

Period Requests Accepted/Da Scheduled' 

Fiscal Year - Toto/ 6 ' 

2012 152,431 

2013 427,616 

2014 238,899 

2014 Initial 122,424 

2014 Renewal 116,475 

2015 448,850 

2015 Initial 85,300 

2015 Renewal 363,550 

2016 260,700 

2016 Initial 73,387 

2016 Renewal 187,313 

2017 242,979 

2017 Initial 25,656 

2017 Renewal 217,323 

Total Cumulative 1,771,475 

Total Cumulative Initial 886,814 

Total Cumulative Renewal 884,661 

Fiscal Year 2017 by Quarter 13 

Ql. October - December 110,189 

Ql. October - December Initial 15,294 

Ql. October · December Renewal 94,895 

Q2. January - March 132,790 

02. January · March Initial 10,362 

Q2. January· March Renewal 122,428 

Q3. April · June 

Q3. Apri l · June Initial 

Q3. April · June Renewal 

Q4. July - September 

Q4. July - September Initial 

Q4. July · September Renewal 

D - Data withheld to protect requesters' privacy. 

· Represents zero. 

5,395 157,826 3,629 124,055 

16,351 443,967 1,697 445,013 

24,888 263,787 952 209,670 

19,127 141,551 488 

5,761 122,236 464 

35,479 484,329 1,781 525,499 

7,481 92.781 338 

27,998 391,548 1,443 

12,325 273,025 1,035 68,140 

1,205 74,592 291 

11,120 198,433 743 

23,398 266,377 1,960 

21 25,677 207 

23,377 240,700 1,753 

117,836 1,889,311 1,510 1,372,377 

49,580 936,394 756 

68,256 952,917 754 

4,138 114,327 1,777 

15 15,309 247 

4,123 99,018 1,531 

19,260 152,050 2,142 

D 10,368 167 

19,254 141,682 1,975 

1Refers to a request for USCIS to consider deferred removal action for an individual based on guidelines descr ibed 

in the Secretary of Homeland Security's memorandum issued June 15, 2012. 

Each r equest is considered on a case-by-case basis. 

See http://www. usci s.gov I chi I dhooda rriva Is. 

'The number of new requests accepted at a Lockbox during the reporting period. 

'The number of requests rejected at a Lockbox during the reporting period. 

'The number of requests that were received at a Lockbox during the r eporting period. 
5The number of requests accepted per day at a Lockbox as of the end of the reporting period. 

Also note the average accepted per day for initial plus renewal will not equal the total average. 
6
Refers to capture of requesters' biometrics. 

'The number of appointments scheduled to capture requesters' biometrics during the reporting period. 

'Refers to consideration of deferring action on a case·by·case basis during the reporting per iod . 
9The number of new requests received and entered into a case-tracking system during the reporting period. 

'°The number of requests approved during the reporting period. 
11The number of requests that were denied, terminated, or withdrawn during the reporting period. 

"The number of requests awaiting a decision as of the end of the repor ting period. 

" oata on biometrics scheduled is not available past January 31, 2016. Totals reflect up to January 31, 2016. 

NOTE: l . Some requ ests approved or denied may have been received in previous reporting peri ods. 

2. The r eport reflects the most up-to-date estimate available at the time the report is generated. 

Source: Department of Homeland Security, U.S. Citizenship and Immigration Services, Biometrics Capture Systems, 

CIS Consolidated Operational Repository {CISCOR), December 31, 2016 

Requests 

Under 

38,024 

77,524 

101,568 

48,355 

Case Review
8 

Approved
10 

Denied
11 

Pending" 

1,684 150,747 

470,521 11,025 96,817 

158,397 21,087 156,232 

136,161 21,084 61,996 

22,236 D 94,236 

510,289 21,452 73,341 

90,746 19,158 37,392 

419,543 2,294 35,949 

198,916 14,503 120,622 

52,882 11,445 46,452 

146,034 3,058 74,170 

246,850 6,930 109,821 

35,586 5,155 31,367 

211,264 1,775 78,454 

1,586,657 74,997 109,821 

787,580 67,867 31,367 

799,077 7,130 78,454 

122,051 2,754 109,821 

18,311 2,106 31,367 

103,740 648 78,454 

124,799 4,176 124,437 

17,275 3,049 36,490 

107,524 1,127 87,947 
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Top Countries of Origin Acceoted to Date Ao roved to Date' 
Initials Renewa ls Total Initials Renewals 

Mexico 689,029 689,235 1,378,264 618,342 622,170 
El Salvador 33,661 33,787 67,448 28,371 30,262 
Guatemala 24,247 21,837 46,084 19,792 19,466 
Honduras 22,114 21,107 43,221 18,262 18,526 
Peru 9,721 11,061 20,782 9,066 10,245 
South Korea 7,813 11,038 18,851 7,250 10,375 
Brazil 8,447 8,251 16,698 7,361 7,542 
Ecuador 7,649 7,787 15,436 6,696 7,037 
Colombia 7,217 7,776 14,993 6,591 7,100 
Philippines 5,055 5,774 10,829 4,655 5,444 
Argentina 5,180 5,112 10,292 4,774 4,723 
India 3,741 4,140 7,881 3,182 3,846 
Jamaica 4,375 3,581 7,956 3,435 3,192 
Venezuela 3,441 3,523 6,964 3,099 3,240 
Dominican Republic 3,744 3,050 6,794 3,115 2,722 
Uruguay 2,556 2,419 4,975 2,361 2,201 
Unknown 2,589 2,535 5,124 1,960 2,238 
Bolivia 2,202 2,469 4,671 2,062 2,246 
Costa Rica 2,262 2,387 4,649 2,047 2,169 
Tobago 2,440 1,707 4,147 2,096 1,691 
Poland 1,951 1,997 3,948 1,782 1,827 
Chile 1,874 2,009 3,883 1,736 1,854 
Pakistan 1,927 1,975 3,902 1,685 1,791 
Nicaragua 1,860 1,730 3,590 1,576 1,565 
Guyana 1,467 1,462 2,929 1,266 1,347 

' The number of requests that were accepted to date of the reporting period. 
' The number of requests that were accepted to date of the reporting period . 

Total 
1,240,512 

58,633 
39,258 
36,788 
19,311 
17,625 
14,903 
13,733 
13,691 
10,099 

9,497 
7,028 
6,627 
6,339 
5,837 
4,562 
4,198 
4,308 
4,216 
3,787 
3,609 
3,590 
3,476 
3,141 
2,613 

Residence 

California 
Texas 
New York 
Illinois 
Florida 
Missing 
Arizona 

North Carolina 
New Jersey 
Georgia 
Washington 
Colorado 
Virginia 
Nevada 
Maryland 
Oregon 
Massachusetts 
Indiana 
Utah 
Tennessee 

Pennsylvania 
Michigan 
Wisconsin 
Minnesota 
Oklahoma 
Kansas 
New Mexico 
South Carolina 

' All fields with less than 10 or a blank in t he state field a re included in the field "not reported." 
NOTE: 1) Some requests approved or denied may have been received in previous reporting periods. 

2) The report reflects the most up-to-date estimate data available at the time the report is generated. 

Acceoted to Date Aoi,roved to Date' Residence 
Initials Renewals Total Initials Renewals Total 
242,339 217,023 459,362 222,795 202,200 424,995 Connecticut 
140,688 117,309 257,997 124,300 110,050 234,350 Ohio 

49,710 61,523 111,233 41,970 53,693 95,663 Arkansas 
45,663 39,602 85,265 42,376 37,039 79,415 Alabama 
39,843 48,460 88,303 32,795 41,526 74,321 Missouri 
13,691 70,681 84,372 7,140 53,276 60,416 Nebraska 
30,652 25,314 55,966 27,865 23,638 51,503 Kentucky 
29,584 23,576 53,160 27,385 22,327 49,712 Idaho 
25,650 28,580 54,230 22,024 25,106 47,130 Iowa 
28,589 23,521 52,110 24,135 21,804 45,939 Louisiana 
19,581 17,696 37,277 17,843 16,275 34,118 Rhode Island 
19,103 15,321 34,424 17,258 14,302 31,560 Delaware 
13,967 14,995 28,962 12,134 13,272 25,406 Mississippi 
14,139 12,587 26,726 13,070 11,771 24,841 Hawaii 
11,513 12,357 23,870 9,785 10,917 20,702 District of Columbia 
12,049 10,185 22,234 11,281 9,610 20,891 Puerto Rico 
9,517 12,449 21,966 7,934 10,854 18,788 Unknown 

10,709 8,559 19,268 9,840 8,076 17,916 Wyoming 
10,512 7,897 18,409 9,711 7,474 17,185 New Hampshire 
9,321 7,416 16,737 8,340 6,950 15,290 Alaska 
7,144 9,625 16,769 5,889 8,178 14,067 South Dakota 
7,339 8,450 15,789 6,430 7,443 13,873 Maine 
8,144 6,679 14,823 7,565 6,298 13,863 Guam 
6,930 6,898 13,828 6,255 6,236 12,491 North Dakota 
7,488 6,157 13,645 6,865 5,771 12,636 Virgin Islands 
7,301 5,997 13,298 6,803 5,647 12,450 West Virginia 
7,410 5,557 12,967 6,815 5,236 12,051 Montana 
7,150 5,702 12,852 6,406 5,382 11,788 Vermont 

Source: Department of Homeland Security, U.S. Citizenship and Immigration Services, Biometrics Capture Systems, CIS Consolidated Operational Repository (CISCOR), March 2017 

Acceoted to Date Ao, roved to Date' 
Initials Renewals Total Initials Renewals Total 

5,676 6,675 12,351 4,929 5,882 10,811 
5,249 5,895 11,144 4,442 5,124 9,566 
5,606 4,475 10,081 5,099 4,255 9,354 
4,803 3,844 8,647 4,270 3,584 7,854 
3,883 3,747 7,630 3,524 3,407 6,931 
3,759 3,223 6,982 3,371 2,970 6,341 
3,448 3,056 6,504 3,062 2,786 5,848 
3,383 2,845 6,228 3,132 2,694 5,826 
3,131 3,074 6,205 2,798 2,780 5,578 
2,421 2,499 4,920 2,049 2,219 4,268 
1,460 1,979 3,439 1,229 1,733 2,962 
1,603 1,561 3,164 1,444 1,417 2,861 
1,693 1,421 3,114 1,460 1,326 2,786 

774 2,096 2,870 · 558 1,740 2,298 
943 1,240 2,183 764 1,049 1,813 
519 1,275 1,794 325 1,080 1,405 
185 1,197 1,382 104 952 1,056 
694 563 1,257 621 520 1,141 
450 729 1,179 367 599 966 
195 508 703 138 419 557 
305 377 682 252 311 563 
134 410 544 95 334 429 
96 413 509 59 352 411 

130 322 452 98 260 358 
159 252 411 94 204 298 
144 232 376 117 200 317 
89 186 275 72 164 236 
56 192 248 42 162 204 
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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

June 15, 2012 

David V. Aguilar 

SecrelwT 

V.S. Oc1iartmen t of llomelnn cl Security 
WHshingtnn. DC 20.'i28 

Homeland 
Security 

Acting Commissioner. U.S. Customs and Border Protection 

Alejandro Mayorkas 
Directo r, U.S. C itizenship and Immigration Services 

John Morton 
Director, U.S. Imm igration and Customs Enfo rcement 

Janet Napo litano f J- /) ~I:_ ~ 
Secretary of Hamel· ritr3'cc u1.ft/ 1 
Exercising Prose oria l D iscretion wi th Respect to Ind ividuals 
W ho Came to the nited States as Children 

By this memorandum, I am setting forth how, in the exercise of our prosecutorial discretion , the 
Department of Homeland Security (OHS) should enforce the Nation's immigration laws against 
certa in young people who were brought to this country as chi ldren and know only this country as 
home. As a genera l matter, these ind ivid uals lacked the intent to v iolate the law and our ongoing 
review of pending removal cases is a lready offering administrati ve c losure to many of them. 
However, additiona l measures are necessary to ensure that our enforcement resources are not 
expended on these low priority cases but are instead appropria te ly focused on people who meet 
our enforcement priorities . 

The fo llowing crite ri a should be sati sfi ed before an ind ividual is considered for an exerc ise of 
prosecutorial discretion pursuant to th is memorandum: 

• came to the United States under the age of sixteen; 
• has con ti nuously resided in the Un ited States for a least five years preceding the date of 

thi s memorandum and is present in the United States on the date of this memorandum; 
• is currently in school. has graduated from high school, has obtained a general education 

deve lopmen t ce rtificate, or is an honorably d ischarged veteran of the Coast G uard or 
An11ed Forces of the Un ited States; 

• has not been convicted of a fe lony offense, a significant misdemeanor offense, multi ple 
misdemeano r offenses, or otherwise poses a threat to national security or public safe ty; 
and 

• is not above the age of thi11y. 

www.dhs.gov 
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Our Nation 's immigration laws must be enforced in a strong and sensible manner. They are not 
des igned to be blindly enforced without consideration given to the individual circumstances of 
each case. No r are they designed to remove productive young people to countries where they 
may not have lived or even speak the language. Indeed, many of these young people have 
already contributed to our country in significant ways. Prosecutorial discretion, _which is used in 
so many other areas, is especially justified here. 

As part of this exercise of prosecutorial discreti on, the above criteria are to be considered 
whether or not an individual is already in removal proceedings or subject to a final order of 
removal. No individual should receive deferred action under this memorandum unless they first 
pass a background check and requests for rel ief pursuant to this memorandum are to be decided 
on a case by case basis. OHS cannot provide any assurance that relief will be granted in all 
cases. 

1. With respect to individuals who are encountered by U.S. Immigration and Customs 
Enforcement (lCE), U.S. Customs and Border Protection (CBP), or U.S. Citizenship and 
Immigration Services (USCTS): 

• With respect to individuals who meet the above criteria, ICE and CBP should 
immediately exercise their discretion, on an individua l basis, in order to prevent low 
priority individuals from being placed into removal proceedings or removed from the 
United States. 

• USCIS is instructed to implement this memorandum consistent with its existing guidance 
regarding the issuance of notices to appear. 

1 With respect to individuals who are in removal proceedings but not yet subject to a final order 
of removal , and who meet the above criteria: 

• ICE should exercise prosecutorial discretion, on an individual basis, for individuals who 
meet the above criteria by deferring action for a period of two years, subject to renewal, 
in order to prevent low priority individuals from being removed from the United States. 

• ICE is instructed to use its Office of the Public Advocate to pennit individuals who 
believe they meet the above criteria to identify themselves through a clear and efficient 
process. 

• !CE is directed to begin implementing this process within 60 days of the date of this 
memorandum. 

• ICE is also instructed to immediately begin the process of deferring action against 
indi viduals who meet the above criteria whose cases have already been identified through 
the ongoing review of pending cases before the Executive Office for Immigration 
Review. 

3. With respect to the individuals who are not currently in removal proceedings and meet the 
above criteria, and pass a background check: 

• USCIS should establish a clear and efficient process for exercising prosecutorial 
discretion, on an individual bas is, by deferring action against individuals who meet the 

2 
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above criteria and are at least 15 years old, fo r a period of two years, subject to renewal, 
in order to prevent low priority individuals from being placed into removal proceedings 
or removed from the United States. 

• The USCIS process shall also be available to individuals subject to a final order of 
removal regardless of their age. 

• USC IS is directed to begin implementing this process within 60 days of the date of this 
memorandum. 

For individuals who are granted deferred action by either ICE or USCIS, USCIS shall accept 
applications to determine whether these individuals qualify for work authori zation during this 
period of deferred action. 

This men1orandum confe rs no substantive right, immigration status or pathway to ci ti zenship. 
Only the Congress, acting through its legislative authority, can confer these rights. It remains fo r 
the executive branch, however, to set forth policy for the exercise of discretion within the 
framework of the existing law. I have done so here. 

J;Ndiz~ 
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Frequently Asked Quest ions I USCIS 

U.S. Citizenship and 
Immigration Services 

Frequently Asked Questions 

FAQs updated April 25, 2017 

General Information for All Reguestors 

• Wh at is Deferred Action for Childhood Ar rivals? 

• DACA Process 

• Background Checks 

• After USCIS Makes a Decision 

Initial Reguests for DACA 

Renewal of DACA 

Travel 

Criminal Convictions 

Miscellaneous 

I. General Information for All Requestors 

A. What is Deferred Action for Childhood Arrivals? 

9/7/17, 12:47 AM 

As the Department of Homeland Security (OHS) continues to focus its enforcement resources on the removal of individuals 

who pose a danger to national security or a risk to public safety, DHS wit! exercise prosecutoriat discretion as appropriate to 
ensure that enforcement resources are not expended on low priority cases, such as individuals who came to the United 

States as children and meet other key guidelines. Individuals who demonstrate that they meet the guidelines below may 
request cons ideration of deferred action for childhood a rrivats (DACA) for a period of two years, subject to renew at for a 

period of two years, and may be eligible for employment authorization. 

You may request consideration of DACA if you: 

1. Were under the age of 31 as of June 15, 2012; 

2. Came to the United States before reaching your 16th birthday; 

3. Have continuously resided in the United States since June 15, 2007, up to the present time; 

4. Were physically present in the United States on June 15, 2012, and at the time of making your request for 

consideration of deferred action with USCIS; 

5. Had no lawfu l status on June 15, 2012, meaning that: 

ht t p : //web. arch ive .o rg/web / 2 01708 2 414 2 7 01 /http s: / /www. us ci s . gov/hu m a ... f er red- act ion-chi Id hood- a rriva ls -p roe ess/f req u en t ly-a s ked - questions Page 1 of 23 
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Frequent ly Asked Ques tions I USCIS 9/7/17, 12:47 AM 

• You never had a lawfu l immigrati on status on or before June 15, 2012, or 

• Any lawful immigration status or pa role that you obtained prior to June 15, 2012, had expired as of June 15, 
2012; 

6. Are currently in school, have graduated or obtained a certificate of completion from high school, have obtained a 

General Educational Development (GED) certificate, or are an honorably discharged veteran of the Coast Guard or 

Armed Forces of the United States; and 

7. Have not been convicted of a felony, a significant misdemeanor, th ree or more other misdemeanors, and do not 

otherwise pose a threat to national security or public safety. 

Individuals can call U.S. Citizenship and Immigration Services (USCIS) at 1-800-375-5283 with questions or to request 
more information on DACA. Those with pending requests ca n also use a number of on line sel f-helQ tools wh ich include the 

ability to check case status and processing times, change your address, and send an inquiry about a case pending longer 

than posted processing times or non-delivery of a card or document. 

Ql: What is deferred action? 
Al: Deferred action is a discretionary determination t o defer a removal action of an individual as an act of prosecutorial 

discretion. For purposes of future inadmissibi lity based upon unlawful presence, an individual whose case has been 

deferred is not considered to be unlawfully present during the period in which deferred action is in effect. An individual who 

has received deferred action is authorized by DHS t o be present in the United States, and is therefore considered by DHS to 
be lawfu lly present during the period deferred action is in effect. However, deferred action does not confer lawful status 

upon an individual, nor does it excuse any previous or subsequent periods of unlawful presence. 

Under existing regulations, an individual whose case has been deferred is eligib le to receive employment authorization for 

the period of deferred act ion, provided he or she can demonstrate "an economic necessity for employment." DHS can 

terminate or renew deferred action at any time, at the agency's discretion. 

Q2: What is DACA? 
A2: On June 15, 2012, the Secretary of Homeland Secu rity announced that certain people who came to the United States as 

chi ldren and meet several key guidelines may request consideration of deferred action for a period of two years, subject to 

renewal, and would then be eligible for work authorizati on. 

Individuals who can demonstrate through verifiable document ation that they meet these guidelines wi ll be considered for 

deferred action. Determinations w il l be made on a case-by-case basis under the DACA guidelines. 

Q3: Is there any difference between "deferred action" and DACA under this process? 
A3: DACA is one form of deferred action. The re lief an individual receives under DACA is identical for immigration purposes 

to the relief obtained by any person who receives deferred action as an act of prosecutorial discretion. 

Q4: If my removal is deferred under the consideration of DACA, am I eligible for employment authorization? 
A4: Yes. Under existing regulat ions, if your case is deferred, you may obtain employment authorization from USCIS provided 

you can demonst rate an economic necessity fo r employment. 

Q5: If my case is deferred, am I in lawful status for the period of deferral? 
AS: No. Although acti on on your case has been deferred and you do not accrue unlawful presence (for admissib ility 

purposes) during the period of deferred action, deferred action does not confer any lawful status. 

The fact that you are not accru ing unlawful presence does not change whether you are in lawful status while you rema in in 

the United States. However, although deferred action does not confer a lawful immigration status, your period of stay is 

http: //web. archive .o rg/we b/2 017 08 2 414 27 01 /http s: //www.uscis.gov/hu ma ... f erred-a ct ion-chi Id hood- a rri v a Is-process/I req uen t I y-a s ked-q ue st ions Page 2 of 23 
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Frequently As ked Questions I USCIS 9/7/17, 12:47 AM 

authorized by the Department of Homeland Security while your deferred action is in effect and, for admissibility purposes, 

you are considered to be lawfully present in the United States during that time. Individuals granted deferred action are 
not precluded by federal law from establishing domicile in the U.S. 

Apart from the immigration laws, " lawful presence," " lawful status" and similar terms are used in various other federal and 

st ate laws. For information on how those laws affect individuals who receive a favorable exercise of prosecutorial discretion 
under DACA, please contact the appropriate federal, state or local authorities. 

QG: Can I renew my period of deferred action and employment authorization under DACA? 

A6: Yes. You may request consideration for a renewal of your DACA. Your request for a renewa l will be considered on a case­

by-case basis. If USCIS renews its exercise of discretion under DACA for your case, you wil l receive deferred action for 

another two years, and if you demonstrate an economic necessity for employment, you may receive employment 
authorization throughout that period. 

Return to top. 

B. DACA Process 

Q7: How do I request consideration of DACA? 

A7: To request consideration of DACA (either as an initial request or to req uest a renewal), you must submit Form 1-8210,. 

Considera ti on of Deferred Action for Childhood Arriva ls to USCIS. Please visit uscis.gQYt'. i-82ld before you begin the process 

to make su re you are using the mo.st current version of the form availab le. This form must be completed, properly signed 

and accompanied by a Form 1-765,-6.Q.R licat ion for EmRIOY-ment Authorization, and a Form l-765WS, Worksheet (PDF, 235 
KB)_, establishing your economic need for employment. If you fail to submit a complet ed Form 1-765 (along with the 

accompanying filing fees for that form, please see the Form 1-8210 page for more information), USCIS w ill not consider your 
request for deferred action. Please read the form instructi ons to ensure that you answer the appropriate questions 

(determined by whether you are submitting an initial or renewal request) and that you submit all the required 
documentation to support your init ial request. 

You must file your request for consideration of DACA at the USCI S Lockbox. You can find the mailing address and 

instructions at www.uscis.gQYt'.i-82ld. As of June 5, 2014, requesters must use the new version of the form. After your Form 

1-8210, Form 1-765, and Form 1-765 Worksheet have been received, USCIS w ill review them for completeness, including 
submission of the required fee, initial evidence and supporting documents (for initial fil ings). 

If it is determined that the request is complete, USCIS wi ll send you a receipt notice. USCIS will then send you an 

appointme.nt noti ce to visit an Applicat ion Support Center (ASC) for biometric services, if an appointment is req uired. 

Please make sure you read and follow the directions in the notice. Fai lu re to attend your b iometrics appointment may delay 

processing of your request for consideration of deferred action, or may result in a denia l of your request. You may also 

choose to receive an email and/or text message notifying you that your form has been accepted by completing a Form G-
1145, E-Notifi cation of ApplicationLPetit ion Acceptance. 

Each request for considerati on of DACA will be reviewed on an individual, case-by-case basis. USCIS may request more 

information or evidence from you, or request that you appear at a USCIS office. USCIS will not ify you of its determination in 

writing. 

Note: All individuals who believe they meet the guidelines, including t hose in remova l proceedings, with a final removal 

order, or wi th a vo luntary departure ord er (and not in immigration detention), may affirmatively request consideration of 
DACA from USCIS through this process. Individ uals who are currently in immigration detention and believe they meet the 

guidelines may not request consideration of deferred act ion from USCIS but may identify themselves to their deportation 
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officer or Jail Liaison. You may also contact the ICE Field Office Di rect or. For more information visit IC E's websi te 
at www.ice.govLdaca. 

QS: Can I obtain a fee waiver or fee exemption for this process? 
A8: There are no fee waivers available for employment authorization applications connect ed to DACA. There are very 

limited fee exemptions available. Requests for fee exemptions must be filed and favorab ly adjudicated before an individual 
files his/her request fo r consideration of DACA without a fee. In order to be co nsidered for a fee exem ption, you must submit 

a letter and supporting documentation to USCIS demonstrating that you meet one of the following conditions: 

• You are under 18 years of age, have an income that is less t han 150 percent of the U.S. poverty level, and are in foster 

care or otherwise lacking any parental or other familial support; or 

• You are under 18 years of age and homeless; or 

• You cannot care for yourself because you suffer from a serious, chron ic disabi lity and your income is less than 150 

percent of the U.S. poverty level; or, 

• You have, at the time of the request, accumulated $10,000 or more in debt in the past 12 months as a resu lt of 
unreimbursed medical expenses for yourself or an immediate family member, and your income is less than 150 

percent of the U.S. poverty level. 

You can find additional information on our Fee Exempt ion Guidance Web page. Your request must be submitted and 

decided before you submit a request for considerat ion of DACA without a fee. In order t o be considered for a fee exemption, 

you must provide documentary evidence to demonstrate that you meet any of the above conditions at the time that you 

make the request. For evidence, USCIS w ill: 

• Accept affidavits from community-based or religious organ izations to est ab lish a requestor's homelessness or lack of 

parental o r other familial financial support. 

• Accept copies of tax returns, bank statement, pay stubs, or other reliable evidence of income level. Evidence can also 
include an affidavit from the app licant or a responsible th ird party attesting that the applicant does not file tax 

ret urns, has no bank accounts, and/or has no income to prove income level. 

• Accept copies of medical records, insurance records, bank statements, or other reliable evidence of unreimbursed 

medica l expenses of at least $10,000. 

• Address factual questions through Requests for Evidence (RFEs). 

Q9: If individuals meet the guidelines for consideration of DACA and are encountered by U.S. Customs and Border 
Protection (CBP) or U.S. Immigration and Customs Enforcement (ICE), will they be placed into removal proceedings? 
A9: DACA is intended, in part, to allow CSP and ICE to focus on priority cases. Under the direction of the Secretary of 

Homeland Security, if an individual meets the guidelines for DACA, CSP or ICE should exercise their discretion on a case-by­

case basis to prevent qualifying individuals from being apprehended, placed into remova l proceedings, or removed. If 

individuals believe that, in light of this policy, they should not have been apprehended or placed into removal proceed ings, 

contact the Law Enforcement Support Center's hotline at 1-855-448-6903 (staffed 24 hours a day, 7 days a week). 

QlO: Does this process apply to me if I am currently in removal proceedings, have a final removal order, or have a 
voluntary departure order? 
AlO: This process is open to any individual who ca n demonst rate he or she meets t he guidelines for consideration, including 

those who have never been in remova l proceedings as well as those in remova l proceedings, with a final order, or with a 

voluntary departure order (as long as they are not in immigration detention). 

Qll: If I am not in removal proceedings but believe I meet the guidelines for consideration of DACA, should I seek to 
place myself into removal proceedings through encounters with CBP or ICE? 
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All: No. If you are not in removal proceedings but believe that you meet the guidelines, you shou ld submit your DACA 
request to USCIS under t he process outlined below. 

Q12: Can I request consideration of DACA from USCIS if I am in immigration detention under the custody of ICE? 
Al2: No. If you are currently in immigration detention, you may not request consideration of DACA from USCIS. If you think 

you may meet the guidelines of th is process, you should identify yourse lf to your deportation officer or Jail Liaison. You may 

also contact the ICE Field Office Director. For more information, visit IC E's websi te at www.ice.gov/.daca. 

Q13: If I am about to be removed by ICE and believe that I meet the guidelines for consideration of DACA, what steps 
should I take to seek review of my case before removal? 
Al3: If you believe you can demonstrate that you meet the guidelines and are about to be removed, you should 

immediately contact the Law Enforcement Support Center's hotline at 1-855-448-6903 (staffed 24 hours a day, 7 days a 
week). 

Q14: What should I do if I meet the guidelines of this process and have been issued an ICE detainer following an 
arrest by a state or local law enforcement officer? 
Al4: If you meet the guidelines and have been served a detainer, you should immediate ly contact the Law Enforcement 

Support Cent er's hotline at 1-855-448-6903 (staffed 24 hou rs a day, 7 days a week). 

Q15: If I accepted an offer of administrative closure under the case-by-case review process or my case was 
terminated as part of the case-by-case review process, can I be considered for deferred action under this process? 
Al5: Yes. If you can demonstrate that you meet the guidelines, you will be able to request consideration of DACA even if you 

have accepted an offer of administrative closure or termination under the case-by-case review process. 

QIG: If I declined an offer of administrative closure under the case-by-case review process, can I be considered for 
deferred action under this process? 
Al 6: Yes. If you can demonstrate that you meet the guidelines, you wi ll be able to request consideration of DACA even if you 

decl ined an offer of administrative closure under t he case-by-case review process. 

QI 7: If my case was reviewed as part of the case-by-case review process but I was not offered administrative closure, 
can I be considered for deferred action under this process? 
Al 7: Yes. If you can demonstrate that you meet the guidelines, you wi ll be able to request consideration of DACA even if you 

were not offered administrative closure following review of your case as part of the case-by-case review process. 

Q18: Can I request consideration of DACA under this process if I am currently in a non immigrant status (e.g. F-1, E-2, 
H-4) or have Temporary Protected Status (TPS)? 

Al8: No. You can only request consideration of DACA under thi s process if you currently have no immigration status and 

were not in any lawful status on June 15, 2012. 

Q19: Will the information I share in my request for consideration of DACA be used for immigration enforcement 
purposes? 
Al9: Information provided in th is request is protected from disclosure to ICE and CBP for the purpose of immigration 

enforcement proceedings unless the requestor meets the criteria for the issuance of a Notice To Appear or a referral to ICE 

under the criteri a set forth in USCIS' Noti ce to Appear guidance (www.uscis.g@,i'NTA). Individuals whose cases are deferred 
pursuant to DACA will not be referred to ICE. The information may be shared with national security and law enforcement 

agencies, including ICE and CBP, for pu rposes other than removal, including for assistance in the consideration of DACA, to 

identify or prevent frau dulent claims, for national security purposes, or for the investigation or prosecution of a criminal 

offense. The above information sharing policy covers family members and guardians, in addition to the requesto r. This. 

policy, which may be modified, superseded, or rescinded at any time without notice, is not intended to, does not, and may 

not be relied upon to create any right or benefit, substantive or procedural, enforceable by law by any party in any 
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administrative, civil, or criminal matter. 

Q20: If my case is referred to ICE for immigration enforcement purposes or if I receive an NTA, will information 
related to my family members and guardians also be referred to ICE for immigration enforcement purposes? 
A20: If your case is referred to ICE for purposes of immigration enforcement or you receive an NTA, information related to 

your family members or guardians that is contained in your request will not be referred to ICE for purposes of immigration 

enforcement against family members or guardians. However, that information may be shared with national security and 

law enforcement agencies, including ICE and CBP, for purposes other than removal, including for assistance in the 

consideration of DACA, to identify or prevent fraudulent cla ims, for national security purposes, or for the investigation or 
prosecution of a criminal offense. 

Th is policy, which may be modified, su perseded, or rescinded at any time without notice, is not intended to, does not, and 
may not be relied upon to create any right or benefit, substantive or procedural, enforceab le at law by any party in any 
administrative, civil, or criminal matter. 

Q21: Will USCIS verify documents or statements that I provide in support of a request for DACA? 

A21: USCJS has the authority to verify documents, facts, and statements that are provided in support of requests for 

DACA. USCIS may contact education institutions, other government agencies, employers, or other entities in order to verify 
information. 

Return to tor1. 

C. Background Checks 

Q22: Will USCIS conduct a background check when reviewing my request for consideration of DACA? 

A22: Yes. You must undergo biographic and biometric background checks before USCIS will consider your DACA request. 

Q23: What do background checks involve? 

A23: Background checks involve checking biographic and biometric information provided by the individ uals against a 
variety of databases maintained by DHS and other federal government agencies. 

Q24: What steps will USCIS and ICE take if I engage in fraud through the new process? 

A24: If you knowingly make a misrepresentation, or knowingly fail to disclose facts, in an effort to obtain DACA or work 

authorization through this process, you will be treated as an immigration enforcement priority to the fullest extent 
permitted by law, and be subject to criminal prosecution and/or removal from the United States. 

Return to tor1. 

D. After USCIS Makes a Decision 

Q25: Can I appeal USCIS' determination? 

A25: No. You cannot file a motion to reopen or reconsider, and cannot appeal the decision if USCIS denies your request for 
consideration of DACA. 

You may request a review of your l-821D denia l by contacting USCIS' National Customer Service Center at 1-800-375-5283 t o 

have a service request created if you believe that you actually did meet all of the DACA guidelines and you believe that your 
request was denied because USC JS: 

• Denied the request based on abandonment, when you actually responded to a Request fo r Evidence (RFE) or Notice of 
Intent to Deny (NOID) within the prescribed t ime; 
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• Mailed the RFE or NOID to the wrong address although you had changed your address online at www.uscis.gov or with 

a customer service representative on the phone and submitted a Form AR-11, Change of Address, before USCIS issued 
the RFE or NOID. 

o To ensure the address is updated on a pending case as quickly as possible, we recommend that customers 

submit a change of address request at www. uscis.govf-addresschang~. Please note that only an on line change of 

address or a Form AR-11 submission will satisfy the legal requirements for notifying the agency of an address 

change. Therefore, if you called a customer service representative to change your address, please be sure you 

have also submitted your address change on line or with a Form AR-11. 

• Denied the requ est on the grounds that you did not come to the United States prior to your 16th birthday, but the 

evidence submitted at the time of filing shows that you did arrive before reaching that age. 

• Denied the request on the grounds that you were under age 15 at the time of filing but not in removal proceedings, 

while the evidence submitted at the time of filing show that you indeed were in removal proceedings when the request 
was filed; 

• Denied the request on the grounds that you were 31 or older as of June 15, 2012, but the evidence submitted at the 

time of filing shows that you were under the age of 31 as of June 15, 2012; 

• Denied the request on the grounds that you had lawful status on June 15, 2012, but the evidence submitted at the 
time of filing shows that you indeed were in an unlawful immigration status on that date; 

• Denied the request on the grounds that you were not physically present in the United States on June 15, 2012, and up 

through the date of filing, but the evidence submitted at the time of filing shows that you were, in fact, present; 

• Denied the request due to your failure to appear at a USCIS Application Support Center (ASC) to have your biometrics 

collected, when you in fact either did appear at a USCIS ASC to have this done or requested prior to the scheduled date 
of your biometrics appointment to have the appointment rescheduled; or 

• Denied the request because you did not pay the filing fees for Form 1-765, Application for Employment Authorization, 
when you actually did pay these fees 

If you believe your request was denied due to any of these administrative errors, you may contact our National Customer 

Service Center at 1-800-375-5283 or 1-800-767-1833 (TDD for the hearing impaired). Customer service officers are available 
Monday - Friday from 8 a.m. - 6 p.m. in each U.S. time zone. 

Q26: If USCIS does not exercise deferred action in my case, will I be placed in removal proceedings? 
A26: If you have submitted a request for consideration of DACA and USCIS decides not t o defer action in your case, USCIS 

will apply its policy guidance governing the referral of cases to ICE and the issuance of Notices to Appear (NTA). If your case 

does not involve a criminal offense, fraud, or a threat to national security or public safety, your case will not be referred to 

ICE for purposes of removal proceedings except where OHS determines there are exceptional circumstances. For more 

detailed information on the applicable NTA po licy, visit www.usc is.govf-NTA. If after a review of the totality of circumstances 

USCIS determines to defer action in your case, USCIS will likewise exercise its discretion and will not issue you an NTA. 

Q27: Can my deferred action under the DACA process be terminated before it expires? 

A27: Yes. 

DACA is an exercise of prosecutorial discretion and deferred action may be terminated at any time, with or without a Notice 

of Intent to Terminate, at DHS's discretion. 

Return to toP-.:_ 

II. Initial Requests for DACA 
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Q28: What guidelines must I meet to be considered for deferred action for childhood arrivals (DACA)? 
A28: Under the Secretary of Homeland Securi ty's June 15, 2012 memorandum, in order to be considered for DACA, you must 

submit evidence, includi ng supporting documents, showing that you: 

1. Were under the age of 31 as of June 15, 2012; 

2. Came to the United States before reaching your 16th birthday; 

3. Have contin uously resided in the United States since June 15, 2007, up to the present time; 

4. Were physically present in the United St ates on June 15, 2012, and at the ti me of making your request for 

consideration of deferred action with USCIS; 

5. Had no lawful status on June 15, 2012; 

6. Are currently in school, have graduated or obtained a certificate of completion from high school, have obtained 

a General Educational Development (GED) certifi cate, or are an honorably discharged vet era n of the Coast Guard or 

Armed Forces of the United States; and 

7. Have not been convicted of a felony, significant misdemeanor, three or more other misdemeanors, and do not 

otherwise pose a threat to national security or public safety. 

These guidelines must be met for consideration of DACA. U.S. Citizenship and Immigration Services (USCIS) retains the 

ultimate discretion t o dete rm ine whet her deferred action is appropriate in any given case even if the guidelines are met. 

Q29: How old must I be in order to be considered for deferred action under this process? 
A29: 

• If you have never been in removal proceedings, or your proceedings have been terminat ed before your request for 

consideration of DACA, you must be at least 15 years of age or older at the time of filing and meet the other guidelines. 

• If you are in removal proceed ings, have a final remova l order, or have a vo luntary departure order, and are not in 

immigrat ion detention, you can request consideration of DACA even if you are under the age of 15 at the time of filing 

and meet the other guidelines. 

• In all instances, you must have been under the age of 31 as of June 15, 2012, to be considered for DACA. 

Q30: I first came to the United States before I turned 16 years old and have been continuously residing in the United 
States since at least June 15, 2007. Before I turned 16 years old, however, I left the United States for some period of 
time before returning and beginning my current period of continuous residence. May I be considered for deferred 
action under this process? 
A30: Yes, but only if you established residence in the United St ates during the period before you turned 16 years old, as 

evidenced, for example, by records showing you attended school or worked in the United States during that t ime, or that 

you lived in the United States for multiple years during t hat time. In add ition to establishing that you initia lly resided in the 

United States before you turned 16 years old, you must also have mainta ined continuous residence in the United States 

from June 15, 2007, until the present time to be considered for deferred action under th is process. 

Q31: To prove my continuous residence in the United States since June 15, 2007, must I provide evidence 
documenting my presence for every day, or every month, of that period? 
A31: To meet the continuous residence guideline, you must submit documentation that shows you have been living in the 

United States from June 15, 2007, up until the time of your request. You shou ld provide documentation t o account for as 

much of t he period as reasonably possib le, but there is no requirement that every day or month of that period be 

specifically accounted for through direct evidence. 
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It is helpful to USCIS if you can submit evidence of your residence during at least each year of the period. USCIS will review 
the documentation in its totality to determine whether it is more likely than not that you were continuously resid ing in the 
United States for the period since June 15, 2007. Gaps in the documentation as to certain periods may raise doubts as to 
your continued residence if, for example, the gaps are lengthy or the record otherwise indicates that you may have been 
outside the United States for a period of time that was not brief, casual or innocent. 

If gaps in your documentation raise questions, USCIS may issue a Request for Evidence to allow you to submit additional 
documentation that supports your claimed continuous residence. 

Affidavits may be submitted to explain a gap in the documentation demonstrating that you meet the five-year continuous 
residence req uirement . If you submit affidavits related to the continuous residence requirement, you must submit two or 
more affidavits, sworn to or affirmed by people other than yourself who have direct personal knowledge of the events and 
circumstances during the period as to which there is a gap in the documentation. Affidavits may only be used to explain 
gaps in your continuous residence; they cannot be used as evidence that you meet the entire five-year continuous residence 
requirement. 

Q32: Does "currently in school" refer to the date on which the request for consideration of deferred action is filed? 
A32: To be considered "currently in school" under the guidelines, you must be enrolled in school on the date you submit a 
request for consideration of deferred action under this process. 

Q33: Who is considered to be "currently in school" under the guidelines? 
A33: To be considered "currently in school" under the guidelines, you must be enrolled in: 

• a public, private, or charter elementary school, junior high or middle school, high school, seconda ry school, 
alternative program, or homeschool program that meets state requirements; 

• an education, literacy, or career training program (including vocational training) that has a purpose of improving 
literacy, mathematics, or English or is designed to lead to placement in postsecondary education, job t rain ing, or 
employment and where you are working toward such placement; or 

• an education program assisting students either in obta ining a regular high school diploma or its recognized equiva lent 
under state law (i ncluding a certificate of completion, certificate of attendance, or alternate award), or in passing a 
GED exam or other state-authorized exam (e.g., HiSet or TASC) in the United States. 

Such education, li teracy, career training programs (including vocational training), or education programs assisting students 
in obtaining a regular high school diploma or its recognized equivalent under state law, or in passing a GED exam or other 

state-authorized exam in the United States, include, but are not limited to, programs funded, in whole or in part, by federal, 
state, county or municipal grants or administered by non-profit organizations. Programs funded by other sources may 
qualify if they are programs of demonstrated effectiveness. 

In assessing whether such programs not funded in whole or in part by federal, state, county or municipal grants or 
administered by non-profit organizations are of demonstrated effectiveness, USCIS w ill consider the du ration of the . 
program's existence; the program's track record in assisting students in obtaining a regular high school diploma or its 
recognized equiva lent, in passing a GED or other state-authorized exam (e.g., Hi Set or TASC), or in placing student s in 
postsecondary education, job training, or employment; and other indicators of the program's overall quality. For I 
individuals seeking to demonstrate that they are "currently in school" through enrollment in such a program, the burden is 
on the requestor t o show the program's demonstrated effectiveness. 

Q34: How do I establish that I am currently in school? 

A34: Documentation sufficient for you to demonstrate that you are currently in school may include, but is not limit ed to: 
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• evidence that you are enrolled in a public, privat e, or charter elementa ry school, j unior high or middle school, h igh 

school o r secondary school; alternative program, or homeschool program that meets state requirements; or 

• evidence t hat you are enrolled in an ed ucation, literacy, or career t rain ing program (including vocat ional trai ning) t hat: 

o has a purpose of improving literacy, mathematics, or English, or is designed to lead to placement in 

postsecondary education, job train ing, or employment and where you are working toward such placement; and 

o is fund ed, in whole or in part , by federa l, state, county or municipal grants or is administered by non-profi t 

organizati ons, o r if funded by other sources, is a program of demonst rated effect iveness; or 

• evidence that you are enrolled in an educat ion program assisting students in obta in ing a high school equivalency 

diploma or cert ificate recognized under st ate law (such as by passing a GED exam or other such state-authorized exam 

[for example, Hi Set or TASC]) , and that t he program is funded in who le or in part by federal, state, county or mu nicipal 

grants or is ad ministered by non-profit organizations or if fun ded by other sources, is of demonstrated effectiveness. 

Such evidence of enrollment may include: acceptance letters, school registration cards, let ters from a school or program, 

t ranscripts, report cards, or progress reports wh ich may show the name of t he school or program, date of enro llment, and 

current educational or grade level, if relevant . 

Q35: What documentation may be sufficient to demonstrate that I have graduated from high school? 
A35: Documentation sufficient for you to demonstrate t hat you have graduated from high school may include, but is not 

limited to, a high school diploma from a public or private high school or secondary school, a certifi cate of complet ion, a 

certi ficate of attendance, or an alternate award from a pu blic or private high school or secondary school, or a recognized 

equiva lent of a high school diploma under state law, or a GED cert i ficate or cert ificate from passing another such st ate 

authorized exam (e.g., Hi Set or TASC) in the Un ited St ates. 

Q36: What documentation may be sufficient to demonstrate that I have obtained a GED certificate or certificate from 
passing another such state authorized exam (e.g., HiSet or TASC)? 
A36: Documentation may include, but is not limited to, evidence that you have passed a GED exa m, or other state­

authorized exam (e.g., Hi Set or TASC), and, as a result, have received the recognized equivalent of a regular high school 

diploma under state law. 

Q37: If I am enrolled in a literacy or career training program, can I meet the guidelines? 
A37: Yes, in certain circumstances. You may meet the guideli nes if you are enrolled in an educat ion, literacy, or ca reer 

tra ining program'that has a purpose of improving literacy, mathemat ics, or English or is designed to lead to placement in 

postsecondary educat ion, job training, or employment and where you are working t oward such placement. Such programs 

include, but are not limited to, programs fund ed, in whole or in part , by federal, state, county or mu nicipal grants or 

ad ministered by non-profit organizat ions, or if funded by other sources, are programs of demonst rated effect iveness. 

Q38: If I am enrolled in an English as a Second Language (ESL) program, can I meet the guidelines? 
A38: Yes, in certain circumstances. Enrollment in an ESL program may be used to meet t he guidelines if the ESL program is 

fu nded in who le or in part by federa l, state, county or municipa l grants, or administ ered by non-profit organizations, or if 

fun ded by ot her sources is a program of demonstrated effectiveness. You must subm it d irect documentary evidence that 

the program is fu nded in who le or part by federa l, state, county or municipal grants, administered by a non-profit 

organization, or of demonstrated effectiveness. 

Q39: Will USCIS consider evidence other than that listed in Chart #1 to show that I have met the education 

guidelines? 
A39: No. Ev idence not li sted in Chart #1 will not be accepted to esta blish that you are currently in school, have graduated or 

obt ained a certificate of completi on from high school, or have obtained a GED or passed another state-authorized exam 
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(e.g., Hi Set or TASC) . You must submit any of the documentary evidence listed in Chart #1 to show that you meet the 

education guidelines. 

Q40: Will USCIS consider evidence other than that listed in Chart #1 to show that I have met certain initial 
guidelines? 

A40: Evidence other than those documents listed in Chart #1 may be used to establish the fo llowing guidelines and factual 

showings if available documentary evidence is insufficient or lacking and shows that: 

• You were physically present in the United States.on June 15, 2012; 

• You came to the United States before reaching your 16th birthday; 

• You satisfy the continuous residence requirement, as long as you present direct evidence of your continued residence 

in the United States for a portion of the requ ired period and the circumstantial evidence is used only to fill in gaps in 

the length of continuous residence demonstrated by the direct evidence; and 

• Any travel outside the United States during the period of required continuous presence was brief, casua l, and 
innocent. 

However, USCIS w ill not accept evidence other than the.documents listed in Chart #1 as proof of any of the following 

guidelines to demonstrate that you: 

• Were under the age of 31 on June 15, 2012; and 

• Are currently in school, have graduated or obtained a certificate of completion from high school, have obtained a GED 
certificate, or are an honorably discharged veteran of the Coast Guard or Armed Forces of the United States. 

For example, even if you do not have documentary proof of your presence in the United States on June 15, 2012, you may 
still be able to satisfy the guideline. You may do so by submitting credible document ary evidence that you were present in 

the United St ates shortly before and shortly after June 15, 2012, which, under the facts presented, may give rise to an 

inference of your presence on June 15, 2012 as we ll. However, evidence other than that listed in Chart #1 wi ll not be 

accepted to establish that you have graduated high school. You must submit the designated documentary evidence to 

satisfy that you meet this guideline. 

Chart #1 provides examples of documentation you may submit to demonstrate you meet the initial guidelines for 

consideration of deferred act ion under this process. Please see the instructions of Form 1-8210, Consideration of Deferred 

Act ion for Chi ldhood Arriva ls, for addit ional details of acceptable documentation. 

Chart #1 Examples of Documents to Submit to Demonstrate You Meet the Guidelines 

Proof of identit y 

Proof you came to U.S. before 

your 16th birthday 

• Passport or national identity document from your country of origin 

• Birth certificate wi t h photo identifi cation 

• School or military ID with photo 

• Any U.S. government immigration or other document bearing your name and 

photo 

• Passport w ith admission stamp 

• Form l-94/ l-95/ l-94W 
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Proof of immigration status 

Proof of presence in U.S. on June 

15,2012 

Proof you continuously resided 

in U.S. since June 15, 2007 

Proof of your education status at 

the time of requesting 

consideration of DACA 

9/7/1 7, 12:47 AM 

• School records from the U.S. schools you have attended 

• Any Immigration and Naturalization Service or DHS document stating your date 
of entry (Form 1-862, Notice to Appear) 

• Travel records 

• Hospital or medical records 

• Rent receipts or utility bills 

• Employment records (pay stubs, W-2 Forms, etc.) 

• Official records from a religious entity confirming participation in a religious 

ceremony 

• Copies of money order receipts for money sent in or out of the country 

• Birth certificates of children born in the U.S. 

• Dated bank transactions 

• Automobile license receipts or registration 

· • Deeds, mortgages, rental agreement contracts 

• Tax receipts, insurance policies 

• Form l-94/ l-95/ l-94W with authorized stay expiration date 

• Final order of exclusion, deportation, or remova l issued as of June 15, 2012 

• A charging document placing you into removal proceedings 

• Rent receipts or utility bills 

• Employment records (pay stubs, W-2 Forms, etc.) 

• School records (letters, report cards, etc.) 

• Military records (Form DD-214 or NGB Form 22) 

• Official records from a religious entity confirming participation in a religious 

ceremony 

• Copies of money order receipts for money sent in or out of the country 

• Passport entries 

• Bi rth certificates of children born in the U.S. 

• Dated bank transactions 

• Automobile license receipts or registration 

• Deeds, mortgages, rental agreement contracts 

• Tax receipts, insurance policies 

• School records (transcripts, report cards, etc.) from the school that you are 

currently attending in t he United States showing the name(s) of the school(s) 

and periods of schoo l attendance and the current educational or grade level 
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• U.S. high school diploma, certificate of completion, or other alternate award 

• High school equivalency diploma or certificate recognized under state law 

• Evidence that you passed a state-authorized exam, includ ing the GED or other 
state-authorized exam (for example, HiSet or TASC) in the United States 

• Form DD-214, Certificate of Release or Discharge from Active Duty 
Proof you are an honorably 

discharged veteran of the U.S. 

Armed Forces or the U.S. Coast 

Guard 

• NGB Form 22, Nationa l Guard Report of Separation and Record of Service 

• Military personnel records 

• Military health records 

Q41: May I file affidavits as proof that I meet the initial guidelines for consideration of DACA? 

A41: Affidavits generally will not be su fficient on their own to demonstrate that you meet the guidelines for USCIS to 

consider you for DACA. However, affidavits may be used to support meeting the following guidelines only if the 

documentary evidence available to you is insufficient or lacking: 

• Demonstrating that you meet the five year continuous residence requirement; and 

• Establishing that departures during the required period of continuous residence were brief, casual and innocent. 

If you submit affidavits related to the above criteria, you must submit two or more affidavits, sworn to or affirmed by people 

other than yourself, who have direct personal knowledge of the events and circumstances. Should USCIS determine that 

the affidavits are insufficient to overcome the unavailability or the lack of documentary evidence with respect to either of 

these guidelines, it will issue a Request for Evidence, indicating that further evidence must be submitted to demonstrate 

that you meet these guidelines. 

USCIS will not accept affidavits as proof of satisfying the following guidelines: 

• You are currently in school, have graduated or obtained a certificate of completion or other alternate award from high 

school, have obtained a high school equivalency diploma or certificate (such as by passing the GED exam or other 

state-authorized exam [for example, Hi Set or TASC] ), or are an honorably discharged veteran from the Coast Guard or 

Armed Forces of the United States; 

• You were physically present in the United States on June 15, 2012; 

• You came to the United States before reaching your 16th birthday; 

• You were under the age of 31 on June 15, 2012; and 

• Your criminal history, if applicable. 

If the only evidence you submit to demonstrate you meet any of the above guidelines is an affidavit, USCIS will issue a 

Request for Evidence, indicating that you have not demonstrated that you meet these guidelines and that you must do so in 

order to demonstrate that you meet that guideline. I 
I 

Q42: Will I be considered to be in unlawful status if I had an application for asylum or cancellation of removal 
pending before either USCIS or the Executive Office for Immigration Review (EOIR) on June 15, 2012? 

A42: Yes. If you had an application for asylum or cance llation of remova l, or similar relief, pending before either USCIS or 

EOIR as of June 15, 2012, but had no lawful status, you may request consideration of DACA. 
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Q43: I was admitted for "duration of status" or for a period of time that extended past June 14, 2012, but violated 
my immigration status (e.g., by engaging in unauthorized employment, failing to report to my employer, or failing to 
pursue a full course of study) before June 15, 2012. May I be considered for deferred action under this process? 
A43: No, unless the Executive Office for Immigration Review terminated your status by issuing a final order of removal 
against you before June 15, 2012. 

Q44: I was admitted for "duration of status" or for a period of time that extended past June 14, 2012 but "aged out" 
of my dependent non immigrant status as of June 15, 2012. May I be considered for deferred action under this 
process? 

A44: Yes. For purposes of satisfying the "had no lawful status on June 15, 2012," guideline alone, if you were admitted for 
"durat ion of status" or for a period of time that extended past June 14, 2012 but "aged out" of your dependent 

nonimmigrant st atus, on or before June 15, 2012, (meaning you tu rned 21 years old on or before June 15, 2012), you may be 
considered for deferred action under this process. 

Q45: I was admitted for "duration of status" but my status in SEVIS is listed as terminated on or before June 15, 
2012. May I be considered for deferred action under this process? 

A45: Yes. For the purposes of sat isfyi ng the ""had no lawful status on June 15, 2012," guideline alone, if your status as of 
June 15, 2012, is listed as "t erminated" in SEVIS, you may be considered for deferred action under th is process. 

Q46: I am a Canadian citizen who was inspected by CBP but was not issued an 1-94 at the time of admission. May I be 
considered for deferred action under this process? 

A46: In genera l, a Canadian citizen who was admitted as a visi tor for business or pleasure and not issued an 1-94, 

Arrival/Departure Record, (a lso known as a "non-controlled" Canadian nonimmigrant) is lawfully admitted for a period of 

six months. For that reason, unless there is evidence, including verifiable evidence provided by the individual, that he or she 

was specifically advised t hat his or her admission would be for a different length of time, the Department of Homeland 

Security (OH S) will consider fo r DACA purposes only, that the alien was lawfu lly admitted for a period of six months. 

Therefore, if OHS is able to verify from its records that your last non-controlled entry occurred on or before Dec. 14, 2011, 

OHS will consider your nonimmigrant visitor status to have expired as of June 15, 2012 and you may be considered for 
deferred action under this process. 

Q47: I used my Border Crossing Card (BCC) to obtain admission to the United States and was not issued an 1-94 at the 
time of admission. May I be considered for deferred action under this process? 

A47: Because the limitations on entry for a BCC holder vary based on location of admission and travel, OHS wi ll assume that 

the BCC holder who was not provided an 1-94 was admitted for the longest period legally possible-30 days-unless the 

individual can demonstrate, through verifiab le evidence, that he or she was specifically advised that his or her admission 

would be for a different length of time. Accordingly, if OHS is ab le to verify from its records that your last admission was 

using a BCC, you were not issued an 1-94 at the time of admission, and it occurred on or before May 14, 2012, OHS will 

consider your non immigrant visitor status to have expired as of June 15, 2012, and you may be considered for deferred 

action under this process. 

Q48: Do I accrue unlawful presence if I have a pending initial request for consideration of DACA? ,-

A48: You will continue to accrue unlawful presence while the request for considerat ion of DACA is pending unless you are 

under 18 years of age at the time of t he request. If you are under 18 years of age at the time you submit your request, you 

will not accrue un lawful presence wh ile the request is pending, even if you turn 18 whi le your request is pending with 

USC IS. If action on your case is deferred, you w ill not accrue unlawful presence du rin g the period of deferred action. 

However, having act ion deferred on your case will not excuse previously accrued unlawful presence. 
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Return to to12.,. 

111. Renewal of DACA 

Q49: When should I file my renewal request with U.S. Citizenship and Immigration Services (USCIS)? 

A49: USCIS st rongly encourages you to submit your Deferred Act ion for Childhood Arriva ls (DACA) renewal request between 

150 days and 120 days before the expirat ion dat e located on your current Form 1-797 DACA approva l noti ce and 

Employment Authorization Document (EAD). Fi ling during this window will minimize t he possib ility that your current period 

of DACA will expire before you receive a decision on your renewa l request. 

USCIS' current goal is t o process DACA renewa l req uests wit hin 120 days. You may submit an inquiry about the status of 

your renewal request after it has been pending more than 105 days. To submit an inquiry on line, please visit 
.!;:;gov.uscis.govf-e-request. 

• Please Note: Factors that may affect the timely processing of your DACA renewal req uest include, but are not li mited 
to: 

o Failure to appear at an Application Support Center (ASC) for a scheduled biometrics appoi ntment to obtain 

fi ngerpri nts and photographs. No-shows or rescheduling appoi ntments wi ll require addit iona l processing time. 

o Issues of national securit y, crimina lity or public safety discovered during the background check process t hat 

require further vet ting. 

o Issues of travel abroad that need additiona l evidence/clarification. 

o Name/dat e of bi rth discrepancies that may require add it ional evidence/ clarification. 

o The ren ewal subm iss ion was incomplete or contained evidence t hat suggest s a request er may not satisfy t he 

DACA renewal guidelines and USCIS must send a request for addit ional evidence or expla nation 

QSO: Can I file a renewal request outside the recommended filing period of 150 days to 120 days before my current 
DACA expires? 

A50: USCIS strongly encourages you to file your renewal req uest wit hin the recommended 150-120 day fili ng period to 

minimize t he possib ility that your current period of DACA will expire before you receive a decision on you r renewal request. 

Requests received earlier than 150 days in advance wi ll be accepted; however, th is could result in an overlap between your 

current DACA and your ren ewal. This means your renewal period may ext end for less than a fu ll t wo years from the date t hat 

your current DACA period expires .. 

If you file after the recommended filing period (meaning less than 120 days before your current period of DACA expires), 

there is an increased possib ili t y that your current period of DACA and employment aut horizat ion wi ll expire before you 

receive a decision on your renewal request . If you fi le after your most recent DACA period expired, but with in one year of its 

expiration, you may submit a request to renew your DACA. If you are fili ng beyond one year after your most recent period of 

DACA expired, you may st ill request DACA by subm itting a new initia l request . 

QSl: How will USCIS evaluate my request for renewal of DACA: 
A51: Yo u may be considered fo r renewal of DACA if you met the guidelines for considerat ion of In iti al DACA (see above) AND 

you: 

• Did not depart the United States on or after Aug. 15, 2012, w it hout advance parole; 

• Have cont inuously resided in t he United States since you subm itted your most recent request fo r DACA that was 

approved up to t he present time; and 

• Have not been convicted of a felony, a significant misdemeanor, or t hree or more misdemeanors, and do not 
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otherwise pose a threat to national security or pu blic safety. 

These guidelines must be met for consideration of OACA renewal. USCIS retains the ultimate discretion to determine 

whether deferred action is appropriate in any given case even if the guidelines are met. 

Q52 Do I accrue unlawful presence if I am seeking renewal and my previous period of DACA expires before I receive a 
renewal of deferred action under DACA? Similarly, what would happen to my work authorization? 

A52: Yes, if your previous period of DACA expires before you receive a renewal of deferred action under DACA, you wil l accrue 

unlawful presence for any t ime between the periods of deferred act ion unless you are under 18 years of age at the t ime you 
submit your renewa l request. 

Similarly, if your previous period of OACA expires before you receive a renewa l of deferred action under DACA, you will not 

be authorized to work in the United States rega rdless of your age at time of filing until and unless you rece ive a new 
employment authorization document from USCIS. 

Q53. Do I need to provide additional documents when I request renewal of deferred action under DACA? 

A53. No, unless you have new documents pertaining to removal proceedings or crim inal history that you have not already 

submitted to USCIS in a previously approved OACA request. USCIS, however, reserves the authority to request at its 
discretion additiona l documents, information or statements relating to a DACA renewa l request determination. 

CAUTION: If you knowingly and willfully provide materially false information on Form 1-8210, you w ill be committing a 

federal fe lony punishable by a fin e, or imprisonment up to five years, or both, under 18 U.S.C. Section 1001. In addition, 

ind ividuals may be placed into removal proceedings, face severe penalties provided by [aw, and be subject to criminal 

prosecution. 

Q54. If I am no longer in school, can I still request to renew my DACA? 
A54. Yes. Neither Form 1-8210 nor the instructions ask renewal requestors fo r information about continued school 

enrollment or graduation. The instructions for renewal requests specify that you may be considered for DACA renewal if you 

met the guideli nes for consideration of in itial OACA, includ ing the educational guidelines and: 

1. Did not depart the United St ates on or after August 15, 2012, without advance parole; 

2. Have continuously resided in the United States, up t o the present time, since you subm itted your most recent request 

for DACA that was approved; and 

3. Have not been convicted of a felony, a significant misdemeanor or three or more misdemeanors, and are not a threat 

to national security or publi c safet y. 

QSS. If I iriitially received DACA and was under the age of 31 on June 15, 2012, but have since become 31 or older, can 
I still request a DACA renewal? 
ASS. Yes. You may requ est consideration for a renewal of OACA as long as you were under the age of 31 as of June 15, 2012. 

IV. Travel 

Q56: May I travel outside of the United States before I submit an initial Deferred Action for Childhood Arrivals (DACA) 
request or while my initial DACA request remains pending with the Department of Homeland Security (DHS)? 
A56: Any unauthorized travel outside of the United States on or after Aug. 15, 2012, will interrupt your cont inuous residence 

and you will not be considered for deferred action under t his process. Any travel outside of the United States that occurred 

on or after June 15, 2007, but before Aug. 15, 2012, w il l be assessed by U.S. Citizenship and Immigration Services (USCIS) to 
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determine whether the travel qualifies as brief, casual and innocent. (See Chart #2.) 

CAUTION: You should be aware that if you have been ordered deported or removed, and you then leave the United States, 

your departure will likely result in your being considered deported or removed, with potentially serious future immigration 

consequences. 

Q57: If my case is deferred under DACA, will I be able to travel outside of the United States? 
A57: Not automatically. If USCIS has decided to defer action in your case and you want to t ravel outside the United States, 

you must apply for advance parole by filing a Form 1-131, AR.R. li cation for Travel Docu ment and paying the applicable fee 

($575). USCIS wil l determine whether your purpose for international travel is justifiable based on the circumstances you 

describe in your request. Generally, USCIS will on ly grant advance parole if your travel abroad will be in furtherance of: 

• humanitarian purposes, including travel to obtain medical treatment, attending funeral services for a family member, 

or visiting an ailing relative; 

• educational purposes, such as semester-abroad programs and academic research, or; 

• employment purposes such as overseas assignments, interviews, conferences or, training, or meetings with clients 

overseas . 

. Travel for vacation is not a val id basis for advance parole. 

You may not apply for advance parole unless and until USCIS defers action in your case under the consideration of DACA. 

You cannot apply for advance parole at the same time as you submit your request for consideration of DACA. All advance 

parole requests will be considered on a case-by-case basis. 

If USCIS has deferred action in your case under the DACA process after you have been ordered deported or removed, you 

may still request advance paro le if you meet the guidelines for advance parole described above. 

CAUTION: However, for those individuals who have been ordered deported or removed, before you actually leave the 
United States, you should seek to reopen your case before the Executive Office for Immigration Review (EOIR) and obtain 

administrative closure or termination of your removal proceed ing. Even after you have asked EOIR to reopen your case, you 

should not leave the United States until after EOIR has granted your request. If you depart after being ordered deported or 

removed, and your removal proceeding has not been reopened and administratively closed or terminated, your departure 

may result in your being considered deported or removed, with potentially serious future immigration consequences. If you 

have any questions about this process, you may contact U.S. Immigration and Customs Enforcement (ICE) through the local 

ICE Office of the Chief Counsel with jurisdiction over your case. 

CAUTION: If you travel outside the United States on or after Aug. 15, 2012, without first receiving advance parole, your 

departure automatically terminates your deferred action under DACA. 

Q58: Do brief departures from the United States interrupt the continuous residence requirement? 
A58: A brief, casual and innocent absence from the United States will not interrupt your continuous residence. If you were 

absent from the United States, your absence will be considered brief, casual and innocent if it was on or after June 15, 2007, 

and before Aug. 15, 2012, and: 

1. The absence was short and reasonably calculated to accomplish the purpose for the absence; 

2. The absence was not because of an order of exclusion, deportation or removal; 

3. The absence was not because of an order of voluntary departure, or an administrative grant of voluntary departure 

before you were placed in exclusion, deportation or removal proceedings; and 

4. The purpose of the absence and/or your actions wh ile outside the United States were not contrary to law. 
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Once USCIS has approved your request for DACA, you may file Form 1-131, Application for Travel Document, to request 

advance parole to travel outside of the United States. 

CAUTION: If you travel outside the Un ited States on or after Aug. 15, 2012, without first receiving advance pa ro le, your 

departure automatica lly terminat es your deferred action under DACA. 

Travel Guidelines (Chart #2) 

Travel Dates 

On or after June 

15,2007, but 

before Aug. 15, 

2012 

On or after Aug. 

15, 2012, and 
· before you have 

requested 
deferred action 

On or after Aug. 

15, 2012, and 

after you have 

requested 

deferred action 

Type of Travel 

Brief, casual and 

innocent 

For an extended 

time 

Because of an 

order of exclusion, 

deportation, 

voluntary 

departu re, or 
remova l 

To participate in 
criminal activity 

Any 

Any 

Does It Affect Continuous Residence 

No 

Yes 

Yes. You cannot apply for advance parole unless and until DHS has determined 

w hether to defer action in your case and you cannot tra vel until you receive 

advance parole. 

In addition, if you have previously been ordered deported and removed and you 

depart the United States without tak ing add it iona l st eps t o address your 

removal proceedings, your departure will likely result in your bei ng considered 

deported or removed, wi th potentially serious future immigration 

consequences. 
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On or after Aug. 

15, 2012 and 

after receiving 

DACA 

Any It depends. If you travel after receiving advance parole, the travel w ill not 

interrupt your continuous residence. However, if you t ravel without receiving 

adva nce pa role, the travel will interrupt your continuous residence. 

Q59: May I file a request for advance parole concurrently with my DACA package? 

A59: Concurrent filing of advance parole is not an option at this time. OHS is, however, reviewing its policy on concurrent 

fil ing of advance parole with a DACA request. In addition, OHS is also reviewing eligibility criteria for advance parole. If any 
changes to th is po licy are made, USCIS wi ll update t his FAQ and inform the pu blic accordingly. 

Return to toP-,. 

V. Criminal Convictions 

Q60: If I have a conviction for a felony offense, a significant misdemeanor offense, or multiple misdemeanors, can I 
receive an exercise of prosecutorial discretion under this new process? 
A60: No. If you have been convicted of a felony offense, a significant misdemeanor offense, or three or more other 

misdemeanor offenses not occurring on the same date and not arising out of the same act, omission, or scheme of 

misconduct, you will not be considered for Deferred Action for Childhood Arrivals (DACA) except where the Department of 

Homeland Security (OHS) determines there are exceptional circumstances. 

Q61: What offenses qualify as a felony? 
A61: A felony is a federa l, state, or local criminal offense punishable by imprisonment for a term exceedi ng one year. 

Q62: What offenses constitute a significant misdemeanor? 
A62: For the purposes of this process, a signifi cant misdemeanor is a misdemeanor as defined by federal law (specifically, 

one for which the maximum term of imprisonment authorized is one year or less but great er than five days) and that meets 

the following criteria: 

1. Regardless of the sentence imposed, is an offense of domestic violence; sexual abuse or exploitation; burglary; 

unlawful possession or use of a firearm; drug distribution or trafficking; or, driving under the in fluence; or, 

2. If not an offense listed above, is one for which the individual was sentenced to time in custody of more than 90 days. 

The sentence must involve t ime to be served in custody, and therefore does not include a suspended sentence. 

The t ime in custody does not include any time served beyond the sen tence for the criminal offense based on a state or local 

law enforcement agency honoring a detainer issued by U.S. Immigration and Customs Enforcement (ICE). Notwithstanding 
the above, the decision whet her to defer action in a particular case is an individualized, discretionary one that is made 

taking into account the totality of the circumstances. Therefo re, the absence of the crim ina I histo ry outlined above, or its 

presence, is not necessarily determi native, but is a factor to be considered in the unreviewable exercise of discretion. OHS 

retains the discretion to det ermine that an individua l does not wa rrant deferred act ion on the basis of a single criminal 

offense for which t he individual was sentenced to time in custody of 90 days or less. 

Q63: What offenses constitute a non-significant misdemeanor? 
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A63: For purposes of t his process, a non-signi fi cant misdemeanor is any misdemeanor as defi ned by federal law 

(specifica lly, one for which t he maximu m term of imprisonment authorized is one year or less but greater than five days) 
and that meet s the following criteria: 

l. Is not an offense of domestic violence; sexual abuse or exploit ation; bu rglary; unlawful possession or use of a firearm; 
drug distribut ion or trafficking; or, drivi ng under the influence; and 

2. Is one fo r which the individual was sentenced t o time in custody of 90 days or less. The t ime in custody does not 

include any t ime served beyond the sentence fo r the criminal offense based on a state o r local law enforcement 
agency honor ing a det ainer issued by ICE. 

Notwithstandi ng t he above, the decision whether to defer action in a part icular case is an individualized, discreti onary one 

t hat is made taking into account the totalit y of t he circumstances. Therefo re, the absence of t he criminal history outlined 

above, or its presence, is not necessarily determinative, but is a factor to be considered in t he unreviewable exercise of 
discretion. 

Q64: If I have a minor traffic offense, such as driving without a license, will it be considered a non-significant 
misdemeanor that counts towards the "three or more non-significant misdemeanors" making me unable to receive 
consideration for an exercise of prosecutorial discretion under this new process? 
A64: A minor traffic offense will not be considered a misdemeanor for purposes of t his process. However, your entire offense 

history can be considered along with other fact s to determ ine whether, under the tot ali ty of the circumstances, you wa rrant 

an exercise of prosecutoria l discret ion. 

It is important to emphasize t hat drivi ng under t he influence is a significa nt misdemeanor rega rd less of the sentence 
imposed. 

QGS: What qualifies as a national security or public safety threat? 
A65: If the background check o r ot her inform ation uncovered du ring the review of your request for deferred act ion indicates 

that your presence in the United Stat es t hreatens pub lic safety or national security, you will not be able to receive 

consideration for an exercise of prose.cutorial discretion except where DHS determines t here are exceptiona l circumstances. 

Indicators that you pose such a threat include, but are not limited to, gang membership, part icipation in crimi nal act ivit ies, 

or partic ipation in act ivit ies that t hreaten t he United States. 

Q66: Will offenses criminalized as felonies or misdemeanors by state immigration laws be considered felonies or 
misdemeanors for purpose of this process? 
A66: No. Immigrati on-relat ed offenses charact erized as felon ies or misdemeanors by stat e immigrat ion laws will not be 

treated as disquali fying felon ies or misdemeanors for t he purpose of considering a request for considerat ion of deferred 

action under t his process. 

Q67: Will DHS consider my expunged or juvenile conviction as an offense making me unable to receive an exercise of 
prosecutorial discretion? 

A67: Expunged convictions and juvenile convictions will not automatically disqualify you. Your request wi ll be assessed on a 

case-by-case basis to determine whether, under t he particular circumst ances, a favorable exercise of prosecutoria l 

discretion is warrant ed. If yo_u were a juven ile, but tried and convict ed as an adu lt , you wil l be t reated as an adu lt fo r 

purposes of the DACA process. 

Return to to[L 

VI. Miscellaneous 
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Q68: Does deferred action provide me with a path to permanent resident status or citizenship? 

A68: No. Deferred action is a form of prosecutorial discretion that does not confer lawful permanent resident status or a 
path to citizenship. Only the Congress, acting through its legislative authority, can confer these rights. 

Q69: Can I be considered for deferred action even if I do not meet the guidelines to be considered for DACA? 
A69: This process is on ly for individuals who meet the specific guidelines for DACA. Other ind ividuals may, on a case-by-case 

basis, request deferred action from U.S. Citizenship and Immigration Services (USCIS) or U.S. Immigration and Customs 
Enforcement (ICE) in certain circumstances, consistent with longstanding practice. 

I . 
Q70: How will ICE and USCIS handle cases involving individuals who do not satisfy the guidelines of this process but 
believe they may warrant an exercise of prosecutorial discretion under the June 2011 Prosecutorial Discretion 
Memoranda? 

A70: If USCIS determines that you do not satisfy the guidelines or otherwise determines you do not warrant an exercise of 

prosecutorial discretion, then it will decline to defer action in your case. If you are currently in removal proceedings, have a 

final order, or have a voluntary departure order, you may then request ICE consider whether to exercise prosecutorial 
discretion. 

Q71: How should I fill out question 9 on Form 1-765, Application for Employment Authorization? 
A 71. When you are filing a Form I-765 as part of a. DACA request, question 9 is asking you to list those Social Security 

numbers that were officially issued to you by the Social Security Administration. 

Q72: Will there be supervisory review of decisions by USCIS under this process? 
A72: Yes. USCIS has implemented a successful supervisory review process to ensure a consistent process for considering 

requests for DACA. 

Q73: Will USCIS personnel responsible for reviewing requests for DACA receive special training? 
A73: Yes. USCIS personnel responsible for considering requests for consideration of DACA have received special training. 

Q74: Must attorneys and accredited representatives who provide pro bono services to deferred action requestors at 
group assistance events file a Form G-28 with USCIS? 

A74: Under 8 C.F.R. §§ 292.3 and 1003.102, practitioners are required to file a Notice of Entry of Appearance as Attorney or 

Accredited Representative when t hey engage in practice in immigration matters before OHS, either in person or through the 

preparation or filing of any brief, application, petition, or other document. Under these rules, a practitioner who 

consistently violates the requ irement to file a Form G-28 may be subject to disciplinary sanctions; however on Feb. 28, 2011, 

USCIS issued a statement indicating that it does not intend to in itiate disciplinary proceedings against practitioners 

(attorneys and accredited representatives) based solely on the failure to submit a Notice of Entry of Appearance as Attorney 

or Accredited Representative (Form G-28) in relation to pro bono services provided at group assist ance events. OHS is in the 

process of issuing a final rule at which time th is matter will be reevaluated. 

Q75: When must an individual sign a Form 1-8210 as a preparer? 
A75: Anytime someone other than the requestor prepares or helps fill out t he Form l-821D, that individual must complete 

Part 5 of the form. 

Q76: If I provide my employee with information regarding his or her employment to support a request for 
consideration of DACA, will that information be used for immigration enforcement purposes against me and/or my 

company? 
A76: You may, as you determine appropriate, provide individuals requesting DACA with documentation wh ich verifies their 

employment. This information will not be shared with ICE for civil immigration enforcement purposes under section 274A of 

the Immigration and Nationality Act (relating to unlawful employment) unless there is evidence of egregious violations of 

crim inal statutes or widespread abuses. 
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Q77: Can I request consideration for deferred action under this process if I live in the Commonwealth of the Northern 
Mariana Islands (CNMI)? 

A77: Yes, in certain circumstances. The CNMI is part of the United States for immigration purposes and is not excluded from 

this process. However, because of the specific guidelines for consideration of DACA, individuals who have been residents of 

the CNMI are in most cases unlike ly to qualify for the program. You must, among other things, have come to the United 
States before your 16t h birthday and have resided continuously in the United States since June 15, 2007. 

Under the Conso lidated Natural Resources Act of 2008, the CNM I became part of the United States for purposes of 

immigration law on ly on Nov. 28, 2009. Therefore entry into, or residence in, the CNMI before that date is not entry into, or 
residence in, the United States for purposes of the DACA process. 

USCIS has used parole authority in a variety of situations in the CNMI to address particular humanitarian needs on a case­

by-case basis since Nov. 28, 2009. If you live in the CNMI and believe that you meet the guidelines for consideration of 

deferred action under this process, except that your entry and/or residence to the CNMI took place entirely or in part before 

Nov. 28, 2009, USCIS is will ing to consider your situation on a case-by-case basis for a grant of parole. If th is situation 

applies to you, you should make an appointment through INFO PASS with the USCIS ASC in Saipan to discuss your case with 
an immigration officer. 

Q78: Someone told me if I pay them a fee, they can expedite my DACA request. Is this true? 
A78: No. There is no expedited processing for deferred action. Dishonest practitioners may promise t o provide you with 

faster services if you pay them a fee. These people are t rying to scam you and t ake your money. Visit our Avoid Scams page 

to learn how you can protect yourse lf from immigration scams. 

Make sure you seek information about requests for cons ideration of DACA from official government sources such as USCIS 

or the DHS. If you are seeking legal advice, visit our Find Lega l Services page t o learn how to choose a licensed attorney or 

accredited representative. 

Q79: Am I required to register with the Selective Service? 

A79: Most male persons resid ing in the U.S., who are ages 18 through 25, are required to register with Selective 

Service. Please see link for more information. [Selective Service] . 

QSO: How can I tell if an employer is discriminating against me because I am a DACA recipient? 

ABO: An employer may be engaging in discrimination if the employer: 

• Demands that an employee show specific documents or asks for more or different documents than are required t o 

complete Form 1-9, Emr-loyment Eligibilit y Veri fication, or create an E-Verify_ case; or 

• Rejects documents from the Lists of Acceptable Document s that reasonably appear t o be genuine and relate to the 
employee, including a work authorization document because it has a future expiration date or because of an 

employee's prior unauthorized status. 

The Civil Rights Division of the U.S. Department of Justice has an office dedicated to ensuring that employers do not 

discriminate against individuals who are permitted to work in t he U.S. These include DACA recipients who have been 

granted work authorization. If you th ink your employer may be discriminating against you, contact the Immigrant and 

Employee Rights Secti on (IER) at 1-800-255-7688 (TDD for the deaf and hard of hearing: l -800-237-2515). 

For more information about unfair employment practices against DACA recipient s, please read IER's factsheet in English 

(PDF). or .S.12a nish (PDF) .. 

For additiona l resources and information about workers' rights, visit www.justi ce.gov!'.crt!'.worker- information. 
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The Honorable Judy Chu 
U.S. House of Representatives 
Washington, DC 20515 

Dear Representative Chu: 

December 30, 20 l 6 

S l' C/ t_1 /(II ) ' 

L.S. Dl'pa1·1111 l·111 uf I lo111rl:111cl Srcuri1y 
\\ ';1sl11nµrn11. ()(' 211:i~S 

Homeland 
Security 

On behalf of the Administration, 1 write in response to the letter you and 110 other 
members of Congress sent the President on December 5. In your letter, you ask us ';to do 
everything within [our] power to safeguard the personal identifying information of DACA 
enrollees .·· We share your concerns. 

Today there are 750,000 young people enrolled in DACA who, when they applied 
for enrollment, relied on the U.S. government· s representations about the use of their 
personal identifying information. Since DACA was announced in 2012, OHS has 
consistently made clear that information provided by applicants will be collected and 
considered for the primary purpose of adjudicating their DACA requests and would be 
safeguarded from other immigration-related purposes. More specifically, the 
U.S. government represented to applicants that the personal infonnation they provided will 
not later be used for immigration enforcement purposes except where it is independently 
determined that a case involves a national security or public safety threat, criminal activity, 
fraud, or limited other circumstances where issuance of a notice to appear is required by 
law. 

We believe these representations made by the U.S. government, upon which DACA 
applicants most assuredly relied, must continue to be honored. 

For decades, even elating back before DACA, it has been the long-standing and 
consistent practice of OHS (and its predecessor INS) to use information submitted by 
people seeking deferred ac tion or other benefits for the I imited purpose of adjudicating 
their requests, and not for immigration enforcement purposes except in the kinds of 
spec ified circumstances described above. This was true, for example, under the deferred 
action policies extended to victims of human trafficking, to foreign students affected by 
Hurricane Katrina, to battered immigrants under the Violence Against Women Act, and to 
widows and widowers of American citizens. Accordingly, people who requested to be 
considered under DACA, like those who requested deferred action in the past, have relied 
on our consistent practice concerning the information they provide about themselves and 
others. 
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The U.S. government's practice of adhering to the assurances it makes to applicants 
for deferred action is also consistent with the way USCIS (and the INS before it) has long 
protected information submitted by those seeking other benefits or relief. This includes 
but is not limited to individuals requesting temporary protected status, deferred enforced 
departure, or extended voluntary departure. In these circumstances, as with deferred action 
requests, USCIS and INS have abided by a longstanding and consistent practice of using 
information to adjudicate specific applications, but not for immigration enforcement 
purposes absent the limited circumstances described above. 

Since DACA began, thousands of Dreamers have been able to enroll in colleges and 
universities, complete their education, start businesses that help improve our economy, and 
give back to our communities as teachers, medical professionals, engineers, and 
entrepreneurs-all on the books. We continue to benefit as a country from the 
contributions of those young people who have come forward and want nothing more than 
to contribute to our country and our shared future. 

The co-signers of your letter will receive separate, identical responses. Should you 
wish to discuss this further, please do not hesitate to contact me. 
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MEMORANDUM FOR: 

FROM: 

SUBJ ECT: 

February 20, 20 17 

Kevin McAleenan 
Acting Comm iss ioner 

U.S. C ustoms and Border Protection 

Thomas D. Homan 
Acting Director 

S1:cr.:111n· 
l l.S. llcpartmcn l of l lomcland Scrn rity 
Wasl1111g1r,11. l)( · 2!l5~X 

Homeland 
Security 

U.S. Immigration and Customs Enforcement 

Lori Scialabba 
Acting Di rector 
U.S . Ci tizenship and Im migration Services 

Joseph B. Maher 
Acting General Counsel 

Dimple Shah 
Acting Assistant Secretary for Internati onal A fla irs 

Chip Fulghum 

Acting U ndersecretary for Management 

John Kelly 
Secretary 

Enforcemen of the Immigration Laws to Serve the National 
Interest 

This memorandum implements the Executi ve Order entitled " Enhancing Public Safety in 
the Interi or of the United States," issued by the President on January 25, 2017. It constitutes 
gu idance fo r all De partment personnel regardi ng the enforcement of the immigration laws of the 
United States, and is appl icable to the acti viti es of U.S . Immigration and Customs En forcement 
(ICE), U.S. Customs and Border Protection (CBP), and U.S. Citizenship and Immigration 
Services ( USCIS). As such, it should infonn enforcement and removal activi ties, detention 
decisions, admirustra tive litigati on, budget requests and execution , and strategic planni ng. 

"'"'"' .tlhs.gov 
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With the exception of the June 15, 20 12, memorandum entitled ''Exercising Prosecutorial 
Discre tion with Respect to Individuals Who Came to the United States as Children," and the 
November 20, 2014 memorandum entitled "Exercising Prosecutorial Discretion with Respect to 
Ind ividuals Who Came to the United States as Children and wi th Respect to Certain Individuals 
Who Are the Parents of U .S. C itizens or Permanent Residents," 1 all existing conflicting 
directives, memoranda, or field guidance regarding the enforcement of our immigration laws and 
priorities for removal are hereby immediatel y resc inded--to the extent of the conf1ict- including, 
but not limi ted to , the November 20, 20 14, memoranda entitled "Polic ies for the Apprehension, 
Detention and Removal of Undocumented Immigrants," and "Secure Communities.'' 

A. The Department's Enforcement Priorities 

Congress has defined the Department's role and responsibilities regarding the enforcement 
of the immigration laws of the United States. Effecti ve immediately, and consistent with Article 
JI , Section 3 of the United States Constitution and Section 3331 of Title 5, United States Code, 
Department personnel shall faithfully execute the immigration laws of the United States against 
all removable aliens. 

Except as specifical ly noted above, the Department no longer wil l exempt classes or 
categories of removable aliens from potentia l enforce ment. In faithfully executing the 
immigration laws, Department pe rsonnel should take enforcement actions in accordance with 
applicable law. In order to achieve this goal, as noted below, [ have directed ICE to hire l 0,000 
officers and agent s expeditiously, subject to availab le resources, and to take enforcement actions 
consistent with avai !able resources . However, in order to maximize the benefi t to public safety, to 
stem unlawful migration and to prevent fraud and misrepresentation, Department personnel 
should prioritize for removal those aliens described by Congress in Secti ons 212(a)(2), (a)(3), and 
(a)(6)(C), 235(b) and (c), and 23 7(a)(2) and (4) of the Immigration and Nationality Act (INA). 

Additionally, regardless of the basis ofremovability, Department personnel should 
prioritize removable aliens who: (I) have been convicted of any criminal offense; (2) have been 
charged with any criminal offense that has not been resolved; (3) have committed acts which 
constitute a chargea ble criminal offense; ( 4) have engaged in fraud or w illful misrepresentation in 
connection with any official matter before a governmental agency; (5) have abused any program 
related to receipt of public benefi ts; (6) are subject ro a fi nal order ofremoval but have not 
complied w ith their legal obligation to depart the United States; or (7) in the judgment of an 
immigration oflicer, otherwise pose a ri sk to public safety or national security. The Director of 
ICE, the Commissioner of CBP, and the Director of USCIS may, as they determine is appropriate, 
issue further guidance to allocate appropriate resources to prioritize enforcement activities wi thin 
these categories-for example, by prioritizing enforcement activities aga inst removable aliens 
who are convicted fe lons or who are involved in gang acti vity or drug trafficking. 

I The November 20, 20 14, memorandum wi ll be addressed in future guidance. 
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B. Strengthening Programs to Facilitate the Efficient and Faithful Execution of the 
Immigration Laws of the United States 

Facilitating the efficient and faithful execution o f the immigration laws of the United 
States- and priori ti zing the Department 's resources-requires the use of all avai lable systems and 
en forcement tools by Department personnel. 

Through passage of the immigration laws, Congress established a comprehensive statutory 
regime to remove aliens expeditiously from the United States in accordance with all applicable 
due process of law. I determine that the faithful execution of our immigration laws is best 
achieved by using all these statutory authorities to the greatest extent practicable. Accordingly, 
Department personnel shall make full use of these authorities. 

Criminal aliens have demonstrated their disregard for the rule of law and pose a threat lo 
persons res iding in the United States. As such, criminal aliens are a priority for removal. The 
Priority Enforcement Program failed to achieve its stated objectives, added an unnecessary layer 
of uncertainty for the Department' s personnel, and hampered the Department's enforcement of the 
immigrat ion laws in the interior of the United States. Effective immediately, the Priority 
Enforcement Program is tem1inated and the Secure Communities Program shall be restored. To 
protect our communities and beller facilitate the identification, detention, and removal of criminal 
aliens within constitutional and statutory parameters, the Department shall eliminate the existing 
Forms I-247D, f-247N, and I-247X, and replace them with a new form to more effectively 
communicate with recipient law enfo rcement agencies. However, until such forms are updated 
they may be used as an interim measure to ensure that detainers may sti ll be issued, as 
appropriate. 

ICE's Criminal Alien Program is an effective tool to faci litate the removal of criminal 
aliens from the United States, while also protecting our communities and conserving the 
Department's detention resources. Accordingly, ICE should devote available resources to 
expanding the use of the Criminal Alien Program in any willing jurisdiction in the United States. 
To the maximum extent possible, in coordination with the Executive Office fo r Immigration 
Review (EOJR), removal proceedings shall be initiated against aliens incarcerated in federa l., 
state, and local conectional facilities under the Institutional Hearing and Removal Program 
pursuant to section 238(a) of the INA, and administrative removal processes, such as those under 
sec tion 238(b) of the INA, sha ll be used in all eligible cases. 

The INA § 287(g) Program has been a highl y successful force multiplier that allows a 
4ualified state o'r local law enforcement officer to be designated as an ·' immigration officer'' for 
purposes of enfo rcing federa l immigration law. Such officers have the authority to perform all Jaw 
enforcement functions specified in section 287(a) of the INA, including the authority to 
investigate, identi fy, apprehend, arrest, detain, and conduct searches authorized under the INA, 
under the direction and supervision of the Department. 

There are currently 32 law enforcement agencies in 16 states parti cipating in the 287(g) 
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Program. In previous years, there were significantly more law enforcement agencies participating 
in the 287(g) Program. To the greatest extent practicable, the Director of ICE and Commissioner 
or CBP shal I expand the 287(g) Program to include all qualified law enforcement agencies that 
request to participate and meet all program requirements. In furtherance of thi s direction and the 
guidance memorandum, ·'Implementing the President' s Border Security and Immigration 
Enforcement Improvements Policies" (Feb. 20, 2017). the Commissioner of CBP is authorized , in 
addition to the Direc tor of ICE, to accept State services and take other actions as appropriate to 
carry out immi gration enforcement pursuant to section 287(g) of the INA. 

C. Exercise of Prosecutorial Discretion 

Unless otherwise directed, Department personnel may injtiate enforcement actions against 
removable aliens encountered during the perfom1ance of their official duties and should act 
cons istently wi th the President's enforcement priorities identified in his Executive Order and any 
further guidance issued pursuant to this memorandum. Department personnel have full authority 
to arrest or apprehend an alien whom an immigration officer has probable cause to believe is in 
vio lation of the immigration laws. They also have fu ll authority to initiate removal proceedings 
against any alien who is subject to removal under any provision of the INA, and to refer 
appropriate cases for criminal prosecution. The Department shall prioritize aliens described in the 
Department 's Enforcement Priorities (Section A) for arrest and removal. This is not intended to 
remove the individual, case-by-case decisions of immigration officers. 

The exercise of prosecutorial discretion with regard to any alien who is subject to an-est, 
criminal prosecution, or removal in accordance with law shall be made on a case-by-case basis in 
consultation with the head of the field office component, where appropriate, of CBP, ICE, or 
USC IS that ini tiated or will initi ate the enforcement action , regardless of which entity actually 
files any appli cab le charging documents: CBP Chief Patrol Agent, CBP Director of Field 
Operations, [CE Field Office Director , ICE Special Agent-in-Charge, o r the USCIS Field Office 
Director, Asy lum Office Director or Service Center Director. 

Except as specifically provided in this memorandum, prosecutorial discretion shall not be 
exercised in a manner that exempts or excludes a specified class or category of aliens from 
enforcement of the immigration laws. The General Counsel shall issue guidance consistent wi th 
these principles to all attorneys involved in immigration proceedings. 

D. Establishing the Victims of Immigration Crime Engagement (VOICE) Office 

Criminal aliens routinely victimize Ame ricans and other legal residents. Often, these 
victims are not provided adequate in fonnation about the offender, the offender 's immigration 
status, or any enforcement action taken by ICE against the offender. Efforts by ICE to engage 
these victims have been hampered by prior Department of Homeland Security (OHS) policy 
extending certain Privacy Act protections to persons other than U.S. citizens and lawful 
pennanent res idents, leaving victims feeling marginalized and without a voice. Accordingly, I am 
establishing the Victims of Immigration Crime Engagement (VOICE) Office within the Office of 
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the Director of ICE, which wi! l create a programmatic li aison between ICE and the known victims 
of crimes committed by removable aliens. The liaison wi ll fac ilitate engagement with the victims 
and their families lo ensure, to the extent pennitted by law, that they are provided inforination 
about the offender, including the offender's immigration status and custody status, and that their 
questions and concerns regarding immigration enforcement efforts are add ressed. 

To that end, [ direct the Director of ICE to immediately reallocate any and all resources 
that are currently used to advocate on behalf of ill egal aliens (except as necessary to comply with 
a judicial order) lo the new VOlCE Office, and to immediately tenninate the provision of such 
outreach or advocacy services to illegal a liens. 

Nothing herein may be construed to authorize di sclosures that are prohibited by law or 
may relate to information that is Classified , Sensitive but Unclassified (S BU), Law Enforcement 
Sensitive (LES), For Official Use Only (FOUO), or similarly designated information that may 
relate to nationa l security, law enforcement, or intelligence programs o r operations, or disclosures 
that are reasona bly likely to cause hann to any person. 

E. Hiring Additional ICE Officers and Agents 

To enforce the immigration laws effectively in the interior of the United States in 
accordance wi th the President 's directives, additional ICE agents and officers are necessary. The 
Director of ICE shall-while ensuring consistency i.n training and standards-take all appropriate 
action to expeditiously hire 10,000 agents and officers, as well as additional operational and 
mission support and legal staff necessary to hire and support their activi ti es. Human Capital 
leadership in CBP and ICE, in coordination with the Under Secretary for Management and the 
Chief Human Capital Officer, shall develop hiring plans that balance growth and interagency 
attrition by integrating workforce shaping and career paths for incumbents and new hires. 

F. Establishment of Programs to Collect Authorized Civil Fines and Penalties 

As soon as practicable. the Di rector of ICE, the Commissioner of CBP, and the Director of 
USCIS shall issue guidance and promulgate regulations, where required by law, to ensure the 
assessment and collection of all fines and penalties which the Department is authorized under the 
law to assess and collect from aliens and from those w ho facilitate their unlawful presence in the 
United States. 

G. Aligning the Department's Privacy Policies With the Law 

The Department will no longe r afford Privacy /\ct rights and protections to persons who 
are neither U.S . citizens nor lawful pennanent residents. The DHS Privacy Office wi ll rescind the 
DHS Privacy Policy Guidance memorandum, dated January 7, 2009, which implemented the 
DHS " mixed systems" policy of administratively treating all personal information contained in 
DHS record systems as being subjec t to the Privacy Act regardless of the subject's immigra ti on 
status. The OHS Privacy Office, with the assistance of the Office o f the General Counsel, wi ll 
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develop new guidance speci fyi ng the appropriate treatment of personal infom1ation DHS 
maintains in its record system s. 

H. Collecting and Reporting Data on Alien Apprehensions and Releases 

The col lecti on of data regarding al iens apprehended by ICE and the disposition of their 
cases wi ll assist in the development of agency performance metrics and provide transparency in 
the immigration enforcement mission. Accordingly, to the ex tent permitted by law, the Director of 
ICE shall develop a standardized me thod of reporting statistical data regarding aliens apprehended 
by ICE and, at the earliest practicable time, provide monthl y reports of such data to the public 
wi thout charge. 

T he reporting method shall include uni fo rm termino logy and shal l uti lize a fomiat that is 
easi ly understandable by the public and a medium that can be readily accessed. At a mini mum, in 
addition to stati stical information currentl y being publ icly reported regarding apprehended aliens, 
the following categories of infonnation must be inc luded: country of ci tizenship, convicted 
criminals and the nature of their offenses, gang members, prior immigration violators, custody 
status of aliens and , if released, the reason for release and location of their release, aliens ordered 
removed, and ali ens physically removed or returned. 

The 1CE Director shall also develop and provide a weekly report to the public, utilizing a 
medium that can be readily accessed without charge, of non-Federal jurisdictions that release 
aliens from their cus tody, notwi thstanding that such aliens are subject to a detainer or similar 
request for custody issued by JCE to that jurisdict ion. In addition to other relevant information, to 
the extent that such information is readily available, the report shall reflect the name of the 
jurisdiction, the citizenship and immigration status of the alien, the arrest, charge, or conviction 
for which each al ien was in the custody of that jurisdiction, the date on which the ICE detainer or 
similar request for custody was served on the jurisdictio n by ICE, the date of the alien's release 
from the custody of that jurisdiction and the reason for the release, an explanation concerning why 
the detainer or similar request fo r custody was not honored, and all arrests, charges, or convictions 
occurring after the a lien's release from the custody of that jurisdiction. 

I. No Private Right of Action 

This document provides only inte rnal DHS policy guidance, which may be modifi ed, 
rescinded, or superseded at any time without notice. This guidance is not intended to, does not, 
and may not be reli ed upon to create any right or benefit, substantive or procedural, enforceable at 
law by any party in any administrative, civil, or crimina l matter. Likewise, no limitations are 
placed by this guidance on the otherwise lawfu l enforcement or litigati on prerogatives of DHS. 

In implementing these policies, [ direct DHS Components to consult with legal counsel to 
ensure compliance with all applicable laws, including the Administrative Procedure Act. 
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Ql)ffice of tl7e 1\ttorne~ ~eneral 
1Jl!Jngqingtott, m. <!I. 20,5.30 

Dear Acting Secretary Duke, 

I write to advise that the Department of Homeland Security (DHS) should rescind the 
June 15 , 2012, DHS Memorandum entitled "Exercising Prosecutorial Discretion with Respect to 
Individuals Who Came to the United States as Children," as well as any related memoranda or 
guidance. This policy, known as "Deferred Action for Childhood Arrivals" (DACA), allows 
ce11ain individuals who are without lawful status in the United States to request and receive a 
renewable, two-year presumptive reprieve from removal, and other benefits such as work 
authorization and participation in the Social Security program. 

DACA was effectuated by the previous administration through executive action, without 
proper statutory authority and with no established end-date, after Congress' repeated rejection of 
proposed legislation that would have accomplished a similar result. Such an open-ended 
circumvention of immigration laws was an unconstitutional exercise of authority by the 
Executive Branch. The related Deferred Action for Parents of Americans and Lawful Permanent 
Residents (DAPA) policy was enjoined on a nationwide basis in a decision affirmed by the Fifth 
Circuit on the basis of multiple legal grounds and then by the Supreme Court by an equally 
divided vote. See Texas v. United States, 86 F. Supp. 3d 591, 669-70 (S.D. Tex.), ajf'd, 809 F.3d 
134, 171-86 (5th Cir. 2015), afj'd by equally divided Court, 136 S. Ct. 2271 (2016). Then­
Secretary of Homeland Security John Kelly rescinded the DAP A policy in June. Because the 
DACA policy has the same legal and constitutional defects that the courts recognized as to 
DAPA, it is likely that potentially imminent litigation would yield similar results with respect to 
DACA. 

In light of the costs and burdens that will be imposed on DHS associated with rescinding 
this policy, DHS should consider an orderly and efficient wind-down process. 

As Attorney General of the United States, I have a duty to defend the Constitution and to 
faithfully execute the laws passed by Congress. Proper enforcement of our immigration laws is, 
as President Trump consistently said, critical to the national interest and to the restoration of the 
rule of law in our country. The Department of Justice stands ready to assist and to continue to 
support DHS in these important efforts. 
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The Department of Homeland Security's Authority to 
Prioritize Removal of Certain Aliens Unlawfully Present 

in the United States and to Defer Removal of Others 

The Department of Homeland Security's proposed policy to prioritize the removal of certain aliens 
unlawful ly present in the United States would be a permissible exercise of DHS's discretion to 
enforce the immigration laws. 

The Department of Homeland Security 's proposed deterred action program for parents of U.S. citizens 
and legal permanent residents would also be a permissible exercise of DHS's discretion to enforce 
the immigration laws. 

The Department of Homeland Security's proposed deferred action program for parents of recipients of 
deferred action under the Deferred Action for Chi ldhood Arrivals program would not be a permissi­
ble exercise ofDHS's enforcement discretion . 

November 19, 2014 

MEMORANDUM OPINION FOR THE SECRETARY OF H OMELAND SECURITY 

AND T HE COUNSEL TO THE PRESIDENT 

You have asked two questions concerning the scope of the Department of 
Homeland Security 's discretion to enforce the imm igration laws. First, you have 
asked whether, in light of the limited resources avai lable to the Department 
("DHS") to remove al iens unlawfully present in the Un ited States, it would be 
legal ly permissible for the Department ·to implement a po licy prioritizing the 
removal o f certain categories of aliens over others. DHS has explained that 
although there are approx imately 11 .3 mill ion undocumented a liens in the. country, 
it has the resources to remove fewer than 400,000 such a liens each year. DHS's 
proposed policy would prioritize the removal of aliens who present threats to 
national security, public safety, or border security. Under the proposed policy, 
OHS officials could remove an alien who did not fal l into one of these categories 
provided that an Immigration and Customs Enforcement ("ICE") Field Office 
Director determined that "removing such an alien would serve an important 
federal interest." Draft Memorandum for Thomas S. Winkowski, Acting Director, 
ICE, et al., from Jeh Charles Johnson, Secretary of Homeland Secmity, Re: 
Policies for the Apprehension, Detention, and Removal of Undocumented 
Immigrants at 5 (Nov. 17, 20 14) ("Johnson Prioritization Memorandum"). 

Second, you have asked whether it would be permissible for OHS to extend 
deferred action, a form of temporary administrative relief from removal, to certa in 
aliens who are the parents of children who are present in the United States. 
Specifically, OHS has proposed to implement a program under which an a lien 
could app ly for, and would be el ig ib le to receive, deferred action ifhe or she is not 
a OHS removal priority under the po licy described above; has continuously 
resided in the United States s ince before January I, 20 IO; has a child who is either 
a U.S . citizen or a lawful permanent resident; is physical ly present in the United 
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States both when OHS announces its program and at the time of application for 
deferred action; and presents " no other factors that, in the exercise of discretion, 
make[] the grant of deferred action inappropriate." Draft Memorandum for Leon 
Rodriguez, Director, U.S. Citizenship and Immigration Services, et al., from Jeh 
Charles Johnson, Secretary of Homeland Security, Re: Exercising Prosecutorial 
Discretion with Respect to Individuals Who Came to the United States as Children 
and Others at 4 (Nov. 17, 2014) (" Johnson Deferred Action Memorandum"). You 
have also asked whether OHS could implement a similar program for parents of 
individuals who have received deferred action under the Deferred Action for 
Childhood Arrivals ("DACA") program. 

As has historically been true of deferred action, these proposed deferred action 
programs would not " legalize" any aliens who are unlawfully present in the United 
States: DefeITed action does not confer any lawful immigration status, nor does it 
provide a path to obtaining permanent residence or citizenship. Grants of deferred 
action under the proposed programs would, rather, represent DHS' s decision not 
to seek an alien ' s removal for a prescribed period of time. See generally Reno v. 
Am.-Arab Anti-Discrim. Comm., 525 U.S. 471, 483-84 (1999) (describing 
deferred action). Under decades-old regulations promulgated pursuant to authority 
delegated by Congress, see 8 U.S.C. §§ I 103(a)(3), 1324a(h)(3), aliens who are 
granted deferred action-like certain other categories of aliens who do not have 
lawful immigration status, such as asylum applicants-may apply for authoriza­
tion to work in the United States in certain circumstances, 8 C.F.R. 
§ 274a. 12(c)( 14) (providing that defmed action recipients may apply for work 
authorization if they can show an "economic necessity for employment"); see also 
8 C.F.R. § 109. l(b)(7) (1982). Under OHS policy guidance, a grant of deferred 
action also suspends an alien ' s accrual of unlawful presence for purposes of 
8 U.S.C. § l 182(a)(9)(B)(i) and (a)(9)(C)(i)(I), provisions that restrict the 
admission of aliens who have departed the United States after having been 
Lmlawfully present for specified periods of time. A grant of deferred action under 
the proposed programs would remain in effect for three years, subject to renewal, 
and could be terminated at any time at DHS's discretion. See Johnson Deferred 
Action Memorandum at 2, 5. 

For the reasons discussed below, we conclude that DHS's proposed prioritiza­
tion policy and its proposed deferred action program for parents of U.S. c itizens 
and lawful permanent residents would be permissible exercises of OHS 's discre­
tion to enforce the immigration laws. We further conclude that, as it has been 
described to us, the proposed deferred action program for parents of DACA 
recipients would not be a permissible exercise of enforcement discretion. 

I. 

We first address OHS 's authority to prioritize the removal of certain categories 
of aliens over others. We begin by discussing some of the sources and limits of 
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DHS's enforcement discre tion under the imm igration laws, and then analyze 
DHS's proposed prioritization policy in light of these considerations. 

A. 

DHS 's authority to remove aliens from the United States rests on the Immigra­
tion and Nationa lity Act of 1952 ("INA"), as amended, 8 U.S.C. §§ 1101 et seq. In 
the INA, Congress established a comprehensive scheme governing imm igration 
and naturalization. The INA specifies certain categories of aliens who are 
inadmissible to the United States. See 8 U.S.C. § 1182. It a lso specifies "which 
aliens may be removed from the Un ited States and the procedures for doing so." 
Arizona v. United States, 132 S. Ct. 2492, 2499 (20 12). "A liens may be removed if 
they were inadmissible at the time of entry, have been convicted of certain crimes, 
or meet other criteria set by federal law." Id (citing 8 U.S.C. § 1227); see 8 U.S.C. 
§ l 227(a) (providing that " [a]ny al ien ... in and admitted to the United States 
shall , upon the order of the Attorney General, be removed if the alien" falls w ithin 
one or more classes of deportable a liens); see also 8 U.S.C. § l l 82(a) (listing 
classes of a liens ineligible to receive visas or be admitted to the United States). 
Removal proceedings ordinarily take place in federal imm igration courts adminis­
tered by the Executive Office for Immigration Review, a component of the 
Depattment of Justice. See id § l 229a (governing removal proceedings); see also 
id §§ l 225(b )( I )(A), l 228(b) (setting out expedi ted removal procedures for 
ce1tain arriv ing aliens and certain aliens convicted of aggravated felonies). 

Before 2003, the Department of Justice, through the Immigration and Natural i­
zation Service ("INS"), was a lso responsible for providing immigration-related 
administrative services and generally enforcing the immigration laws. In the 
Homeland Security Act of 2002, Pub. L. No. I 07-296, 11 6 Stat. 2 135, Congress 
transferred most of these funct ions to OHS, giving it primary responsibility both 
for initiating removal proceedings and for carrying out final orders of removal. See 
6 U.S.C. §§ 10 1 el seq.; see also Clark v. Martinez, 543 U.S. 37 1, 374 n.l (2005) 
(noting that the imm igration authorities previously exercised by the Attorney 
General and INS "now reside" in the Secretary of Homeland Security and OHS). 
The Act divided INS's funct ions among three different agencies within DHS: U.S. 
C itizenship and Immigration Services ("USCIS"), which oversees legal imm igra­
tion into the United States and provides immigrat ion and naturalization services to 
aliens; ICE, which enforces federal laws governing customs, trade, and imm igra­
tion; and U.S. Customs and Border Protection ("CBP"), which monitors and 
secures the nation 's borders and ports of entry. See Pub. L. No. I 07-296, §§ 403 , 
442, 45 1, 47 1, 116 Stat. 2135, 2 178, 2193, 2195 , 2205; see also Name Change 
From the Bureau of Citizenship and Immigration Services to U.S. Citizenship and 
Immigration Services, 69 Fed. Reg. 60938, 60938 (Oct. 13 , 2004); Name Change 
of Two DHS Components, 75 Fed. Reg. 12445, 12445 (Mar. 16, 20 I 0). The 
Secretary of Homeland Security is thus now "charged with the administration and 
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enforcement of [the INA] and all other laws relating to the immigration and 
naturalization of aliens." 8 U.S.C. § l 103(a)( l). 

As a general rule, when Congress vests enforcement authority in an executive 
agency, that agency has the discretion to decide whether a pa1ticular violation of 
the law warrants prosecution or other enforcement action. This discretion is rooted 
in the President's consti tutional duty to "take Care that the Laws be faithfully 
executed," U.S. Const. art. II , § 3, and it reflects a recognition that the "faithful[]" 
execution of the law does not necessarily entail "act[ing] against each technical 
violation of the statute" that an agency is charged with enforcing. Heckler v. 
Chaney, 470 U.S. 821, 831 (1985). Rather, as the Supreme Court explained in 
Chaney, the decision whether to initiate enforcement proceedings is a complex 
judgment that calls on the agency to " balanc[ e] ... a number of factors which are 
peculiarly within its expertise." Id These factors include "whether agency 
resources are best spent on this violation or another, whether the agency is likely 
to succeed if it acts, whether the particular enforcement action requested best fits 
the agency's overall policies, and ... whether the agency has enough resources to 
unde1take the action at all." Id at 831; cf United States v. Armstrong, 517 U .S. 
456, 465 ( 1996) (recognizing that exercises of prosecutorial discretion in criminal 
cases involve consideration of '" [s]uch factors as the strength of the case, the 
prosecution's general deterrence value, the Government's enforcement priorities, 
and the case' s relationship to the Government's overall enforcement plan"' 
(quoting Wayte v. United States, 470 U.S. 598, 607 (1985))). In Chaney, the Cou1t 
considered and rejected a challenge to the Food and Drug Administration's refusal 
to initiate enforcement proceedings with respect to alleged violations of the 
Federal Food, Drug, and Cosmetic Act, concluding that an agency's decision not 
to initiate enforcement proceedings is presumptively immune from judicial review. 
See 470 U.S. at 832. The Court explained that, while Congress may " provide[] 
guidelines for the agency to follow in exercising its enforcement powers," in the 
absence of such " legislative direction," an agency's non-enforcement determina­
tion is, much like a prosecutor's decision not to indict, a "special province of the 
Executive." Id. at 832-33. 

The principles of enforcement discretion discussed in Chaney apply with par­
ticular force in the context of immigration. Congress enacted the INA against a 
background understanding that immigration is "a field where flexibility and the 
adaptation of the congressional policy to infinitely variable conditions constitute 
the essence of the program." United States ex rel. Knauff v. Shaughnessy, 338 U.S . 
537, 543 ( 1950) (internal quotation marks omitted). Consistent with this under­
standing, the INA vested the Attorney General (now the Secretary of Homeland 
Security) with broad authority to "establish such regulations; . . . issue such 
instructions; and perform such other acts as he deems necessary for carrying out 
his authority" under the statute. 8 U.S.C. § l 103(a)(3). Years later, when Congress 
created the Department of Homeland Security, it expressly charged DHS with 
responsibility for " [ e ]stablishing national immigration enforcement policies and 
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priorities." Homeland Security Act of 2002, Pub. L. No. I 07-296, § 402(5), 116 
Stat. 2135, 2178 ( codified at 6 U.S.C. § 202(5)). 

With respect to removal decisions in particular, the Supreme Court has recog­
nized that " the broad discretion exercised by immigration officials" is a " principal 
feature of the removal system" under the INA. Arizona, 132 S. Ct. at 2499. The 
INA expressly authorizes immigration officials to grant certain fo1111s of discre­
tionary relief from removal for aliens, including parole, 8 U .S.C. § I l 82(d)(5)(A); 
asylum, id. § I l 58(b )( I )(A); and cancellation of removal, id. § l229b. But in 
addition to adininistering these statutory forms of relief, " [f]ederal officials, as an 
initial matter, must decide whether it makes sense to pursue removal at all." 
Arizona, 132 S. Ct. at 2499. And, as the Court has explained, " [a]t each stage" of 
the removal process-"commenc[ing] proceedings, adjudicat[ing] cases, [and] 
execut[ing] removal orders"- immigration officials have "discretion to abandon 
the endeavor." Am.-Arab Anti-Discrim. Comm. , 525 U.S. at 483 (quoting 8 U.S.C. 
§ l 252(g) (alterations in original)). Deciding whether to pursue removal at each of 
these stages implicates a wide range of considerations. As the Court observed in 
Arizona: 

Discretion in the enforcement of immigration law embraces immedi­
ate human concerns. Unauthorized workers ttying to supp01i their 
families, for example, likely pose less danger than alien smugglers or 
aliens who commit a serious crime. The equities of an individual 
case may turn on many factors, including whether the alien has chi l­
dren born in the United States, long ties to the community, or a rec­
ord of distinguished military servi.ce. Some discretiona1y decisions 
involve policy choices that bear on th is Nation ' s international rela­
tions . . .. The foreign state may be mired in civi l war, complicit in 
political persecution, or enduring conditions that create a real risk 
that the alien or his family wi ll be harmed upon return. The dynamic 
nature of relations w ith other countries requires the Executive 
Branch to ensure that enforcement policies are cons istent w ith this 
Nation's foreign policy with respect to these and other reali ties. 

132 S. Ct. at 2499. 

Imm igration officials ' discretion in enforcing the laws is not, however, unlim­
ited. Lim its on enforcement discretion are both implic it in, and fundamental to, the 
Constitution 's allocation of governmental powers between the two political 
branches. See, e.g. , Youngstown Sheet & Tube Co. v. Sawyer, 343 U .S. 579, 587-
88 ( 1952). These limits, however, are not c learly defined. The open-ended nature 
of the inquiry under the Take Care Clause-whether a particular exercise of 
discretion is " faithfu l[]" to the law enacted by Congress--does not lend itself 
easily to the application of set formulas or bright-line rules. And because the 
exercise of enforcement discretion generally is not subject to j ud ic ial review, see 

5 

Case 3:17-cv-05235-MEJ   Document 1-10   Filed 09/11/17   Page 6 of 34



Opinions o/ rhe Office of Legal Counsel in Volume 38 

Chaney, 4 70 U.S . at 831-33, neither the Supreme Court nor the lower federal 
cou11s have squarely addressed its constitutional bounds. Rather, the political 
branches have addressed the proper allocation of enforcement authority through 
the political process. As the Court noted in Chaney, Congress "may limit an 
agency's exercise of enforcement power if it wishes, either by setting substantive 
priori ties, or by otherwise circumscribing an agency's power to discrim inate 
among issues or cases it will pursue." Id. at 833 . The history of immigration policy 
illustrates this principle: Since the INA was enacted, the Executive Branch has on 
numerous occasions exercised discretion to extend various fonns of immigration 
relief to categories of al iens for humanitarian, foreign policy, and other reasons. 
When Congress has been dissatisfied with Executive action, it has responded, as 
Chaney suggests, by enacting legislation to limit the Executive's discretion in 
enforcing the immigration laws. 1 

Nonetheless, the nature of the Take Care duty does point to at least four general 
(and closely re lated) principles governing the permissible scope of enforcement 
discretion that we bel ieve are particularly re levant here. First, enforcement 
decisions should reflect " factors which are peculiarly within [the enforcing 
agency's] expertise." Chaney, 470 U.S. at 83 l . Those factors may include 
considerations related to agency resources, such as "whether the agency has 
enough resources to unde11ake the action," or "whether agency resources ·are best 
spent on this violation or another." Id. Other relevant considerations may include 
"the proper ordering of (the agency's] priorities," id. at 832, and the agency's 
assessment of "whether the pat1icular enforcement action [at issue] best fits the 
agency's overall policies," id. at 83 1. 

Second, the Executive cannot, under the guise of exercising enforcement dis­
cretion, attempt to effectively rewrite the laws to match its policy preferences. See 
id. at 833 (an agency may not "disregard legislative direction in the statutory 
scheme that [it] admin isters"). In other words, an agency's enforcement decisions 
should be consonant with, rather than contrary to, the congressional policy 
underly ing the statutes the agency is charged with administering. Cf Youngstown, 
343 U.S. at 637 (Jackson, J., concurring) ("When the President takes measures 
incompatib le with the expressed or implied will of Congress, his power is at its 
lowest ebb."); Nat'/ Ass'n of Home Builders v. Defenders of Wildlife, 551 U.S. 
644, 658 (2007) (explaining that where Congress has given an agency the power to 
administer a statutory scheme, a court will not vacate the agency's decision about 
the proper administration of the statute unless, among other things, the agency 
'"has relied on factors which Congress had not intended it to consider"' (quoting 

I See, e.g. , Adam B. Cox & Cristina M. Rodriguez, The Presidenr and /111111igration law, 119 Yale 
L.J. 458, 503-05 (2009) (describing Congress's response to its dissatisfaction with the Executive's use 
of parole power for refugee populations in the 1960s and 1970s): see also, e.g., infra note 5 (discussing 
legislative limitations on voluntary departure and extended voluntary departure). 
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Motor Vehicle Mfrs. Ass'n of U.S. , Inc. v. Stale Farm Mut. Auto. Ins. Co., 463 U.S. 
29, 43 ( 1983))). 

Third, the Executive Branch ordinarily cannot, as the Court put it in Chaney, 
"'consciously and expressly adopt(] a general policy ' that is so extreme as to 
amount to an abdication of its statutory responsibilities." 470 U.S. at 833 n.4 
(quoting Adams v. Richardson, 480 F.2d 11 59, 1162 (D.C. Cir. 1973) (en bane)); 
see id. (noting that in situations where an agency had adopted such an extreme 
pol icy, " the statute conferring authority on the agency might indicate that such 
decisions were not ' committed to agency discretion"'). Abdication of the duties 
assigned to the agency by statute is ordinarily incompatible w ith the constitutional 
obl igat ion to faithfully execute the laws. But see, e.g. , Presidential Authority to 
Decline lo Execute Unconstitutional Statutes, 18 Op. O.L.C. 199, 200 ( 1994) 
(noting that under the Take Care Clause, "the President is required to act in 
accordance with the laws- including the Constitution, which takes precedence 
over other forms of law"). 

Finally, lower courts, fo llowing Chaney, have indicated that non-enforcement 
decisions are most comfortably characterized as j ud icia lly unreviewable exercises 
of enforcement discretion when they are made on a case-by-case basis. See, e.g., 
Kenney v. Glickman, 96 F.3d 1118, 1123 (8th Cir. 1996); Crowley Caribbean 
Transp., Inc. v. Pena, 37 F.3d 671 , 676- 77 (D.C. Cir. 1994). That reading of 
Chaney reflects a conclusion that case-by-case enforcement decisions generally 
avoid the concerns mentioned above. Courts have noted that "single-shot non­
enforcement decisions" almost inevitably rest on " the sort of mingled assessments 
of fact , policy, and law . . . that are, as Chaney recognizes, peculiarly within the 
agency's expe1tise and discretion." Crowley Caribbean Transp., 37 F.3d at 676-
77 ( emphasis omitted). Individual enforcement decis ions made on the basis of 
case-specific factors are also un likely to constitute "general pol ic[ies] that [are] so 
extreme as to amount to an abdication of[the agency's] statutory responsibi lities." 
Id. at 677 (quoting Chaney, 477 U.S. at 833 n.4). That does not mean that all 
"general policies" respecting non-enforcement are categorically forbidden: Some 
"general policies" may, for example, merely provide a framework for making 
individual ized, discret ionary assessments about whether to ini tiate enforcement 
actions in particular cases. Cf Reno v. Flores, 507 U.S. 292, 313 ( 1993) (explain­
ing that an agency's use of "reasonable presumptions and generic rules" is not 
incompatible with a requirement to make individualized dete1111inations). But a 
general policy of non-enforcement that forecloses the exercise of case-by-case 
discretion poses " special risks" that the agency has exceeded the bounds of its 
enforcement discretion. Crowley Caribbean Transp., 37 F.3d at 677. 

B. 

We now turn, against this backdrop, to DHS's proposed prioritization policy. In 
their exercise of enforcement discretion, DHS and its predecessor, fNS, have long 
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employed guidance instructing immigration officers to prioritize the enforcement 
of the immigration laws against certain categories of a liens and to deprioritize 
their enforcement against others. See. e.g., fNS Operating Instructions 
§ I 03(a)( J.)(i ) ( I 962) ; Memorandum for All F ield Office Directors, ICE, et al. , 
from John Morton, Director, ICE, Re: Exercising Prosecutorial Discretion 
Consistent with the Civil Immigration Enforcement Priorities of the Agency for the 
Apprehension, Detention, and Removal of Aliens (June 17, 20 11 ); Memorandum 
for All ICE Employees, from John Morton, Director, ICE, Re: Civil Immigration 
Enforcement: Priorities for the Apprehension, Detention, and Removal of Aliens 
(Mar. 2, 20 l I); Memorandum for Regional Directors, fNS, et al. , from Doris 
Meissner, Commissioner, fNS, Re: Exercising Prosecutorial Discretion (Nov. I 7, 
2000). The policy DHS proposes, which is similar to but would supersede earlier 
policy guidance, is designed to " provide c learer and more effective guidance in the 
pursuit" of DHS's enforcement priorities; namely, "threats to national security, 
public safety and border security." Johnson Prioritization Memorandum at I . 

Under the proposed policy, OHS would identify three categories of undocu­
mented aliens who would be priorities for removal from the United States. See 
generally id at 3-5 . The highest priority category would include aliens who pose 
pa1ticularly serious threats to national security, border security, or public safety, 
inc luding al iens engaged in or suspected of espionage or terrorism, aliens convict­
ed of offenses related to pa1ticipation in criminal street gangs, a liens convicted of 
certain felony offenses, and aliens apprehended at the border while attempting to 
enter the United States unlawfully. See id. at 3. The second-highest priority would 
include aliens convicted of multiple or significant misdemeanor offenses; aliens 
who are apprehended after unlawfully entering the United States who cannot 
establish that they have been continuously present in the United States since 
January I , 2014; and aliens determined to have significantly abused the visa or 
visa waiver programs. See id. at 3-4. The third priority category would include 
other aliens who have been issued a final order of removal on or after January I, 
20 14. See id. at 4. The policy would also provide that none of these aliens should 
be prioritized for removal if they "qualify for asylum or another form of relief 
under our laws ." Id at 3-5. 

The policy would instruct that resources should be directed to these priority 
categories in a manner " commensurate with the level of prioritization identified." 
Id. at 5. It would, however, also leave significant room for immigration officials to 
evaluate the circumstances of individual cases. See id. (stating that the policy 
'' requires OHS personnel to exercise discretion based on individual circumstanc­
es"). For example, the policy would pennit an ICE Field Office Director, CSP 
Sector Chief, or CSP Director of Field Operations to deprioritize the removal of 
an alien falling in the highest priority category if, in her j udgment, " there are 
compelling and exceptional factors that clearly indicate the alien is not a threat to 
national securi ty, border security, or public safety and should not therefore be an 
enforcement priority." Id at 3. Similar discretionary provisions would apply to 
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aliens in the second and th ird priority categories. 2 The policy would also provide a 
non-exhaustive list of factors OHS personnel should consider in making such 
depriorit ization j udgments.' In add ition, the policy wou ld express ly state that its 
terms shou ld not be construed " to prohibit or discourage the apprehension, 
detention, or removal of al iens w1lawfully in the United States who are not 
identified as priori ties," and would further provide that "[i)mmigration officers 
and attorneys may pursue removal of an a lien not identified as a priority" if, " in 
the j udgment of an ICE Field Office Director, removing such an alien would serve 
an important federal interest." ld. at 5. 

OHS has explained that the proposed policy is designed to respond to the prac­
tical reality that the number of aliens who are removable under the fNA vastly 
exceeds the resources Congress has made available to OHS for processing and 
carrying out removals. The resource constraints are striking. As noted, OHS has 
infonned us that there are approximately 11.3 mill ion undocumented a liens in the 
country, but that Congress has appropriated sufficient resources for ICE to remove 
fewer than 400,000 a liens each year, a significant percentage of whom are 
typ ically encountered at or near the border rather than in the interior of the 
countly. See E-mail for Karl R. Thompson, Principal Deputy Assistant Attorney 
General, Office of Legal Counsel, from David Shahoul ian, Deputy General 
Counsel, OHS, Re: Immigration Opinion (Nov. 19, 201 4) ("Shahoul ian E-mail"). 
The proposed policy explains that, because OHS "cannot respond to all imm igra­
tion vio lations or remove all persons illegally in the United States," it seeks to 
"prioriti ze the use of enforcement personnel, detention space, and removal assets" 
to "ensure that use of its limited resources is devoted to the pursu it of' OHS's 
highest priorities. Johnson Priori ti zation Memorandum at 2. 

In our view, OHS's proposed prioritization policy falls within the scope of its 
lawful discretion to enforce the immigration laws. To begin with, the policy is 
based on a factor clearly "with in [DHS's] expertise." Chaney, 470 U.S. at 83 1. 
Faced with sharply limited resoui·ces, OHS necessari ly must make cho ices about 
which removals to pursue and which removals to defer. OHS's organic statute 
itself recognizes this inevitable fact, instructing the Secretary to establish "national 

2 Under the proposed policy, aliens in the second tier could be deprioritized if, " in the judgment of 
an ICE Field Office Director, CBP Sector Chief, CBP Director of Field Operations, USCIS District 
Director, or USCIS Service Center Director, there are factors indicating the alien is not a threat to 
national security, border security, or public safety, and should not therefore be an enforcement 
priority." Johnson Prioritization Memorandum at 4. Aliens in the third tier could be deprioritized if, "in 
the judgment of an immigration officer, the alien is not a threat to the integrity of the immigration 
system or there are factors suggesting the alien should not be an enforcement priority." Id. at 5. 

·
1 These factors include "extenuating circumstances involving the offense of conviction; extended 

length of time since the offense of conviction; length of time in the United States; military service; 
family or community ties in the United States; status as a victim, witness or plaintiff in civil or criminal 
proceedings; or compell ing humanitarian factors such as poor health, age, pregnancy, a young child or 
a seriously ill relative." Johnson Prioritization Memorandum at 6. 
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immigration enforcement policies and priorities." 6 U.S.C. § 202(5). And an 
agency's need to ensure that scarce enforcement resources are used in an effective 
manner is a quintessential basis for the use of prosecutorial discretion. See 
Chaney, 470 U.S. at 831 (among the factors " peculiarly within [an agency's] 
expertise" are " whether agency resources are best spent on this violation or 
another" and "whether the agency has enough resources to undertake the action at 
all"). 

The policy OHS has proposed, moreover, is consistent with the removal priori­
ties established by Congress. In appropriating funds for OHS 's enforcement 
activities- which, as noted, are sufficient to permit the removal of only a fraction 
of the undocumented a liens currently in the country-Congress has directed OHS 

· to " prioritize the identification and removal of aliens convicted of a crime by the 
severity of that crime." Department of Homeland Security Appropriations Act, 
2014, Pub. L. No. 113-76, div. F, tit. II, 128 Stat. 5, 251 ("OHS Appropriations 
Act"). Consistent with this directive, the proposed policy prioritizes individuals 
convicted of crim ina l offenses involving active participation in a criminal street 
gang, most offenses classified as felonies in the convicting jurisdiction, offenses 
classified as "aggravated felonies" under the INA, and certain misdemeanor 
offenses. Johnson Prioritization Memorandum at 3-4. The policy ranks these 
priority categories according to the severity of the crime of conviction. The policy 
also prioritizes the removal of other categories of aliens who pose threats to 
national security or border security, matters about which Congress has demon­
strated particular concern. See, e.g., 8 U .S.C. § 1226( c)( I )(0) (providing for 
detention of aliens charged with removability on national security grounds); id. 
§ l 225(b) & (c) (providing for an expedited removal process for certain aliens 
apprehended at the border). The policy thus raises no concern that OHS has relied 
"on factors which Congress had· not intended it to consider." Nat 'l Ass 'n of Home 
Builders, 551 U.S. at 658. 

Further, although the proposed policy is not a "single-shot non-enforcement 
decision," neither does it amount to an abdication of DHS 's statutory responsibili­
ties, or constitute a legislative rule overriding the commands of the substantive 
statute. Crowley Caribbean Transp. , 37 F.3d at 676-77. The proposed policy 
provides a general framework for exercising enforcement discretion in individual 
cases, rather than establishing an absolute, inflexible policy of not enforcing the 
immigration laws in ce1tain categories of cases. Given that the resources Congress 
has allocated to DHS are sufficient to remove only a small fraction of the total 
population of undocumented aliens in the United States, setting fo1th written 
guidance about how resources should presumptively be allocated in particular 
cases is a reasonable means of ensuring that DHS's severely lim ited resources are 
systematical ly directed to its highest priorities across a large and diverse agency, 
as wel l as ensuring consistency in the administration of the removal system. The 
proposed policy's identification of categories of aliens who constitute removal 
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priorities is also consistent with the categorical nature of Congress's instruction to 
prioritize the removal of criminal aliens in the OH S Appropriations Act. 

And, significantly, the proposed policy does not identify any category of re­
movable aliens whose removal may not be pursued under any circumstances. 
Although the proposed policy limits the discretion of immigration officials to 
expend resources to remove non-priority aliens, it does not elim inate that discre­
tion entirely. It directs immigration officials to use their resources to remove aliens 
in a manner "commensurate with the level of prioritization identified," but (as 
noted above) it does not " prohibit or discourage the apprehension, detention, or 
removal of aliens unlawfully in the United States who are not identified as 
priorities." Johnson Prioritization Memorandum at 5. Instead, it authorizes the 
removal of even non-priority aliens if, in the judgment of an ICE Field Office 
Director, " removing such an a lien would serve an important federal interest," a 
standard the pol icy leaves open-ended. Id. Accordingly, the policy provides for 
case-by-case determinations about whether an indiv idual al ien ' s circumstances 
wa1nnt the expend iture of removal resources, employing a broad s tandard that 
leaves ample room for the exercise of individualized discretion by responsible 
officials. For these reasons, the proposed policy avoids the difficulties that might 
be raised by a more inflexible prioritization policy and dispels any concern that 
OHS has either undertaken to rewrite the immigration laws or abdicated its 
statutory responsibilities with respect to non-priority aliens.' 

II. 

We turn next to the permissibility of OHS 's proposed deferred action programs 
for certain aliens who are parents of U.S. cit izens, lawful permanent residents 
("LPRs"), or DACA recipients, and who are not removal priorities under the 
proposed policy discussed above. We begin by discussing the history and current 
practice of defetTed action. We then discuss the legal authorities on which defetTed 

' In Crane v. Napolitano, a district court recentl y concluded in a non-prcccdential opinion that the 
INA "mandates the initiation or removal proceedings whenever an immigration officer encounters an 
illegal alien who is not 'clearly and beyond a doubt entitled to be admitted."' Opinion and Order 
Respecting Pl. App. for Prelim. Inj. Relief, No. 3: 12-cv-03247-0, 2013 WL 1744422, at *5 (N. D. Tex. 
Apr. 23) (quoting 8 U.S.C. § 1225(b)(2)(A)). The court later dismissed the case for lack of jurisdiction. 
See Crane v. Napolirano, No. 3:12-cv-03247-0, 20 13 WL 8211660, at *4 (N.D. Tex. July 31). 
Although the opinion lacks precedential value. we have nevertheless considered whether, as it suggests, 
the text of the INA categorically forecloses the exercise of enforcement discretion with respect to aliens 
who have not been formally admitted. The district court 's conclusion is, in our view, inconsistent with 
the Supreme Court 's reading of the INA as permitting immigration officials to exercise enforcement 
discretion at any stage of the removal process, including when deciding whether to init iate removal 
proceedings against a particular alien. See Ari=ona, 132 S. Ct. at 2499; A111.-ArabA111i-Discri111. Comm., 
525 U.S. at 483-84. It is also difficult to square with authority holding that the presence of mandatory 
language in a statute. standing alone, does not necessarily limit the Executive Branch's enforcement 
discretion, see. e.g. . Chaney, 470 U.S. at 835: Inmates of Allica Corr. Facility v. Rockefeller, 477 F.2d 
375, 381 (2d Cir. 1973) 

II 
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action relies and identify legal principles against which the proposed use of 
deferred action can be evaluated. Finally, we turn to an analysis of the proposed 
deferred action programs themselves, beginning with the program for parents of 
U.S. citizens and LPRs, and concluding with the program for parents of DACA 
recipients. 

A. 

In immigration law, the term "deferred action" refers to an exercise of adminis­
trative discretion in which imm igration officials temporarily defer the removal of 
an alien unlawfully present in the United States. Am.-Arab Anti-Discrim. Comm., 
525 U.S. at 484 (citing 6 Charles Gordon et al. , immigration Law and Procedure 
§ 72.03 (2](h] ( 1998)); see USCIS, Standard Operating Procedures for Handling 
Deferred Action Requests at USC JS Field Offices at 3 (20 12) ("USCIS SOP"); fNS 
Operating Instructions§ 103. l(a)( I)( ii) (1977). It is one ofa number of forms of 
discretionary relief- in addition to such statutory and non-statutory measures as 
parole, temporary protected status, deferred enforced departure, and extended 
voluntary departure---that immigration officials have used over the years to · 
temporarily prevent the removal of undocumented aliens.; 

5 Parole is available to aliens by statute " for urgent humanitarian reasons or significant public 
benefit." 8 U.S.C. § I 182(d)(S)(A). Among other th ings, parole gives aliens the ability to adjust their 
status without leaving the United States if they are otherwise eligible for adjustment of status, see id. 
§ 125S(a), and may eventually qualify them for Federal means-tested benefits, see id. §§ 1613, 
1641 (b)(4 ). Temporary protected status is available to nationals of designated foreign states affected by 
armed conflicts , environmental disasters, and other extraordinary conditions. id. § I 254a. Deferred 
enforced departure, which "has no statutory basis" but rather is an exercise of " the President's 
constitutional powers to conduct foreign relations," may be granted to nationals of appropriate foreign 
states. USCIS, Adjudicator's Field Manual § 38.2(a) (20 14). Extended voluntary departure was a 
remedy derived from the voluntary deparn1re statute, which, before its amendment in 1996, permitted 
the Attorney General to make a find ing of removabiliry if an alien agreed to voluntarily depart the 
United States, without imposing a time limit for the alien's departure. See 8 U.S.C. §§ 1252(b), 1254(e) 
( 1988 & Supp. II 1990): cf 8 U S.C. § I 229c (current provision of the !NA providing authority to grant 
voluntary departure. but limiting such grants to 120 days). Some commentators, however. suggested 
that extended voluntary departure was in fact a form of "discretionary relief formulated administrative­
ly under the Attorney General 's general authority for enforcing immigration law." Sharon Stephan, 
Cong. Research Serv., 85-599 EPW, Extended VoluntOJ)' Departure and Other Grants of Blanket Reli~f 
from Deportation at I (Feb. 23. 1985). It appears that extended voluntary departure is no longer used 
following enactment of the Immigration Act of 1990, which established the temporary protected status 
program. See U.S. Citi~enship and l111111igration Services Fee Schedule , 75 Fed. Reg. 33446, 33457 
(June 11 , 20 I 0) (proposed rule) (noting that "since 1990 neither the Altorney General nor the Secretary 
have designated a class of aliens for nationality-based 'extended voluntary departure,' and there no 
longer are aliens in the United States benefiting from such a designation," but noting lhat deferred 
enforced departure is still used); 1-1.R. Rep. No. I 02-123, at 2 ( 1991) (indicating that in establishing 
temporary protected status, Congress was "codif[ying] and supersed[ing)" extended voluntary 
departure). See generally Andorra Bruno et al., Cong. Research Serv., Analysis of June 15, 2012 OHS 
Memorandum. Exercis ing Prosecutorial Discretion with ~ spect to Individuals Who Came to the 
United States as Children at 5-10 (July 13, 2012) ("CRS Immigration Report"). 
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The practice of granting deferred action dates back several decades. For many 
years after the INA was enacted, INS exercised prosecutorial discretion to grant 
"non-priority" status to removable al iens who presented "appealing humanitarian 
factors." Letter for Leon Wi ldes, from E. A. Loughran, Associate Commissioner, 
INS at 2 (July 16, 1973) ( defining a "non-priority case" as "one in which the 
Service in the exercise of discretion detennines that adverse action would be 
unconscionable because of appealing humanitarian factors"); see INS Operating 
Instructions § I 03 . I (a)([ )(ii) (l 962). This form of administrative discretion was 
later tern1ed "deferred action ." Am.-Arab Anti-Discrim. Comm., 525 U.S. at 484; 
see INS Operating Instruct ions § I 03 . I (a)( I )(ii) ( 1977) (instructing immigration 
officers to recommend deferred action whenever "adverse action wou Id be 
unconscionable because of the existence of appealing humanitarian factors"). 

Although the practice of granting deferred action "developed w ithout express 
statutory authorization," it has become a regular feature of the immigration 
removal system that has been acknowledged by both Congress and the Supreme 
Court. Am. -Arab Anti-Discrim. Comm., 525 U.S. at 484 (internal quotation marks 
omitted); see id. at 485 (noting that a congressional enactment limiting judicial 
review of decisions " to commence proceedings, adjudicate cases, or execute 
removal orders against any alien under [the INA]" in 8 U.S.C. § 1252(g) "seems 
clearly designed to give some measure of protection to 'no deferred action' 
decisions and similar discretionary determinations"); see also, e.g., 8 U.S.C. 
§ 1154(a)(l)(D)(i)( Il), (IV) (providing that certain individuals are "eligible for 
deferred action"). Deferred action "does not confer any immigration status"-i.e., 
it does not establish any enforceable legal right to remain in the United States­
and it may be revoked by immigration authorities at their discretion. USCIS SOP 
at 3, 7. Asswning it is not revoked, however, it represents DHS's decision not to 
seek the alien's removal for a specified period of time. 

Under longstanding regulations and policy gLridance promulgated pursuant to 
statutory authority in the INA, deferred action recipients may receive two 
additional benefits. First, relying on DHS 's statutory authority to authorize certain 
aliens to work in the United States, OHS regulations permit recipients of deferred 
action to apply for work authorization if they can demonstrate an "economic 
necessity for employment." 8 C.F.R. § 274a. 12(c)(l4); see 8 U.S.C. § 1324a(h)(3) 
(defining an "unauthorized alien" not entitled to work in the United States as an 
a lien who is neither an LPR nor "authorized to be ... employed by [the INA] or 
by the Attorney General [ now the Secretary of Homeland Security]"). Second, 
OHS has promulgated regulations and issued policy guidance providing that aliens 
who receive deferred action will temporarily cease accruing "unlawful presence" 
for purposes of 8 U .S.C. § I l 82(a)(9)(B)(i) and (a)(9)(C)(i)(I). 8 C.F.R. 
§ 2 14 .1 4(d)(3); 28 C.F.R. § I I00.35(b)(2); Memorandum for Fie ld Leadership, 
from Donald Neufeld, Acting Associate Director, Domestic Operations Direc­
torate, USCIS, Re: Consolidation a/Guidance Concerning Unlawful Presence for 
Purposes of Sections 2 l 2(a)(9)(B)(i) and 212(a)(9)(C)(i)(I) of the Ac/ at 42 
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(May 6, 2009) ("USCIS Consolidation of Guidance") (noting that "[a]ccrual of 
unlawful presence stops on the date an alien is granted deferred action"); see 
8 U.S.C. § I 182(a)(9)(B)(ii) (providing that an alien is "unlawfully present" if, 
among other th ings, he " is present in the United States after the expiration of the 
period of stay authorized by the Attorney General").'' 

Immigration officials today continue to grant deferred action in individual cases 
for humanitarian and other purposes, a practice we will refer to as "ad hoc 
deferred action." Recent USCIS guidance provides that personnel may recommend 
ad hoc deferred action if they "encounter cases during [their] normal course of 
business that they feel warrant deferred action." USCIS SOP at 4. An alien may 
also apply for ad hoc defen·ed action by submitting a signed, written request to 
USCIS contain ing "[a]n explanation as to why he or she is seeking deferred 
action" along with supporting documentation, proof of identi ty, and other records. 
Id at 3. 

For decades, INS and later DHS have also implemented broader programs that 
make discretionary relief from removal available for pa11icular classes of aliens. In 
many instances, these agencies have made such broad-based relief avai lable 
through the use of parole, temporary protected status, deferred enforced departure, 
or extended voluntary depai1ure. For example, from 1956 to I 972, INS imple­
mented an extended voluntary departure program for physically present al iens who 
were beneficiaries of approved visa petitions-known as "Third Preference" visa 
petitions-relating to a specific class of visas for Eastern Hemisphere natives. See 
United States ex rel. Parco v. Morris, 426 F. Supp. 976, 979-80 (E.D. Pa. 1977). 
Similarly, for several years beginning in 1978, INS granted extended voluntary 
depa11ure to nurses who were eligible for H-1 visas. Voluntary Departure/or Out­
ofStatus Nonimmigrant H-1 Nurses, 43 Fed. Reg. 2776, 2776 (Jan. 19, l 978). In 
addition, in more than two dozen instances dating to 1956, INS and later DHS 
granted parole, temporary protected status, deferred enforced depa1ture, or 
extended voluntary departure to large numbers of nationals of designated foreign 
states. See, e.g., CRS Immigration Report at 20-23; Cong. Research Serv., 
ED206779, Review of U.S. Refugee Resettlement Programs and Policies at 9, 12-
14 ( 1980). And in I 990, INS implemented a "Family Fairness" program that 
authorized granting extended voluntary depai1ure and work authorization to the 
estimated 1.5 million spouses and children of aliens who had been granted legal 
status under the Immigration Reform and Control Act of 1986, Pub. L. No. 99-
603, 100 Stat. 3359 ("IRCA"). See Memorandum for Regional Commissioners, 

<, Section I I 82(a)(9)(8)(i) imposes three- and ten-year bars on the admission of aliens (other than 
aliens admitted to permanent residence) who departed or were removed from the United States after 
periods of unlawful presence of between 180 days and one year, or one year or more. Section 
I 182(a}(9)(C)(i)(I) imposes an indefinite bar on the admission of any alien who, without being 
admitted, enters or attempts to reenter the United States after previously having been unlawfully 
present in the United States for an aggregate period of more than one year. 
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INS, from Gene McNary, Commissioner, INS, Re: Family Fairness: Guidelines 
for Voluntary Departure under 8 CFR 242.5 for the Ineligible Spouses and 
Children of Legalized Aliens (Feb. 2, 1990) ("Fami ly Fairness Memorandum"); 
see also CRS Immigration Report at I 0. 

On at least five occasions since the late 1990s, INS and later OHS have also 
made discretionary relief available to certain classes of aliens through the use of 
deferred action: 

I. Deferred Action for Battered Aliens Under the Violence Against Women Act. 
INS established a class-based deferred action program in I 997 for the benefit of 
self-petitioners under the Vio lence Against Women Act of 1994 ("VA WA"), Pub. 
L. No. 103-322, tit. IV, 108 Stat. 1796, 1902. VAWA authorized certain aliens 
who have been abused by U.S. c itizen or LPR spouses or parents to self-petition 
for lawful immigration status, without having to rely on the ir abusive family 
members to petition on their behalf. Id § 4070 I (a) ( codified as amended at 
8 U.S.C. § l 154(a)( I )(A)(iii)-(iv), (vii)). The INS program required immigration 
officers who approved a VA WA self-petition to assess, "on a case-by-case basis, 
whether to place the alien in deferred action status" whi le the alien waited for a 
visa to become available . Memorandum for Regional Directors et al., INS, from 
Paul W. Virtue, Acting Executive Associate Commissioner, INS, Re: Supple­
mental Guidance on Battered Alien Self-Petitioning Process and Related Issues 
at 3 (May 6, 1997). INS noted that "[b ]y their nature, VA WA cases generally 
possess factors that warrant consideration for deferred action." Id. But because 
"[i]n an unusual case, there may be factors present that would militate against 
defe1Ted action," the agency instructed officers that requests for deferred action 
should still "receive individual scrutiny." Id In 2000, INS repo1ied to Congress 
that, because of this program, no approved VA WA self-petitioner had been 
removed from the country. See Battered Women Immigrant Protection Act: 
Hearings on HR. 3083 Before the Subcomm. on Immigration and Claims of the H. 
Comm. on the Judiciary, I 06th Cong. at 43 (July 20, 2000) ("H.R. 3083 Hear­
ings"). 

2. Deferred Action for T and U Visa Applicants. Several years later, INS insti­
tuted a simi lar deferred action program for applicants for nonimmigrant status or 
visas made available under the Victims of Trafficking and Violence Protection Act 
of2000 ("VTVPA"), Pub. L. No. 106-386, 114 Stat. 1464. That Act created two 
new nonimmigrant classifications: a "T visa" available to victims of human 
trafficking and their family members, and a "U visa" for victims of ce1iain other 
crimes and their family members. Id. §§ 107(e), 1513(b)(3) (codified at 8 U.S.C. 
§ I JOJ(a)(l5)(T)( i), (U)(i)) . In 2001, INS issued a memorandum directing 
immigration officers to locate "possible victims in the above categories," and to 
use " [ e ]xisting authority and mechanisms such as parole, deferred action, and 
stays of removal" to prevent those victims' removal "until they have had the 
oppOiiunity to avail themselves of the provisions of the VTVPA." Memorandum 

15 

Case 3:17-cv-05235-MEJ   Document 1-10   Filed 09/11/17   Page 16 of 34



Opinions of1he Office of Legal Counsel in Volume 38 

for Michael A. Pearson, Executive Associate Commissioner, INS , from Michael 
D. Cronin, Acting Executive Associate Commissioner, INS, Re: Victims of 
Trafficking and Violence Protection Act of 2000 (VTVPA) Policy Memorandum 
#2-"T" and "U" Nonimmigrant Visas at 2 (Aug. 30, 2001). In subsequent 
memoranda, INS instructed officers to make "deferred action assessment[s]" for 
"al l [T visa] applicants whose applications have been detennined to be bona fide," 
Memorandum for Johnny N. Williams, Executive Associate Commissioner, INS, 
from Stuart Anderson, Executive Associate Commissioner, INS, Re: Deferred 
Action for Aliens with Bona Fide Applications for T Nonimmigrant Status at I 
(May 8, 2002), as well as for all U visa applicants "determined to have submitted 
prima facie evidence of [their] eligibility," Memorandum for the Director, 
Vermont Service Center, INS, from William R. Yates, USCIS, Re: Centralization 
of Interim Relief.for U Nonimmigrant Status Applicants at 5 (Oct. 8, 2003). In 
2002 and 2007, INS and OHS promulgated regulations embodying these policies. 
See 8 C.F.R. § 214. I I(k)(l), (k)(4), (111)(2) (promulgated by New Class{ficationfor 
Victims of Severe Forms of Trafficking in Persons; Eligibility for "T" Nonimmi­
gra/11 Status, 67 Fed. Reg. 4 784, 4800-01 (Jan. 31 , 2002)) (provid ing that any 
T visa applicant who presents "primafacie evidence" of his eligibility should have 
his removal "automat ically stay[ ed]" and that applicants placed on a waiting list 
for visas "shall maintain [their] current means to prevent removal ( deferred action, 
parole, or stay of removal)"); id. § 214 .1 4(d)(2) (promulgated by New Classifica­
tion for Victims of Criminal Activity; Eligibility for "U" Nonimmigrant Status, 
72 Fed. Reg. 53014, 53039 (Sept. I 7, 2007)) ("USCIS wi ll grant defened action or 
parole to U-1 petitioners and qualifying fami ly members while the U- 1 petitioners 
are on the waiting list" for visas.). 

3. Deferred Action for Foreign Students Affected by Hurricane Katrina. As a 
consequence of the devastation caused by Hurricane Katrina in 2005, several 
thousand foreign students became temporarily unable to satisfy the requirements 
for maintaining their lawful status as F-1 nonimmigrant students, which include 
"pursuit of a ' full course of study."' USCIS, Interim Relief for Certain Foreign 
Academic Students Adversely Affected by Hurricane Katrina: Frequently Asked 
Questions (FAQ) at 1 (Nov. 25, 2005) (quoting 8 C.F.R. § 2 14.2(t)(6)), available 
at http//www.uscis.gov/s ites/defau I t/fi les/USC IS/Humani tarian/Special%20S ituati 
ons/Previous%20Special%20Situations%20By%20Topic/ faq-interim-student-relie 
f-hurricane-katrina.pdf(last visited Nov. 19, 20 14). OHS a1mounced that it would 
grant deferred action to these students "based on the fact that [their] fai lure to 
maintain status is directly due to Hurricane Katrina." Id. at 7. To apply for 
deferred action under this program, students were required to send a letter 
substantiating their need for deferred action, a long with an application for work 
authorization. Press Release, USCIS, USC!S Announces Interim Relief for Foreign 
Students Adversely Impacted by Hurricane Katrina at 1-2 (Nov. 25 , 2005), 
available at http://www.uscis.gov/sites/defau lt/fi les/files/pressrelease/F I Student_ 
l 1_25_05_ PR.pdf (last visited Nov. 19, 2014). USCIS explained that such 
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requests for deferred action would be " decided on a case-by-case basis" and that it 
could not "provide any assurance that all such requests will be granted." Id. at I. 

4. Deferred Action for Widows and Widowers of U.S. Citizens. In 2009, DHS 
implemented a deferred action program for certain w idows and widowers of U.S. 
citizens. USCIS explained that "no av_enue of immigration rel ief exists for the 
surviving spouse of a deceased U.S. citizen if the surviving spouse and the U.S. 
citizen were married less than 2 years at the time of the citizen's death" and 
USCIS had not yet adjudicated a visa petition on the spouse's behalf. Memoran­
dum for Field Leadership, USC!S, from Donald Neufeld, Acting Associate 
Director, USCIS, Re: Guidance Regarding Surviving Spouses of Deceased U.S. 
Citizens and Their Children at I (Sept. 4, 2009). " In order to address humanitarian 
concerns arising from cases involving surviving spouses of U.S. citizens," USCJS 
issued guidance permitting covered surviving spouses and "their qual ifying 
chi ldren who are residing in the United States" to apply for deferred action. Id. 
at 2, 6. VSCIS clarified that such relief would not be automatic, but rather would 
be unava ilable in the presence of, for example, "serious adverse factors, such as 
national security concerns, significant immigration fraud, commission of other 
crimes, or public safety reasons." Id. at 6.7 

5. Deferred Action for Childhood Arrivals. Announced by OHS in 2012, 
DACA makes deferred action available to "certain young people who were 
brought to this country as chi ldren" and therefore " [a]s a general matter ... lacked 
the intent to violate the law." Memorandum for David Aguilar, Acting Commis­
sioner, CBP, et a l. , from Janet Napolitano, Secretary, DHS, Re: Exercising 
Prosecutorial Discretion with Respect to Individuals Who Came to the United 
States as Children at l (June 15, 20 12) ("Napolitano Memorandum"). An alien is 
eligible for DACA if she was under the age of 31 when the program began; 
arrived in ·the United States before the age of 16; continuously resided in the 
United States for at least 5 years immediately preceding June 15, 2012; was 
physically present on June 15, 20 12; satisfies certain educational or military 
service requirements; and neither has a serious criminal history nor "poses a threat 
to national security or public safety." See id. OHS evaluates applicants' eligibility 
for DACA on a case-by-case bas is. See id. at 2; USCIS, Deferred Action for 
Childhood Arrivals (DACA) Toolkit: Resources for Community Partners at 11 
("DACA Toolkit"). Successful DACA applicants receive deferred action for a 

1 Several months after the deferred action program was announced, Congress eliminated the re­
quirement that an alien be married to a U.S. citizen "for at least 2 years at the time of the citizen's 
death" to retain his or her eligibility for lawful immigration status. Department of Homeland Security 
Appropriations Act, 2010, Pub. L. No. 111-83, § 568(c), 123 Stat. 2142, 2186 (2009). Concluding that 
this legislation rendered its surviving spouse guidance "obsolete," USCIS withdrew its earlier guidance 
and treated all pending applications for deferred action as visa petitions. See Memorandum for 
Executive Leadership, USCIS. from Donald Neufeld, Acting Associate Director, USCIS, ct al. , Re: 
Addi!ional G11idance Regarding Surviving Spo11ses of Deceased U. S. Citi=ens and Their Children 
(REVISED) at 3, IO (Dec. 2, 2009). 
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period of two years, subject to renewal. See DACA Toolkit at 11. OHS has stated 
that grants of deferred action under DACA may be terminated at any time, id. 
at 16, and "confer[] no substanti ve right, immigration status or pathway to 
c itizenship," Napolitano Memorandum at 3.' 

Congress has long been aware of the practice of granting deferred action, in­
cluding in its categorical variety, and of its salient features; and it has never acted 
to disapprove or limit the practice.0 On the contrary, it has enacted several pieces 
of legislation that have e ither assumed that deferred action would be available in 
cettain circumstances, or express ly directed that deferred action be extended to 
certain categories of aliens. For example, as Congress was considering VA WA 
reautliorization legislation in 2000, INS officials testi fied before Congress about 
their deferred action program for VA WA self-petitioners, explaining that 
"[a ]pproved [VA WA] self-petitioners are placed in deferred action status," such 
that "[n]o battered alien who has filed a[n approved] self petition ... has been 
deported." H.R. 3083 Hearings at 43 . Congress responded by not only acknowl­
edging but also expanding the deferred action program in the 2000 YA WA 
reauthorization legislation, providing that children who could no longer self­
petition under VA WA because they were over the age of 2 1 would nonetheless be 
"eligible for defetTed action and work authorization ." Victims of Trafficking and 

' Before DACA was announced, our Office was consulted about whether such a program would be 
legally permissible. As we orally advised, our preliminary view was that such a program would be 
permissible, provided that immigration officials retained discretion to evaluate each application on an 
individualized basis. We noted that immigration officials typically consider factors such as having been 
brought to the United Stales as a child in exercising their discretion to grant deferred action in 
individual cases. We explained, however. that extending deferred action to individuals who satisfied 
these and other specified criteria on a class-wide basis would raise distinct questions not implicated by 
ad hoc grants of deferred action. We advised that it was critical that, like past policies that made 
deferred action available to certain classes of aliens, the DACA program require immigration officials 
to evaluate each application for deferred action on a case-by-case basis, rather than granting deferred 
action automatically to all applicants who satisfied the threshold eligibility criteria. We also noted that, 
although the proposed program was predicated on humanitarian concerns that appeared less particular­
ized and acute than those underlying certain prior class-wide deferred action programs. the concerns 
animating DACA were nonetheless consistent with the types of concerns that have customarily guided 
the exercise of immigration enforcement discretion. 

9 Congress has considered legislation that would limit the practice of granting deferred action, but it 
has never enacted such a measure. In 2011, a bill was introduced in both the House and the Senate that 
would have temporarily suspended OHS 's authority to grant deferred action except in narrow 
circumstances. See H.R. 2497, I 12th Cong. (2011): S. 1380, I 12th Cong. (2011). Neither chamber, 
however, voted on the bil l. This year, the House passed a bill that purported to bar any fu nding for 
DACA or other class-wide deferred action programs, 1-1.R. 5272, I 13th Cong. (20 14), but the Senate 
has not considered the legislation. Because the Supreme Court has instructed that unenacted legislation 
is an unreliable ind icator of legislative intent, see Red lion Broad. Co. v. FCC, 395 U.S. 367, 381 n.11 
( 1969). we do not draw any inference regarding congressional 'policy from these unenacted bills. 

18 

Case 3:17-cv-05235-MEJ   Document 1-10   Filed 09/11/17   Page 19 of 34



DHS 's Authority to Prioritize Removal of Certain Aliens Unlawfully Present 

Violence Protection Act of 2000, Pub. L. No. 106-386, § 1503(d)(2), 11 4 Stat. 
1464, 1522 (codified at 8 U.S.C. § l 154(a)(l )(D)(i)(Il), (IV)).1

" 

Congress demonstrated a similar awareness of INS's (and later DHS 's) de­
ferred action program for bona fide T and U visa applicants. As discussed above, 
that program made deferred action available to nearly all individuals who could 
make a prima facie showing of eligibility for a T or U visa. In 2008 legislation, 
Congress authorized OHS to "grant ... an admin istrative stay of a fina l order of 
removal" to any such individual. William Wilberforce Trafficking Victims 
Protection Reauthorization Act of 2008, Pub. L. No. 11 0-457, § 204, 122 Stat. 
5044, 5060 ( codified at 8 U.S.C. § 1227( d)( l )). Congress further clarified that 
"[t]he denia l of a request for an admin istrative stay of removal under this subsec­
tion shall not preclude the a lien from apply ing for ... deferred action." id. It also 
directed OHS to compile a report detailing, among other things, how long DHS 's 
"specially trained [YA WA) Unit at the [USCIS) Vermont Service Center" took to 
adjudicate victim-based immigration appl ications for "deferred action," along with 
"steps taken to improve in th is area." Id § 238 . Representative Berman, the bi ll's 
sponsor, explained that the Vermont Service Center should "strive to issue work 
authorization and deferred action" to " [i]mmigrant victims of domestic violence, 
sexual assault and other violence crimes . .. in most instances within 60 days of 
filing." 154 Cong. Rec. 24603 (2008). 

In addition, in other enactments, Congress has specified that certain classes of 
individuals should be made "el igible for deferred action." These classes include 
certain immediate family members of LPRs who were killed on September 11, 
200 I , USA PA TRJOT Act of 200 I, Pub. L. No. I 07-56, § 423(b ), 11 5 Stat. 272, 
361, and ce1iain immediate family members of certain U.S. citizens killed in 
combat, Nationa l Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 
108-136, § 1703(c)--(d), 117 Stat. 1392, 1694. ln the same legislation, Congress 
made these individuals eligible to obtain lawful status as "family-sponsored 
imm igrant[s]" or " immediate relative[s)" of U.S. citizens. Pub. L. No. I 07-56, 
§ 423(b), I 15 Stat. 272, 36 1; Pub. L. No. I 08-1 36, § 1703( c)( I )(A), 117 Stat. 
1392, 1694; see generally Scialabba v. Cuellar de Osorio, 134 S. Ct. 2191, 2 197 
(2014) (plurali ty opinion) (explaining which a liens typica lly qualify as fam ily­
sponsored immigrants or immediate relatives). 

Finally, Congress acknowledged the practice of granting deferred action in the 
REAL ID Act of 2005, Pub. L. No. I 09- 13, div. B, 11 9 Stat. 23 1, 302 ( codified at 

III Five years later, in the Violence Against Women and Department of Justice Reauthorization Act 
or 2005, Pub. L. No. 109-162, 119 Stat. 2960, Congress specified that, "[u]pon the approval of a 
petition as a VAWA self-petitioner, the alien . . . is eligible for work authorization." Id § 814(b) 
(codified at 8 U.S.C. § I 154(a)(l )(K)). One of the Act's sponsors explained that while this provision 
was intended to "give[] OHS statutory authority to grant work authorization . .. without having to rely 
upon deferred action . .. [t]he current practice of granting deferred action to approved VA WA self­
petitioners should continue." 151 Cong. Rec. 29334 (2005) (statement of Rep. Conyers). 
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49 U.S.C. § 3030 1 note), which makes a state-issued driver's license or identifica­
tion card acceptable for federal purposes only if the state verifies, among other 
things, that the card's recipient has " (e]vidence of [!]awful [s]tatus." Congress 
specified that, for this purpose , acceptable evidence of lawful status includes proof 
of, among other th ings, citizenship, lawful permanent or temporary residence, or 
"approved deferred action status." Id § 202(c)(2)(B)(viii ). 

B. 

The practice of granting deferred action, like the practice of setting enforce­
ment priorities, is an exercise of enforcement discretion rooted in DHS's authority 
to enforce the immigration laws and the President's duty to take care that the laws 
are faithfu lly executed. It is one of several mechanisms by which immigration 
officials, against a backdrop of limited enforcement resources, exercise their 
"broad discretion" to administer the removal system- and, more specifically, their 
discretion to determine whether " it makes sense to pursue removal" in particular 
c ircumstances. Arizona, 132 S. Ct. at 2499. 

Deferred action, however, differs in at least three respects from more familiar 
and wides.pread exercises of enforcement discretion. First, unlike (for example) the 
paradigmatic exercise of prosecutorial discretion in a criminal case, the conferral 
of deferred action does not represent a decision not to prosecute an individual for 
past unlawful conduct; it instead represents a decision to openly to lerate an 
undocumented alien 's continued presence in the United States for a fixed period 
(subject to revocation at the agency's discretion). Second, unlike niost exercises of 
enforcement discretion, deferred action carries with it benefits in addition to non­
enforcement itself; specifically, the ability to seek employment authorization and 
suspension of unlawful presence for purposes of 8 U.S.C. § l l 82(a)(9)(B)(i) and 
(a)(9)(C)(i)(J) . Third, class-based deferred action programs, like those for VA WA 
recipients and victims of Hurricane Katrina, do not merely enable individual 
immigration officials to select deserving beneficiaries from among those aliens 
who have been identified or apprehended for possible removal-as is the case with 
ad hoc deferred action-but rather set forth certain threshold eligibility criteria and 
then invite individuals who satisfy these criteria to apply for deferred action status. 

While these features of deferred action are somewhat unusual among exercises 
of enforcement discretion, the differences between deferred action and other 
exercises of enforcement discretion are less significant than they might initially 
appear. The first feature-the toleration of an alien's continued unlawful pres­
ence- is an inevitable element of almost any exercise of discretion in immigration 
enforcement. Any decision not to remove an unlawfully present alien-even 
through an exercise of routine enforcement discretion-necessarily carries with it 
a tacit acknowledgment that the alien will continue to be present in the United 
States w ithout legal status. Deferred action arguably goes beyond such tacit 
acknowledgment by expressly communicating to the a lien that his or her unlawful 
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presence w ill be tolerated for a prescribed period of time. This difference is not, in 
our view, insignificant. But neither does it fundamentally transform deferred 
action into something other than an exercise of enforcement discretion: As we 
have previously noted, deferred action confers no lawfu l immigration status, 
provides no path to lawful permanent residence or citizenship, and is revocable at 
any time in the agency's discretion. 

With respect to the second feature, the additional benefits deferred action con­
fers-the ability to apply for work authorization and the tolling of unlawful 
presence-do not depend on backgrow1d princip les of agency discretion under 
DHS's general immigration authorities or the Take Care Clause at all, but rather 
depend on independent and more specific statutory authority rooted in the text of 
the fNA. The first of those authorities, OHS 's power to prescribe which aliens are 
authorized to work in the United States, is grounded in 8 U.S.C. § I 324a(h)(3), 
which defines an " unauthorized alien" not entitled to work in the United States as 
an alien who is neither an LPR nor "authorized to be ... employed by [the fNA] 
or by the Attorney General [now the Secretary of Homeland Security]." This 
statutory provision has long been understood to recognize the authority of the 
Secretary (and the Attorney General before him) to grant work authorization to 
particular c lasses of aliens. See 8 C.F.R. § 274a.12; see also Perales v. Casi!!as, 
903 F.2d 1043, 1048- 50 (5th Cir. 1990) (describing the authority recognized by 
section 1324a(h)(3) as "permissive" and largely "unfettered").11 Although the INA 

11 Section 1324a(h)(3) was enacted in 1986 as part of !RCA. Before then, the INA contained no 
provis ions comprehensively addressing the employment of aliens or expressly delegating the authority 
to regulate the employment of aliens to a responsible federal agency. INS assumed the authority to 
prescribe the classes of aliens authorized to work in the United States under its general responsibility to 
administer the immigration laws. In 1981 , INS promulgated regulations codifying its existing 
procedures and criteria for granting employment authorization. See Employment Authori=ation to 
Al,ens in the United States, 46 Fed. Reg. 25079, 25080-81 (May 5, 1981 ) (citing 8 U.S.C. § I 103(a)). 
Those regulations pennitted certain categories of aliens who lacked lawful immigration status, 
including deferred action recipients, to apply for work authorization under certain circumstances. 
8 C.F.R. § I 09.1 (b)(7) ( 1982). In !RCA, Congress introduced a "comprehensive scheme prohibiting the 
employment of illegal aliens in the United States," Hoffman Plastic Compounds, Inc. v. NLRB, 535 
U.S. 137, 147 (2002), to be enforced primarily through criminal and civil penalties on employers who 
knowingly employ an "unauthorized alien." As relevant here, Congress defined an "unauthorized 
alien" barred from employment in the United States as an alien who "is not . . . either (A) an alien 
lawful ly admined for permanent residence, or (8) authorized to be so employed by this chapter or by 
rhe AllorneyGenera/." 8 U.SC. § 1324a(h)(3) (emphasis added). Shortly after !RCA was enacted, INS 
denied a petition to rescind its employment authorization regulation, rejecting an argument that "the 
phrase 'authorized to be so employed by this Act or the Anorney General' does not recognize. the 
Attorney General 's authority to grant work authorization except to those aliens who have already been 
granted specific authorization by the Act. " Employment Authori=ation; Classes of Aliens Eligible, 52 
Fed. Reg. 46092, 46093 (Dec. 4, 1987). Because the same statutorY phrase refers both to aliens 
authorized lo be employed by the INA and aliens authorized to be employed by the Attorney General. 
INS concluded that the onl y way to give effect to both references is to conclude "that Congress, being 
fully aware of the Anorney General's authority to promulgate regulations, and approving of the manner 
in wh ich he has exercised that authority in this matter, defined 'unauthorized alien' in such fashion as 
to exclude aliens who have been authorized employment by the Attorney General through the 
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requires the Secretary to grant work authorization to particular classes of aliens, 
see, e.g , 8 U.S.C. § l 158(c)(l)(B) (aliens granted asylum), it places few limita­
tions on the Secretary's authority to grant work authorization to other classes of 
aliens. Further, and notably, additional provisions of the INA expressly contem­
plate that the Secretary may grant work authorization to aliens lacking lawful 
immigration status--even those who are in active removal proceedings or, in 
certain circumstances, those who have already received final orders of removal. 
See id. § 1226(a)(3) (permitting the Secretary to grant work authorization to an 
otherwise work-e ligible alien who has been arrested and detained pendit1g a 
decision whether to remove the alien from the United States); id. § 123 1 (a)(7) 
(pennitting the Secretary under certain narrow circumstances to grant work 
authorization to al iens who have received final orders of removal). Consistent with 
these provisions, the Secretary has long permitted certain additional classes of 
aliens who lack lawful imm igration status to apply for work authorization, 
including deferred action recipients who can demonstrate an economic necessity 
for employment. See 8 C.F.R. § 274a. 12( c)( 14); see also id § 274a. l 2( c)(8) 
(applicants for asylum), (c)(IO) (applicants for cancellation of removal); supra 
note 11 (discussing 1981 regulations). 

The Secreta1y's authority to suspend the accrual of unlawful presence of de­
ferred action recipients is similarly grounded in the INA. The relevant statutory 
provision treats an alien as "unlawfully present" for purposes of 8 U.S.C. 
§ l 182(a)(9)(B)(i) and (a)(9)(C)(i)(I) ifhe "is present in the United States after the 
expiration of the period of stay authorized by the Attorney General." 8 U.S.C. 
§ I l 82(a)(9)(B)(ii). That language contemplates that the Attorney General (and 
now the Secretary) may authorize an alien to stay in the United States without 
accruing unlawful presence under section l l 82(a)(9)(B)(i) or section 
I l 82(a)(9)(C)(i) . And OHS regulations and policy guidance interpret a "period of 
stay authorized by the Attorney General" to include periods during which an alien 
has been granted deferred action. See 8 C.F.R. § 2 14.14(d)(3); 28 C.F.R. 
§ I 100.35(b)(2); USCJS Consolidation of Guidance at 42. 

The final unusual feature of deferred action programs is pa11icular to class­
based programs. The breadth of such programs, in combination with the first two 
features of deferred action, tnay raise particular concerns about whether immigra­
tion officials have undertaken to substantively change the s tatutory removal 
system rather than simply adapting its appl ication to individual circumstances. But 
the salient feature of class-based programs- the establishment of an affirmative 
application process with threshold e ligibility criteria-does not in and of itself 
cross the line between executing the law and rewriting it. Although eve1y c lass­
wide deferred action program that has been imp lemented to date has established 

regulatory process, in addition to those who are authorized employment by statute." Id. ; see Commodity 
Futures Trading Co111111 '11 v. Schor, 478 U.S . 833. 844 ( 1986) (stating that "considerable weight must 
be accorded" an agency' s "contemporaneous interpretation of the statute it is entrusted to administer" ). 
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certain threshold e lig ibi lity criteria, each program has also left room for case-by­
case determinations, giving immigration officials discretion to deny applications 
even if the applicant fu lfi lls a ll of the program criteria. See supra pp. 15-18. Like 
the establishment of enforcement priorities discussed in Part I, the establishment 
of threshold eligibility criteria can serve to avoid arb itrary enforcement decisions 
by individual officers, thereby furthering the goal of ensuring consistency across a 
large agency. The guarantee of individualized, case-by-case review helps avoid 
potential concerns that, in establishing such eligibility criteria, the Executive is 
attempting to rewrite the law by defining new categories of al iens who are 
automatically entitled to particular immigration relief. See Crowley Caribbean 
Transp , 37 F.3d at 676- 77; see also Chaney, 470 U.S. at 833 n.4. Furthennore, 
whi le permitting potent ially e ligible individuals to apply for an exercise of 
enforcement discretion is not especially common, many law en forcement agencies 
have developed programs that invite violators of the law to identify themselves to 
the authorities in exchange for leniency. 12 Much as is the case with those pro­
grams, inviting eligible aliens to identify themselves through an application 
process may serve the agency' s law enforcement interests by encouraging lower­
priority individuals to identify themselves to the agency. In so doing, the process 
may enable the agency to better focus its scarce resources on higher enforcement 
priorities. 

Apart from the considerations just discussed, perhaps the clearest indication 
that these features of deferred action programs are not per se impenn issib le is the 
fact that Congress, aware o f these features, has repeatedly enacted legislation 
appearing to endorse such programs. As discussed above, Congress has not only 
directed that certain classes of aliens be made e ligible for deferred action pro­
grams- and in at least one instance, in the case of VA WA beneficiaries, directed 
the expansion of an existing program-but also ranked evidence of approved 
deferred action status as evidence of " lawful status" for purposes of the REAL ID 
Act. These enactments strong ly suggest that when OHS in the past has decided to 
grant deferred action to an indiv idual or class of individuals, it has been acting in a 
manner consistent w ith congressional policy " 'rather than embarking on a fro lic of 
its own."' United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 139 

12 For example, since 1978, the Department of Justice's Antitrust Division has implemented a 
·'leniency program·· under which a corporation that reveals an antitrust conspiracy in which it 
participated may receive a conditional promise that it will not be prosecuted. See Dep' t of Justice, 
Frequent(v Asked Questions Regarding the Anritrusl Division 's leniency Program and Model leniency 
lellers (November 19, 2008), available at http://www.justicc.gov/atr/public/criminal/239583.pdf (last 
visited Nov. 19. 20 14): see also Internal Revenue Manual § 9.5 .11.9(2) (Revised IRS Voluntary 
Disclosure Practice). available at http://www.irs.gov/uac/Revised-1 RS-Voluntary-Disclosure-Practice 
(last visited Nov. 19, 20 14) (explaining that a taxpayer's voluntary disclosure of misreported tax 
information "may result in prosecution not being recommended"): U.S. Marshals Serv ice, Fugitive Safe 
Surrender FAQs. available at http://www.usmarshals.gov/safesurrendcr/faqs.html (last visited Nov. 19. 
2014) (stating that fugi tives who surrender at designated sites and times under the "Fugitive Safe 
Surrender'· program are likely to receive "favorable consideration"). 
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( 1985) (quoting Red Lion Broad Co. v. FCC, 395 U.S. 367, 375 (1969)); cf id at 
13 7- 39 ( concluding that Congress acquiesced in an agency 's assertion of regulato­
ry authority by " refus[ing] ... to overrule" the agency's view after it was specifi­
cal ly "brought to Congress' [s] attention," and further finding implicit congression­
al approval in legislation that appeared to acknowledge the regulatory authority in 
question); Dames & Moore v. Regan, 453 U.S. 654, 680 (1981) (finding that 
Congress " implicit ly approved the practice of claim settlement by executive 
agreement" by enacting the International Claims Settlement Act of 1949, which 
"create[d] a procedure to implement" those very agreements). 

Congress's apparent endorsement of certain deferred action programs does not 
mean, of course, that a deferred action program can be lawfully extended to any 
group of aliens, no matter its characteristics or its scope, and no matter the 
circumstances in which the program is implemented. Because deferred action, like 
the prioritization policy discussed above, is an exercise of enforcement discretion 
rooted in the Secretary's broad authority to enforce the immigration laws and the 
President 's duty to take care that the laws are faithfu lly executed, it is subject to 
the same four general principles previously discussed. See supra pp. 6- 7. Thus, 
any expansion of deferred action to new c lasses of aliens must be carefully 
scrutinized to ensure that it reflects considerations within the agency 's expe11ise, 
and that it does not seek to effectively rewrite the laws to match the Executive 's 
policy preferences, but rather operates in a manner consonant w ith congressional 
policy expressed in the statute. See supra pp. 6- 7 (citing Youngstown, 343 U.S. at 
637, and Nat 'f Ass 'n of Home Builders, 551 U.S. at 658). Immigration officials 
cannot abdicate their statutory responsibilities under the guise of exercising 
enforcement discretion. See supra p. 7 (citing Chaney, 470 U.S. at 833 n.4) . And 
any new deferred action program should leave room for individualized evaluation 
of whether a pai1icular case warrants the expenditure of resources for enforcement. 
See supra p. 7 (citing Glickman, 96 F.3d at 11 23, and Crowley Caribbean Tramp., 
37 F.3d at 676-77). 

Furthermore, because deferred action programs depart in certain respects from 
more familiar and widespread exercises of enforcement discretion, pai1icularly 
careful examination is needed to ensure that any proposed expansion of defeITed 
action complies with these general principles, so that the proposed program does 
not, in effect, cross the line between executing the law and rewriting it. In 
analyzing whether the proposed programs cross this line, we will draw substantial 
guidance from Congress's history of legislation concerning deferred action. In the 
absence of express statutory guidance, the nature of deferred action programs 
Congress has implicitly approved by statute helps to shed light on Congress's own 
understandings about the permissible uses of deferred action. Those understand­
ings, in turn, help to inform our consideration of whether the proposed deferred 
action programs are " faithful[]" to the statutory scheme Congress has enacted. 
U.S. Const. art. II ,§ 3. 

24 

Case 3:17-cv-05235-MEJ   Document 1-10   Filed 09/11/17   Page 25 of 34



DJ-JS 's Authorily to Priorilize Removal of Cerlain Aliens Unlawfully Present 

c. 

We now tum to the specifics of DHS's proposed deferred action programs. 
OHS has proposed implementing a pol icy under which an alien could apply for, 
and would be eligible to receive, deferred action if he or she : ( 1) is not an en­
forcement priority under OHS policy; (2) has continuously resided in the United 
States s ince before January 1, 20 IO; (3) is physica lly present in the United States 
both when DHS announces its program and at the time of application for defe1Ted 
action ; (4) has a child who is a U.S. citizen or LPR; and (5) presents " no other 
factors that, in the exercise of discretion, make[] the grant of deferred action 
inappropriate." Johnson Deferred Action Memorandum at 4. You have also asked 
about the permissibility of a s imilar program that would be open to parents of 
children who have received deferred action under the DACA program . We first 
address OHS 's proposal to implement a defe1Ted action program for the parents of 
U.S. c itizens and LPRs, and then turn to the permissibility of the program for 
parents of DACA rec ipients in the next section. 

I. 

We begin by considering whether the proposed program for the parents of U .S. 
citizens and LPRs reflects considerations with in the agency's expertise. DHS has 
offered two j ustifications for the proposed program for the parents of U.S. citizens 
and LPRs. First, as noted above, severe resource constraints make it inevitable that 
D HS will not remove the vast majori ty of aliens who are unlawfully present in the 
Un ited States. Consistent w ith Congress's instruction, DHS prioritizes the removal 
of individuals who have s ignificant crimina l records, as well as others who present 
dangers to national securi ty, public safety, or border securi ty. See supra p. IO. 
Parents with longstanding ties to the country and who have no significant criminal 
records or other risk fac tors rank among the agency's lowest enforcement 
priorities; absent s ignificant increases in funding, the likel ihood that any in dividu­
al in that category wi ll be determined to warrant the expenditure of severely 
lim ited enforcement resources is very low. Second, DHS has expla ined that the 
program would serve an important humanitarian interest in keep ing parents 
together with children who are lawfully present in the United States, in situations 
where such parents have demonstrated sign ificant ties to community and family in 
this country. See Shahoulian E-mail. 

With respect to OHS' s first j ustification, the need to efficiently allocate scarce 
enforce ment resources is a quintessential basis for an agency's exercise of 
enforcement discretion. See Chaney, 470 U.S . at 831. Because, as discussed 
earlier, Congress has appropriated only a small fraction of the funds needed for 
full enforcement, OHS can remove no more than a small fraction of the individu­
als who are removable under the imm igration laws. See supra p. 9. The agency 
must therefore make choices about which violations of the immigration laws it 
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w ill prioritize and pursue. And as Chaney makes clear, such choices are entrusted 
largely to the Executive' s discretion. 470 U.S . at 83 1. 

The deferred action program OHS proposes would not, of course, be costless. 
Processing applications for deferred action and its renewal requires manpower and 
resources. See Arizona, 132 S. Ct. at 2521 (Scal ia, J., concurring in part and 
dissenting in part). But OHS has informed us that the costs of administering the 
proposed program would be borne almost entirely by USCIS through the collec­
tion of application fees. See Shahoulian E-mail; see also 8 U.S.C. § 1356(m); 
8 C.F.R. § 103.7(b)( l )(i)(C), (b)( l )(i)(HH). OHS has indicated that the costs of 
administering the deferred action program would therefore not detract in any 
significant way from the resources available to ICE and CBP-the enforcement 
arms of OHS- which rely on money appropriated by Congress to fund their 
operations. See Shahoulian E-mail. OHS has explained that, if anything, the 
proposed deferred action program might increase ICE's and CBP's efficiency by 
in effect using USCIS's fee- funded resources to enable those enforcement 
divisions to more easily identify non-priority al iens and focus their resources on 
pursuing a liens who are strong candidates for removal. See id. The proposed 
program, in sho1i, might help OHS address its severe resow·ce limitations, and at 
the very least likely would not exacerbate them . See id 

DHS does not, however, attempt to j ustify the proposed program solely as a 
cost-saving measure, or suggest that its lack of resources alone is sufficient to 
j ustify creating a defe1Ted action program for the proposed class. Rather, as noted 
above, OHS has explained that the program would also serve a paiiicularized 
humanitarian interest in promoting family unity by enabling those parents of U. S. 
citizens and LPRs who are not otherwise enforcement priorities and who have 
demonstrated community and family ties in the United States (as evidenced by the 
length of time they have remained in the country) to remain united with their 
children in the United States . Like determining how best to respond to resource 
constraints, determining how to address such "human concerns" in the immigra­
tion context is a consideration that is generally understood to fa ll within OHS's 
expertise. Arizona, 132 S. Ct. at 2499 . 

This second justification for the program also appears consonant with congres­
sional pol icy embodied in the INA. Numerous provisions of the statute reflect a 
paiiicu lar concern with uniting aliens w ith close relatives who have attained 
lawful immigration status in the United States. See. e.g., Fiallo v. Bell, 430 U .S. 
787, 795 n.6 ( 1977); INS v. Errico, 385 U.S. 214, 220 n.9 (1966) ('"The legislative 
history of the Immigration and Nationality Act clearly indicates that the Con­
gress .. . was concerned with the problem of keeping famil ies of United States 
citizens and immigrants united."' (quoting H.R. Rep. No. 85-1199, at 7 ( 1957)). 
The !NA provides a path to lawful status for the parents, as well as other immedi­
ate relatives, of U.S. citizens: U.S. c itizens aged twenty-one or over may petition 
for parents to obtain visas that would permit them to enter and permanently reside 
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in the United States, and there is no limit on the overall number of such petit ions 
that may be granted . See 8 U.S.C. § l 15l(b)(2)(A)(i); see also Cuellar de Osorio, 
134 S. Ct. at 2 197- 99 (describing the process for obtaining a fam ily-based 
immigrant visa). And although the INA contains no parallel provision permitting 
LPRs to petition on behalf of their parents, it does provide a path for LPRs to 
become ci tizens, at which point they too can petition to obtain visas for their 
parents. See, e.g. , 8 U.S.C. § 1427(a) (providing that a liens are generally el igible 
to become naturalized c itizens after five years of lawful permanent residence); id. 
§ 1430(a) (al ien spouses of U.S. citizens become eligible after three years of 
lawful permanent residence); Demore v. Kim, 538 U.S. 510, 544 (2003)." 
Additiona lly, the INA empowers the Attorney General to cancel the removal of, 
and adj ust to lawful permanent resident status, aliens who have been physically 
present in the United States for a continuous period of not less than ten years, 
exh ibit good moral character, have not been convicted of specified offenses, and 
have immed iate relatives who are U. S. c itizens or LPRs and who would suffer 
exceptional hardship from the alien 's removal. 8 U.S.C. § 1229b(b)(l). DHS's 
proposal to focus on the parents of U.S. citizens and .LPRs thus tracks a congres­
sional concern, expressed in the INA, w ith uniting the immediate families of 
individuals who have pennanent legal ties to the United States. 

At the same time, because the temporary relief OHS 's proposed program would 
confer to such parents is sharply limited in comparison to the benefits Congress 
has made avai lable through statute, DH S's proposed program would not operate to 
circumvent the limits Congress has placed on the availability of those benefits. 
The statutory provisions discussed above offer the parents of U. S. citizens and 
LPRs the prospect of permanent lawful status in the United States. The cancella­
tion of removal prov ision, moreover, offers the prospect of receiving such status 

1.1 The INA does permit LPRs to petition on behalf of their spouses and children even before they 
have anained citizenship. See 8 U.S.C. § l 153(a}(2). However, the exclusion of LPRs' parents from 
th is provision does not appear to reflect a congressional judgment that, until they anain citizenship, 
LPRs lack an interest in being united with their parents comparable to their interest in being united with 
their other immediate relatives. The distinction between parents and other relatives originated with a 
1924 statute that exempted the wives and minor children of U.S. citizens from immigration quotas, 
gave "prelerence status"---eligibility for a specially designated pool of immigrant visas-to other 
relatives of U.S. citizens, and gave no favorable treatment to the relatives of LPRs. Immigration Act of 
1924, Pub. L. No. 68-139, §§ 4(a}, 6, 43 Stat. 153, 155-56. In 1928, Congress extended preference 
status to LPRs' wives and minor children. reasoning that because such relatives would be eligible for 
visas without regard to any quota when their LPR relatives became citizens, granting preference status 
to LPRs ' wives and minor ch ildren would ·'hasten[]" the "family reunion. " S. Rep. No. 70-245, at 2 
( 1928): see Act of May 29, 1928. ch. 91 4, 45 Stat. I 009, 1009- 10. The special visa status for wives and 
children of LP Rs thus mirrored, and was designed to comple1i1ent, the special visa status given to wives 
and minor children of U.S. citizens. In 1965, Congress eliminated the basis on which the distinction 
had rested by exempting all " immediate relatives" of U.S. citizens, including parents. from numerical 
restrictions on immigration. Pub. L. No. 89-236, § I. 79 Stat. 911 , 91 1. But it did not amend eligibility 
for preference status for relatives of LPRs to reflect that change. We have not been able to discern any 
rationale for this omission in the legislative history or statutory text of the 1965 law. 
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immediately, w ithout the delays generally associated with the family-based 
immigrant visa process. DHS's proposed program, in contrast, would not grant the 
parents of U.S. citizens and LPRs any lawful immigration status, provide a path to 
pe1111anent residence or citizenship, or otherwise confer any legally enforceable 
entitlement to remain in the United States. See USClS SOP at 3. It is true that, as 
we have discussed, a grant of deferred action would confer eligibility to apply for 
and obtain work authorization, pursuant to the Secretary ' s statutory authority to 
grant such authorization and the longstanding regulations promulgated thereunder. 
See supra pp. 13, 2 1-22. But unlike the automatic employment eligibility that 
accompanies LPR status, see 8 U.S.C. § 1324a(h)(3), this authorization could be 
granted only on a show ing of economic necessity, and would last only for the 
limited duration of the deferred action grant, see 8 C.F.R. § 274a. 12(c)(l4). 

The other sa lient features of the proposal are similarly consonant with con­
gressional policy. The proposed program would focus on parents who are not 
enforcement priorities under the prioritization policy discussed above-a policy 
that, as explained earlier, comports with the removal priorities set by Congress. 
See supra p. I 0. The continuous residence requirement is likewise consistent 
with legislative j udgments that extended periods of continuous res idence are 
indicative of strong fam ily and community ties. See IRCA, Pub. L. No. 99-603, 
§ 20l (a), 100 Stat. 3359, 3394 ( 1986) (codified as amended at 8 U.S.C. 
§ I 255a(a)(2)) (granting lawful status to certain aliens unlawfully present in the 
United States since January 1, 1982); id. § 302(a) (codified as amended at 
8 U.S.C. § 1160) (granting sim ila r relief to certain agricultural workers) ; H.R. 
Rep. No. 99-682, pt. l, at 49 ( 1986) (stating that aliens present in the United 
States for five years "have become a part of their commun ities[,] ... have strong 
fami ly ties here which include U.S . citizens and lawful residents[,] ... have 
built social networks in th is country[, and] ... have contributed to the United 
States in myriad ways"); S. Rep. No . 99-1 32, at 16 ( 1985) (deporting aliens who 
" have become well settled in th is country" would be a "wasteful use of the 
Immigration and Naturalization Service's limited enforcement resources"); see 
also Arizona, 132 S . Ct. at 2499 (noting that " [t]he equities of an individual 
case" turn on factors " including whether the alien has . . . long ties to the 
community"). 

We also do not believe DHS's proposed program amounts to an abdication of 
its statutory responsibi lit ies, or a legislat ive rule overriding the commands of the 
statute. As discussed earlier, DHS's severe resource constraints mean that, unless 
circumstances change, it could not as a pract ical matter remove the vast majority 
of removable a liens present in the United States. The fact that the proposed 
program would defer the removal of a subset of these removable aliens-a subset 
that ranks near the bottom of the list of the agency' s removal priorities-thus does 
not, by itself, demonstrate that the program amounts to an abdication of DHS 's 
responsibi lities. And the case-by-case discretion given to immigration officials 
under DHS's proposed program a lleviates potential concerns that OHS has 
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abdicated its statutory enforcement responsibil ities with respect to, or created a 
categorical, rule-l ike entitlement to immigration relief for, the particular class of 
al iens elig ible for the program. An alien who meets a ll the criteria for deferred 
action under the program would receive deferred action only if he or she "pre­
sent[ ed] no other factors that, in the exercise of d iscretion," would "make[] the 
grant of deferred action inappropriate." Johnson Deferred Action Memorandum 
at 4. The proposed policy does not specify what would count as such a factor; it 
thus leaves the re levant USCJS official with substantia l discretion to determ ine 
whether a grant of deferred action is warranted. In other words, even if an a lien is 
not a removal priority under the proposed policy discussed in Part I, has continu­
ously resided in the United States since before January I , 20 I 0, is physically 
present in the country, and is a parent of an LPR or a U.S. citizen, the USCJS 
official evaluating the alien's deferred action application must still make a 
judgment, in the exerc ise of her discretion, about whether that alien presents any 
other factor that would make a grant of deferred action inappropriate. This feature 
of the proposed program ensures that it does not create a categorical entit lement to 
deferred action that cou ld raise concerns that OHS is e ither impe1missibly 
attempting to rewri te or categorically declining to enforce the law with respect to a 
particular group of undocumented a liens. 

Finally, the proposed deferred action program would resemble in materia l 
respects the kinds of deferred action programs Congress has implicitly approved in 
the past, wh ich provides some indication that the proposal is consonant not only 
with interests reflected in immigration law as a general matter, but also w ith 
congressional understandings about the permissible uses of deferred action. As 
noted above, the program uses defe1Ted action as an interim measure for a group 
o f al iens to whom Congress has g iven a prospective entitlement to lawful immi­
gration status. While Congress has provided a path to lawful status for the parents 
of U.S. citizens and LPRs, the process of obtaining that status " takes time." 
Cuellar de Osorio, I 34 S. Ct. at 2 I 99. The proposed program would provide a 
mechanism for families to remain together, depending on their c ircumstances, for 
some or all o f the intervening period .'" Immigration officials have on several 

"DHS 's proposed program would likely not permit all potentially eligible parents to remain 
together with their children for the entire duration of the time unti l a visa is awarded. In particular, 
undocumented parents of adult citizens who are physically present in the country would be ineligible to 
adjust their status without first leaving the country if they had never been "inspected and admitted or 
paroled into the United States.·· 8 U.S.C. § 125S(a) (permitt ing the Attorney General to adjust to 
permanent resident status certain al iens present in the United States if they become eligible for 
immigrant visas). They would thus need to leave the country to obtain a visa at a U.S. consulate 
abroad. See 1d. § 120 I (a): Cuellar de Osorio, 134 S. Ct. at 2197-99. But once such parents left the 
country, they would in most instances become subject to the 3- or JO-year bar under 8 U.S.C. 
§ I I 82(a)(9)(B)(i) and therefore unable to obtain a visa unless they remained outside the country for 
the duration of the bar. DI-IS 's proposed program would nevertheless enable other famil ies to stay 
together without regard to the 3- or I 0-year bar. And even as to those famil ies with parents who would 
become subject to that bar. the proposed de ferred action program would have the effect of reducing the 
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occasions deployed deferred action programs as interim measures for other classes 
of aliens with prospective entitlements to lawful immigration status, including 
VA WA self-petitioners, bona fide T and U visa applicants, certain immediate 
family members of certain U.S. citizens ki lled in combat, and certain immed iate 
family members of aliens killed on September 11, 200 I. As noted above, each of 
these programs has received Congress's implicit approval-and, indeed, in the 
case of VA WA self-petitioners, a direction to expand the program beyond its 
original bounds. See supra pp. 18-20." In addition, much like these and other 
programs Congress has implicitly endorsed, the program serves substantial and 
particularized humanitarian interests. Removing the parents of U.S. citizens and 
LPRs-that is, of children who have established permanent legal ties to the United 
States-would separate them from their nuclear famil ies, potentia lly for many 
years, until they were able to secure visas through the path Congress has provided. 
During that time, both the parents and their U.S. citizen or LPR children would be 
deprived of both the economic support and the intangible benefits that fami lies 
provide. 

We recognize that the proposed program would likely differ in size from these 
prior deferred action programs. Although DHS has indicated that there is no 
reliable way to know how' many eligible aliens would actually apply for or would 
be likely to receive deferred action following individualized consideration under 
the proposed program, it has informed us that approximately 4 million individuals 
could be e ligible to apply. See Shahoulian E-mail. We have thus considered 
whether the size of the program alone sets it at odds with congressional pol icy or 
the Executive's duties under the Take Care Clause. In the absence of express 
statutory guidance, it is difficu lt to say exactly how the program's potential size 
bears on its permissibility as an exercise of executive enforcement discretion. But 
because the size of DHS's proposed program corresponds to the size of a popula­
tion to which Congress has granted a prospective entitlement to lawful status 

amount of time the family had to spend apart, and could enable them to adjust the timing of their 
separation according to, for example, their ch ildren's needs for care and support. 

" Several extended voluntary departure programs have been animated by a similar rationale, and 
the most prominent of these programs also received Congress's implicit approval. In particular, as 
noted above, the Family Fairness policy, implemented in 1990, authorized granting extended voluntary 
departure and work authorization to the estimated 1.5 million spouses and children of aliens granted 
legal status under I RCA- aliens who would eventually "acquire lawful permanent resident status" and 
be able to petition on behalf of their famil y members. Family Fairness Memorandum at I: see supra 
pp. 14--15. Later _that year, Congress granted the beneficiaries of the Fami ly Fairness program an 
indefinite stay of deportation. See Immigration Act of 1990. Pub. L. No. 101 -649, § 301. 104 Stat. 
4978, 5030. Although it did not make that grant of rel ief effective for nearly a year, Congress clarified 
that ·'the delay in effectiveness of this section shall not be construed as reflecting a Congressional 
belief that the existing famil y fairness program should be modified in any way before such date." Id. 
§ 301 (g). INS"s policies for qualifying Third Preference visa appl icants and nurses el igible for H-1 
nonirnrnigrant status likewise extended to aliens with prospective entitlements to lawful status. See 
supra p. 14. 
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without numerical restriction, it seems to us difficult to sustain an argument, based 
on numbers alone, that DHS's proposal to grant a limited fom1 of administrative 
relief as a temporary interim measure exceeds its enforcement discretion under the 
INA. Furthennore, while the potential size of the program is large, it is neverthe­
less only a fraction of the approximately 11 million Lmdocumented aliens who 
remain in the United States each year because OHS Jacks the resources to remove 
them; and, as we have indicated, the program is limited to individuals who would 
be unlikely to be removed under OHS's proposed prioritization policy. There is 
thus little practical danger that the program, simply by virtue of its size, will 
impede removals that would otherwise occur in its absence. And although we are 
aware of no prior exercises of deferred action of the size contemplated here, INS 's 
1990 Family Fairness policy, which Congress later implicitly approved, made a 
comparable fraction of undocumented aliens-approximately four in ten­
potentially eligible for discretionary extended voluntaiy departure relief. Compare 
CRS Immigration Report at 22 (estimating the Family Fairness policy extended to 
1.5 million undocumented aliens), with Office of Policy and Platming, INS, 
Estimates of the Unauthorized Immigrant Population Residing in the United 
States: 1990 to 2000 at 10 (2003) (estimating an undocumented alien population 
of 3 .5 mill ion in 1990); see supra notes 5 & 15 ( discussing extended voluntary 
depatture and Congress's implicit approval of the Family Fairness policy). This 
suggests that DHS 's proposed defen-ed action program is not, simply by virtue of 
its relative size, inconsistent with what Congress has previously considered a 
pe1111issible exercise of enforcement discretion in the immigration context. 

In light of these considerations, we believe the proposed expansion of deferred 
act ion to the parents of U.S. citizens and LPRs is lawful. It reflects considera­
tions- responding to resource constraints and to particularized humanitarian 
concerns arising in the immigration context-that fall within OHS's expertise. It is 
consistent with congressional policy, since it focuses on a group-law-abiding 
parents of lawfully present children who have substantial ties to the community­
that Congress itself has granted favorable treatment in the immigration process. 
The program provides for the exercise of case-by-case discretion, thereby avoiding 
creating a rule- like entitlement to immigration relief or abdicating OHS 's en­
forcement responsibilities for a particular class of aliens. And, like several 
deferred action programs Congress has approved in the past, the proposed program 
provides interim relief that would prevent particularized harm that could otherwise 
befall both the beneficiaries of the program and their families . We accordingly 
conclude that the proposed program would constitute a permissible exercise of 
OHS 's enforcement discretion under the INA. 

2. 

We now turn to the proposed deferred action program for the parents of OACA 
recipients. The relevant considerations are, to a certain extent, similar to those 
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discussed above: Like the program for the parents of U.S. citizens and LP Rs, the 
proposed program for parents of DACA recipients would respond to severe 
resource constraints that dramatically limit DHS' s ability to remove aliens who are 
unlawfully present, and would be limited to individuals who would be unlikely to 
be removed under DH S' s proposed prioritization po licy. And like the proposed 
program for LPRs and U .S. citizens, the proposed program for DACA parents 
would preserve a significant measure of case-by-case discretion not to award 
deferred action even if the general eligibility criteria are satisfied. 

But the proposed program for parents of DACA recipients is unlike the pro­
posed program for parents of U.S. citizens and LPRs in two critical respects. First, 
although OHS justifies the proposed program in large part based on considerations 
of family unity, the parents of DACA recipients are d ifferently situated from the 
parents of U.S. citizens and LPRs under the family-related provisions of the 
immigration law. Many provisions of the INA reflect Congress's general concern 
with not separating individuals who are legally entitled to live in the United States 
from their immediate family members. See, e.g., 8 U.S.C. § 115 1 (b )(2)(A)(i) 
(permitting citizens to petition for parents, spouses and chi ldren); id. 
§ I 229b(b )( l) (allowing cancellation of removal for relatives of citizens and 
LPRs). But the immigration laws do not express comparable concern for uniting 
persons who lack lawful status ( or prospective lawfu I status) in the United States 
w ith their famil ies. OACA recipients unquestionably lack lawful status in the 
United States. See DACA Toolkit at 8 (" Deferred action ... does not provide you 
with a lawful status."). Although they may presumptively remain in the United 
States, at least for the duration of the grant of deferred action, that grant is both 
time-limited and contingent, revocable at any time in the agency's discretion. 
Extending deferred action to the parents of DACA recipients would therefore 
expand fami ly-based immigration relief in a manner that deviates in important 
respects from the immigration system Congress has enacted and the policies that 
system embodies . 

Second, as it has been described to us, the proposed defened action program 
for the parents of DACA recipients would represent a significant departure from 
deferred action programs that Congress has implicitly approved in the past. 
Granting deferred action to the parents of DACA recipients would not operate as 
an interim measure for individuals to whom Congress has given a prospective 
entitlement to lawful status. Such parents have no special prospect of obtafoing 
visas, since Congress has not enabled them to self-petition- as it has for VA WA 
self-petitioners and individuals e lig ible for T or U visas-or enabled the ir 
undocumented chi ldren to petition for visas on their behalf. Nor would granting 
deferred action to parents of DACA recipients, at least in the absence of other 
factors , serve interests that are comparable to those that have prompted implemen­
tation of defe1Ted action programs in the past. Family unity is, as we have 
d iscussed, a s ignificant humanitarian concern that underlies many provisions o f 
the INA. But a concern with further ing fam ily unity a lone would not justify the 
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proposed program, because in the absence of any family member with lawful 
status in the United States, it would not explain why that concern should be 
satisfied by permitting family members to remain in the United States. The 
decision to grant deferred action to DACA parents thus seems to depend critically 
on the earlier decision to make deferred action available to their children. But we 
are aware of no precedent for using deferred action in this way, to respond to 
humanitarian needs rooted in earlier exercises of deferred action. The logic 
underlying such an expansion does not have a clear stopping point: It would 
appear to argue in favor of extending relief not only to parents of DACA recipi­
ents, but also to the close relatives of any al ien granted deferred action through 
DACA or any other program, those relatives' close relatives, and perhaps the 
relatives (and relatives' relatives) of any a lien granted any fom1 of discretionar9 
relief from removal by the Executive. 

For these reasons, the proposed deferred action program for the parents of 
DACA recipients is meaningfully different from the proposed program for the 
parents of U.S. citizens and LPRs. It does not sound in Congress's concern for 
maintaining the integrity of families of individuals legally entitled to live in the 
United States. And unlike prior deferred action programs in which Congress has 
acquiesced, it would treat the Executive' s prior decision to extend deferred action 
to one population as justifying the extension of deferred action to additional 
populations. OHS, of course, remains free to consider whether to grant deferred 
action to individual parents of DACA recipients on an ad hoc basis. But in the 
absence of clearer indications that the proposed c lass-based deferred action 
program for DACA parents would be consistent with the congressional policies 
and priorities embodied in the immigration laws, we conclude that it would not be 
permissible. 

Ill. 

In sum, for the reasons set forth above, we conclude that OHS 's proposed 
prioritization policy and its proposed deferred action program for parents of U.S. 
citizens and lawful permanent residents would be legally permissible, but that the 
proposed defeITed action program for parents of DACA recip ients would not be 
permissible. 

KARL R. THOMPSON 
Principal Deputy Assistant Attorney General 

Office of Legal Counsel 
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the WHITE HOUSE PRESIDENTDONALDJ. TRUMP 

From the Press Office 

Speeches & Remarks 

Press Briefings 

I Statements & Releases 

Nominations & Appointments 

Presidential Actions 

Legislation 

Disclosures 

The White House 

Office of the Press Secretary 

For Immediate Release September 05, 2017 

Statement from President 
Donald J. Trump 

As President, my highest duty is to defend the American people and the 

Constitu ti on of the United States of America. At the same t ime, I do not favor 

punishing chi ldren, most of whom are now adults, for the actions of thei r parents. 

But we m ust also recogn ize t hat we are nation of opportunity because we are a 

nation of laws. 

The legislat ive bra nch, not th e execut ive branch, w rites these laws - thi s is the 

bedrock of our Constitutiona l syst em, which I took a solemn oath to preserve, 

protect , and defend. 
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In June of 2012, President Obama bypassed Congress to give work permits, soci al 

security numbers, and federal benefits to approximately 800,000 il lega l immigrants 

currently between t he ages of 15 and 36. The typ ical recip ients of this executive 

amnesty, known as DACA, are in the ir twenties. Legislation offering t hese same 

benef its had been introduced in Congress on numerous occasions and reject ed 

each t ime. 

In referencing the idea of creating new immigration rules unilaterally, President 

Obama admitted t hat "I ca n't j ust do these t hings by myself" - and yet that is 

exactly what he did, making an end-run around Congress and violat ing t he core 

tenets that sustain our Republ ic. 

Officials from 10 St ates are suing over t he program, requiring my Administration to 

make a decision rega rding its legality. Th e Attorney General of the United States, 

the Attorneys General of many states, and virtual ly all other top legal experts have 

advised that t he program is unlawful and unconstitutional and cannot be 

successfully defended in court. 

There ca n be no path to principled im migration reform if the executive branch is 

ab le to rewrite or nu llify federal laws at w ill. 

The temporary implementat ion of DACA by the Obama Adm inist rat ion, after 

Congress repeated ly rejected this am nesty-first approach, also helped spur a 

humanitarian crisis - the massive surge of unaccompanied minors from Central 

America includi ng, in some cases, young peop le who would becom e members of 

violent gangs th roughout our country, such as MS-13. 

Only by the rel iable enforcement of immigration law can we produce safe 

commu nit ies, a robust middle class, and economic fairness for al l Americans. 

Therefore, in the best interests of our country, and in keeping w ith the ob ligations 

of my office, the Department of Homeland Security wil l begin an orderly transition 

and w ind-down of DACA, one that provides minimum disruption. Wh ile new 

appl ications for work permits wi ll not be accepted, all existing work permits will be 

honored until t heir date of expiration up to two full years from today. Furthermore, 

appl ications already in the pipeline will be processed, as will renewal applications 

for those facing near-term exp iration. This is a gradual process, not a sudden phase 

out. Permi ts wil l not begin to expire for another six months, and wi ll remain active 

for up to 24 months. Thus, in effect , I am not going to j ust cut DACA off, but rather 

provi de a w indow of opportuni ty for Congress to fi nal ly act. 
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Our enforcement priorities remain unchanged. We are focused on criminals, 

secu rity threats, recent border-crossers, visa overstays, and repeat violators. I have 

advised the Depa rtment of Homeland Security that DACA recipients are not 

enforcement priorities unless they are crimina ls, are involved in criminal activity, or 

are m embers of a gang. 

The decades-long failure of Washington, D.C. to enforce federal immigration law 

has had both predictable and tragic consequences: lower wages and higher 

unemployment for American workers, substantial burdens on local schools and 

hospita ls, t he il l ic it entry of dangerous drugs and crimi nal cartels, and many 

billions of dollars a year in costs paid for by U.S. taxpayers. Yet few in Washington 

expressed any compassion for th e mil l ions of Americans victim ized by this unfair 

system. Before we ask what is fair to illegal immigrants, we must also ask what is 

fair to American families, students, taxpayers, and jobseekers. 

Congress now has the opportunity to advance responsib le immigration reform tha t 

puts American jobs and American security first. We are facing the symptom of a 

larger problem, illegal immigration, along with the many other chronic immigration 

problems Wash ington has left unsolved. We must reform our green card system, 

whi ch now favors low-skilled immigration and puts immense strain on U.S. 

taxpayers. We must base future immigration on merit - we want those coming into 

the country to be able to support themselves financially, to contribute to our 

economy, and to love our country and the values it stands for. Under a merit-based 

system, citizens will enjoy higher employment, rising wages, and a stronger middle 

class. Senators Tom Cotton and David Perdue have introduced the RAISE Act, 

which would establ ish this merit-based system and produce lasting gains for the 

American People. 

I look forward to working with Republicans and Democrats in Congress to finally 

address all of these issues in a manner that puts the hardworking citizens of our 

country first. 

As I've said before, we will reso lve the DACA issue with heart and compassion - but 

through the lawful Democratic process - while at the same time ensuring that any 

imm igration reform we adopt provides enduring benefits for the American citizens 

we were elected to serve. We must also have heart and compassion for 

unemployed, struggl ing, and forgotten Americans. 
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Above all else, we must remember t hat young Ameri cans have dreams too . Being in 

government means setting priorit ies. Our f irst an d highest priori ty in advancing 

immigration reform must be to improve jobs, wages and security for America n 

workers and their fa mi lies. 

It is now t ime fo r Congress to act! 

HOME BRIEFING ROOM ISSUES THE ADMINISTRATION PARTICIPATE 1600 PENN 
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JUSTICE NEWS 

Attorney General Sessions Delivers Remarks on DACA 

Washington , DC - Tuesday, September 5, 2017 

Remarks as prepared for delivery 

Good morning. I am here today to announce that the program known as DACA that was effectuated under 

the Obama Administra tion is being rescinded. 

The DACA program was implemented in 2012 and essentially provided a legal status for recipients for a 

renewable two-year term, work authorization and other benefits, including participation in the social security 

program, to 800,000 mostly-adult illegal aliens. 

This policy was implemented unilaterally to great controversy and legal concern after Congress rejected 

legislative proposals to extend similar benefits on numerous occasions to this same group of illegal aliens. 

In other words. the executive branch, through DACA. deliberately sought to achieve what the legislative 

branch speci fically refused to authorize on multiple occasions. Such an open-ended circumvention of 

immigration laws was an unconstitutional exercise of authority by the Executive Branch. 

The effect of this unilateral executive amnesty, among other things, contributed to a surge of 

unaccompanied minors on the southern border that yielded terrible humanitarian consequences. It also 

denied jobs to hundreds of thousands of Americans by allowing those same jobs to go to illegal aliens. 

We inherited from our Founders-and have advanced-an unsurpassed legal heritage, which is the 

foundation of our freedom, safety, and prosperity. 

As the Attorney General, it is my duty to ensure that the laws of the United States are enforced and that the 

Constitutional order is upheld. 

No greater good can be done for the overall health and well-being of our Republic, than preserving and 

strengthening the impartial rule of law. Societies where the rule of law is treasured are societies that tend to 

flourish and succeed. 

Societ ies where the rule of law is subject to political whims and personal biases tend to become societies 

afflicted by corruption , poverty, and human suffering. 

To have a lawful system of immigration that serves the national interest, we cannot admit everyone who 

would like to come here. That is an open border policy and the American people have rightly rejected it. 

Therefore, the nation must set and enforce a limit on how many immigrants we admit each year and that 

means all can not be accepted. 

This does not mean they are bad people or that our nation disrespects or demeans them in any way. It 

means we are properly enforcing our laws as Congress has passed them. 
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It is with these principles and duties in mind, and in light of imminent litigation, that we reviewed the Obama 
Administration's DACA policy. 

Our collective wisdom is that the policy is vulnerable to the same legal and consti tutional challenges that the 

courts recognized with respect to the DAPA program, which was enjoined on a nationwide basis in a 

decision affirmed by the Fifth Circuit. 

The Fifth Circuit specifically concluded that DACA had not been implemented in a fashion that allowed 

sufficient discretion, and that DAPA was "foreclosed by Congress's careful plan." 

In other words, it was inconsistent with the Constitution's separation of powers. That decision was affirmed 

by the Supreme Court by an equally divided vote. 

If we were to keep the Obama Administration's executive amnesty policy, the likeliest outcome is that it 

would be enjoined just as was DAPA. The Department of Justice has advised the President and the 

Department of Homeland Security that OHS should begin an orderly, lawful wind down, including the 

cancellation of the memo that authorized this program. 

Acting Secretary Duke has chosen , appropriately, to initiate a wind down process. This will enable OHS to 

conduct an orderly change and fu lfill the desire of this administration to create a time period for Congress to 

act-should it so choose . We firmly believe this is the responsible path. 

Simply put, if we are to further our goal of strengthening the constitutional order and the rule of law in 

America, the Department of Justice cannot defend this type of overreach . 

George Washington University Law School Professor Jonathan Turley in testimony before the House 

Judiciary Committee was clear about the enormous constitutional infi rmities ra ised by these policies. 

He said: "In ordering this blanket exception, President Obama was nullifying part of a law that he simply 

disagreed with ..... If a president can claim sweeping discretion to suspend key federal laws, the entire 

legislative process becomes little more than a pretense ... The circumvention of the legislative process not 

only undermines the authority of this branch but destabilizes the tripartite system as a whole." 

Ending the previous Administration's disrespect for the legislative process is an important first step. All 

immigration policies should serve the interests of the people of the United States-lawful immigrant and 

native born alike. 

Congress should carefully and thoughtfully pursue the types of reforms that are right for the American 
people. Our nation is comprised of good and decent people who want their government's leaders to fulfill 

their promises and advance an immigration policy that serves the national interest. 

We are a people of compassion and we are a people of law. But there is nothing compassionate about the 

failure to enforce immigration laws. 

Enforcing the law saves lives, protects communities and taxpayers, and prevents human suffering. Failure 
to enforce the laws in the past has put our nation at risk of crime, violence and even terrorism. 

The compassionate thing is to end the lawlessness, enforce our laws, and, if Congress chooses to make 

changes to those laws, to do so through the process set forth by our Founders in a way that advances the 

interest of the nation. 

That is what the President has promised to do and has delivered to the American people. 
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Under President Trump's leadership, this administra tion has made great progress in the last few months 

toward establishing a lawful and consti tutional immigration system. This makes us safer and more secure. 

It will further economically the lives of millions who are struggling. And it will enable our country to more 

effectively teach new immigrants about our system of government and assimilate them to the cultural 
understandings that support it. 

The substantial progress in reducing illegal immigration at our border seen in recent months is almost 

entirely the product of the leadership of President Trump and his inspired federal immigration officers. But 

the problem is not solved. And without more action, we could see illegality rise again rather than be 

eliminated. 

As a candidate , and now in office, President Trump has offered specific ideas and legislative solutions that 

will protect American workers, increase wages and sa laries, defend our national security, ensure the public 
safety, and increase the general well-being of the American people. 

He has worked closely with many members of Congress, including in the introduction of the RAISE Act, 

which would produce enormous benefits for our country. This is how our democratic process works. 

There are many powerful interest groups in this country and every one of them has a constitutional right to 

advocate their views and represent whomever they choose. 

But the Department of Justice does not represent any narrow interest or any subset of the American people. 

We represent all of the American people and protect the integrity of our Constitution . That is our charge. 

We at Department of Justice are proud and honored to work to advance this vision for America and to do 
our best each day to ensure the safety and security of the American people. 

Thank you . 

Speaker: 
Attorney General Jeff Sessions 

Attachment(s) : 
Download ag letter re daca.pdf 

Topic(s): 
Immigration 

Component(s): 
Office of the Attorney General 
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Consideration of Deferred Action 
for Childhood Arrivals USCIS 

Form 1-8210 
OMB No. 1615-0124 
Expires O I /31/2019 

Department of Homeland Security 
U.S. Citizenship and Immigration Services 

A-I I 
Receipt Action Block 

For 
USCIS Case JD: 

Use 
Only D Requcstor interviewed 

Oil 

Returned: I I -0 
Received: I I Remarks 

~ 
Resubmitted : I I ~ Sent: I I 

To Be Completed by an Attorney or D Select th is box if Form G-28 is attached to 

I 
Attorney State Bar Number (!/ any): 

Accredited Representative, if any. represent the requestor. 

.,._ START HERE - Type or print in black ink. Read Form I-821D Instructions for information on how to complete this form. 

Part 1. Information About You (For Initial and 
Renewal Requests) 

I am not in immigration detention and I have included Fonn 
I-765, Appli cation for Employment Authori zation, and Fom1 
l-765WS, Fo nn 1-765 Worksheet; and 

I am requesting: 

1. D Initial Request - Consideration of DefetTed Action 
for C hildhood Arrivals 

OR 

2. D Renewal Request - Consideration ofDefeITed 
Action for Childhood Anivals 

AND 

For this Renewal request, my most recent period of Defe1Ted 
Action for Childhood Arriva ls expires _o_n _______ ~ 

(mmlddlyyyy) ..,. 

Full Legal Name 

3.a. Family Name 
(Last Name) 

3.b. Given Name 
(First Name) 

3.c. Middle Name 

U.S. Mailing Address (Enter the same address on 
Form 1- 765) 

4.a. In Care Of Name (if applicable) 

4.b. Street Number 
and Name 

4.c. Apt. D Ste. D Fir. D 

4.d . City or Town 

4.e. Slate CJ 4.f. Z lP Code 

Fonn 1-82 l D 01 /09/17 y 

Removal Proceedings In.formation 

5. Are you NOW or have you EVER been in removal 
proceedings, or do you have a removal order issued in any 
other context (for example, at the border or within tire 
United States by an immigration agent)? 

D Yes D No 

NOTE: The tem1 "removal proceedings" includes 
exclusion or deportation proceedings initiated before 
April 1, 1997 ; an Immigration and Nationality Act (INA) 
section 240 removal proceeding; expedited removal; 
reinstatement of a final order of exclusion, deportation, or 
removal; an INA section 217 removal after admission 
under the Visa Waiver Program; or removal as a criminal 
alien under INA section 238. 

If you answered "Yes" to Item Number 5., you must select a 
box below indicating your current status or outcome of your 
removal proceedings. 

Status or outcome: 

S.a. D Currently in Proceedings (Active) 

S.b . D Ctmently in Proceedings (Administratively Closed) 

S.c. 0 Terminated 

S.d. D Subject to a Final Order 

S.e. D Other. Explain in Part 8. Additional Information. 

5.f. Most Recent Date of Proceedings 

(mmlddlyyyy) ..,. ~,--------~ 

5.g. Location of Proceedings 
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Part 1. Information About You (For Initial and 
Renewal Requests) (con tinued) 

Other Information 

6. Alien Registration Number (A-Number) (if any) 

.... A -

7. U.S. Socia l Security Number (!f (lny) ~~-~------~ 
..... 

8. Date of Bi.tth (111111/ddlyyyy) ..... L...I _______ _, 

9. Gender D Male D Female 

10.a. City/Town/V illage ofBirth 

10.b. Country of B irth 

11. Current Coun try of Res idence 

12. Country o f Citizenship or Nationality 

13. Marital Status 

D Ma1Tied D Widowed D Si.t1gle D Divorced 

Other N ames Used ({/Applicable) 

If you need additional space, use Part 8. Additional 
Information . 

14.a. Family Name 
(Last Name) 

14.b. Given Name 
(First N(lme) 

14.c. Middle Name 

Form 1-82 10 01 /09/ 17 Y 

Processing Informadon 

15. Ethnicity (Select only one box) 

D Hispanic or Latino 

D Not Hispanic or Latino 

16. Race (Select all applicable boxe.s) 

D White 

D Asian 

D Black or African American 

D Arne1ican Indian or A laska Native 

D Native Hawaiian or Other Pacific Islander 

17. Heigh t Feet D Inches D 
18. Weight Pounds DD D 
19. Eye Color (Select 0 11 ly 011e box) 

D Black D Blue D B rown 

D Gray D Green D Hazel 

D Maroon D Pink D Unknown/Other 

20. Hair Color (Select only one box) 

D Bald (No hair) D Black D Blond 

D B rown D Gray D Red 

D Sandy D Wh ite D Unknown/ 
Other 

Part 2. Residence and Travel Information (For 
Initial and Renewal Requests) 

1. I have been continuously residing in the U.S . since at least 

June 15, 2007, up to the present ti.tne. D Yes D No 

NOTE: If you departed the United States for some period of 
time before your 16th birthday and returned to the United States 
on or a fter your 16th birthday to begin your ctment period of 
conti.trnous residence, and if this is an initial request, submit 
evidence tha t you established residence in the United States prior 
to 16 years of age as set forth in the instructions to this form. 

For Initial Requests: List your cmTent address and, to the best 
of your knowledge, the addresses where you resided since the 
date of your initial entry into the United States to preser:it. 

For Renewal Requests: List only the addresses where you 
resided since you submitted your last F01m I-821D that was 
approved. 

If you require additional space, use Par t 8. Additional 
Information. 
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Part 2. Residence and Travel Information (For 
initial and Renewal Requests) (continued) 

Present Aclch·ess 

2.a. Dates a t this residence (mmldd!yyyy) 

From ... I I To ... JPresent 

2.b. Street N umber 
and Name 

2.c. Apt. D Ste. D Fi r. D 

2.d. City or Town 

2.e. State .... I __ _ 2.f. ZIP Code 

Address 1 

3.a. Dates at this residence (mmldd/yyyy) 

From ... I I To ... LI ______ _, 

3.b. Street N umber 
and Name 

3.c. Apt. D Ste. D Fir. D ,_J _____ __ _, 

3.d. City or T own 

3.e. State D 3.f. ZIP Code L.---------' 

Address 2 

4.a. Dates a t this residence (mm!ddlyyyy) 

From ... I I To ... LI _ _ ____ _J 

4.b. Street N umber 
and N ame 

4.c. Apt. D Ste. D Fi r. D 

4.d. City o r Town 

4.e. State D 4.f. ZIP Code '-I ________ _, 
Address 3 

5.a. Dates at chis residence (111111/dd()'yyy) 

From ... , I To ... LI _ _____ ...,J 

S.b. Street Number 
and N ame 

5.c. Ap t. D Ste. D Fir. D 
L.._ ________ _J 

5.d. City or Town 

5.c. State D 5.f. ZIP Code '------- - -----

Fonnl-8210 Ol /09i l 7 Y 

Travel Information 

For Initial Requ ests : List all of your absences from the United 
States s ince June 15, 2007. 

For R en ewal R equests : List only your absences from the 
Uni ted States since you submitted your last Form 1-821 D that 
was approved. 

If you require additional space, use Part 8. Additional 
Information. 

Departure 1 

6.a. Departure Date (mmlddlyyyy) ....... I _______ _ 

6.b. Return Date (111111/ddlyyyy) ... .... I _______ -' 
6.c. R eason for Departure 

Departure 2 

7.a. Departure Date (111111/ddlyyyy) ....... I _ ______ _, 

7.b. Return Date (111111/dd/yyyy) ........ I _ _ _____ _J 

7.c. Reason for Departure 

8. Have you left the United States w ithout advance parole on 

or after August 15, 2012? D Yes D No 

9.a. W ha l country issued your last passport? 

9.b. Passport Number 

9.c. Passport Expiration Date 

(111111/dd/yyyy) ... ,.__ ____ _ __J 

10. B order Crossing Card Number (if any) 

I Part 3. For Initial Requests Only 

1. I initially an-ived and established residence in the U.S. 

prior to 16 years of age. D Yes D No 

2. Date of Initial Entry into the United States (on or about) 

(mm/dd/yyyy) )ll,,, LI _ ______ _, 

3. Place of Initial Ent1y in to the United States 
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Part 3. For Initial Req uests Only (continued) 

4. Immigration Status on June l 5, 2012 (e.g., No Lm~ful 
Status, Status Expired, Parole Expired) 

5.a. Were you EVER issued an Arrival-Departure Record 

(Forni 1-94, I-94W, or 1-95)? O Yes O No 

5.b. If you answered "Yes" to Item Number 5.a., provide 
your F o1111 l-94, l-94W, or I-95 number (if available). 

~ 

5.c. l fyou answered "Yes" to Item Number 5.a., provide the 
date your authorized stay expired, as shown on Forni I-94, 
I-94W, or I-95 (ifaPailable). 

(111111/ddlyyyy) ~ It._ _______ _, 

Education Information 

6. Indicate how you meet the education guideline (e.g., 
Grnduated.fi·om high school, Received a general 
educational development (GED) certificate or equivalent 
state-authorized exam, Currently in school) 

7. Name, City, and State of School Clmently Attending or 
Where Education Received 

8. Date of Graduation (e.g., Receipt of a Certificate of 
Co111pletion, GED certificate, other equiwt!ent state­
authorized exam) or, if cmTently in school, date of last 
attendance. (111111/dd!J.yvy) ~ 

'----------~ 
Milita1y Service Information 

9. Were you a member of the U.S. A1111ed Forces or U.S. 

Coast Guard? O Yes O No 

If you answered "Yes" to Item Number 9., you must provide 
responses to Item Numbers 9.a. - 9.d. 

9.a. Military Branch 

9.b. Service Start Date (mmlddlvyyy) ~ LI _______ _, 

9 .. c. Discharge Date (111111/ddlyyyy) ~ 
L------- ~ 

9.d. Type of Discharge 

Fonn 1-82 1 D O 1/09/ 17 Y 

Part 4. Criminal, National Security, and Public 
Safety Information (For Initial and Renewal 
Requests) 

If any of the following questions apply to you, use Part 8. 
A dditional I nformation to describe the circumstances and 
include a full explanation. 

1. Have you EVER been mTested for, charged with, or 
convicted of a felony or misdemeanor, including incidents 
handled in juvenile court, in the United States? Do not 
include minor traffic Fiolations unless they were alcohol-

2. 

3. 

4. 

5. 

or drug-related. O Yes O No 

If you answered "Yes," you must include a certified 
court disposition, arrest r ecord, charging document, 
sentencing r ecord, etc., for each arrest, unless 
disclosure is prohibited under state law. 

Have you EVER been arrested for, charged with, or 
convicted of a crime in any country other than the United 
States? O Yes 0 No 

If you answered "Yes," you must include a certified 
court disposition, arrest record, charging document, 
sentencing r ecord, etc., for each arrest. 

Have you EVER engaged in, do you continue to engage 
in, or plan to engage in te1rnrist activities? 

O Yes O No 

Are you NOW or have you EVER been a member of a 

gang? O Yes O No 

Have you EVER engaged in, ordered, incited, assisted, or 
otherwise participated in any of the following: 

5.a. Acts involving tqrture, genocide, or human trafficking? 

O Yes O No 

S.b. Killing any person? O Yes O No 

O Yes O No 5.c. Severely injuring any person? 

S.d. Any kind of sexual contact or relations with any person 
who was being forced or threatened? 0 Yes O No 

6. 

7. 

Have you EVER recrnited, enlisted, conscripted, or used 
any person to serve in or help an armed force or group 

while such person was under age 15? O Yes O No 

Have you EVER used any person under age 15 to take 
part in hostili ties, or to help or provide services to people 

in combat? O Yes O No 
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Part 5. Statement, Certification, Signature, and 
Contact Information of the Requestor (For Initial 
and Renewal Requests) 

NOTE: Select the box for either Item Number I.a. or l.b. 

I.a. D l can read and understand Engl ish, and have read and 
understand each and every question and instruction 
on th is form, as well as my answer to each question. 

1.b. D The interpreter named in Part 6. has read to me each 
and every ques tion and instruction on this fonn, as 
well as my answer to each question, in 

a language in which I am fluent. I understand each 
and every question and instruction on this fom1 as 
translated to me by my interpreter, and have provided 
true and correct responses in the language indicated 
above. 

Requestor 's Certification 

1 certi fy, under penalty of perjury under the laws of the United 
States of America, that the foregoing is trne and con-eel and that 
copies of documents submitted are exact photocopies of 
unaltered 01iginal documents. I understand that I may be 
required to submi t origin a l documents to U.S. Citizenship and 
Immigration Services (USCIS) at a later date. I also understand 
that knowingly and willfully providing materially false 
infomiation on this fo rm is a federal fe lony punishable by a 
fine, imprisonment up to 5 years, or both, under 18 U.S.C. 
section I 00 I. Furthem1ore, l authorize the release of any 
infomiat ion from my records that USCTS may need to reach a 
determination on my defen-ed action request. 

2.a. Reques to r's Signature 

-+'--~~~~~~~~~~~~~ 
2.b. Date of Signature (mmldd/yyyy) ~ LI ______ __, 

Requestor's Contact Information 

3. Requestor's Daytime Telephone Number 

4. Requestor's Mobile Telephone Number 

5. Requestor's Email Address 

Forml-8210 01 /09/ 17 Y 

Part 6. Contact Information, Certification, and 
Signature of the Interpreter (For Initial and 
Renewal Requests) 

lnte,preter's Full Name 

Provide the fo llowing information concerning the interpreter: 

l.a. Interpreter's Family Name (Last Name) 

l.b. Interpreter's G iven Name (First Nam e) 

2. Interpreter's Business or Organization Name (if any) 

Inte,preter's Nlailing Address 

3.a. Street Number 
and Name 

3.b. Apt. D Ste. D Fir. D 
3.c. City or Town 

3.d. S tate CJ 3.e. ZIP Code I 
3.f. Province 

3.g. Postal Code 

3.h . Country 

Jnte,preter's Contact Infoi·mation 

4. Interpreter's Daytime Telephone N umber 

5. Interpreter's Email Address 
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Part 6. Contact Information, Certification, and 
Signature of the Interpreter (For Initial and 
Renewal Requests) (continued) 

lnte,preter's Certification 

I certify that: 

I am fluent in English and which .__ _________ ___, 

is the same language provided i.n Part 5., Item Number l.b.; 

I have read to th is requestor each and every question and 
instrnction on th.is form, as well as the answer to each question, 
in the language provided in Part 5., Item NII mber l.b .; and 

The requeslor has infonned me that he or she understands each 
and every instruction and question on the fonn, as well as the 
answer to each question. 

6.a. Interpreter's Signature 

6.b. Date of Signanire (mmldd/yyyy) .,._ L/ ___ ___ ___J 

Part 7. Contact Information, Declaration, and 
Signature of the Person Preparing this Request, 
If Other than the Requestor (For Initial and 
Renewal Requests) 

Preparer's Full Name 

Provide the following infornrntion concerning the preparer: 

1.a. Prepare r's Family Name (Last Name) 

l.b. Prepare r's Given Name (First Name) 

2. Preparer's Business or Organization Name 

Form 1-82 1 D OJ /09/17 Y 

Preparer's Mailing A ddress 

3.a. Street Number 
and Name 

3.b. Apt. D Ste. D Fir. D 
3.c. City or Town 

3.d. State~ 3.e . ZIP Code / 

3.f. Province 

3.g. Postal Code 

3.h . Country 

Preparer's Contact Information 

4. Preparer's Daytime Telephone Number 

5. Preparer's Fax Number 

6. Preparer's Email Address 

Preparer's Declaration 

I declare that I prepared this Fonn 1-821 D at the requestor's 
behest, and it is based on all the infonnation of which I have 
knowledge. 

7.a. Preparer's Signature 

7.b. Date of Signature (111111/ddlyyyy) .... ,.__ ___ __ ___J 

NOTE: If you need extra space to complete any item within 
this request, see the next page for Par t 8. Additional 
Information . 
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Part 8. Additional Information (For Initial and 
Renevval Requests) 

If you need extra space to complete any item within this 
request, use the space below. You may also make copies of this 
page to complete and file .vith this request. Include your name 
and A-Number (if any ) at the lop of each sheet of paper; 
indicate the Page Number, Part Number, and Item Number 
to which your answer refers; and sign and date each sheet. 

Full Legal Name 

1.a. Fami ly Name 
(Last Name) 

l.b. Given Name 
(First Name) 

I.e. Middle Name 

2. A-Number (if any) 

.... A-

3.a. Page Number 3 .b. Part Number 

I I I I 
3.d. 

Fonn l-82 1D 01 /09/ 17 Y 

3.c. Item Number 

I I 

4.a. Page Number 4.b. Part Number 4.c. Item Number 

I I I I I 
4.cl. 

S.a. Page Number 5.b. Part Number 5.c. Item Number 

I I I I I I 
5.cl. 
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Presidential Documents 

Executive Order 13768 of January 25, 2017 

Enhancing Public Safety in the Interior of the United States 

By the authority vested in me as President by the Constituti on and the 
laws of the United States of America, including the Immigration and Nation­
ality Act (INA) (8 U.S.C. 1101 et seq.). and in order to ensure the public 
safety of the American people in communities across the United States 
as well as to ensure that our Nation's immigration laws are faithfully exe­
cuted, I hereby declare the policy of the executive branch to be, and order, 
as follows: 

Section 1 . Purpose. Interior enforcement of our Nation's immigration laws 
is cr itically important to the national security and public safety of the 
United States. Many aliens who illegally enter the United States and those 
·who overstay or otherwise violate the terms of their visas presen t a significant 
threat to national security and public safety. This is particularly so for 
aliens who engage in criminal conduct in the United States. 

Sanctuary jurisdictions across the United States willfully violate Federal 
law in an attempt to shield aliens from removal from th e United States. 
These jurisdictions have caused immeasurable harm to the American people 
and to the very fabric of our Republic. · 

Tens of thousands of removable aliens have been released into communities 
across the country, solely because their home countries refuse to accept 
th eir repatriation. Many of these aliens are criminals who have served time 
in our Federal, State , and local jails. The presence of such individuals 
in the United States, and the practices of foreign nations that refuse the 
repatriation of their nationals, are contrary to th e national interest. 

Although Federal immigration law provides a framework for Federal-State 
partnerships in enforcing our immigration laws to ensme th e removal of 
aliens who have no right to be in the United States, the Federal Government 
has failed to discharge this basic sovereign responsibili ty. We cannot faith­
fully execute the immigration laws of th e United States if we exempt classes 
or categories of removable aliens from potential enforcement. The purpose 
of this order is to direct executive departments and agencies (agen cies) 
to employ all lawful means to enforce the immigration laws of the United 
States. 

Sec. 2. Policy. It is the policy of the executive branch to: 

(a) Ensure the fa ithful execution of the immigration laws of the United 
States, including the INA, against all removable aliens, consistent with Article 
II, Section 3 of the United States Consti tution and section 3331 of title 
5 , United States Code; 

(b) Make use of all available systems and resources to ensure the efficient 
and fai thful execution of the immigration laws of the United States; 

(c) En sure that jurisdictions that fail to comply with applicable Federal 
law do not receive Federal funds, except as mandated by law; 

(d) Ensure that aliens ordered removed from the United States are promptly 
removed; and 

(e) Support victims, and the families of victims , of crimes committed 
by removable aliens . 

Sec. 3. Definitions. The terms of this order, where applicable, sh all have 
the meaning provided by section 1101 of title 8, United States Code. 
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Sec. 4 . Enforcement of the Immigration Laws in the Interior of the United 
States. In furtherance of the policy described in section 2 of this order, 
I hereby direct agencies to employ all lawful means to ensure the faithful 
execution of the immigration laws of the United States against all removable 
aliens. 

Sec. 5. Enforcement Priorities. In executing faithfully the immigration laws 
of the United States, the Secretary of Homeland Security (Secretary) shall 
prioritize for removal those aliens described by the Congress in sections 
212(a)(2). (a)(3). and (a)(6)(C), 235, and 237(a)(2) and (4) of the INA (8 
U.S.C. 1182(a)(2), (a)(3). and (a)(6)(C). 1225, and 1227(a)(2) and (4)), as 
well as removable aliens who: 

(a) Have been convicted of any criminal offense; 

Cb) Have been charged with any cr iminal offense, where such chaTge 
has not been resolved; 

(c) Have committed acts that constitute a chaTgeable criminal offense; 

(d) Have engaged in fraud or willful misrepresentation in connection 
with any official matter or application before a governmental agency; 

(e) Have abused any progrnm related to receipt of public benefits ; 

(f) Are subject to a final order of removal, but who have not complied 
with their legal obligation to depart the United States; or 

(g) In the judgment of an immigration officer, otherwise pose a risk to 
p ublic safety or national security. 

Sec. 6. Civil Fines and Penalties. As soon as practicable, and by no later 
than one year after the date of this order, the Secretary shall issue guidance 
and promulgate regulations, where .required by law, to ensure the assessment 
and collection of all fines and penalties that the Secretary is authorized 
under the law to assess and collect from aliens unlawfully present in the 
Un ited States and from those who facilitate their presence in the United 
States. 

Sec. 7. Additional Enforcement and Removal Officers. The Secretary, through 
the Director of U.S. Immigration and Customs Enforcement, shall, to the 
extent permitted by law and subject to the availability of appropriations, 
take all appropriate action to hire 10 ,000 additional immigration officers , 
who shall complete relevan t training and be authorized to perform the 
law enforcemen t functions described in section 287 of the INA (8 U.S .C. 
1357). 

Sec. 8. Federal-State Agreements. It is the policy of the executive branch 
to empower State and local law enforcement agencies across th e country 
to perform the functions of an immigration officer in the interior of the 
United States to the maximum extent permitted by law. 

(a) In furtherance of this policy, the Secretary shall immediately take 
appropriate action to engage with the Governors of the States, as well as 
local officials, for the purpose of preparing to enter in to agreements under 
section 287(g) of the INA (8 U.S.C. 1357(g)). 

(b) To the exten t permitted by law and with the consent of State or 
local officials, as appropriate, the Secretary shall take appropriate action, 
through agreements under section 287(g) of the INA, or otherwise, to author­
ize State and local law enforcement officials, as the Secretary determines 
are qualified and appropriate, to perform the functions of immigration officers 
in relation to the investigation , apprehension , or detention of aliens in 
the United States under the direction and the supervision of the Secretary. 
Such authorization shall be in addition to, rather than in place of, Federal 
performance of these duties. 

(c) To the extent permitted by law, the Secretary may structure each 
agreement u nder section 287(g) of th e INA in a manner that provides the 
most effective model for enforcing Federal immigration laws for that jmisdic­
tion. 

Case 3:17-cv-05235-MEJ   Document 1-15   Filed 09/11/17   Page 3 of 6



Federal Register I Vol. 82, No. 18 I Monday, January 30, 2017 I Presidential Documents · 8801 

Sec. 9 . Sanctumy Jurisdictions. It is the policy of the executive branch 
to ensure, to the fulles.t extent of the law, that a State, or a poli tical subdivi­
sion of a State , shall comply with 8 U.S .C. 1373. 

(a) In furth erance of this policy, the Attorney General and the Secretary, 
in their discretion and to the extent consistent with law, shall ensure that 
jurisdictions that willfully refuse to comply with 8 U.S.C. 1373 (sanctuary 
jurisdictions) are not eligible to receive Federal grants, except as deemed 
necessary for law enforcement purposes by the Attorney General or the 
Secretary. The Secretary has the authority to designate, in his discretion 
and to the extent consistent ·with law, a jurisdiction as a sanctuary jmisdic­
tion. The Attorney General shall take appropriate enforcement action against 
any entity that violates 8 U.S.C. 1373, or which has in effect a statute, 
policy, or prac tice that prevents or h inders the enforcement of Federal 
law. 

(bl To better inform the public regarding the public safety threats associated 
with sanctuary jurisdictions, the Secretary shall utilize the Declined Detainer 
Ou tcome Report or its equivalent and , on a weekly basis , make public 
a com prehensive list of criminal actions committed by aliens and any juris­
diction that ignored or otherwise fa iled to honor any detainers with resp ect 
to such aliens. 

(c) The Director of the Office of Management and Budget is directed 
to obtain and provide relevant and responsive information on all Federal 
gran t money that currently is received by any sanctuary jurisdiction . 

Sec. 10. Review of Previous Immigration Actions and Policies. (a) The Sec­
retary shall immediately take all approp riate action to terminate the Priority 
Enforcement Program (PEP) described in the memorandu m issued b y the 
Secretary on November 20, 2014, and to reinstitute the immigration program 
known as "Secure Communities" referenced in that memoran dum. 

(b) The Secretary shall review agency regulations, policies , and procedures 
for consistency with this order and, if required , publish for notice and 
comment p roposed regu lations rescinding or revising any regulations incon­
sisten t with this order and shall consider whether to withdraw or modify 
any incons istent policies and procedures , as appropriate and consistent with 
the law. 

(c) To protect our communities and better facilitate the identification , 
deten tion, and removal of criminal aliens within constitutional an d statutory 
parameters, th e Secretary shall consolidate and revise any applicable forms 
to more effectively communicate with recipien t law enforcement agencies. 
Sec. 11. Department of Justice Prosecutions of Immigration Violators. The 
Attorney General and the Secretai'y shall work together to develop and 
implement a program that ensures that adequate resources are d evoted to 
the prosecution of criminal immigration offenses in the United States, and 
to develop cooperative strategies to reduce violent crime and th e reach 
of transnation al criminal organizations into the United States. 

Sec. 12. Recalcitrant Countries. The Secretary of Homeland Security and 
the Secretary of State shall cooperate to effectively implement the sanctions 
provided by section 243(d) of the INA (8 U.S.C. 1253(d)), as appropriate. 
The Secretary of State shall, to the maximum extent permitted by law, 
ensure that diplomatic efforts and negotiations with foreign states include 
as a condition precedent the acceptance by those foreign states of their 
nati onals who are subject to removal from the United States. 

Sec. 13 . Office for Victims of Crimes Committed by Removable A liens. The 
Secretary shall direct the Director of U.S. Immigration and Customs Enforce­
ment to take all appropriate and lawful action to establish within U.S. 
Immigration and Customs Enforcement an office to provide proactive, tim ely, 
adequate, and professional services to victims of crimes committed by remov­
able a liens and the family members of such victims. This office shall provide 
quaiterly reports studying the effects of the victimization by criminal aliens 
presen t in the United S tates. 
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Sec. 14. Privocy Act. Agencies shall , to the extent consistent with applicable 
law, ensure that their privacy policies exclude persons who are not United 
States citizens or lawful permanent residents from the protections of the 
Privacy Act regarding personally identifiable in formation. 

Sec. 15. Reporting. Except as otherwise provided in this order , the Secretary 
and the Attorney General shall each submit to the Presiden t a report on 
the progress of the directives contained in this order within 90 days of 
the elate of this order and again within 180 days of the date of this order. 

Sec. 16. Tronsparency. To promote the transparency and situational aware­
ness of criminal aliens in the United States, the Secretary and the Attorney 
General are hereby directed to collect relevant data and provide quarterly 
reports on the fo llowing: 

(a) the immigration status of all aliens incarcerated under the supervision 
of the Federa l Bureau of Prisons; 

(bl the immigration status of all aliens incarcerated as Federal pretrial 
detainees under the supervision of the United States Marshals Service; and 

(cl the immigration status of all convicted aliens incarcerated in State 
prisons and local detention cen ters throughout the Un ited States. 

Sec. 17. Personnel A ctions. The Office of Person nel Management shall take 
ap propriate and lawful action to facilitate hiring personnel to implement 
this order. 

Sec. 18. General Provisions. (a) Nothing in this order shall be construed 
to impair or otherwise affect: 

(i) the authority granted by law to an executive department or agency, 
or the head thereof; or 

(ii) the functions of the Director of the Office of Man agement and Budget 
relating to budgetary, administrative, or legislative p roposals. 

(bl Th is order sh all be implemented consistent with applicable law and 
subject to the availability of appropriations. 
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(cl This order is not intended to, and does not, create any right or benefit, 
substantive or procedural, enforceable at law or in equity by any party 
against the United States, its departments , agencies , or entities , its officers, 
employees , or agents, or any other person. 

THE WHITE HOUSE, 
January 25, 2017. 
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Privacy Policy 2017-01 
Questions & Answers 

U.S. Citizen Definitions 

Who is a U.S. citizen? 
A person may become a U.S. citizen at birth, if: 

1. He or she was born in the United States or certain territories or outlying 
possessions of the United States, and subject to the jurisdiction of the 
United States; or 

ii. She or he had a parent_ or parents who were citizens at the time of your 
birth (if you were born abroad) and meet other requirements. 

A person may become a U.S. citizen after birth, if: 
i. She or he applies for "derived" or "acquired" citi zenship 

throu2:h parents, or 
ii. He or she app lies for naturalization. 

Who is a lawful permanent resident? 
A person is a lawful permanent resident if he or she enjoys the status accorded to 
an individual who has been lawfully accorded the privilege of residing 
permanently in the United States as an immigrant in accordance with immigration 
laws, and that status has not changed. 

Who is an immigrant? 
A person who is an alien in the United States, except one legally admitted under 
specific non-immigrant categories as discussed below in response to question 14. 
Additionally, a person who has entered without inspection, an illegal alien, is also 
considered an immigrant. 

Who is a non-immigrant? 
A person who is an alien seeking temporary entry to the United States for a 
specific purpose. The alien must have a permanent residence abroad (for most 
classes of admission) and qualify for the nonimmigrant classification sought. The 
nonimmigrant classifications include: foreign government officials, visitors for 
business and for pleasure, aliens in transit through the United States, treaty traders 
and investors, students, international representatives, temporary workers and 
trainees, representatives of foreign information media, exchange visitors, 
fiance(e)s of U.S. citizens, intracompany transferees, NATO officials, religious 
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workers, and some others. Most nonimmigrants can be accompanied or joined by 

spouses and unmarried minor ( or dependent) children. 

1. Why is the Policy changing? 
a. The Department of Homeland Security (DHS) is changing its policy regarding 

the extension of Privacy Act protections to all persons as directed by section 

14 of Executive Order 13768, which states, that " [a]gencies shall, to the extent 

consistent with applicable law, ensure that their privacy policies exclude 

persons who are not United States citizens or lawful permanent residents from 

the protections of the Privacy Act regarding personally identifiable 
information." Previously, DHS had provided the administrative protections of 

the Privacy Act to all persons, as permitted by regulatory guidance from the 

Office of Management and Budget. The policy of the current Administration 
is to grant Privacy Act protections only to those explicitly covered by the 
Privacy Act. 

2. What changes result from the new Policy? 
a. Generally, the new policy clarifies that immigrants and non-immigrants may 

only obtain access to their records through the Freedom of Information Act 
and may not be granted amendment of their records upon request. The 

Executive Order limits the rights and protections of the Privacy Act, subject to 
applicable law, to U .S. citizens and lawful permanent residents. The new 

policy requires that decisions regarding the collection, maintenance, use, 

disclosure, retention, and disposal of information being held by DHS conform 
to an analysis consistent with the Fair Information Practice Principles, see 
questions 7 and 8. 

3. What changes to the analysis of records and information disclosure under the 
Freedom of Information Act result from the new Policy? 

a. The new Policy does not change the analysis of records and information 

disclosure under the Freedom of Information Act (FOIA), an applicable law. 

Decisions to withhold information requested by third parties about immigrants 

and non-immigrants will be analyzed in accordance the FOIA exemptions at 5 
U.S .C. § 552(b)(6) or (b)(7)(C), which balance the public ' s right to know 

about government operations against the personal privacy interests of the 

subject. With respect to FOIA requests about oneself, an immigrant or non­

immigrant will receive those records that are not exempt under the FOIA, just 
like any other person. 
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4. What is the impact of the new Policy on the Judicial Redress Act? 
a. The new Policy has no effect upon the Judicial Redress Act, an applicable 

law. The Judicial Redress Act provides that " covered persons," who are 
citizens of covered foreign states, will have both administrative and judicial 
Privacy Act rights with respect to their information contained in "covered 
records," which are law enforcement in nature. This means that certain foreign 
nationals, currently citizens of the majority of European Union states, may 
seek access or amendment of their covered records held and covered by a 
DHS System of Records Notice (SORN), or pursue judicial redress for access, 
amendment, or wrongful disclosure of such records. For more information 
see, https:/ hvv,,.,v. justice. gov/opcl/ j udicial-redress-act-2015. 

5. What changes to the sharing or disclosure of information with the Congress 
result from the new Policy? 

a. The new Policy does not change the requirements for sharing information in 
full in response to a request from the Chairperson of Congressional 
Committee asking upon behalf of the Committee regarding a matter within the 
jurisdiction of the Committee. Such a response is normally confidential for 
use in support of the Committee's business and not a public disclosure. 
Similarly, the new Policy does not change how we respond to Congressional 
requests on behalf of constituents, who are U.S. citizens or lawful permanent 
residents, in that it is treated as a first-party Privacy Act request by consent of 
the constituent; nor does it change how we respond to Congressional requests 
on behalf of immigrants, non-immigrants, or other third parties (such as, state 
and local government, or the Congressperson asking in a personal capacity), 
in that it is treated as a Freedom of Information Act request. 

6. What changes to the sharing or disclosure of information with federal, state, and 
local law enforcement result from the new Policy? 

a. The new Policy, subject to the Judicial Redress Act or confidentiality 
provisions provided by statute or regulation, pennits the sharing of 
information about immigrants and non-immigrants with federal, state, and 
local law enforcement. The Policy requires that such sharing conform to an 
analysis based upon the Fair Information Practice Principles that demonstrates 
a consistent relationship between the purpose for collection of the information 
and intended use. 

3 

Case 3:17-cv-05235-MEJ   Document 1-16   Filed 09/11/17   Page 4 of 6



April 27, 2017 

7. What are the Fair Information Practice Principles (FIPPs)? 
a. The Fair Information Practice Principles (FIPPs) are principles that were first 

promulgated by the Department of Health, Education, and Welfare in 1973 
and have guided federal government information practices going forward. The 
concepts are integral to many privacy laws, including both the Privacy Act of 
1974 and to the E-Government Act of 2002, which also governs agency use of 
new teclmology. The eight foundational principles are: Transparency, 
Individual Participation, Purpose Specification, Data Minimization, Use 
Limitation, Data Quality and Integrity, Security, and Accountability and 
Auditing. For a discussion see question 8. 

8. How do the FIPPs inform the use and protection of information by DHS? 
a. The FIPPs inform the use and protection of information by DHS as follows: 

1. Transparency requires that DHS give public notice to its actions to 
collect information (e.g. , System of Records Notices and Privacy Impact 
Assessments, which are located on the DHS Privacy Office Website, 
and signage [see, w,vw.dhs.2.ov/privacv.]); 

ii. Individual Participation requires that, when appropriate, DHS involve 
the person in the decision whether or not to provide personal 
information to DHS (i .e. , make a choice); 

iii. Purpose Specification requires that DHS inform the public of its 
authority to collect the information that it seeks-in other words, say 
what information is sought, why it is being sought, and whether or not 
it' s submission is voluntary; 

1v. Data Minimization requires that DHS only seek to collect the 
information that it needs, based upon its authority and based upon the 
mission or operation that requires the information; 

v. Use Limitation requires that DHS use the information that it collects in 
a manner compatible with the purpose and authority that permit the 
collection; 

v1. Data Quality and Integrity require that DHS has means to ensure the 
accuracy of the information it collects, provides measures. to maintain 
the data free from corruption, and allow for corrections to data that 
become inaccurate or stale; 

vii. Security requires that DHS ensure its data systems are protected against 
intrusion, that user access is determined by mission assignments, and 
that remedial procedures exist to address the possibility of breach or 
data spills; 

viii. Accountability and Auditing require that DHS maintains the integrity 
of its systems such that it may find , use, and report upon the data 
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residing in those sys tems, and so that it may allow for independent 
audits to verify the accuracy of its reporting and its satisfaction of the 
prior seven principles. 

9. What access to records is available to immigrants and non-immigrants? 
a. Immigrants and non-immigrants may access their records through the 

Freedom of Information Act (FOIA). Any person, inespective of immigration 
status, may file a FOIA request with DHS for information about him or herself 
that DHS has in its possession and systems; he or she is entitled to a response 
that details the search for information about the person and informs him or her 
whether or not the records about them are released in full , released with 
certain portions masked in accordance with exemptions under the FOIA, or 
withheld in full. 

10. May immigrants and non-immigrants amend their records, which are held by 
OHS? 

a. Immigrants and non-immigrants may not request amendment of their records 
in accordance with the Privacy Act. DHS, however, as a matter of efficiency 
and accurate recordkeeping strives to keep all information in its possession 
current. When DHS becomes aware and is able to confinn that information in 
its possession is inaccurate or no longer relevant it may choose to update or 
dispose of such information in accordance with the terms of the Federal 
Records Act records disposition schedules that apply to the particular records 
under review. 

11. What impact does the new Policy have on immigrants and non-immigrants 
access to redress through the OHS Traveler Redress Inquiry Process (OHS 
TRIP)? 

a. The new Policy has no impact upon an immigrant or non-immigrant' s access 
to Redress through DHS TRIP. DHS TRIP provides traveler redress to all 
persons irrespective of immigration status. Individuals, including foreign 
nationals, or persons who believe they have been improperly denied entry, 
refused boarding for transportation, or identified for additional screening by 
DI-IS may submit a redress request through DHS TRIP. DHS TRIP is a s ingle 
point of contact for persons who have inquiries or seek resolution regarding 
difficulties they experienced during their travel screening at transportation 
hubs such as airports, seaports and train stations, or at U.S . land borders. For 
more information see, www.dhs.gov/trip. 
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