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EASTERN DIVISION

BRENDA K. MONROE, et al.,
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UNITED STATES OF AMERICA,
Amicus-Curiae,

CIVIL ACTION NO. 1327

COUNTY BOARD OF EDUCATION
MADISON COUNTY, TENNESSEE,
et al.,

Defendants.
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MEMORANDUM OF THE UNITED STATES iN SUPPORT
OF ITS PROPOSED FINDINGS
OF FACT AND CONCLUSIONS OF ILAW

Pursuant to this Court's request at the conclusion
of the hearing in this cause of August 29, 1972, the

United States, amicus curiae herein, hereby submitsthis

memorandum in support of its proposed findings of fact
and conclusions of law.
._ The plaintiffs’ Motion for Further Relief filed
May 23,.1972, raises the following issues:
1. Defendants present method of student assign-
ment does not meet current judicial standards, and as a
result has failed‘éo eliminate all vestiges of the dual

school structure with respect to at least three schools,

Denmark Elementary, West Junior High and West Senior High.



2. Defendants have failed to enforce their
present school zone lines under their present plan.

3. Defendants have failed to assign faculty
and staff in the district in accordance with this
court's order of January 16, 1970.

4, Defendants have demoted black staff in vio-
lation of federal law and have failed to ﬂire black
teachers in a non-discriminatory manner,

We file this memorandum to assist the Court in
evaluating the evidence presented and address the issues
raised, and if warranted, to suggest an orderly procedure
for resolving the issues.

I. PROCEDURAL HIéTORY

On May 21, 1964 the original order of desegregation
was entered in this case. In August, 1968 the plaintiffs
filed a Motion for Further Relief requesting that the
defendant school district be required to adopt a desegre-
gation plan;that would completely dismantle the dual school
system in Madison County. On May 7, 1969, this Court found
that the County operated a dual system based on race and
ordered the defendant school district to submit a new de-
segregation plan based on a geographic zoning by January 1,
1976. This order was subsequently amended by the Court on
December 16, 1969 pursuant to the Supreme Court decision in

Alexander v. Holmes County Board of Education, 396 U.S. 19

(1969) and Carter v. West Feliciana Parish School Board, 396

U.S. 290 (1969), to require the defendants to implement the
geographic zoning assignment plan by February 1, 1970 and
obtain the assistance of the Department of Health, Education

-

and Welfare in formulating such plans.



On January 2 and 15, 1970 respectively the defen-
dants and HEW filed proposed school desegregatidn plans
based on slightly different geographic zone lines. On
January 16, 1970 the Court approved tﬁe school district

© plan with certain modifications in zone lines in accord-
ance with the HEW proposal. This geographic zone line
plan continues to be the basis of student assignment at
the present time.
II. FACTS

1. Student and Faculty Assignments

Prior to the 1970 school year, Denmark Elementary,
West Junior High and West Senior High Schools had an all
black student body and were constructed and maintained
for black students.ﬁ (Tr. p. 124 and Court order of May 7,
1969)., The student enrollments for these three schools
for the 1970, 1971 and 1972 school years are as follows:

1970 1971 1972
98 B W %B B W % B W

Y

School

Denmark Elementary 957% 527 24 967 523 20 95% 492 12

West Junior H. S. 89% 373 42 87% 357 54 907 346 37

West Senior H. S. 977 300 10 96% 290 15 957% 299 16

At the present time over 60 per cent of the black

secondary students attend West Junior and Senior High
Sch051s (645 out of 1074); over 38 percent of the black
elementary students in the system attend Denmark Elementary.
The faculty assignments for the three schools during the

1971-72 and 1972-73 school jears are as follows:

’ 1970-71 1971-72
School B W %B B W 7B

Denmark Elementary 12 11 52.2 12 11 52.2
West Junior H. S. 15 7 68.2 14 8 63.6
West Senior H. 5. 9 9 50.0 9 10 47.4
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The Court approval of the desegregation plan sub-
mitted by the defendants in January, 1970 was based, in
large part, on the defendants' projected student enroll-
ments for each school in the district. However, the
defendants did not meet the 1971-72 projection%{ in seven

schools as shown below:

1971-72 School Year

Actual Pmjected

Student Enrollment Student Enrollment
School B W I # B W T 7B
Beech Bluff Elem. 64 261 325 19.7 113 193 309 36.5
Denmark Elem. 523 20 543 96.3 429 96 525 81.7
Pope Elem. 165 379 544 30.3 259 348 607 42.7
Northside J. H. 159 473 632 25.2 190 311 501 38.0
Northside S. H. 114 - 391 505 22.8 155 269 424 60.1
West J. H. 357 54 411 86.9 361 123 484 74.6
West S. H. 290 15 305 95.1 315 143 458 68.8

There was little change between the student enrollments
for 1970-71 and 1971-72. See Appendix A for 1970-71
statistics.

In conimnction with the projected enrollment
figures, it appears that many white students attended
schools outside the zones where they legally reside dur-
ing the 1971-72 school year. Severai incidents of zone
jumping were reported to the defendant school district.
(Tr. 54, 55) Althoughythe Board appears to have taken
some action to ensure proper attendance of students based

upon complaints they received, it did not make a detailed

1/ Actual statistics taken from Defendants' July 1972
Report to the Court; projected enrollments taken from
plan approved by court.
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inquiry to determine whether white and black children
were attending the schools to which they had been as-
signed according to the projections of the plan. (Tes-
timony of Superintendent Walker, Tr. 115). For example,
approximately 130 white students who were projected into
West High School did ﬁot attend. At the same time if a
detailed study were made, it may reflect why approximately
120 whites are attending Northside High School and approxi-
mately 80 white students-are attending Southside High

who ware not projected there. Similarly approximately

75 white students were projected into Denmark Elementary
who did not attend; at Young Elementary there are over 180
white students attending who were not projected there.

The defendants placed portable classrooms at the
several schools to accommodate overcrowded conditions
rather than take advantage of space available at other
schools where students could have been reassigned to
further deseg;egation. For example, defendants have placed
classrooms at the predominantly white Northside and Beech
Junior High Schools. The Board did not consider taking
advantage of classroom space available at the predomi-
nantly black West Junior High School for the 1971-72 and
1972-73 school year since the present order did not re-
quire it. (Tr. 154-55). There was also classroom space
available at the predominantly white Westover Elementary
School for the 1971-72 and 1972-73 school years, but the
Board added a portable classroom at Denmark to slleviate

the overcrowding there. (Tr. 187),
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After the first semester of 1970, the defendants
did not utilize the majority-to-minority transfér pro-
vision., However, Mr. Walker recognized that the trans-
fer provision 'was one method of increasing the effec-
tiveness of desegregation.'" (Tr. p. 106, 284),

Defendants' January 1970 Court order required that
black teachers in the system be assigned to each school
in the same ratio as they are throughout the entire
system. Six schools for the 1971-72 school year did not
come within 10 percent of meeting the 66-347 faculty
ratio required by the'January, 1970 court order.g/ For
the 1972-73 school years, seven schools did not come
within 10 percent of meeting the ratio.

The following chart illustrates the faculty assign-

ments for the above mentioned schools for the two years:

. 1971-72 1972-73
School B W T B B W T BL
Denmark 12 11 23 52.2 12 11 23 52.2
East 5 10 15 33.3 5 2 9 55.6
Huntersville 4 3 7 57.1 4 15 20 20.0
Mercer 3 4 7 42,9 3 3 6 50.0
Westover 2 7 9 22.2 2 6 8 25.0
Southside Sr.H. 5 18 23 21.7 5 19 24 20.8
West Jr. H. 15 7 22 68.2 14 8 22 63.6
West Sr. H. 9 9 18 50.0 9 10 19 47.4

g/ Four schools did not come within 15 percent of
meeting the ratics, the standard which the defendants
used, Tr. p. 182. Board of Education of Oklahoma City
v. Dowell, 375 F. 2d 158 (10th Cir., 1967) held approxi-
mately 10% to be reasonable tolerance.




2. TFaculty Demotion

As a result of the defendants school desegregation
order in 1970, five schools were closed. (Tr. 62). Two
of the former black principals at the closed schools were
reassigned as classroom teachers in the system, the three
remaining black principals retained their position as
principals or assistant principals. (Tr. 62-64). The
"record reflects that the defendants reassigned these black
principals on the basis of the qualifications of the five
principals affected by the school ciosings and did not
consider the qualifications of all the principals in the
system. (Tr. 65-66).

3. Faculty Hiring

_ ﬁefendants hire black teacheré into the system in
the same proportion to the number of black students in
the system, (fr. 190, 311, 355). The defendants hired
three black teachers and 15 white teachers for the 1972-73
school yeé%{

Fo? the 1971-72 school year the defendants em-
ployed four black principals and all were assigned to
black schools with bléck faculties. (Tr.307). The defen-
dants employed four black principals for the 1972-73 school

4/

year aﬁaﬁaséignedfqne'to a formerly white school.

3/ July 1972 Report to Court.

4/ July 1972 Report to Court.
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ITII. DISCUSSION

Prior to the filing of this lawsuit, the Madi-
son County Board of Education operated a segregated
school system based on race. (Testimony of Superinten-
dent Walker, Tr. 124 and Court opinion of May 7, 1970).

In January 1970 this Court approved the existing
desegregation plan. It appears that the Board takes the
position that it has a "unitary school system'" (Tr. p.
118) and no further steps are necessary.

On April 20, 1971 the Supreme Court again enunci-
ated the judicial standards for desegregating a dual
school system. Chief Justice Burger stated that "school
authorities should make every effort to achieve the great-
est possible degree of actual desegregation and will thus
necessarily be concerned with the elimination of one race
schools." Swann v. Board, 402 U.S. 1, at p. 26. In its

opinion the Court cited with approval the Green [Green v.

County School Board, 391 U.S. 430 (1968)] holding that

”séhool authorities are clearly charged with the affirma-

tive duty to take whatever steps might be necessary to

“convert to a wunitary system in which racial discrimina-

tion would be eliminated root and branch." Swann, p. 15.
The Court has said that "where the school authority's

proposed plan for conversion from a dual to a unitary sys-

tem contemplates the continued existence of some schools

that are all or predominantly of one race,” the Board has

the burden of showing that such assignments are not the
result of "present or past discriminatory action.”

Swann, p. 26. See also Northeross v. Board of Education
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of Memphis, Nos. 72-17-3-31 (6th Cir., August 29, 1972).

Three formerly black schools, Denmark Elementary, West
Junior High and West High Schools were constructed and
maintained for black students. These schools have never
been desegregated in accordance with the_§y339 guidelines.
The Board has never proposed an alternative plan to de-
segregate these three predominantly black schools '"to

the greatest possible degree''nor has the Board justified
with facts their continued existence. Rather the
Superintendent has said that although West Senior High

was 95% black it was ''desegregated' since the school served
a single zone (Tr. p. 119); he testified with respect to
the majority-to-minority transfer provision that the

board did not feel it necessary to come back in the Court
and secure permission to utilize that provision, (Tr.

pp. 108-09) although he recognized that the provision was
one way of increasing the effectiveness of desegregation,
(Tr. pp. 106, 284); although the Board did take some
action, it did not make a detailed inquiry to determine

why ‘it did not meet its projected enrollments (for example,
whether white students were zone jumping from the West

High School zone to the contiguous Northside High School



zone or Southside High School zone), and the Board

placed portable classroéms at predominantly whité high

schools to relieve overcrowding rather than assign

white students to the predominantly black West High

since the present court order did not require it. (Tr. 154,155)
It appearé that the Board may have misunderstood

its legal duty under Swann to take ''whatever steps' are

necessary to convert to a ''unitary system'. It is a

well-founded principle in school desegregation cases

that the board has tﬁe primary responsibility for assess-

ing and solving problems incidental to the maintenance of

a unitary school system. Brown v. Board of Education,

349 U.S. 294, 299 (1954); Green, supra, p. 442; Swann,

supra, p. 15.

The defendants also contend that the residential
pattern of the district accounts for the racial composi-
tion of the schools. However, the defendants prépared
the zone lines presently in operation which have resulted
in a pattern of racially identifiable schools. The courts
have long held that geographic zonelines may not, con-
sistent~§ith Fourteenth Amendment mandates, be drawn to

conform to the racial compositions of the neighborhoods

in its districts, Northcross v. Board of Education of

Memphis, Nos. 72-1630-31, (6th Cir., August 29, 1972);

Kelley v. Metropolitan Countyv Board of Education of Nash-

ville, Tennessee, 436 F. 2d 856 (6th Cir., 1970); Robinson

v. Shelby County Board of Education, 442 F. 2d 255 (6th

Cir., 1971).
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United States v. School District 151 of Cook County,

Illinois, 286 F. Supp. 786 (N.D. I1l., 1968), nor may
school districts intentionally build upon private re-

sidential discrimination. Taylor v. Board of Education

School District of City of New Rochelle, 294 F. 2d 36

(C.A. 2, 1961); Brewer v. Norfolk School Board, 397 F.

2d 37 (C.A. 4).- "Geographic zoning, like any other at-
tendance plan adopted by a school board -- is acceptable
only if it tends to disestablish rather than reinforce

the dual system of segregated schools.' United States v.

Greenwood Municipal Separate School District, 406 F. 2d

1086 (5th Cir., 1969).

Defendants have said that alternative student as-
signment plans are available to them and could be imple-
mented without disruption. Although, the Board says that
such alternative plans may require transportation, (Tr.
330) the record does not reflect whether an increase in
transportation would be required or merely the changing

of existing routes. Compare Swann, supra, 402 U.S. at 30.

Both the courts and proposed legislation suggest ways to

comply with the law while holding transportation to a
5/

minimum,

5/ See, e.g., the proposed Equal Educational Opportunities
Act of 1972 (H.R. 13915) Sections 402 and 403; United States
v. TEA, F. 2d ___ (5th Cir., 1972), slip op. at 75-79

e et st

(copies attached).
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Based on this record, the Board has a legal obli-
gation to consider an alternative plan for the three
schools. If the alternate plan proposes the continued
existence of any of the three predominantly black schools,
the school board should include in the plan the facts re-
lied upon to justify the continued existence of the black
schools and further the Board should provide options to
fully desegregate the three schools.v

There have been several complaints of students
attending schools out of zone and with regard to these
complaints the Board appearé to have taken some action
by notifying the parents and students that attendance out-
side of residence is not permitted.5 (Tr. p. 56) From the
actual and projected student enrollment statistics (cited
supra, p. 5) it appéars that there may exiét considerable
attendance out of zone by white students assigned to for-
'merly‘biack schools. Therefore, it is suggested that the
Board be required to conduct a survey to determine whethex
students are attending the proper school. One method of
ascertaining this information may be to list a roster of
student assignments by their proper school, determine
which students are not attending the school, and finally
determine if any of the students not attending their proper
schools are attending other schools in the system. This
may demonstrate, in part, why the projected enrollments
were not met at ce?tain schools.

The Board also ought to consider the implementation
of the majority-to-minority transfer provision. Such a pré—

vision has long been recognized by the courts "as a useful

part of every desegregation plan." Swann, supra, p. 26.

As the Supreme Court said, "in order to be effective, such

-
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a transfer arrangement must grant the transferring stu-

dents free transportation and space must be made available
in the school to which he desires to move.' Swann, p. 27.

2. Faculty and Staff Assignment

In desegregating a dual system, black teachers
are to be assigned to each school in proportion to their
ratio in the entire system. The defendants have failed
to meet the ratio in six scheools for the 1971-72 school
year and seven schools for the 1972-73 school year. See
chart, p. 6, supra.

Faculty desegregation is a necessary corollary to
the conversion to a unitary system of student assignment.
Under their plan the defendants must desegregate the
faculty and administrative staff throughout the school
district in accordance with the order of this Court of
January 16, 1970, and current judicial standards. Swann,

supra, at 19, Singleton v. Jackson Municipal Separate

School District, 419 F. 2d 1211 (5th Cir., 1969); United

States v. Jefferson County, 372 F. 2d 836 (1966); United

States v. Board of Education of City of Bessemer, 349 F.

2d 44 (5th Cir., 1968); Kier v. County School Board of

Education, Augusta County, 249 F. Supp. 239 (1966).

‘If pursuant to desegregation, it becomes necessary
to close schools, federal law requires that Boards take
appropriate steps to ensure that black faculty are not
subject to racially discriminatory practices.

Under the 1970 court order and Sineleton v. Jack-

son Municipal Separate School District, supra, see also

United States v. TEA (La Vega), 459 F. 2d 600 (5th Cir., 1972)

the Madison County board is under an obligation to adopt

_13"’ -~



non-racial dbjective criteria and apply such criteria

to all the étéfi (e.g., principals, coaches, band
directors, etc.) before a demotion occurs. The order

in this case requires the Board to adopt the HEW faculty
plan commencing with the year 1970-71. The HEW plan
sets forth faculty and staffvguidelines as enunciated
in Singleton, as follows:

If there is to be a reduction in the
number of principals, teachers, teacher-
aldes or other professional staff employed
by the school district which will result
in a dismissal or demotion of any such
staff members, the staff member to be dis-
missed or demoted must be selected on the
basis of objective and reasonable non-
discriminatory standards from among all the
staff of the school district. In addition,
Af there is any such dismissal or demotion,
no staff wacancy may be filled through re-
eruitment of a person of a race, color or
mational origin different from that of the
individual dismissed or demoted until each
@iisplaced staff member who is qualified has
had an opportunity to fill the vacancy and
has failed to accept an offer to do so.

" Prior to such a reduction, the school
Board will develop or require the develop-
ment of non-~racial objective criteria to
be used in selecting the staff member who
#s to be dismissed or demoted. These cri-
teria shall be available for public inspec-
ftion and shall be retained by the school
district. The school district also shall
record and preserve the evaluation of staff
members under the criteria. Such evalua-
tion shall be made available upon request

-~ o the dismissed or demoted employee.
"*Demotion' as used above includes any
reassignment (1) under which the staff
mzmber receives less pay or less respon-
sibility than under the assignment he
tmld previeusly, (2) which requires a
lesser degree of skill than did the
assignment he held previocusly, or
€3) under which the staff member is
acked to teach a subject or grade other
Ehan one for which he is certified or for
sihiich he has had substantial experience
within a reszsonably current period. 1In
general and depending upon the subject
matter invelved, five years is such a
weasonable period.
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Upon the closing of Rosenwald and.Tri-Community
Elementary Séhqols, it appears that the Board did not
apply the précedures to Mrs. H, Hearnton and Mrs. M.
Williams as required in the order. The Board did not
select the staff member to be dismissed or demoted on the
basis of objective and reasonable non-discriminatory stan-
dards from among all the staff of the school district but
rather the Board considered the qualifications of only
the affected black principals. (TIr. 65-66)

Although the record does reflect some statistical
evidence of alleged discriminatory hiring practices, the
record dées not indicate whether any qualified black ap-
plicants were rejected. However, the defendants should
reexamine their hiring policies to determine whether quali-
fied black applicants are not being hired on the basis of
their present policies. In addition, the Board should
assign principals in a non~discriminatory manner.

IV. RELIEF

Based dpon the record in this case, we suggest
the following relief: That the Court require the defen-
dants to submit an alternative desegregation plan for
student assignment to the plan currently being imple-
vmented for the full desegregation of the three remaining
predominantly black schools (Denmark Elementary, West
Junior and West Semior High) in the district for the
second semester of the 1972~73 school year. With respect
to the other schools where the projected enrollments were
not met, the Board should be required to take appropriate
steps to enforce the present school zone lines in order

to make the plan effective, We feel at this time, how-

ever, that except for the three predominantly black
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schools mentioned above, that the Board ought to have
the opportunity to make the plan work. A majority-to-
minority transfer provision with transportation provided
to the students should also be a part of the desegrega-
tion plan.

With respect to the faculty, the Board should be
required to make their faculty assignments for the
second semester of 1972-73 school year in conformity
with this Céurt's order of January 1970 and Swann.

Furthermore, the Board should adopt objective non-
racilal criteria (similar to that criteria adopted in

La Vega) supra, and applying the criteria to all princi-

pals in the system including the two black principals who
were demoted after their schools were closed in 1970.
(Mrs. M. Hearnton - Rosenwald School and Mrs. M. Williams
- Tri-Community Elementary School).

0f the group, the most qualified persons based upon
the criteria oﬁght to be principals. If principal vacan-
cies occur subsequent to any demotion, the demotees are
to receive first considerations for such vacancies.

Additionally we suggest that the defendants file
with the Court, with copies to all parties, as part of
their ﬁéw student assignment plans theinformation as out-
lined in Appendix B of this memorandum.

Respectfully submitted,

DAVID L. NORMAN
Assistant Attorney General

ANDREW J. RUZICHO
ETHEL-A. OLLIVIERRE
Attarneys

Department of Justice
Washingtqn, D. C. 20530



1970-71 Student Enrollment

APPENDIX A

School

West J.H.S.

West S.H.S.
Westover Elem.
J.B. Young Elem.
Southside H.S.
Southside Elem.
Pope Elem.
Pinson Elem.
Nova Elem.
Northside H.S.
Northside J.H.S.
Mercer Elem.
Malesus
Huntersville
East Elem.

Beech Bluff H.S.
Denmark Elem.

Grade
Struggggg
7-9
10-12
1-6

K-6 (Spec.

10-12
7-9

1
£~ o

o
L
-t
N

N

!
DN NN OV &
~~

Vihlw.b»drr~ub4717iw

Spec.
Spec.

Ed)

Ed)
Ed)

|

373
300
55
78
64
77
184
35
95
111
174
76
79

8Y
73
527

=

42

10 -

140
561
453
527
356
123
234
308
425

34
373

220
232
24

415
310
195
639
517
604
540
158
329
509
599
110
452

14
309
305
551

%B

89.
97.
28,
12.
12.
12.
34.
22.
28.
21.
29.
69.
17.
35.
28.

24

95.

NN N cc

o o
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APPENDIX B

REPORTING PROVISIONS

1. Student enrollments for each school and grade

2. Faculty assignments for each school by race.

3. Projected student énrollments for each échool
and grade by race for the following school year.

4. List of all faculty and staff demotions and
promotions by school and ;ace.

5. The number of applicants b& race for faculty
positions.

6. The number of teachers and administrative
staff hired and fired for each school by race.

7. List the number of student transfers granted
by race, including the reason the transfer was granted
and the schools involved in the reassignment.

8. List the number of students transported by

school and race.



IN THE UNITED STATES DISTRICT COURT FOR THE ;
WESTERN DISTRICT OF TENNESSEE

EASTERN DIVISION

BRENDA K. MONROE, et al.,
Plaintiffs,
UNITED STATES OF AMERICA,

Amicus-Curiae,
CIVIL ACTION NO. 1327

COUNTY BOARD OF EDUCATION
MADISON COUNTY, TENNESSEE,
et al.,

Defendants.
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PROPOSED FINDINGS OF FACT
AND CONCLUSIONS OF IAW

Proposed Findings of Fact

1. Thé Madison County School District is a
school district created and existing under the law of
the State of Tennessee.

2. The Board of Trustees and the Superintendent
of Schools is responsible under Temnessee law for the
~operation of the school system.

3. As a result of plaintiffs' Motion for Further
Relief filed in August 1968 requesting that the defen-
dants be required to adopt a desegregation plan that

would completely dismantle the dual school system in



Madison County; this Court on May 7, 1969, found that
the county operated as a dual school system‘based on
race and ordered the defendants to submit a new desegre-
gation plan for the 1970-71 school year by January 1,
1970, based on a geographic zoning.

4. This order was amended by the Court on
December 16, 196% pursuant to the Supreme Court de-

cisions in Alexander v. Holmes County Board of Education,

396 U.S. 19 (1969) and Carter v. West Feliciana Parish

School Board, 396 U.S. 290 (1969), to require implemen-

tation of the geographic zone assignments by February 1,
1970 and the assistance of HEW in formulating such plans.

5. On January 2 and 15, 1970 respectively the
defendants and HEW filed proposed school desegregation
plans based on slightly different geographic zone. On
January 16, 1970 this Court approved the defendant school
board‘é plan w@th certain modifications in zone lines in
accordance with the HEW proposal. This geographic zone
plan continues to be the basis of student assignment at
this present time.

6. The plaintiffs' Motion for Further Relief
filed on May 23, 1972 raised the following issues:

a. Defendamts present method of student assign-
ment does not meet current judicial standards, and as a
result has failed to eliminate all vestiges of the dual
school structure wi%h respect to at least three schools,

Denmark Elementary, West Junior High and West Senior High.
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b. Defendants have failed to enforce their zone
lines under their present plan.

c. Defendants have failed to assign faculty and
staff in accordance with this Court's order of January
16, 1970.

d. Defendants have demoted black staff in viola-
tion of federal law and have failed to hire black
teachers in a non-discriminatory manner.

7. Prior to the 1970 school year, Denmark Elemen-
tary, West Junior High and West Senior High Schools had
an all black student body and were constructed and main-
tained for black students. (Tr. p. 124 and Court order
of May 7, 1969) The student enrollments for these three
schools for the 1970, 1971 and 1972 school years are as
follows:

_ 1970 1971 1972
School 8 B W %B B W %B B W

Pnan — — — —— ———r ——

Denmark Elementary 95% 527 24 96% 523 20 95% 492 12
West Junior H. S. 89% 373 42 87% 357 54 907 346 37
West Senior H. S. 97% 300 10 96% 290 15 95% 299 16

At the present time over 60 per ceunt of the black
secondary students attend West Junior and Senior High
Schools. (645 out of 1074); over 38 percent of the black
eleﬁgntary students in the system attend Denmark Elemen-
tary. The faculiy assignments for the three schools
during the 1971-72 and 1972-73 school years are as

- %

follows:



1970-71 1971-72
School B W 7B B W 7B

oSy

Denmark Elementary 12 11 52.2 12 11 52.2
West Junior H. S. 15 7 68.2 14 8 63.6
West Senior H. S. 9 9 50.0 9 10 47.4

8. The Court approval of the desegregation plan
submitted by the defendants in January, 1970 was based,
in large part, om the defendants' projected student en-
rollments for each school in the district. However, the

1/

defendants did not meet the 1971-72 projections, in seven

schools as shown below:

1971-72 School Year

Actual Projected

Student Enrollment Student Enrollment
School B W T # B W T 7B
Beech Bluff Elem. 64 261 325 19.7 113 193 309 36.5
Denmark Elem. 523 20 543 96.3 429 96 525 §81.7
Pope Elem. 165 379 544 30.3 259 348 607 42.7
Northside J.H. 159 473 632 25.2 190 311 501 38.0
Northside S.H. 114 391 505 22.8 155 269 424 60.1
West J.H. 35% 54 411 86.9 361 123 484 74.6
West S.H. 290G 15 305 95.1 315 143 458 68.8

~9. During the 1970-71 school year the district

1

enrolled 6,556 students, 4,161 white and 2,395 black

and operated 17 schools with the following racial com-

position:

Student Enrollment
School Grade Structure 3B W T %B
West J.H.S. 7-9 373 42 415 89.8
West S.H.S. 10-12 300 10 310 97.
Westover Elem. i-6 55 140 195 28.2
J.B. Young Elem. K-6 (Spec. Ed) 78 561 639 12.2
Southside H.S. 10-12 64 453 517 12.3
Southside Elem. 7-9 ‘ 77 527 604 12.7
Pope Elem. K-6 184 356 540 34,
Pinson Elem. E-6 35 123 158 22.1
Nova Elem. -4 .95 234 329 28.8
Northside H. S. 10-12 111 398 509 21.8
Northside J.H.S. 7-9 174 425 599 29,
Mercer Elem. i-6 76 34 110

1/ Actual statistics taken from Defendants' July 1972
Report to the Court; projected enrollments taken from

plan approved by court.

-4 -



Malesus 1-6 (Spec. Ed) 79 373 452 17.4
Huntersville 4-6 (Spec. Ed) 5 9 14 35.7
East Elem. K-6 89 220 309

Beech Bluff H.S. 1-12 73 232 305 24.
Denmark Elem. K-6 527 24 551 95.6

10. During the 1971-72 school year the defendants
operated 17 schools and enrolled 6,928 students, 2,432
black and 4,496 whit%{ There was little chaﬁge between
the student enrollments for 1970-71 and 1971-72.

11. It appears that many white students attended
schools outside the zones where they legally reside dur-
ing the 1971-72 school year. Several incidents of zone
jumping were reported to the defendant school district.
(Tr. 54, 55) Although the Board appéars to have taken
some action to ensure proper attendance of students
based upon complaimnts they received, it did’not make a
detailed inquiry to determine whether white and black
children were attending the schools té which they had
been assigned according to the projeétions of the plan.
(Testimony of Superintendent Walker, Tr. 115). For
exanple, approximately 130 white students who were pro-
jected into West High School did not attend. At the
same time if a detailed study were made, it may reflect
why approximately 120 whites are attending Northside
High Scheool and approximately 80 white students are at-
tending Southside High who were mnot projected there.
Similarly approximately 75 white students were projected
into Demmark Elementary whordid not attend, at Young
Elementary there are over 180 white students attending

who were not projected there.

2/ Defendants' Memorandum of Information submitted to
the Court in July 1972.
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12. The defendants placed portable classrooms
at the several schools to accommodate overcrowded éon-
ditions rather than take advantage of space available
at other schools where students could have been reas-
signed to further desegregation. For example, defen-
dants have placed classrooms at the predominahtly white
Northside and Beech Junior High Schools. The Board did
not consider taking advantage of classroom space avail-
able at the predominantly black West Junior High School
for the 1571-72 and 1972-73 school year since the pre-
sent order did not require it. (Tr. 154-55). There
was also classroom space available at the predominantly
white Westover Elementary School for the 1971-72 and
1972-73 school years, but the Board added a portable
classroom at Denmark to alleviate the overcrowding there.
(Tr. 187}

13. After the first semester of 1970, the de-
fendants did not utilize the majority-to~minority trans-
fer provision. Howewver, Mr. Walker recognized that the
transfer provision "was one method of increasing the
effectiveness of desegregation.'" (Tr. p. 106, 284)

714, Defendants' January 1970 Court order required
that black teachers in the system be assigned to each
school in the same ratio as they are throughout the entire
system. S8ix schools for the 1971-72 school year did not

come within 10 percent of meeting the 66-34% faculty

-6 -



3/
ratio required by the January, 1970 Court order.

For

the 1972-73 school year, seven schools did not come

within 10 percent of meeting the ratio.

The following chart illustrates the faculty as-

signments for the above mentioned schools for the two

years:
1971-72 1972-73
School B W I %% B W T 7B
Denmark 12 11 23 52.2 12 11 23 52.2
East 5 10 15 33.3 5 2 9 55.6
Huntersville 4 3 7 57.1 4 15 20 20.0
Mercer 3 4 7 42.9 3 3 6 50.0
Westover 2 7 9 22.2 2 6 8 25.0
Southside S.H. 5 18 23 21.7 5 19 24 20.8
West J.H. 15 7 22 68.2 14 8 22 63.6
West S.H. 9 9 18 50.0 9 10 19 47.4

15. As a result of the defendants school desegre-

gation order in 1970, five schools were closed. (Tr. 62)
Two of the former black principals at the closed schools
were reassigned as classroom teachers in the system, the
three remaining black principals retained their position
as principals or assistantprincipals. (Tr. 62-64) The
record reflects that the defendants reassigned these
black principals on the basis of the qualifications of
the five principals affected by the school closings‘and
did<£6t consider the qualifications of all the principals
in the system. (Tr. 65-66)

16. Defendants hire black teachers into the sys-

tem in the same proportion to the number of black students

3/ Four |schools did not come within 15 percent of meeting
the ratios, the standard which the defendants used, Tr.
p. 192.



in the system, (Tr. 190, 311, 355). The defendants
hired three black teachers and 15 white teachers for the

1972-73 school year. (July 1972 Report to Court.)

For the 1971-72 school year the defendants em-
ployed four black principals and all were assigned to
black schools with black faculties. (Tr. 307) The de-~

fendants employed four black principals for the 1972-73
school year and @ssigned one to a formerly white school,

(July 1972 Report to Court).

Proposed Conclusions of lLaw

1. This Court has retained jurisdiction of this
action under the provisions of the order entered by this
Court on January 16, 1970. (Formal order dated February
12, 1970. Court ruling was issued on January 16, 1970.)
This Court's retention of jurisdiction is for all pur-
poses, including the right of the parties to submit, by
proper procedures, motions, evidence and other relevant
materials with respect to alternative.plans, modifications
of the plan ordered by the Court by the January 1970 order,

and supplemental rwelief. Raney v. Board of Education, 391

U.S. 443, at 449 (1968); Swann v. Board of Education, 402

U.s. 1, 21 (1971).
2. School 'authorities should make every effort
to achieve the greatest possible degree of actual de-

segregation and will thus necessarily be concerned with



the elimination of one race schools. Swann v. Board,

402 U.S. 1, at p. 26, School authorities are clearly
charged with the affirmative duty to take whatever steps
might be necessary to convert to a unitary system in
which racial discrimination would be eliminated root

and branch. Swanm, p. 15, Green v. County Board, 391

U.S. 430 (1968).

3. Where ithe school authority's proposed plan
for conversion from a dual to a unitary system contem~-
plates the continued existencé of some schools that are
all or predominantly ofae race, the Board has the burden
of showing that swuch assignments are;not the result of
present or past discriminatory action. Swann, p. 26.

See also Northcross v. Board of Education of Memphis,

Nos. 72-17-3-31 (6th Cir., August 29, 1972). Three
formerly 51ack schools, Denmark Elemeﬁtary, West Junior
High and West High Schools were constructed and maintained
for black studéntg. These schools have never been de-
segregated in accordance with the Swann guidelines. The
Board has never proposed an alternative plan to desegre-
gate those three predominantly black schools "to the
greatest possible degree'" mx has the Board justified with
facts their contimued éxistence.

4. School authorities have the primary responsi-
bility for assessing and solving problems incidental to
the maintenance of a unitary school system. Brown v.

Board of Educatiom, 349 U.S. 294, 299 (1954); Green V.

-9 -
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County School Board, 391 U.S. 430, 442 (1968); Swann

v. County School Board, 402 U.S. 1, 15 (1971).

5. Geographic zone lines may not, consistent
with the Fourteenth Amendment mandates, be drawn to
conform to the racial composition of neighborhoods in

its district, United States v. School District 151 of

Cook County, Illinois, 286 F. Supp. 786 (N.D. Ill.,

1968), nor may school districts intentionally build upon

private residential discrimination. Taylor v. Board of

Education, School District of the City of New Rochelle,

294 F. 2d 36 (2nd Cir., 1961); Brewer v. Norfolk School

Board, 397 F. 2d 37, (4th Cir.).

Geographic zoning, like any other attendance plan
adopted by a school board -- is acceptable only if it
tends to disestablish rather than reinforce the dual

system of segregated schcols. United States v. Green-

wood Municipal Separate School District, 406 F. 2d 1086

(6th Cir., 1969).
6. School authorities' remedial plan to eliminate
all vestiges of a dual school system or a District Court's
.remedial decree is to be judged by its effectiveness.

Swann, supra; see also Northcross v. Board of Education

of Memphis City Schools, Nos. 72-1630-31 (6th Cir.,

August 29, 1972); Kelley v. Metropolitan County Board of

Education of Nashville, Tennessee, 436 F. 2d 856 (6th Cir.,

1970) Robinson v. Shelby County Board of Education, 442 F.

2d 255 (6th Cir., 1971).
7. Faculty desegregation is a necessary corollary

to conversion to a unitary system of student assignment.

- 10 -



United States-v. Jefferson County, 372 F. 2d 835 (5th

Cir., 1966); Kier v. County School Board of Augusta

County, 249 F. Supp. 23Y (1966). The ratio of black

to white faculty members in each school should be the

same as the ratio in the entire district. Swann, supra,

p. 19. Singleton v. Jackson Municipal Separate School

District, 419 F. 24 1211 (5th Cir., 1969); Court order

of January 16, 1970; United States v. Board of Education

of City of Bessemer, 349 ¥. 2d 44 (5th Cir., 1968);

Board of Educatiom of Oklahoma City v. Dowell, 375 F. 2d

158 (10th Cir., 19%67).

8. If pursuant to desegregation it becomes neces-
sary to close schools, federal law reéuires that boards
fake appropriate steps to ensure that black faculty are
not subject to racially discriminatory practices. I1f a
demotion is necessary, the Board is required to adopt
non-racial objective criteria and apply such criteria to
all the staff (e.g., principals, coaches, band directors,
etc.) before any person is demoted. The demotees are

to receive first consideration to subsequent wvacancies.

Singleton v. Jackson Municipal Separate School District,

supra, United States v. TEA (La Vega), 459 F. 24 600 (5th

Cir., 1972).
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EXHIBIT A

920 CONGRESS

Op SESSION

CIN TINE HOUSE OF REPRESENTATIVES

: Marcir 20,1972

Mr. McOrnuocn (for himself, Mr. Qore, and Mr. Geran R Forn) introduced
the fallowing bill; sehieh was referved to tw Comniittee on Bdueation and
Lalsor

To further the achievement of equal cducational opportunities.
1 Be it enacied by the Senate and House of Representi-

2 fiwes of the Uniied Slates of Admerica in Congress assembled,

8 That this Aet may he cited as the “Tignal Xdneational Gp-
4 p«m‘*iunitio; Ner of 19727,
5 POLICY AND PURPOSE
6 Src. 2. (a) The Congress declares it to he the policy
7 “of the United States that— | |
8 (1) all children cnvolied in public <cheols m.'(‘ en-
9 titled to equal edueational opportunity \\'it'h;‘;m: regard to
10 race, color, n\'r national erigin; and
11 (2) the neighhorhood s an approprinte hasis for
12 determintize public school assigmentis.
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(b) In order to carry out this policy, it is the purpose
of this Act to provide Iederal financial assistance for edu-
cationally deprived students and to specifly nppropli'iute reme-
dies for the orderly removal of the \'cstigés of the dual school
system. |

FINDINGS

Sec. 3. (a) The Congress finds that—

(1) the mamtenance of dual school systems in
which students are assigned to schools solely on the
basis of race, color, or national origin denies to those
students the equal protection of the laws guaranteed by

- the fourteenth amendment;

(2) the abolition of dual school systems has been
virtually completed and great progress has bheen made
“and is heing made toward the elimination of the vestiges
of those systems;

(3) for the purpose of abolishing dual school zys-
tems and eliminating the vestiges thereof, many local
eduecational agencies have been 1'equircﬂ to reorganize
their school systems, to reassign students, an‘d to engage
.in the extensive transportation of students;

(4) the implementation of desegregation plans

that require extensive student transportation hax, in
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many cases, requived local educational agencies to ex-
pend large amounts of funds, thereby depleting their
financial resources available for the maintenance or im-
provement of the quality of cducational facilities and
instruction provided;

(5) excessive transportation of students creates
serious 1isks to their iwalth and safety, disrupts the
educational process carried out with respeet to such
students, and impinges significantly on their educational
opportunity;

(6) the visks and harms created l,»;y excessive trans-
portation are particularly great for children envolled in
the first six grades; and

(7) the guidelines provided by the cowrts for
fashioning remedies to dismantle dual school systems
hiave been, as the Supreme Court of the United States
bas said, “ineemplete and huperfect,” and have failed
to establish a clear, rational, and uniform standard
for determining the extent to which a local educational
aoency 1s required to reassign and transport its students
i order to eliminate the vestiges of a dual school system,
{h) Tor the foregoine reasons, 1t is necessary and

praper that the Congress, pursuant to the powers granted to
. . ‘\r “ - e
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it by the Constitution of the United States, spocif_v appro-
priate remedies for the elimination of the \‘cstiggs of dual
school systems.
| DECLARATION

‘Bre. 4. The Congress declares that this Act is the
legislation contemplated by section 2 (a) (4) of the “Student
Transportation Moratorium Act of 1972.”

'i‘lTLE I—ASSISTANCE
CONCENTRATION OF RESOUKRCES FOR COMPENSATORY .
EDUCATION

Sec. 101, (a) The Secretary of Henh’h; Tiducation, and
Welfare (hereinatter in this A(ét referred to as the “Seere-
tary”} and the Commissioner of IEducation shall—

(1) in the adnﬂniﬁi:mtion., consistent with the pro-

visions thereof, of the program established by title T

of the Ilementary and Secoudary Edneation Aet of -

‘1965; and

~ (2) in the administration of any program designed
to assist local educational agencies in achieving de-
segregation or preventing, reducing, or eliminafing iso-
lation based on race, color, or national origin in the
public schools;

take such action consisteut with the provisions of this title,

as the Sceretary deems necessary to provide assistance under

-

such programs (notwithstanding any provision of Taw which
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establishes a program deseribed by clause (2) of this sub-
section) i such u- manner as to concentrate, consistent with
such eriteria as the Secretary may preseribe by regulation,
the fumds available for carrying out such programs for’ the
provision of basic instructional services and hasic supportive
services for educationally deprived students,

(b} A local ociucui‘i(mul ageney shall b'e cligible for as-
sistance during a fiseal year under auy program deseribed
by eclause (2) of subscction (a) of this section (notwith-

standin

e any provision of law which establishes such pro-

gramj i it—

(1) is eligible for a basic grant for such fiseal year
under title I of the Ilementary and Secondary Educa-
tion Act of 1965;

{2) operates a sclivol during such fiscal year in
which a substantial propoertion of the students enrolled
are from low-income families; and

{3) provides assurances satisfactory to the Seere-
tary that services provided during such fiscal year from
State and local funds with respect to cach of the schools
desexibed in clanse (2) of this subsection of such agency
will be at least comparable to the services provided
frome such funds with 1'0;\‘1»001.10 the other schools of
such ageney. o

(¢} f‘ﬁsl carrving ont this section, the Seeretary and the
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1 Commissioner of Edueation shall seck to provide assistance

2
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O 0 1 o

10
11
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in such & manner that—

(1) the amount of funds available for the pro-
vision of basie iﬁstructionnl services and hasic supportive
services for educationally deprived students in the school
districts of Jocal cducational agencies which receive 15—
sistance under any program described in clause (1) or
(2) of subscction (a) of this section is adequate to meet
the needs of such students for éuch services; and

(2) there will be adequate provision for meeting
the needs for such services of students in such school
districts who transfer from schools in which a hivher
proportion of the number of students enrolled are from
low-income familics to schools in which a lower propor-
tion of the number of students enrolled are from such

fannlies;

“except that nothing in this title shall authorize the provision
of assistance in such a manner as to encourage or reward the
transfer of a student from a school in which students of his
race are in {he minority {o a school in which students of his
race arc in the ‘mnjori(_y or the trausfer of a student which
would nerease the degree of racial impaction in the schiools

of any Tocal education agency.

{d) The Seceretary shall preseribe by regulatien the pro-
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portions of students from low-imcome families to be used in
the programn cstablished by this title and may preseribe a
range of Lumily incomes, taking into account family size, for
the purpose of determining whether a family is a low-income
family.

EFFECT ON ENTITLEMENTS AND ALLOTMENT FORMULAS

Sro. 102, Nothing in this title <hall be coustrued to
authorize the Secretary or the Commissioner of Education
to—

(1) alter the amount of a grant which any local
educational agency is cligible to receive for a fiscal year
wirder title T of the Elementary and Secondary Lduca-
{ion Act of 1965; or |

(2) alter the basis on which funds appropriated
for carrying out a program described by scction 101 (a)
(2) of this title would otherwise be allotted or appor-
tioned manong the States.

SEe. 103, Upon approval of a grant to a local educa-
tional agency to carry out the provisions of this title, the as-
suratces required by the Sceretary or the Commissioner of
Bducation pursuant thereto shall constitute the terms of a
conlract between the Tuited Stades and the Jocal educational
agonr_;y, which shall he specifically enforceable in action

broughit by the United States.
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- - TITLE II—UNLAWEFUL PRACTICES
- DENLAL OF EQUAL EDUCATIONAL OPPORTUNITY
PROUIBITED

Src. 201. No State shall deny cqual educational oppor-

tunity to an individual on account of his race, color, or

national origin, by—

(a) the deliberate segregation by an educational
agency of students on the basis of race, color, or
national origin among or within schools; ‘

(b} the failure of an educational agency which has
fofmerly practiced such deliberate segregation to take
aflirmative steps, consistent with title TV of this Act, to
remove the vestiges of a dual school system;

(¢) the assignment by an edacational ageney of a

“student to a school, other than the one closest to his

place of residence within the school district in which he

resides, if the assignment results in a greater degree of
segregation of students on the basis of race, color, or

national origin among the schools of such ageney than

~would result if such student were assigned to the schiool

closest to his place of residence within the school dis-
trict of such agency providing the appropriate erade
leve] and tape of education for such student;

" (d) discrimination by an educational ageney on the
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basis of race, color, or national origin in the employ-
ment, employment conditions, or assignment to schools
of its faculty or staff;

' (e) the transfer by an educational agency, whether
voluntary or otherwise, of a student from one school to
another if the purpose and elfeet of such transfer is to
increase seéz'egation of students on the basis of race,
color, or national origiﬁ among the schools of such
agency; or

(f) the failure by an educational agency to take
appropriate action to overcome language harriers that
impede equal participation by its students in its instrue-
tional programs. -

RACIAT, TATANCE NOT REQUIRED
- 8rc. 202, The failure of an educational ageney to attain
a balunee, 011 the basis of race, color, or national origin, of
students among its <chools shall not constitute a denial of
equal edncational apportunity, or equal protection of the hm's.f
ASSIGXIENT OX NEIGITBORIIOOD BASIS NOT A DENIAL OF
- EQUATL EDUCATIONAL OPPORTUNITY

QF ¢. 203, Subject to the othm provisions of this title,

- the assignment by an cducativual ageney of a siudent to the

- school nearest his place of residence which provides the

1

appropriate grade level and type of education {or such student

H.R. 9391.'
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is not a denial of equal educational opportunity unless such
assignment is for the pirpose of segregating students on the
basis of race, color, or national origin, or the school to which
such student is assigned was located on its site for the pur-
pose of segregating students on such. basis.
TITLE III—ENTORCE \Il*"”
CIYI.L ACTIONS

. SEc. 301. An individual denied an cqual educational
oppmtnmt\, ;15 defined by this Aect, may institute a eivil
action in an appropriate chxtnct court of the Umted Sth
against such parties, and for such relief, as may beAappm—
priatc. The Attorney General of the United States (hLerein-
after in this Act referred to aé the “Attorney General™), for
or in the name of the United States, may also institute such
a civil action on behalf of such an individnal.

JURISDICTION OF DISTRICT COURTS
o 8Ec. 302, The appropriate district court of the United
States shall have and exercise jurisdiction of proccedings
institnted mnder scction 301.
INTERVENTION BY ATTORNEY GENERAL
Sec. 303, Whenever a eivil action is instituied wnder

section 501 by an individual, the Attorney General may

mtervene in such action upon timely application.
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1 SUITS BY THI ATTORNEY GENLERAL

T

Sec. 504, The Attorney General shiall not institute a

3 civil action under section 301 before he—

4. {a) gives to the appropriate educational agency
5 notice of the condition or conditions which, in his jude-
G mernt, constitute a viclation of title 1T of this Act; and
7 (b) certifies to the appropriate district court of
'8 the United States that he is satisfied that sueh educa-
9 {ional agency has not, within a reasonable time after
10 such notice, undertaken appropriate. remedial action.
11 : - ATTORNEYS' FEES

12 Src. 305. In any civil action instituted under this Act,
13 the court, in its discretion, may allow the prevailing party,

‘14 other than the Unifed States, a reasonable, attorneys’ fec as
15" par of the costz, and the United States shall be liable for

16 cosis to the same exient as a private person.

17 . TITLE IV—REMEDIES
8 FORMULATING REMEDIES; APPLICABILITY
19 Sec. 401, In formulating a remedy for a denial of equal

20 educational opportunity or a denial of the equal protection
21 of the laws, a court, department, or agency of the United
States shall seck or ipose only such remedies as are essen-
23 tial to correct particular denials of equal educational oppor-

3

24 {unity or equal profection of the laws.



21
92
23
24

12
Src. 402, In formualating a remedy for a denial of equal

eduecational opportunity or a denial of the equal protection of

‘the laws, which may involve direetly or indirectly the trans-

portation of students, a court, department, or agency of the
United States shall consider and make specific findings on
the eflicacy in correcting such denial of the following rem-
edies and shall require implementation of the first of the.
remedies set out below, or on the first combination ihéreof,

which would remedy such denial:

(a) assigning students to the schools closest to their
places of residence which provide the appropriate grade
level and type of education for such students, taking into
account school capacities and natural phiysical barriers;

(b) assigning students to the schools closest to their
places of residence which provide the appropriate grade
level and type of education for such students, taking into
account only school capacities;

| (c) permitting students to transfer from a scheol n
which a majority of the students are of their race, ¢olor,
or national origin to a school in which a minm"ity of the
sindents are 61’ their race, color, or national origin;

(d) the creation or revision of attendance zones

or grade structures without execeding the transportation

1

Timits set forth in section 403;
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(¢) the construction of new schools'or the closing
of inferior schools;
(f) the construction or establishment of magnet
schiools or educational parks; or |
~(g) the development and implementation of any
other plan which is educationally sound and adminis-
tratively feasible, subject to the l;l'L)\’isiOIls of sections
403 and £04 of this Act.
TRANSPORTATION OF STTDENTS
Sec. 403. (a) X o coutt, departnient, or ageney of the
United States shnH; pursuant to section 402, order the imple-
mentation of a plan that would require an inercase for any
school vear in—
(1) either the average daily distance to be traveled

by, or the average daily time of travel for. all students
i the sixth grade or below transported by an edacational
ageney over the comparable averages for the preceding
school year; or
(2) the average daily nwmber of students in the
__sixth grade or below transported by an educational
"aé:oncy over the comparable average for the preceding
school year, disregarding the transportation of any stu-

dent which resuits from a change in such student’s resi-

denee, his ad\'échmcntﬁ to a higher level of education,
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or his attendance at a school operated by an educational
ageney for the first time.
(b) No court, department, or agency of the United
- States shall, pursuant to section 402,‘ order the implementa-
tion of a plan which would require an inerease for any school
year in—

(1) either the average daily distance to be traveled
by, or the average daily thne of travel for, all students
in the seventh grade or above transported by an educa-
tional agency over the comparable averages for the
preceding school year; or’ |

(2) the average daily number of students in the
seventh grade or above transported by an cducational
agency over the comparable average for the preceding
school year, disregarding the transportation of any stu-
dent which results from a change 511 such student’s resi-
dence, his advancement to a higher level of education, or
his attendance at a school operated by an educational
agency for the first time,

unless it is demonstrated by clear and convineing evidence
that 110 other method set out in section 402 will provide an
adeguate remedy for the denial of equal educational op-
portunity or equal protection of the laws that has heen found
by Sﬁ‘i‘ﬁ court, department, or agency. The implenientation

of a plan calling for ncreased trausportation, as desciibed 1o
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cla=e (1) or (2) of this subsection, shall he deemed a fenm-
porary measure. In any event such plan shall be subject to
the lmitation of section 407 of this Act and shall only be
ordered in conjunction with the development of a long term
plan imvolving one or more of the remedies set out in clauses
(a) through (g} of section 402, If a United States district
court orders implementation of a plan requiring an increase
in transportation, as deseribed in clavse (1) or (2) of this
suhsectiion, the appropriate court of appeals shaﬂ, upon timely
applivation by a defendant educational agency, grant a stay
of sueh order unti! it has reviewed such order.

{¢) No court, department, or :1gcnt_';' of the United
States shall require direetly or indireetly the transportation
of any student if sueh imnsportationi‘:oscs a risk to the health
of sueh student or constitutes a siguificant impingement on

- the educational process with respect to such student.

DISTRICT LINES

Sec. 404, In the formulation of remedics under section
101 or 402 of this Act, the lines drawn by a State, subdivid-
iy its Lerritory into separate school districts, shall not he
ignored or altered except where it is established that the lines
were drawn for the purpose, and had the cffect, of segregating
children among -pxtz'?:;]ic schools ou the basis of race, color, or

AT A et
national origin.
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VOLUNTARY ADOPTION OF REMEDIES

Sec. 403, Nothing in this Act prohibits an ceducational
agency from proposing, adopting, requiring, or implement-
ing any plan of desegregation, otherwise lawful, that is at
variauee with the standards set out in this title, norshall any
court, department, or agency of the Unitke'd States be pro-
hibited from approving implementation of a plan which goes
beyond what can ‘l)e required under this title, il such plan
is voluntarily proposed by the appropriate educational
agency. | ]

REOPENL\'G PROCEEDINGS

See. 406, On the application of an educational agency.
court orders or desegregation plans under title VI of the
Civil Rights Act of 1964 in effect on the date of enactinent
of this Act and intended to end segregation of students on
the basis of race, color, or national origin shall be reopened
and modified to comply” with the provisions of this Aect,

TIME LIMITATION ON ORDERS

Sre. 407, Any court order requiring, directly or in-
dirc(ﬂ;\'. the trausportation of stndents for the purpose of
remedying a denial of the equzﬂ protection of the laws shall,
to the extent of such transporiation, terminate after it lias
been in effect {on five years il the defendant educational
ageney is found to have heen i cood faith complisnee with

sucle order for such period. No additional order requiring
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sackhr edncational ageney to transport students for such pur-
pose shall he entered unless such agencey is found to have
dendied equal educational opportunity or the equal protection
of thie laws subsequent to such order, nor remain in effect for
more than five years. |

&ne. 408, Any c;)urt order requiring the desegregation
of a =mechool system shall tern{inate after it has been in effect
for ten years if the defendant educational agency is found
to hawe heen in good faith compliance with such order for
such period. No additional order shall be entered ag‘aiust
sach @gency for such purpose unless such agency is found to
have Zenied eqnal educational opportunity or the equal pro-
tection: of the laws subsequent to such order, nor remain in
effect £or more than ten years.

Smo. 409. For the purposes of sections 407 and 408 of
this &uot, no pei‘iod of time prior to the cffective date of this
Act, shall be included in determining the termination date
of an weder. | |

TITLE V—DEFINITIONS
T Sme. 501, For the purposes of this Act—

=) The tern “educational ageney™ means a local edu-
catiorzal agency or a “Slate cducational ageney” as defined
by seetion 801 (k) of the Elementary and Secondary Edu-
cation Act of 1965, |

i) The term “local edueational ageney” means a local

o’
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educational agency as defined by section 801 (f) of the Tle-
mentary aud Sccondary Toducation Act of 1963,

(¢) The term “segregation™ means the operation of a
school system in which students are \x;}lolly or substantially
separafed fimong the schools of an educational ageney or
within a school on the hasis of race, color, or national erigin.

(d) The terlﬁ “desegregation” means “desegregation”
as defined by section 401 (b} of the Civil Rights Act of
1964,

(e) An educational agency shall be deemed to trans-
port a stadent if any part of the cost of such student’s trans-
portation 13 paid by such ageney.

(f) The term “basic instructional xervices™ mcans ii-
structional services in the field of mathematics or langunage
skills which mect such standards as the Secretary may pre-
saribe.

(¢) The term “Dasic supportive services” means non-
instructional services, including health or nutritional services,
as prescribed by the Secretary.

(b) ITxpenditures for basic instructional services or
basic supportive services do vot include expenditures for ad-
ministration, operation and maintenance of plant, or for
capital outlay, or such other expenditures as the Seceretary

may preseribe.





