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FRANKEL, D.J.
This is a contempi proceeding under a consent
decrece in an action brought by the United States pursuant
;o Title VIX of the " Civil Bicluts Mot of 1964{ 42 U.S.C.
§200C0e et sedq. In tﬁe complaint, filed on May 22, 1968,
the Government charged tﬁat defendznt Local Union MNo. 46
of the Wood, Wire and Matal Lathers International Union,
"has engaged and is engaged in a pattern and practice
of discrimination in ermployment against Negroes on account
of their et The alleged pattern and practice was
said to have included (Complaint, par. 8):
"(a) Adopting and implexmsnting a policy
which prevents the transfer of llegro
Jjourneymen lathaers into the uniong

"(b) Affording job relferral opportunities
to union nexbers and ctlrer white persons
not afforded to Nazgro lathers with similar

qualleficetions;




" (c) =Engaging in acts and practices,
the purpose and effect of which are
to replace Negro lathers on the job
with white union members and other
white persons.é
Defendant Joiat Apprenticeship Cormittee, a group ccrprised
of union and employexr assocliation representatives, was
accused of discriminating on account of race in admissions
to the apprenticeship program, Finally, roth the Union
and the Joint Arprenticeship Committee wé;e chargad with
Imving "failed and refused to take reascnable steps to eliminate
the effects of past discriminatery acts and practices.”
After 18 months of pleadinga and motionsg, and
on the eve of the date set for commencement of trial,
the parties entered into an interesting and potentially
creative agreement as the basis for a consaent decres, As
is evident frcom the fact that the court is now considering
charges of contempt, the agrecment and decree have not'yet
- achieved the solid resolution for which all affected may
have hcped. It nay be, moreover, that the hope for rore
or less voluntary collaboration will not be furthered by,
or even capable cf surviving, findings that defendant

Local Union has wriclated cobligations under its own agrocoment
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embodiad in this court's decrees, Vevertheless, the
charges of vidnlation are hefe. They must be resolved.
As will appear, the court is compelled to sustain them in
substantial measure. It scems aporopriate at the same
time to reaffirm that the gcal of voluntary compliance
is obvicusly prefexasble to the litigation model of breach
and ccompensatory sanction, And the court will seek
in the disposition here made to leave the voluntary course
open to £he extent possible,
o s ‘

Local 46 has exclusive jurisdioticn over
two types of construction work in Mew York City and
Nassau, Suffolk and VWestchester Counties. Metallic lathing
and furring, "insida® work, is performed cnly by men who
have cenpleted an apprenticeachip. "ODutside® wérk. eitracing
various tasks involved in concrete volnforainj, includes
no skills requiring on apprenticeship. The op=rations in
this category range from the tying of stesl or slab,
learnable in a matter cof minutes or a few hours,
to more comple:x work at bending maciines. All the
several skills involved in &uch work are traditicnally
learned, and are accessible to men of erxrdinary intelligence
and dexterity; by varring amgunts of ea~the-3¢b training,

s




Three kinds of workman come under the
jurisdicticn of Lecal 46: Local menbers, mamﬁers of
sister locals of the International, and permit holders.
Local 46 members, whose apprenticechip program trains
them for insids work, pexbrm both inside and outside
work. Merbers of othar locals working rﬁder Local 46's
jurisdiction ars restricted to inside work. Parmit
holders aré not uvnien membe;s, have not been apprenticed,
and perform only outsids work.

Until zecently, there were few nonwhite
union menbers or permit ﬂolders. Cf the wpp“oximataly
1450~1500 menbers in 1968, four were black. There are now
13 nonvhites in a substantially unchangsed total mambership,
and, pursuant to the agreement incorporated in ths consent
deckxee, there appecar to be 25 nenwhite apnrentices. No
nonvhite rooediwed -2 eemmiEaEL) S 1066, by the time the instant
contcemot procseding was commenced there werxrse 1565 nonwhite
permit men out of an appreximate total of 2000,

A3 the settlemznt agrcemant resites,

“the Union enjoys the execlusive right to refer men for

2l

enploymant within its work jurisdiction and terxitory and
to rcguire tha emplovers with whom the Unicon has collective
bargaining agreements to request the referral of ren by

Py



the Union whenever the employcxs wish to cmp}oy wen * k &Y
At all material times, before and since the consent decree,
the Local has operated a hiring hall. Especially useful

in an industry where jobs may be of relatively short
duraticn, a hiring hall, fairly administered, serves as a
useful means for cosrdinating the needﬁ of employers and
job-3eeckers. A business agent of Local 46 is in charge

of reférgals . to eachw@tf fTour te;ritorial subdivisions,

As jobs beccme available and come to his attention, he
distributes the work.

Before the consent decree vafious practices
associated with the opseration c¢f the hiring hall led the
Government to allege in its complaint that the Uanion
was "[a)ffording job reafarral opportunities to union members
and cther white persons not afforded to legro lathers with
similar qualificétions.“ Por prasent purroses, it is only
necessary to note certain procedures by wnich men got outside
work under the Union's jurisdiction. Althcugh there was
supposedly a rule requiring any man secking workvin New
York City to: appear pessenally at tihe hall and put his
name on "sign-in" lists, the rule was not enforced against
0cal 46 menbers, nearly all of whom were vhite. Local
46 nen were permitted to ask by telephorne for referxrral to

SR




joebs in New York City and elscwhere, and it was the éractice
to make such refarrals. In addition, Local 45 nembers were
permitted to call foremen or employers directly, or ¢go to a
job site, to arxings for a job. Nonmembars were not so
privileged. For the nmen who aid coma to the hall, the
business agents admittedly "didn't pay too much attention
to" the list of men seeliing outside work. Although a man's
experience in the trade, when it was Xnown to the business
agent, was probably a factor in making referrals, the
evidence is persuasive that (1) Local4d6 xon were preferred
in referrals over all other categories of workers, and

(2) arong permit men, soms and brothers of Loceal 48 members

were to be given nrefercnce in reforrals., Telsghone Xequests
i e

for specific permit men, sometimes inexperienced, were
made by forewen and deputy foremen, and these were routinely
granted by business agents. Employers were permitted to shift

P»

employees from one job gite to another without go

ng through

the hiring hall, and a foreman would sometines

[

iﬁ?ly cheose
men he wanted from another site.

The settlement agreemant embedied in this court's
decrec on consent was desigﬁed to change those referral
practices in significant respects. In a pavragraph

nurbored "6-~7," wihich defandant Local correctly identifies
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as being at the heaxt ¢f the present controversy, the

agresment provides for "Equal emplovment ovportunitiess®

"With respect to registration

. on the open emplcoyment listas, 1
job referral from the opan amploymant
lisks, el leai F, job. transfer,
job assignment, work conditions and
overtime, the rulesz and preccdures of
the Union shall apply egually to
all woessmen, and snall afford to
Negro vorkmen emplovient opportunities
equal to thoze affordad to othor workmeng
all workmzn shall be treatzsd on
a nondiscriminatory basis and without
any preference on account of union mombership
or on azcount of time woried under
a collective bargaining esgroeement,
excopt  thal"smmesd enice- in tha €rade
may be used as a pasis for
prefrence 1if it relates to the
ability of the woxkmen Lo perfor
the work required. Within 6 wonths
of the date upon waich this Agreemsnt
becowas fully effective, as hereinfter
.provided, tihe Union wiil develcp
and presant to the Administrator and
the USA chisctive rules and procedures
to implemsant the forecoing provision,
Suchh ruies and proeadures snall be agreed
upencby tha Baministrator ond the parties
hereic, “t el Rl iRe 21i2h agrezment, whall
be determinad by the Court.”

In subscquent paragraphs the agreemcnt expands
on the subject of equality in overtime assignments and

in procesdures governing "suspensicn and termination of any

right to worl,"” and then proceeds to provide for the wmaintenznce




and (if needed) change of a “system for the issuance

of [work] permits® consistent with "the purposé df achisving
equal employment opportunity.” A work permit is, in the
words of the agreemant, "the registration card for outsida
‘'work that is issued by the Union to persons who are neither
mempers of the Unicon nor menbers of othexr local unions

e f the Intexdotistial
The agreecment requires the Union to file
a monthly verified xevort containing detailed information,
broken down by radaa, about such matters as nunber of
wmion marbhers and parmil iol =5, hours worked by the various

categories of workera, and distribution of overtime,

-

The somawhat novel and pernaps most interesting

P

part of the agreement is its provision creating the office
and function of an ‘Admiaistrator.™ This ofiesiagl, it
is provided, is to s "an impartial porson” anpointed by
the court. The range of his powaers and daties is bread:

Cage Bdninigtiateyr shall bae
ermpowerad to take all actioas,
including the estazbdlishment of
recoxrd-icnping rogquiremsnts, as he
deamd naesssary o inplonent tha
previsicon=of this Agrecmon L to
engure Lthe verfornance of this Agresment
anddeo Tairsny any bredch thar20i. The
Administrator shall decidz any questions or
disputes or cox p aints ariﬂiug under

this Agrceamant, iancluding quuestions of
interpretation of the Agre=munt 20d clainms

=0



of violations of t¥Ws Agreement acting

eithex on his own initiative or

at the reguest of any interested

rerson, All decisions of the

Administrator shall be in writing

and shall be final."

OFf potentiglly even greatar importance than this
array of supervisory and adjudicating functions is the
Administrator's role under paragraph "6-7" of the agreement,
quoted earlier herdn - namely, in sesking with the parties

an agreed set of "objective rules and proccdures to implement”
the provision.-fax " [efemel spploviment opportunities,® subiject
to detexmination ks Cha caurt in the svent of failure of

such agreement,

With the concurvence of the parties in the
gelection, as their agreement contemplated, the court
designated an Administrator in the consent decree. George
Moskowitz, Esq., a seasoned labor attorney and arbitrator,

has periformad valiant and creative sexvice for which the

parties and the court are in his debt. The parities reflect

Y

their estimate of his value to them when,/disagreeing about
many things, they join in urging that he be prevailad upon
to continue as Administrator if that is at all possible

for him, ' The cenre ottt their suggoection.
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The Administrotor has tried, with some

considarable suczess, to guide the partins, through a
combination cf gentle forxce and patient persuasion,
toward effective management of the obligaticns detailed
in their agrzement. Unfortunately, howgVer, deféﬁdant
Local has displeoyed cnly measurad enthusiasm for the
basic cbjesctive of ncndiscriminatory enployment, and
its key ofiicers have oth permitted and participated in
the violaticns outlined below. The "objective rules and
précedures" for which the Local had the duty of initiation
remain to be foxmulated. And, above all, the pattern and
practice of digc¥iminetion has econtinued. Discerning
this, the government moved on Movember 5, 1970, for an

it : : = . il 2 ;
adjudicationrhiclding the Leeal in civil contampt. Zxtensive
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followed by an evidantiary hearing
extending over seven days. Now, upon the record thus

made, and against the backgrocund already dascribad, the

court sustains the Governdient's main charge relating teo

referxals of pariiCiselEigs forcolibaida"work; but finds

insufficient evidence for the other allagaticns of contempt.
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The responsible officers of the Local
understood clecarly, and expressed to each other and to
their membershis the undarstanding, that the agreement and

decree required prompt and significanu chd nges in their
past practices relating to cutside work. With the
Local's “exclugivairasigismiider its collective bargaining
agreement to refer men for jobs wﬁs now joined the
responasibility to "implement and perform" the setilement
agreenent by seeing that tha distribubtion of worxk within
its jurisdiction wag made in a nondiscriminatory
fashion. The Unicn concedes in its brief that "[i]t
was generally agreed by the officials of the Union, at a
mzeting cn February 24, 1970, that until such time as
the rules and procadures were settled between the oarties
by agrzerent with {he Adninistrator, the proccdure would
be that all men would have to ceme through the hizring hall,

that men in the City of New Yoxk would have to racg

= A
eSS Sh

.

on the cpen explogpleEtslisf, = + % and that noen fhould not
cbtain emnloyment at the job site.” Car ure+16, 1970,
after hearing complainEsgstlE Nanialatrator. axdered that

all men secking work in the five boroughs of New York must

SR




appear persconally at the Local 46 hall and .sign éhe

open employment list in order to get job'referrals.

As re?orted in the testimony of Business lanager Tierney,
the officers »f the Union understoed that to "live up

to the agresment," they could not take -any regquests from

(&)

foremen to refer speciiic individuals vo tie slab. The
Union officers recegnized that unless “shaping” (appearing
and regiséering for work in) the hiring hall and some
mode of neutral selection £rom tbose 50 shaping became the
central technique of referral, white job-seekcrs would
continue to be preiferred cver minority group mambers,
in violation of the Union's obligatioh.
Rotwithstanding this knowledge, a variety
of the practices connected with the referring and hiring
of men for work = practices the Unicon knew of and knew were
ot permitted - persisted aftexr the agreement:
(1) 1any white Local 46 menbers and
pernit ol dors, on hundreds of
occasions hektween May 1, 1970 and
July 30, 1972, obtained outsile
work in the five boroughs without
signing the open ewployirant list.3

Many whnite werkers, with the acgulescence



and the taecit blessing of the'Local's
officers, made their own arrangements

for work, bymassing the hirirg hall
altcgether., Net infreguently foromen
called the Loczl'is offin.(where the
hirirg hall was located) to say they were
putting a white man to woxk at the

job site. 1In some cases of this knd,

the forsmen were told to have the men

come through the hall for the ritual

(=

of Signing the ligt; in other cases not
even the ritual was observed., In soma
cases, a wihite applicant would have a
job arrangad for him even though he
was-neither a menbar cf the Local noy

a permit holder, and would only thercafter

a
4
deguize "a Boxnit .

(2) Scme Locol 46 mexbers within ifew York City,

[

contrary to the rlain rule the Logal was

obliged to enforce, telephoned tusiness
agents and were referred for werk.
(3) Many whites who came to the hiring hall

did not sign the'list (indecd, fa2lt no

ol
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(4)

(
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obligaticon towsmign the ligt), and

were nevertheless referred for worlk by
business agents. The practice of ignoring
the list, where black men seeking entry
into the job rarket were scrﬁpulously
relyire veen theiy place in. the iist as
theix basis for hoping they would be
referrad to a job, has served as an obvious,
simple and blatant device ‘o undercut the
proiessed goal of a neutral and orderly
referral systen,

¥hether ¢xr not the list was signed, its

practical effect was trivial cr nil in

terns of tihe intended. goal of neutral selection

for job referrals. There was not even an
eficfe to afvance for such nautrality.
Reflecting the adherence to a coursa of
arbitrary and unregulated prefermants, one
business agent typified the cituation when

he cbserved that man werc sant out cn jobs

in *[nlo paxticular ordaxr whatsoover.®

Several Local ofificers tesztified that

~l5=




expericnce is a factor used in .
salecting men to rafer to joﬁs.
Tais is true to a limited degrse; it
has also served, to a large extent,
as a device for evasion. : '8
tvo frequently the business agants
have assumad thai Tecause a man was
black (and unknown to them) he was
inexperienced. The business agents rarely
or naver Botherad to ask, and rarely
found out, what ths actual expsrience
of such é man was. in fact, scme of the
blacks waiting in the hall for referrals
wera e¥pasrienced in the work for which
experience was relavant, HMuny whit
pernit holderxrs ware gent to igbs though
they had no experience whatever while
expericnced (or equally incuparienced)’

blacks received no reforrals oy were

i



There is a deep-rcoted and pervasive practice in
this Union of handing out joks on the basis of union
meimdership, kinéhip, friendship and, generally, “"pull.”
The specific tactics, practices, devices and arrangements
just enumerated have amounted in §racticél fact to varying
modes of iﬁnlencutlng this central pattern of unlawful
criteria, The hirings at the site, the bypassing of the
lists, the use of the hiring hall, when it was used at
all, as a formality rather than as a place for legitimate
il -nepdiserimigateey diaeiiieion of work ~-all reflected

I the basic evil of preferring Local 46 mammbers, relatives,

e

friends ox friends of friends in iob referrals. And dnce

I the menbership of this Lecal has for so long keen alwmost
exclugively white, the result could have bezn forecast:

the jobsz, and especially the more desirable jobs, have gone
dispregortionately to whites rathex than blacks.

Bzcausae courts may know what all the world knows

practices of nepotism and favoritism like those disclose

£

here could, and probzbly should, be ccadasmned as inevitably

discriminatory par ae. B eug. s aeal S i JEEt. Ametn

T rremme

Elaait & Fropat foigini Wheeaiiny S Ve eliare, GLO7eE 2d 2647, 1054

(5th Cir. 1969), and citationsg there; Unitsad Seaths v,




Shoct tletaiiiulacll Wi clgn ko cel U, 36, 416 .F.2a8 123,

139 (8th Cir. 1969): Developmonts in the Law - Eaxplovmant

Diserinination and Title VIL i tha Civil Rights Aot of

1964, 84 Hozwv. @i aws 1 1147, 1150~-51 (1971);

Friendly, The Daritmouth College Caga and the Public-Private

”~

Emunbrg 23 (TSSEIESEE T wa v, Foucho, 3956 U,S, 346, 360

(1970) {juey lists). But there is no need in this case even

fox so mcdest a generalization, The whole stoxy is here,

o

in vivid and xepetitive detail. Giving life and point

) 5
tistical demonstration, the CGCovernment
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to an impressive

has showa in case afiter case the nrefersnce of whiltes ovay

ifo)

blacks on grounds of nepotism or acquaintanceship. The

-

officers oSt et mesely acquiesce in this

state of affairs; mang if not 2ll, of them, have been active
participants in the pattern of favoritism and its inevitable
concomitant, racigbsdseesignaticon.,

Pexhaps the most strilking single catevory is that
¢ studants who were granted permits by the local during
the usually peealk sumneoxr secason to earn their expense monoy
for school. Soveral WiEte stidents testifind that, through
friends or relativas who were in the Union or who knew
people who were, suimer jobs ware arrangad. They were put
to work by furantn oF GESETY fUFCman, who usually sponscroed

o I T




thelr work permits, and who, at least in some cases,
" 6 #
called the hall to "recuest” them, Theae referrals enabled
pome white students to earn thousands of dollars during
the summer of 1970, while black studentz shaped the hall and
rere not referred, or suffered long delays beifore being
referred, oxr ware raiexired to jobs of short duratipn.

~

The Union's officer

4]

have attenpted to explain
partially the infrequent referral of black students by

recalling the wcharacteristic slowdown of work last
7

3wnmer, But the attempted explanation is a failure,
The recoxd indicates what we would expect: that in poricds

rf

of few emplovment opportunities, the discriminatory inpac

sl

of nepotism is most proncunced.
The defendant has also sezmed Lo suggest, though
not with 2 undmst SoEvigEios, that differences in work

experi

vl

ﬂ’

Nnea W|MAY elp €8 eiplain the apparent favorltisnm,

But all cor most of the young college men, whatever thsair
gxin coior, were alik® BoPh in lacking eipsrience and in
being enduwed with the ability to laarn in a few hours most

o 1

Ckindsaof ougsidaiviciRmsalgrmente. - An farlt, some af the mast
impressive testineny i thia subject cawme from favored white
youvths who were incxperienced, had basn refexrzad to jebs,

and readily ackneowiasdgasd that thse intz wnds of the
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job wexe slim and speedily mastered,

Beyond che casas of college studenﬁs, the proof
has shown the widespread deprivation to wnich older men,
often with families to support, were subjected by defendant

Iocal's discriminatory

i)
]

ractices. Mumerous blacks, often
with substantial, relevant wozrk exparience, vainly shaped
the hall day after day during the summer months, at a tine

wnen inexparienced students, other inexperienced white men

and similarly situated whites got jobs throuch peonle they

knew,
The “"haxdest" evidence in the record may be the
combination of statistics and accumulated reports by witnesses

showing specifi szm for vhites and

}ae

cagses of favorit

0

discrimination against blacks. But there are matters lecs
quantifiable and less objectiva in arpearance that give
roint and substanece to the whole dreary picture. The atititude
of witnesses, the bland show of innccence, the forgetfulnsss
aboult things that ought to be remexbarsd
revelations of explicitlv racist sontiment, the refusal

of one agent to sicn the settlement agresment to enforce
a regime of nondiscriaination because he thought it was

"ramred down the union‘'s threat by the government,”

tha evidenca of special and focused nastiness to black nen



in the Hiring hall =tsueh things betray a broad undercurrent
of hostility to the decreec and the commaﬁds of the law
giving rise to it. Mot surprisingly, and rot unrelatedly,
there is evidence of casual nzglect, minimized in the
Local's brief as mere "sloppiness," in complying with even
the mechanical ebligaticns unler the coﬁrt's decrea., Copies
of the settlemant agreement were to be mailed fo the
membership; but meny remained undelivered, with no apparent
effort made totake cbvious follow;up measures to effect
delivery, The copy of the settlement agreement as reproduced
and distributed had underiined woxrds limiting the Local's
obligation not to discriminate ~ nawely, the clause saying,
after the provision in paracgragh "6-7" for equality in recferxxals:

except that experisnca in the trade may be used as a basis
for preferencea if it vaisees tc the zbility of the workmsen

8

to perform the work reguized.” Copics of the decree, also

Q

2d, ware never senkt out at all,

U’
e
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reguired to bes distri
In genercl, thsre was no earnest and effective effort

to notify those affacted of the changed rules governing
job referrals., Professed reliance upon the "grepevine®

was chazagiscistile of el ticers dnd] Ffareiica {at beszt) to the

AUty of meoningful compliance.




and inaction wag the dofendant Local's performance of

its obligation uader the settlement agrc¢me$t to "develop
and present to the Adiministrator and the USA" within six
ronths “objoctive xules and procedures to: iLmplaement” the
broad provision for "[e]lgquzl employment ppgortunities."
The Local managed Lo pressnt a set of such xule; and

procedures exactly six wenths aftaer executicn of the

vial

-

agreenmant, Thesmotmce vec 1oag in geatation was tr
and supexrficial, ?or S nart, it simply parroted the
terms of the zgresment itsEelf or aancunced specific
vrovisions that had baen cbvious “”ou the ocutset. o effoxt
was mada to copa with or cure the basic evils of using union
membarship; fEiandsh Beanlil i aglis as critaxia of job

referzal. Governmant ccunsel rosoendzsd £to the union's

-

U

preposal by a s“oy of Gespalx and diesgust. The proposal

was decared, understandably, to supoly no beginning-point

for useful negotiationsz. Instead, the Covornment proceeded
oward the instant ‘conboipi pivcecding.

Defondant Local has attempted to ervect ag asaield

its. ovm tardiness and inadeguacy in particulerizing

xules and proccdures for compliance. There is a suggestion
that the Local may not be found in contempt because the

getails of its cbligoaileong TEmains

5]
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o amgertain.,  The suggastion




is not meritorious. For reasons already reviewad, the
practices of the Local would probably be found unlawful

even if this waere an initial adjudicoation rxather than a

contenipt proceagdtig.s Pasing ehat, however,'£ng pheot

tha Local

| a3}

establishes compellingly that the officers o
knaw and delibevately neglecited the m;dsures - in sum,

genuine use of cthe hiring hall and the enployment lists
rather than personal contact with friends and relations

to comply with the okligation to avoid racial

Government in this aspect of the prccaeding has been
entirely satisfactory. It was conﬁemplated unidor the
decres and the agreemsnt that the Govazrnment would act
affirmatively to promcte promst and adeguate nazsures
of compliance. It may well be that stronger and earlier
pressure should have been exerted to coinpel the timelier
presentation by the Locsl of more meaningful working
rorosals., It i3 also possible to gpesulate wit)
_hindsight that the Administratex, secking to promote
harmony and a spirit of voluntary cocneration, may have
been more patient than any of the parties had a

right to expzct.
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What emezges none

that there wexrs no actions

tha less clearly for now is

cr inactions by others that
viplations by the Local of

veymit holders

<

rmain point of its motion

decree will issue holding

awarding back

excuse or explain away the

its obligaticnsi respecting referrals of

for outside Wil SOl =

the Govexrnmant haz vrevailed.

the Leocal in contenpt in this respect,

pay to ke hereafter assessed, and providing othex

appropriate relief,

Tha Covernmant
held in contempt in other

claims are not wnsubatant

-

suztainad

aras not

ial, the court concludes
Ly a prepond
Gguanium

= Mo B & - . ¥ -
Ses Haxt Schafinaxy & Marpw

51 B

thiat the Loczl should be
While these remaining
that they
let

ancae ¢of the evidaage,

tha Government is reguired

have presonted.
Dant, Stores, Tachy, S
y R

and decre
have raceived pres
The stat

larger amounts of

hours

2 have bcen viglated

orences in

istias do €how that mombers

wtiwe hours in relaid

than have nooicoilors.

in that montars of Legal 45
assignment of overiime work.

. S

have worxked strikingly
tion to straight-time

I sneoun that the

cr
H’
Sead




disparity as Soen desclining in-zecant mouths, The main
point hexe, hcwaver, is that the figures alone, though they

may ground nore than a faint suspicion, are not sufficient

-

to prove tha R inief Touhidden discrirdinatidh, Jobs

vary in the censtztetien industry. The composition of crews and the

by

distributicn of men on jobs prioxr to the decrse may account

for the diffedgnss an the pexiod afier the decree., What doos

account fo tooNEEEREERee flas ot bean shown. There is no
proof of complaints by the alleged victims of discrimination,
ne evidenca that nolnesbers of Looal 46 were ever "bumped"
aftar the crdipgzysvess day to favor mernbers in overtine

assignmants, and no proof that the subject of overtime has

ever bsan exploxed with the Administrator. There is, in
short, no concrste suggestion by the Governmeont as o how

oy when the speCifiec pravisicn in the settlement agresment

-~

s Q
relating to overtipme may Lave baen violated,

B. The Govaernnant claims a further violation in
the continued practice,whic

JToremen's pogitions to Local 46 members, Bui it does not

sppear that this arrangement was nmeant to be

C\.

nilawed by
the consent decrez. A baslc premise of tha sciilerment
agreement was the Local's "exclusive xight teo refer men

for employment" Whi Lo reguixve erployers to fill jols by

e ——s



requests for such refexrrals. Neither the language of tho
agrxecenent nor the things ithe court may opine akout labor prac-
tices would compel a conclusion that this erbraced or

enbraces management's selection of foremon. What evidance

Sl

thexre is touching thé point indicatea that the ro Lexrral

svatem dcas nov cover foreman, But whatever a2 fact

nay be, the agreement is not aptly worded to cover this

subj ect. The Government has offexred no basis fox

ceoncluding that the general term used in the agreement,
10

"workmen," was neant to include foremo:

C. . The cantinued practice by lLocal 46 of refusing
transfers from other locals has not been shown to vieclate
the decree, It is not demonstrxated that the other locals
have such appreciably higher porcentages of nonwvhite membors
as to bring this practice within the scope of the svil
at which the govefning statute, the agrezment and the
decree are aimad, Noe ts fhese prcof that racial
Giscrimination has ever besen or is now tho moitive for the

restrictive transfer policy.

D. The defondent Joint RAppranticeship Ceimittee

H
0]
9]
ty
£
ol
[
-
&
o
)
O
o
)
0N

ed, but then cancoicd, a preposed new class

of upprentices. The circwsstancss suggest that the explanaticn

for thz change of plans could very possibly include tho




defendant Local's lack of zZeal for tho goal of racial
equality. On balance, newever, the claim of centaimpi in
this respect is not sustained. Dafendants are not requizread
b éhe ggresment, and the court will not ordexr, the scheduling

-

of a new gwrenticeshin ¢

e’

—
fu
&y
6]
»

iv,
The problem of remedy and of measures b Promote more

effective enforcement in the future presants a nurbesr of

k23

sticky questions. o©n soma of ithese the court is pPrepared

to. rule Linally at ¢his time, On others, while the broad

outlimes can ba stated, fuzrther deliberaticn with counsel

will be necessary kefore the detailg of a dacree can be

formulated The court! 5<rnLlu iong at this stage
on tiie savera subjects under this lazt heading are asg
follows,

A. 11 ‘ﬁ:*uxftf“gﬂw ~ Az has besn indicated,

suggaestion that hig powers be sposified in gdfeatar datiii]

and that he be duthorized specifically “to award nonetary

danages and coats in 2id o7 hig docisicns,® fTha court agrees
in genoral witn tie position of dafendant Local that the

8wWeeping definition of the Adwinis

vrator's powers in the




agreament ag it stands is adequate to the enda sought.

Lo}
P
s

has authority to "ensure % » % performancé e HEl o
remady any breach,” ﬁo "decide sny questicns or digputaes
*ow LR cdinclnds v alBetics ‘eiuilbegrketation ¥ % * and
viclationa" of the aqzafﬂgn;o That se2ems ample already
for any fairxly conceivable nead, including the need,

if it ‘arises, o adjudge that .a osni

incluvde damaghs andiGomes S+ The couxt has no Jdoubt' that

the expericnce snding in this unfortunote contenpt proceeding

will ke sufficient without nore Lo supply guidance for
the Adminietrator Salsuiic ey o wiint degree, and for how
long, hd mayiBave e davor the stick over the carxzot

25 the dnstiprBecr Ter e ing compliance,

In only cne rzspect, because of the dzmands

5

[oF

dad
ot

of the inztant procecding and problems urksanl e it
b 14 g

1

the court is compelied o buazden Lhe Adainistrator with

a direcilve and a deadlin The faszhioning of implementing
"rulzg and procedures" wndey paragraph Y5$-7" of the
agroosment has been diScusscettiial ready.  This basice work
rendins eadonos Vith thoe lsarning marshaled for

this conteonst proceeding, bath sides should b2 ready to
Rovae propplirou-this frasf s  fccordiiier, 10 s now grdexed

Y




that within ftwenty days from teday, tha parties will exXchanga
and file with the Administyrator proposed aets cof rules
and procedures, setting forth in precise detail a schemsa

- 4
for fair and ncutral referral; sRem the Wiving hall. I<
may be hoped by now that words like "falvr® and “howtsaeal Y
convey a message entively intelligible in our contaset
for readers kent upon understondine and acting in good faith.
It sheuld Le unnecc essary to zpoo fy that subjective

cxiteria - like estimates of "ability” by unien buzinass

agents or even "work evporience® in texms other than puraly

tﬁﬂ,u.dl - znocuid ba eliminated entirely, or at laaszt
as nearly as possila. A1l must understand now that the

interests of eve ryon2, not least defendant Lo#al,. azo in
a8 last opportunity to prescribe rules that are faiedy
workabls by the incgzhent unicn officials, £airly and
oolectively checkable by those affacted or charged with

ecrutiny and thus sufficient to chviate any gusstion of

¢y

cial supexvision

[y

installing off

=

Athin five days after receipt of the respactive
e ftawthic Adninistrotor will commence raatings with the

L

Parties secking agreemont vpon tha rules and procodures.

#lla objective will ba a conclusion of this effort on or
befors Juna prdc Sl . Lot later than thae Rady.s the

: - S :
%



Adainistrastommeiit s sulbini ¢ to the ceourt aither .the 'agread
statament of rules and procedures or, if thﬁt hias not
been achieved, & set propozed by him for adopticn and
enfoxcement, Ii the latter should piove necessary, the
parties will ezchange and submit to the court, on or before
July 6, 1971, theigesasheactive gbijections to the Administratoxr's
proposal., - In that event, the matter will ba get for
hearing ‘keginaiag 10 agmivduie 32, 1971, and .resoluticen

3 L

as speedily as possible thereafter.

B, Comosnaatory hask noy, = The contzo Lling

statute providdssdhat in suifs like this one, braught

by him in the rame of the United Statas, the Attorney
Ganeyal wayrseakstemaiarmind el ng an anplication for
a permansut o Lomporary inilnctisn, rastraining oxder

ox other oitdds SSgai ngt Silssaleton o Borsons reaponsible

for such pattesn o nractice, agihe deens neceasary to

Thore seems Lo be no reason ko doubt that under this
broad authorizaticon the Government could seek ag initial
relief in an appgrouiiate-bamy, End Bhetcouxt couldsrrsnt,

compensatory Yoot ‘pay tosvietingsef rerbidden dhacrMipation.

=30
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But if that could be questioned, and if thexe may be
reasons to wove slowly in demanding such relief, see

Dovelopments in the Law - Emslovont Discrimination and

Titls VIT of ViSRRG et o7 1964, 84 Harv. L. Rev,

1109, 1243-44 (1271), it seems evident that compensatory

back pay is ‘an @ ElpceEE ey viclations of the couxt's

holdexs deprived of ontside work because of the uniawful
and contumacious praciticas found in this proceeding are to
be nade whole by awazds ¢f pay froa defendont Leceel
sufficient to wmake up the difference between what they

) .

earnaed (whethay in such outside work or elsewhore) and what
they weould have eafnaﬂ B el anlawful discyiminaticn,
The indiwvidnsl GRS EaNEE Sea s hogevndar will be

determined in the firgt insfance by a spacizl master - to be

named 1f possifisitrglii oWl Steos ‘cersons ngreeable to both

sides, to be compensated by defondant Local, and to conduect

ade

his haoarings and make Wi

e E under ouidelines that

wlll be evolved in the nesz future following a further hearing

-31 -~




of tha parties to be scheduled fox that purpose, Such

a hearing seecms neccusary and desirable so that the

L

court may have {he focused views and guidance of ccunsel

thus far subnitted, the Government his suygoaasted an
array of possibilities, ncne of which seenms cowmpellingly
suitadble. Cefendant Loceal, concentrating its fire

on the prior cokjectiva of avoiding zany finding of

contarpt at all, has not dealt in detail with the dread

quastion of hew damacges, 1f thoy were awardasd, should be
corputed, BouliSSidess g dsanrt and, not least of all,
the ultimate individual beneficiaries are entitled
have this scomeswhat involved subiect explorsd wore
fully than it has kean thus far.
AocoElimaly, Het later than May 26, 1971, c¢ounzeol

will) subnit WEeTRRaE SR tls pichlem, Within thewaal

s}

thercaftar, the cpurt wiil hear argumant, Prior to tha
date of zrgumont, counsel zre to confer and svbhmit an

agreed list of gixz (8) namo candidates fox the role

55

Hy

Oi

)

In the meantime, rexely as tentativa guides,
a few thoughts as 0o the possible bases for compuling

back pay nay be notad:

= R e




(1) The affected parmit holdars should
probably be divided into at least
t¥o catzgorica at the oubseb:

ihe students sesking susmer work and

(2} Further clacsifications should be
considered in terms of length and

nature of the individual's work

be that awards must he computed

by i e e s, possidbly of one
roRthE eam i th aligipility to be
determined on the basis of some

mininum nunber of days of (a) work,

feia caaation of the two.

measursd against average czrhings during

o 1N ) - \ RPN AR S s a e S o = R
the pame pericds for wnite cutside wozkers
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between sucn averages and tha lesser

amounts earvned by individual claimants,
These suggastions differ fyrom the possibilities

outlinzd by government counsel. It may be th

By

e Laehl

ny
#)

lattor, or soma diliarans sltesnativa, will prove
preferadle in the end. And, of course, nothing said
tentatively here is meant to discourage ccnaulLaLLve
efforts by the parties, pa,hayﬂ with the informal
assistance of the Adminisirator, to evolve an agreed

basis feor feir and axpalitlgiasdesgrninaticns.,

mounts for

[34]

attornaeys' feas and other litigation supenses. Waile
defendant Loczl nas been found to e the clear and sole
wrongdeay, and while the powar to awnzd costs is not
gexiouslyquesticoned, Wlhie ¢slh arcvives at a comnronmise result

3

on this question. VWeiaghed in ithe ba

;.4

langa has bzen the

faet tiRE tha'Ceverai gl ot iigover possibly noving

reason, nas bean lass than hezoieally diligent in pressing

A
foxr enfiorcement of tha agreemsnt and the deerce. The court

also recognizes thoi the Local has alzesdy incurred
g ’

R}

and Sontinuas te incur, substantial expensss for study

- . . .
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e Eana hall, driaa i oF couddE; e deck] fadds substontial
firancial burdens in the proceedings to detexminz, and

fgE test pay.

)

then in the paywent of, compensatory awaxrds
Belting averyihing togetliex, the court concludes it
vkl benfenn SRl eguitanle to require that the Local pay half,
17

85,000, of SEGeost of Yhe copmliter study. The oxderx

to be antemdd affed dhie Turther orogeedings now dirxracted

To conclude: The directions given in this
opinicn fox further proceadings - to avolve sules and
proceduzes aid Lo move Sauard eUnputaticn by a special
master Of CORDERUIEDENE N - ars intorinm ordexs of the
court. In CheBaiEamii e T geadings such additional
orday-or crdersii TSN ESEMERTed assmay De nocessary Lo

dispose Iinallspal the Golmriaant s noticn.

Sy
<

Dated: Hew Yorik, Mew Yoxrlk /
Moy (L., AEE 4
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£2. Both of these having bean ligted in the shatchy
draft tendored by tha defong
LOEQ.

2

Loeal in August

£
]
e
F

135 The eonclusicns of the court concerning the
developiant of rules and procedurss will rasclve
the dispute cvor Lment 'y proposal that

o) SRl
id ba entarsd now requiring a system
& out 3

Of M Pl sl Vi g BES 95 the mode of handllng
refexvals frem the B Ball. ¢ 9ha difficuliies
ity ey secningly siuple sclution - not least the
prespect of ezsly—WO“ning ricts at Union headguertars
are indicated in Pexsuazsive detail by defendant ILoeal
It i1s obvious, Bozeover, thas iF his cou?d e

u

£ % avrangoenent,
vernment would have been remar‘huly cderelict
€X & year since thoe consent
At any ra ite, the o Z¢ cannot daem it an
ac ueptable bk ﬂﬂ*g to rosolve tha Ceomplexities and
e i

14. Defendans Lowul argues that back pa
pecause the "United Stalez" doas

Us dwuhiugu1uqiug Lhae o
ground that the Hat tional Labo
specifically SHpowers the Board to award
3 r

Y is uwiavailable

P ooy - e [N L7 ey gt e ly oy P A B . =
Apare Iraw the fact ths Whmlnrgon Sanad dooroasd
. T St e o S Sy s
” b S i S o5 1| oy . ; - —y . G
compenzsatory finas® i (id. 21 935)
SRR L RS Yy - 3 AP B - o o =S
racuer than n=raely enforcing an 11n slrative order,
Ty 4 e e Jw 3 ~ F 2N o~
Ciis GloCinoting ooy noht saenm Cpg

ze g 1 - N~ s e
Sensinie remedy of Tepliring the
9 3 4.7 = e Sy
injury. The Titio a: a whnola oo
e i A 5 ; e
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T = i gy ~ -
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The theoretionl 8if ficulity in such a direciion ism
reocegnized, bub withoub de 2eP oongern., Counsel

[
= - . - o

s cane Hﬁvn wemonsyrated their ability to
collabosate e “Lectivaly on an assignment of this
Rind., It ls . oes imaginable that the court will
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