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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SOUTHERN DIVISION

BEFORE: HON. GEORGE B. HARRIS, JUDGE

J—

ROBERT CHARLES JORDAN, JR.,

Plaintiff and
Petitioner, No. 44309 and

44786
VS .

c. J. FITZHARRIS, et al,

Defendants and
Respondents.
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REPORTER'S TRANSCRIPT

EVIDENTIARY HEARING

August 17, 1966

Reported by: MERILYN SEYBERT
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WEDNESDAY, AUGUST 17 1966, MORNING SESSION- 10:30 A.M. ' .

THE CLERK:; Civil Action 44309 and 44786, Robert
Charles Jofdanﬂ Jr, vs., €. J. Fitzharris, et al, for fur-
ther evidentiary hearing.

MR, COHLER: Ready for the plaintiff and petitioner,
Your Honox. |

MR. GRANUCCI: Ready, Your Honor.

May it please the Court, at this time the defendants
are ready to proceed to call Officer Caldwella please.

THE CLERK: Officer Caldwell.
TERRY H. CALDWELL,

called as a witness on behalf of the defendants, being
duly sworn, was examined and testified as follows:
THE CLERK: Will you state your full name and occupé—
tion to the Court. | ‘
THE WITNESS: Terry H. Caldwell, Correctional Officer,
Correctional Training  Facility. . |
DIRECT EXAMINATION

-

BY MR. DAKES; . _ )
Q. Officer Cladwell, you stated ﬁﬁét”ygu'are currently]

employed as aﬁ;orrgétional cofficer at Soledad State Prison. 

Is that correct? | |
A. Yes.

Q. How long have you been so employed?

A. Three yéars°
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Q.
A.

in all facets of officers! work.

Q-

pbeen assigned as an officer to the first floor of O-wing?

| 6
Where have you been employed or assigned?

Generally completely throughout the institution,

During the course of your employment, -have you ever|

A. T have.

Q. ﬁow long were you assigned to this wing?

A. Approximatély nine mohths,

Q. During what watch was that?

A. The first watch.

Q. What nine months period was that, please?

Ao Between approximately June of f65 until March of
166, | |

Q. What days'of'the week did you work?

A. Tuesday-through Sun’day°

Q. During thisiperiod'that you were assigned as an
officer tojoﬂwing-bn'the first watch-- Withdrawﬁﬁ§;t,
pleaséo |

What hours of the day consist of, the first watch?

A.
Q.

wing during the first watch, how.many officers-were on d@ty

>

Between 12300»midhight and 8:00 a.m.
% ) - - =
During the period when you were an officer in O-

s

in O0-wing? . - .

A,

Myself on the)fitst floor, and another officer on.

the second floor.
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Q. Did the other officer also have control of the

third leor?

A. Yes.

Q- Was there a sergeant on auty at that time?

A. No.

Q. Would yéu describe briefly your duties during this
watch.

A. We make count approximately every two hours, we

~ (Al D

filled in isolation logs, made -@ad¥imgs on the half hour.

MR. COHLER: Excuse me. I didn't hear the witness.

vou did what?

THE WITNESS: We made telephone calls to the control
room e?ery half hour.

--control and custody of the inmates.

MR. OAKES: .Q._Would you<des§:ibe your duties during
this period as primarily‘custodial in nature?

A ves. |

Q.~ You were there primarily to keep‘control aﬁa were
there in case something wou;d\haﬁpéﬁ% )

An Yes; |

Q. Dpid you ever go back into the cell area other than
to make a count?

A. Yes sir.

Q. For what pﬁrpgses?

A. Security checks, any type of a problem with an
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inmate that--

THE:COURTs 'Coulé you speak just a little louder.

THE WITNESS: I say, any time we had a problem with an
inmate, I would have to go back.
. ‘PHE COURT: You will have to speak a little louder and

a little slower. The stenographic reporter has to get all

this.

¥

be back in the cell areas, other than-the times you were

making a count?

AD

> o

&

> O r O

13

@

: MR. OAKES: Q. How ‘many times on an average would you

> O Fp O r 2 p &

@

606

224

I would say three, four times.

A night?

Yes sir.

That includes'the so~called quiet cell area?
Yes sifo

How ‘long did it take you to make a count?

Of the en£ife wing? Or of the one sectioh?

Of the one section, ’

Two, three minutesok )

What are you required to ség.wﬁ;n you make a count?
Human_ilgzho |
Do you-attempt~to be thoreough in ﬁakiné this .count?
As ﬁhorougﬁ as possible in the length“bfjtime.
You also attggpted to 5e fairlyyrapid?

Yes.
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Q- Why is this, please?
A. Well, the longer you are back there, the more noise

you are going to make. And this is an essential thing on

the first watch, is to be as guiet as possible. So the

jess time you are back there, naturally .the less noise you
are going to make.
Q. Did you have a specific time that'you were regquired

to provide water or flush the commodes?

A. No.

Q. Did you normally flush thg commodes?
A. No.

Q. Why not?

A.

Because of the disturbance.

Q. Would you provide an inmate water during this shify

if he requested it?

A. Yes.

Q. How much?

A. As much as he.?ould take.

Q  Did youlev?r limit him to one cup? _

A.- No. | g

Q If a man had more than one cup in his cei;, would

you £ill up all his cups?

A.  Definitely.:

Q. On the averége. do you récall whether most men do

have one cup only? Or more than one cup?
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Usually two or three.

A
Q@  Would you generally leave a cup?

A Yes.

Q. During the period that you worked in the Adjustment
Center or O-wing, would you say that the flaps in the quiet
cells were more often closed? Or more often open?

MR, COHLER: Excuse me. Would you state the period of
time, counsel? Arxe you coveriné the whole period?

MR, OAKES: I said during the period he worked in the
Adjustment Center. The whole period.

MR. COHLER: The whole period. Thank you.

MR. OAKES: Q. You may answer.

A. Generally they were closed.

Q. This is true at the time in July of iast yvear?

A Yes sir. |

Q. Were they sometimes open?

A. Yes.

Q. ' Were they always closed?

A¢ Nolo . R R . ] »
Q- If a man reguested hié flapg'to‘be open, would*you;

. . ' - |

open them?. ’ '
A, Using my own jﬁdgment, if,the"man had been causing

a disturbance no, I would not open them. But if he re-

mained quiet for a length of time,>d would open them.

Q. If a man askeé his flaps to be closed, would you
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close them? ‘ _ )
A. Definitely.

_Did that often happen?

Q
A, Yes, it did.
Q. Were the doors open during that period, or were

they more often closed?

A. More often closed.

Q. When the flaps were closed, could you still hear a
person held in a quiet cell if he called out to gaiﬁ your
attention?

A. Yes.

Q. Have you ever experienced difficulty in hearing a
man?

A. No sir. Excuse me. Other than unless there was a
disturbance gding‘on some place glse in the wing.

Q- When you were making the count and checking the )
cells during the count, did you check the quiet cellé more
carefully than the regular isolation cells? |

A, Yes. |

Q. Why?

A. Well, because of the type of;inmates that we have
back there; We are always anticipating'something to be
wrong, destroying what facilitiés he has or attempting to
mutilate himself or destruct himself. | |

Q. In making this check, would'you'be-apt_tq:détéét
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3n,unusglvstate of uncleanliness? | . .

A. I think.soa ves.,

Q  Officer Caldwell, would you consider a cell Whidh
had excrement on the floor and on the wallsvto-gg unusually
unclean?

A. Yes, I would..

Q. Is the existence of such a condition gquite unusual?

A,  Yes, it 1is, vérya

Q- What is the prevalent odor present in O-wing?

MR. COHLER: Counsel, you are asking the whole wing?

MR, OAKESs Yes.

MR. COHLER: I just want to be clear.

THE WITNESS: Wherever you have a large number of people
living together, you are going to have human odors, body
cdors. I remember whenil.was in the service, the dormi-
tories that we lived_iﬁ had an odor that I was not familiar
with. But it is about the same odor that you would get ip
a school gym, something like that.

MR. OAKESg Q. Or perhaps an Army ba:racks?

A. Yes. 7 ” ' . 5

Q- This same odor is perhaps prevalent th;ouéhogﬁuéﬁY;u
wing? R |

A. Throughout the entire institution. é;

Q@ Is the same odor prevalent in the quiet cell area? |

A. Yes.
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Ao
alioWed_to take a shower every gay and clean themselves as
you or I would, it is a little stronger, yes. ~
Q-
A.
Q.

A.

Q.-

A
Q.
A.
Q

~ Perhaps a little stronger? Or about the saﬁe?‘

Do you fecognize_the plaintiff, Mr. Jordan?

229 : o '-8141‘

Well, because of the fact that these people are not

o

L

Yes.

Do you recall that Mr. Jordan was housed in a quiet

cell during the month of July of last year?

Yes, I‘doo'

Do you recall seeing excrement on the floor and on

”the walls of Mr. Jordant's cell?

No, I don't,
Do you recall smelling such a condition?
No.

If you had smelled such a condition, do you think

you would recall it now?

A.
Q.

Definitely.

Do you recall seeing or smelling vomit in Mr.

Jprdan’s cell?

A.
Q.

No, I donftt.

If you had smelled such a condition, do you think

you would remember it now?

A.

I think so, yes.

CROSS -EXAMINATION

BY MR. COHLER:
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Q Officer Caldwell, how old are you?

A. Twenty”fduro

‘Q- Would you state again, Rlease, how long -you have
worked on the first floor of O-wing as a‘correctfbnal
sfficer. |

A. How long I did'wofk there?

Q- You are not working there now?

A, No, I am not. |

Q How long did you work there?

A. - Approximately nine months.

Q. Froﬁ what time to what time?

A, Between approximately June of 1965 until March of
166 .

Q. You said you never experienced difficulfy in hear-
ing an inmate make‘a request from a quiet cell. 1Is that
correct? |

A. I said unless there was noise elsewhere, I céuld
hear him.

Q. How‘does one tell whether or not he has heard some-
thing.if he hasn't heard it? How doeswhe know'he’hasnit
heard it? . ‘f ;

s ‘weilp you don't know. You just assume that if there
is noisé and the man is back there and he is‘hollering'Ybu; 

are notdgoing’to hear him. You don't knowvﬁhether he is" |

hollering or not.
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Q. = How do you make the judgment that the man ié-not
hollering any more in order to open up the flaps? |

A. Well, to my best recollection, the pepple in the
strip cells were naturally the most apt to be nolsy° This.
;8 the reason they are back there. It was generally the
rule that these were the only people making the noise.

However, if we continue to let him make the noise, the
rest of the section became usﬁally involved. But generally
speaking, these were the only people that were in that
section making the noise.

Q- Was there generally noise from that section?

A. I wouldn't say generally. Quite a bit of the time,
there was.

4 You say there was noise more of the time? Or not

noise more of the time?

A. Not more of the time, no.
Q. Then why were the flaps closed more of the time?
A, Because of the fact that there was always the

possibility of the noise starting. 1In other words, if the
flaps remained open, if a man started céusing d disturbance,
which has happened several times, it takes some time to get
back there, and as has been the case several times, before

the officer could get back there he had agitated other in-

turbance.
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Q- . Then in order to prevent the recurrence of the dis-
turbance, you léave the flaps closed, is that right?

| A. Yes. )

Q. You said you sometimes exercise your disgretion and
you open the flaps.

A. That is right.

Q. Why do you do that if there is cause for recurrence
of the disturbance? |

A. Well, 12f a person has shown himself capable of
peing gquiet, I will open the flaps«

Q. How long does he have to be guiet in order to saﬁigf§
you in your duties?

A. For a day, two days, three days.

Q. It could be as long as three days?

A. It could be, ves.

Q. You mention that inmates in guiet cells sometimes
destroy the facilities there. What facilities do théy»
destroy?

A. Their clothing, their bedding.

Q. You stated that your primary pﬁrpose in making a
check was to see ''human flesh,™ is that'cqirect?

A. This is . true. | |

Q. In other words£ the purpose is to tell whether or

not the inmate is still there?

A. Right. This i§ tﬁe‘purste of the count.
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possible attempted suicide or self mutilation, possible

233 '
Q- How about a security cheék, is that the sameﬂthing?
A. No, it isn't.

Q. What is the purpose of the security check, if it

o

differs?

A. A security check is to make sure that the wing is
secured, that all locks are locked, all doors are closed,

also to check for any unusual occurrences, such as a

escape.

Q.- A security check, as the name implies to me, 1is to
maintain security, to make sure the man is still there and
is not hurting himself or cutting his bars or something of
that nature.

A. That is true.

Q. About ‘how long does it take to make a security
check? |

Well, let me start at the beginning. How many cells @o
you check in making a security check? |

A. There are 24 cells on each side in each section.
Like I say, we go back there maybe thrée, four times . a

night, other than the counts to make these checks. So it

couldsvary. There is no set time.

~_

Q'+ Do you check all 48 cells yourself?

A. Yes, I do.

Q. Do you check each cell on each security check?
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| . 234 R
A No, T don't. - o o c .

Q- Do you ﬁéve a -planned meﬁhod of rotating Qhé'cells-
you chegk? |

A. This is scmething that &e‘have been instfucted not
to do; is to form‘a pattern.

Q. Do you have a means for keeping traék for yburself
which cells you have-.checked and which you haven'!t

A. No, I.don"'t° |

Q.  You try to keép track in your memory, "Last“timé I
saw this dne and that one, and I will see this one‘this
time,” or maybe you double up sometimes?

A. Possibly. | SRR

Q- It is a possibility you woulan't see every cell
in the course of the nigaﬁ, is that correct?

A. No, it-isn't. |

Q- wWhat do you do to keep ydurself from misging a cell
out of 487 Do you kéep track of them‘all in YOur meﬁory?

A. I have worked in wings where I kept track of 131
cells. N | o | L

Q. \You don“t write this down or aﬁything?‘

ks

A. No, I don't.

3
Y

Q. About‘hownlong does it take to make anféverage

ot

security check?

A. WwWell, I wiil put it this way: I mentioned-befqre.'

that you had to make a call in .every half‘houro"sd ;hé



iongest I would be back there would be a half an houro—
Q - You have other duties as well, dontt you?
A I do.

Q. cCcan you estimate the avérqge length of time to make
a secﬁrity check? |

A. Ten, twenty minutes.

Q. While you are making the security check, you are
?eeping track in your 6Q; ﬁemdry as to‘which cells you have
seen and which cells ybu haven't seen, and really all you
are looklng for is to see whether or not bars are cut or
people are out of their cells or things of that nature. Iﬁ
that right? |

A. Basically, ves.

Q- You have testified about a general odor in O-wing
as being gymnasium-like Qr-barragks—likeo

A. Yes. | 4

Q How did the odor strike you on the first floér of
0-wing when you first began working there in June of 196$§

A. I don't recall.

Q- Would &ou say the whole place Qtunk,vté you?

A. The whole institution stunk the first day I went tq
work there. | |

Q. How about the flrst floor in O-wing?

A. I didn't notice anythlng partlcularly strong about X

the odor. -
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Q. Would you say that when the flaps are closed.on the
strip cell or quiet cells and if the doors are closed that
this may restrict the emanation}of odor from the cell?
No, it would not. i
‘It would not?
It would not. .

Would you explain that, please.

> o 2 o p

The cells have a ventilating system, both incoming’
and outgoing air, to my knowledge.

Q.- I am concerned about how the odor might get out of
that cell, whatever odor it is, so that you would.observe
it up.in front in the officers'! area. If the flaps are
closed and the door is closed, doesn't this restrict the
cdor coming out of the cell?

| A. I would like to explain.

Q. Please.

A. The ventilating system that we have in there, for',
some reason, I don't know why, but any strong odor such as
gas, human defecation invariably comes through,;he vents‘im
the officers' area. We don't have ;he-;in the officers'
area, wedﬂon't have any wing?ws and the door is locked al];1
the time. The only ventiiation.that we have is what comesf

it seems to me, comes from the cells, because whenever a -

person has been--they have used tear gas baék there or

there has been defecation in the tiers, we get it.
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CcN was the only type Mr. Donnelly testified to.

.the presence of that vapor tear gas noticeable' from many

| 619
237 o
Q. Now, tear gas has a way of spreadiné_in ﬁaﬁf,direc—
tions, does it”hot? | | |
| MR. OAKES: Pardon me. ﬁha} kind of tear gas?
MR. COHLER: Iﬁ is my understanding the institution usés
only one type.

MR. OAKES: There. are three types.

MR. COHLER: There are three types of containers. But

MR. GRANUCCI: There was also téstimony about Mace,
which 'is a new type of tear gas.

MR, COHLER: Yes, I am wrong.

Q Excluding Mace, which is a new type of tear gas--

A, We have one type. But this comes in two different-
one is a powder and one is a liquid, as Mr. Donnelly al-
ready stated--one is a vapor, rather.

The powder, to my best recoliection, does not spread
itself tho much. It is the vapor that-- |

Q. Letis limit our attention to the vapor tear gas.

When vapor tear gas is used, for whatever reason, isn't

directions and in a fairly large area?
| Ao Yes, I woﬁld say‘gb.

Q. On the first.floor of O-wing, the west corridbr,;
there are no solid doors from the quiet cell aréa up'té

the cfficers' area, are there?
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"dor as it may be possibly coming through the ventilation
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A. No. ’ _ .
Q. And if you noticed tear gas in ‘the Officersf area,

might you not notice that as well coming through the corri-

system?

A. I seem to notice it more in the officers? érea and
in the area that i1t was used rather th;n in the corridor,v
%hether this is SOmething unusual to me, I don't know.

Q- The qguestion ié how it might get there. It may
come down the corridor and be trapped in the officers! area],
might it not, since you say you have no doors and windows
in the officers?! area?

A. This is true.

Q. And there are no closings on the windows in the
corridor, they are open, holes, six above each window space|?

A. To my best recollection, Yes, @

Q. So you really don't know whether dr not the ﬁdor
of tear gas came through any ventilation system or came

down the corridor and hung in the offlce;s‘ area, do you?
Ao I do know that quite a largg aﬁount came through
the ventilation system.
Q. Hoﬁ'ao you know pha#,‘sir?
A. Well, in the summer months it gets pretty warm in

there because of the fact we have. no w:.ndows° And thls onQ'

ventilating--this one vent that we have 1n the center of
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' something, we would stand under thlS and cool off. We

yard, and I would try to remaln in. there for awhlle | And

i . X
l”» K LI R &

239 o ? : " 621

the officers'f area, when we were-~worked up a- sweat or
would drape a towel over it so lt WOuld-force the alrvdoan'

1 always noticed whenever there was’ tear gas used back
there, that odor came from the. vents.ﬂ~“5 | ‘

Q- When you said "back there, you.ﬁaanabmewha;e'in
the first floor of O- w1ng° | l-li ‘f"M{*' | | |

A, Yes. -

Q. - Officer Caldwell, July was.the_séébnd}month of nine

that you had worked on the first floor of b—wing, is that

correct?
A. Yes,
Q. Is your recollection of your‘eXperience in O-wing

more fresh with regard to those times nearer the present

time? Or do you have a better recollection of the further

back times?

. I couldn't honestly say for sure.

A

" Q.  All sort of jumbled together, your whole expeéxiencq?

A. Yes. i
Q

You can't separate out Juiy 1965 in your recollec-
tion, can you?
A. There was nothing outstanding about the mbnth,“noi

Q. Can you separate out July 1965 ih'your‘recoliéc—

tion, Officer?
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40 - 622
A. No, I cannot. - . S T o

-

Q. Other tﬁén'the‘féct that yod’may have reviewed

certain reco\ﬂs to determlne that plalntlff Jordan was in

J

a guiet cell 1n July 1965 do youihave any recollaction of
ﬁis béinqqthere?‘ s
A. In@ate Jordan was in tHe quiet cells quite often.
I rememﬁér é tiﬁé”in.Jahuary}tﬂIvremember a time in July.
Q.-j&aquarytléss?t | o
A. ‘Yes. |
Q. Do you actually spec1f1cally remember Mr. Jordan‘s
presence 1n the qulet ce119 Or haven't you refreshed your
recollegtlonvw;th cent;tn;records? |
Ao"xtﬁouid‘Say‘atliﬁéle bit of both.
Q- .WhoxélSe waS"in'the quiet cell when Mr. Jordan was
in there in July 19659 _
A. Durlng the time that Mr. Jordan was in\thgt_cell?
Q.‘ nght Can you tell us the names of the othet in-
mates that were.1n~the qulet cells during that time? '
A. Several others moved in and out,
Do you recall thelr names ?
Well Esparzé;t)

In July 1965‘> |

I belleve so, yés,'to my best recollectlon._v

A S S

Go ahead What were thelr na.mes‘>

A -Nells;agd Eﬁparzag”]ﬂ
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Q- Can you recall any others? ' o .
A. Not offhand, no. »
MR=FCOHLER: Mr. Grace, may}I h;ve Plaintiff;s Exhiﬁiti'
13, please. Excuse me. I meant Plainfiffls Exﬂibit ié. |

Q- ~ How certain is your recollection, Officer?

Oh, I wouldn't say it is completely certain, no.

o »

How certain is it?

A. Wellf I will say I remember tﬁese three people
being in the strip'ceil during the time that I worked there
and-- | |

Q. At the same time? In July 19657

A. I bélieve so. I can't say i am absolutely positive,

Q. Officer, I would like you to look carefully through
Plaintiff's Exhibit 12.

First, let. me ask you whether or not you recognize
these copies of an isolation log; tw0‘pages:LoneHbeing‘
official visitations, and one being movements of inmétes.“
Do you so recognize? |

A.  Yes, I do.

Q. You are accustomed to working Qith those documents
in the course of your duties?

A. Yes, I do.’

Q. Those documents are intended to reflect the names |

of all inmates in this area, aren't they?

A. This reflects the names of people on isolation.
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and placed in a strip cell, he does not necessarily--there

s 624

Q Yes. And if Mr. Wells or Mr. Esparza were in the
quiet cell or strip céll at this time,‘their*names shouid
be f@ there, shouldn't they? )N

A. No, not necessarily.

Q- All right. Would you expléin that, please..

A, If é person was moved for creating a disturbance
are times when hé is not put on isolation. He may come out
in two days or three days; Thié is not--isolation is a
classification, and these people are sometimes put in the
gquiet cells for one or two days and then taken out. ' So
his name would not have to be on this,

Q- Would you look through there and see whether or not

these gentlemen were on isolation status that you have

mentioned. , ' .

MR, OAKES: We will stipulate their names do not appear'

THE WITNESS: From what I have gone through so far, I

do not see their names.

MR. COHLER: Q. Do you recall who was on duty with you

July 9th through July 20th 1965°?

A. Yes. There were two men that were usually on with |
me; Mr. Cecil, who was the regular second tier officer, andf

Mr. Hendricks who worked the relief positions, two days up-|

stairs and two days downstairs.

Q. Do you ever have any conversations with inmates
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while they are in the wuiet cells or strip cells durihg
your watch?

A. Many times.

J

o

Q. Who did you have conversationé with‘July 9th threughu
July 20th in the guiet cells or strip cells?
A. I can't remember.

Q- When the flaps are closed on the guiet cells or

closed?

A.- They are not all closed., Sometimes one céll might
be left open and the other cell closed.

Q. Can you recall which cells had the flaps open from
July 9th through July 20th, and which cells had flaps
closed from July Sth to July 20th?

A. No. ' | ] i

Q- Isn't it true, Officer, that you really have no
recollection of July 9th through July 20th other thaﬁ your.
general impression of what was supposed to be done during
the whole period you were on duty?

A. Basically, ves.
MR. GRANUCCI: Object to the form of the quéstion as

overly argumeﬁtative. If counsel would rephrase it to

and substitute in what he generally did, I think the qué5+-f

tion might be more acceptable. As it is, I'thinkgit‘is {  j
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MR. COHLER: I would like to be aﬁle to ask both gques-
tl@hs if 1 héve to, Your Honor.

THE COURT: All right.

MR. GRANUCCI: VWith-that undefstanding, I will<withdfaﬁ
Lhe objection. '

MR. COHLER: I believe the wifness stated an answer.
pid the reporter get an answer?

THE REPORTER: ‘Yes. |

MR. COHLER: What was it?

THE REPORTER: The answer: "Basically, yes."™

MR. COHLER: Q. And the same is true, is it not, that
you have no independent recollection of July 9th through
July 20th; it is-melted in with all your experiences
throughout the tiﬁe you worked on the first floor of O-wing

A. There was nothing that set it out from aﬁyrother
times. It was a normal period. |

Q.  Would you answer the guestion, please.

A, No. It does not stand out in my mind.

MR. COHLER: Thank you. ]
REDIRECT EXAMIgA?&QN;

BY MR. OAKES:

Q. Officer Caldwell, you -did work during the period

¢f July 9th through July 20th 1965?

?

A. Yes.
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Q Mr; Jordan was in the strip cell area dﬁringfthat
time, was he not? * | |

A ‘Yes, he was. ‘ .

Q- Aside from your indepéndeht recollection, would

you have recalled whether or not the cells would have been

in an unclean'conditién at that time?

A. I would have known, yes.

&  Would yoﬁ recall that now?

A. If there waé anything dutstan&ingly filthy about
the cells, such as human defecation, I would noticeAit be-
cause these things do stand out in my mind. There have
been times when this odor has been in the wing, and you
just can’t miss it.

Q. Fine. Thank you. Now, when you check the wings,
what do you do? _ . -

A. When I-- | | |

Q. Or check the cells, pardon me.

A. As I stated before, I try to--not to stand around
them too long to arouse the inmates. vBut I shine my liéht,
around the fixtures, the plumbing dgviées, thé'bars §f'the
cell, shine it on the‘inmate,?kéeping it out of hisvfaée;as
much as possible, possibly take avglance on the bed. It'
varies. Like I say, there is nokset‘pattern,xéoVydﬁ?* 

Q. Now. in checking a quiet cell, do you have ﬁo open

up either the door or tne flap 1f they happen to be c.‘Lo.'%er.i'7



would not have to stand outside the cell?
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A. - Generally we open the door. |

Q. Generally you open the door?

Ao : Yeso ' 4 i
- /
Q. You, therefore, go inside?
A. Might step inside, yes.
Q- So in order to detect, perhaps a nauseous odor, you

Ao No.

Q. During'thelcourse of tﬁe evening, will you not
detect this because you had been into the cell itself?

A. Definitely. If it was there, you would pick it out]

Q- You stated on direct examination that there are
two men on duty in O-wing.

A. Right.

Q- When yéu go back in the cell area, what procedures
are folloﬁed?

A, If I have to go back into the cell area, I call the
officer upstairs. He comes down. I give him my keys and
he opens the doors for me and I go back. I never go into
the cell area on my own. There is qlwéys the officer therq

Q. ° That means he has to leave his post?

A Yes sir. .

Q- And vice versé. If he gges back, you mast 1eave‘
your post? | |

A. Yes.
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Q- .Thereforg, if a disturbanée wére,to be'créaﬁéd
during this shift, he would have to come downstairs;’open
A. Open the--

Q I am sorry. Open. the grille gate?

A. Right. |

Q. And his floor would be left unguarded?
A Right. Yes sir. 4

Q. Ian diSturbance were to spreéd, you.would have to
obviously call for more help, is that correct?

" A Definitely.

Q. How heavily staffed is the institution during your
shift?

A. As I remember, on the first watch we have 14
officers taking caie of ldeings!Aplus four towers, prlus
we have an outside sergeant, a control sergeant, and a
watch lieutenant and a watch sergeant.

MR. OAKES: I have no further gquestions.

RECROSS-EXAMINATION

- BY MR. COHLER:

Q. Officer Caldwell, in making a security check or

head count; do‘you ever open the window flaps on the door

rather_than_opgning the door?

A. No, I do not,.

Q. Never?




)l
11
12
13
ﬁ

630

: ' 248
A. -~ Let me back up. -
Q. Please. Be very careful.
A. . I would never open the window flap because of the

S

fact I can't hardly 1ift it.

Q. .I don't mean the big one. 'There is a little flap
on the doof itself, isn't there?

A. Yes.

Q  That is the one I am referring to. Do you ever
open that to make é head éount'or a sécurity ‘check?

A. No, because of the fact it is a little taller--I
am not very tall, and I can't see into the cell.

Q- You mentioned on some occasions there had been an
odor in the wing, noticeable to you. 1Isn'‘t it true that
on some occasions a number of inmates will throw things out
into the corridoré which would create a large mess, whic%
would include a large odor?

A. During a disturbance I have never noticed a éqm—

plete difference in the change of the smell, unless, of

course, they had been burning. This'has been the only timg.

that the odor has changed to any 51gn1f1cance.

Usually what is thrown out on the tler, which is always
every day, thrown out on the tier--there is paper, sand-

wiches, orange peelings, just general debris.

Q. There has been some testimony that on some oc-

casions inmates will throw human defecation out on the
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officers or out into the tier, or th#owing it géneiélly;
Has this ever happened in your experiehce? |

A. . I have never had it thrpwn at me. Howevgkf/en\two‘
occasions~--I can't remember the dates--there hasmbeen
jefecation thrown on the tier itself, I believe to get me

to step in it or something like this. But it has been

there, and vou can't miss it.

Q. Has there been a noticeable odor then?

Well, this is how I found it.

. Was there a noticeable odor?
Yes, definitely.

A
Q
A.
Q You can't remember those dates, though?
A

. No, I can't remember the dates.

Excuse me. I might add that these--both times were on

the "Max" side, the-B—side. I have never had it, while I
have been working there, on the west side or'theyiSolation
side.

MR. COHLER: Thank you.

MR. OAKES: I have no further questions at this time,

Your Honor.

(Witness excused.)

MR. GRANUCCI: At this time defendant would like to

o
i

call Raul Mata. : T
RAUL MATA, ,

called as a witness on behalf of defendant, being;duiy o

sworn, was examined and testified as follows:




.officer.

appear that this gentlemanf’s name is not included. I undex-
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THE CLERK: State your full name and occupation to
the Court.
THE WITNESS: My name is Rayl Mata. I am a correcticnall
MR. COHLER: Your Honor, if the Clerke¢will hand the

court the file, including the list of witnesses, it will

stand there is a'limited purpdse for which defendants call |
pfficer Mata. I wohld like it to be clear on the record
by motion, and if it is as limited as it should be; I will
not resist; 1f it is not, I will resist strenuously.

MR; OAKES: Your Honor, the issues of this case have
gone broader than what occurred in July, the issues created
originally by the plaintiff's complaint, we have heard a
lot of testimony about witnesses who were present and about
occurrences to them on oc¢casions other than July last vear.
I think it is fair that this man testify about his ex-
periences, which go beyond the time of July 9th to July
20th 13965. | |

MR. COHLER: Your Honor, I understand that Officer Mata
may have some testimony very relevant to the so—cé}led
tear gas incident previous to Thanksgiving. Teétimony{haén
been heard from inmate Esparza and inmate Wells‘rega;dingt;.

that incident. I have no objections to examination,regardj*

ing that incident.
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However, ccunsel has no opportunity and would be Sur-

prised by any testimony by Officer Mata-goingibeyond.that°

gery guestion which was obviated through ‘the courtesy of
defendanﬁs“ counsel,‘and that was véry shortly before
trial. On that occasidn, Officer Mata was not brought into
the picture and no opportunity for ?reparation regarding
officer Mata has been availabie.
I am willing to’foregobany dbjection which may lie

only insofar as it involves th? tear gas incident. I don't
think I should have to facg1at this time about Officer

mMata’s general experience ranging the whole period of time

MR. OAKES: Your Honor, as I said previously, there
has been testimény\about periods other than the period in .
guestion. |

THE COURT: Let's proceed and see what we'eventuéteﬁ

DIRECT EXAMINATION |

BY MR. OAKES:

Q. Officer Mata, how are you egplﬁfed, sir?

A. How am I employed? |

Q. Yes.

A, I work at the Correctional Training Facility at

Soledad.

Q. Dor h§w long?
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A. I worked there for approximately eight and a half

yearsa
(Q; Wﬁat is your current assignment, please?:

A. I am assigned to thé isolation seétion igwthe Ad-
ﬁmtmentkCenter, O-wing.

Q- During what shift is that, please?

A. I work the second watch, 7:30 to 4:00.

Q How long have you been assigned to this?

A. For approxiﬁately ten months.

Q. = That would be beginning approximately November of
last year, 1965°%

A. Yes sir.

Q. Do you know inmates Esparza and Wells?

A. Yes sir, I do. _ R

MR. COHLER: Excuse me,'coungél. Just so the record
is clear, Mr. Wells is no longer an inmate.

MR. OAKES: Q. Do you know a Mf.‘Esparza and a. Mr.
Wells?

A, Yes sir, I do.

Q- Do you recall their being inuthé quiet cells in
November of last year, 196572 g
A, Yes. | 3
Q. calling your attqgtion to the periaﬁ;7ound'Thanks€

giving of last year, dowyou recall an incident.infﬁhich ,“

‘there was a use of tear gas involving Mr. Esparza? .
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A. Yes., | | - >'11

Q. Would you like to relate your version of whét

Ao Yes sir., It was approximately Nevember‘SSrd or
24th, and the Adjustment Center Disciplinary Committee was
hearing Espérza“s and Wellé'vdisciplinaries in front of
their cells.

At that time Esparza "exploded® and climbed on the bars
and starte§ rattling and shoutihg obscenities and attemptiwg
to create a general disturbance. It was impossible to
continue the hearing, and he was instructed by Mr. Johnston
and Sergeant Friedrick and myself to cease that kind of
behavicor, and he, of course, did not comply, and the dis-
turbance was beginning to spread. I heard other people
shouting and yélliﬁg and rattling_bars in the isolation
section. I heard bars rattling upstairs.

And Mr. Johnston and Mr. Friedrick conferred and‘
decided to use tear gas. And, of course, the equipment wasg
received and Mr. Friedrick-- '

Q. Let me interrupt for a momeptfﬂ Was there first anyF
request to remove Mr. Esparza's clothing, or that he pass
cut his clothing?

A. Yes. Yes.

Q- Please continue.

Q. And he, of course, Esparza, refused to paSS th hiﬁ 
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challenge. As a last resort Mr. Friedrick told him that

254 | . 636
ciothing and equipment. Mr. Friedrick instructed ESéarza
pnumerous times, two or three times. The firSt‘time Esparza

went into a fighting 'stance and’told him, "Fuck you, punk.

Mr. Friedrick again instructed him to pass out the

equipment, and each time was met with a defiance and a

if he didn°t;‘teér gas would be applied.

ESparza toid him, "Fuck yoﬁo It ain't no big thing.
Go ahead." |

At this time, Mr. PFriedrick instructed me to release
a short burst of tear gas. I put on a gas mask and stepped
into the small section right outside the bars and squatted
and released one Short spray.

Esparza waé appxo&imately three-quarters of the way -
from the bars, and he had a blanket over him.: |

I released a short spray onto the floor. ‘He dropped
the blanket. He ran over. He grabbed me by the gas mask.

I jerked away from him, bumped my head against the wall,

and then I released another short-sgray.approximately knee-|

high. He immediately sgid, "I give‘up; Here is my clothes

And he took them off and passed them»oqt, o o

Q. Am I éprrect‘in statihg thenfthat;you‘did nqt spr§y:,

tear gas about the upper portion--

A. No sir, I didn't.

SRR
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Q. As I recall, was it two or three bursts? ]
A. It was two bursts.

Q. Did you empty the canister into that cell?

A. No sir. |

Q Was inmate Wells housed next to this man?

A, Yes sir.

Q. pid YOU spray any gas into Mr. Wells' cell?
A. No sir.

Q. None aﬁ aill?

A; No. |

Q. Were the flaps on Mr. Esparza's cell closed or

open when you left?
A. They were open.

MR. OAKES: At this time I would like to go into his
general duties, Your Honor, if I may. _ | -
MR. COHLER: Your Honor, I am hesitating.tg éo into
this, but I feel that I have to object strenuéusly, 'Plaiﬁ-

tifﬁ&counsel submitted interrogatories propounded td the
Superintendent of the institution. Those interrdgatoriesv
have been discussed previously. |

As Your Honor will recall from the testimony, in laige
part the answers were "No informatiSA is available.”

What inferences may be drawn from that is th.theasubf;;

ject of my present discussion. There was a difficulty in |

the understanding of the«interrogatories—appféniiy{féﬁd*fhé
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answers to them, which was brought out in discussion betweepn

Mr. Granucci and myself on at least two occasions, the last

witnesses having once beén_told-—and‘l am not implying any
bad faith-—havingvoncé been told that there was no informa-
tion availabléa

To obviate that .problem, the courtesy was extended to
me to go with Mfg Oakes to the institﬁtion to interview
all pedple who Qere thought to have eye witness accounts.
This was tape recorded and transcribed. Officer Mata was
not one of those persons.

A good deal of the testimony before the Court to date

has been more succinct than would otherwise have been with-|

out these informal depositions. My preparation has been -
enhanced greatly in terms of time.
, a’m ] . ’ .
I do not feel it is -even necessary or proper for this
witness to go into his general experience when I have had
no opportunity to examine the man before in any way and
have relied upon the fact that he wouldn'tt be called. I

just feel it is not necessary to defendants'! case, and I

am being unduly surprised. I don't feel it is prépgr.

MR. OAKES: Your Honor, the interrogatories raised, as |

I recall it--and you may correct me if 1vamerong; c¢unse1gm

the foicers that were on duty at the time. TbiSjﬁahWWa$:;’
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not on duty in.July. |

,-Frankly, we did not decide to use this'ﬁan unﬁil last. -
tuesday at the institution when we heard how th&,cﬁse was
going, what witnesses counsel was‘going#to.call, and par-
ticularly as far as.the'incident and also the fact'thatvwe(
visited the cell, and.Your Honor was in there.

We have ﬁea;d a great deal of testimony about changes,
about how the system is being‘conducted now. This whole
thing is in fact an issue, and I think the man should be
Williﬂg to meet such issues that have been raised at this
time.

THE COURT: Well, with reséect to any of the issues,
that is, the incident of the tear gas, any changeovers
that have been made, I will hear testimony. But relating
to his experience as wholesale over a period of yéars. I-
can't see that-- | |

MR, OAKES: I was referring to the time--

THE COURT: We will go along. If you have any objec-

tions, you may reserve them.

MR. COHLER: Thank you, Your Hoqor;

MR. OAKES: Q. You ére presently an offic&; in the
isolation side? ” |

A. Yes sir.’

Q. Will yougdescribe your dutiés'as thé’second watéh, 

second duty officer.
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A.  The security and custody of the inmates is my re-
sponsibility, their welfare, the general cleanliness of the

section, the feeding, the changing of the clotHI§9} escort-|

" ing inmates freqguently thrOughout'the déy for various com-

mittees. That is about the generalization of my duties.

Q. Your duties kéep yéu fairly buéy?

A. VeryAbusya

Q. Regardiné the-period prior to the time the auto-
matic flushing'devices were inétalled; how often during
this shift would you flush the commodes in the quiet cells?

A A minimum of twice a shift.

Q wWwhat times?

A The morning and in the afternoon.

Q. Would you flush them oftener if requested?

A Yes. it was requested frequently. | -

Q Were you qguite regular about flushing? |

A. Yes sir.

Q- As a general policy, are the flaps during your
shift left open or closed? ‘

A. They were open. ]

Q. Has this been true since last November?

A. Yes sir.

Q- When might they be left closed”

A, When an inmate is creating a dlsturbance.

Q. How often do you clean the cell area on the lsolatmon
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and strip cell.side? -
_MRO COHLER: Counsel, I am going tofask'you to be care-|
ful about time now. Since November? 5 |
~MR. OAKES: Well, the whole thing is limitéd to that.

He wasn't ﬁhere before then.

THE WITNESS: On Saturdays they are GI'd thoroughly,

a broom and.it is issued to the occupied cells and the in-
mates in them sweep out the cells. And if there is any
spilléd food or milk or coffee, I issue a mop. And if they
desire to use a mop more frequently, why, it is available;
and also a commode brush and soap, et cetera, cleaning
material.

Q.  On your general GI that you mentioned, this in-
cludes the quiet cells? : ‘ -

A. Yes sir,

Q- What procedures are involved when you clean the
quiet cell area? How do you go about this?

A. We have a hose that we use. i 6pen all of the
empty cells and spray soap, and we usevscrub brushes and
squeegees and mops. and they are hosed down andeashed
thoroughly.

The occupied cells, if the inmate wants tb use the hose'

it is available and he can roll ap hls equ1pment and set

it up on top of the t01let and he can proceed to clean hls -
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cell with the hose and soap and all of the available equip-

ment.

If he refuses, then he is asked if he wants to use the

Q Would you furnish a man housed in a quiet cell
cleaning material at other periods than on Saturday if he
requested it? |

A. Yes.

Q. You havé had occasion to placé men in gquiet cells?

A. Pardon me?

Q. You have had occasion to place men in the quiet
cells, haven't you?

Yes.

Have you ever placed a man in a dirty cell?

o

> o r

No. 7

Q. By the way, Officer, a week ago yesterdayl,I believ
it was, when His Honor,VMr. Cohler, Mr. Granudci and mySelf
visited the gquiet cell area, I noticed youAappearedrto bg 
scrubbing. Can you explain why you’wefe‘scrubbing'on iﬁat
day? - ) J |

A. That was a Tuesday, I believé,‘ And the reason for

that is I was not able to GI the;@ﬁiéﬁ cell §§étion on.

Saturday because we had been having difficulties. Wevhad5‘f

a disturbance and we were very busy and'we»were”anticipatin

e

g

from Saturday up to Tuesday, anticipating méreméifgiéulty;f};
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Tuesday was kind of quiet so I proceeded to chang

You had not cleaned from the Saturday before?

Not from Saturday, no. |

Are you familiar with wha£ might be cailed the
grapevine?" | |

Pardon?

Are”youlfamiliar with what might be called the

grapeﬁine"? |

Yes'sif.

The ability of inmates to get information from one

throughout the institution, even though they are
to face?

The rumors?

Yes. | 5 ’ .

Yes.

Is it your opinion, based on your-experience;-that

inmate held on O0-wing could get information to

It is veryjeasy,
Would it be fair to say that you spend a good deal
in the cell area?

%

Yes. ‘

Probably more so than officers on the other watch?.

Yes.
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Q- This includes the quiet cells? | :
A. Yes. |
VQ. You have a lot of contact with the inmates?
A, Yes, I do. |
Q. As a general statement, hﬁw would you describe your]

approach when dealing with an inmate?

A. It is an easy, soft approach.
Q  Why? |
A. Because we certainly don't want to create any prob-

lems by being harsh with them. We have people that are

very excitable.
MR. OAKES: That is all I have.
CROSS ~-EXAMINATION

BY MR. COHLER:
Q. Officér Mata, do the inmates, generally speaking,
who are in. quiet cells or strip cells requife}particular
custodiai care? |
A. What, sir?
Q. Particular custodial care?
A. Are they allowed--I don't uqdegstand your qﬁestioni
Q I will start over. I am sorry. |
With regard, generally speaking, to inmgies who are
housed in qguiet or strip cells, is a particular degree of
care required in terms of custody andvsecurity?

A. Yes sir.
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Q. - These are thought to be, generally speaking,’the‘ '
more dangerous, hostile, volatile inmafes; is thatréorrecﬁ?
A -Yes. : y | : o

Q. You are more careful about what you giVe them in
the way}of potential weapons than fou are of other-inmates;
is that corfect? ‘

A. Yes sir.

Q. You are éareful that when you are in the cell area;
the Strip_cell'area; theré must be high security in terms
of opening the cell doors, aren't you?

A. Yes sir.

In fact, there always must be two officers present?

Not all the time.

Would you explain that, please.

> © p O

If a pérsonyhas been emotionally disturbed, has had
sufficient time to calm down, guiet down, and'affet eétab—
lishing a friendly relation with him, it is up to thé in-
dividual's judgment at the time, if another officer is not
available, immediately available, if it is-néceésary‘tér.
bring this man out, if he in his judgmént feels that no--
there will be no violence of incidénts involved; he might“;‘
bring‘tge inmat; Sut by himself. But it is not customarg; 

Q-ﬂ All right. For instance, and turning to bodily

o

cleanliness, for one, in order for an inmate to have a
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cell, or strip cell, is that right? '

A. That is right,

Q- "When he is passing from’a quiet cell or strip cell

portential weapons with him, does he?

A. No sir.

Q- At least he is not.supposed to. I understand, and
there has been téstimony, i bélieve, that something as
simpie as a to&thbrush can be ﬁade into a very dangerous
weapon'with othér matter, is that correct?

A. Yes sir.

Q. What do you think about the potential dangerous

weapon use of a broom?

A. It can be used as a weapon.
Q- Or a mop? . ‘ ' -
A. They also can be used as weapons.

Q- Or parts of a bucket? All those things can be used
as weapons?

A. Yes. |

Q. In fact, you don't even have to do very much to ?.
broom or a mop to use it as a weapon, do you?

A. No. k

Q. What security precautions are taken in giVth;b:onE

or mops to inmates in quiet or strip cells?

A. The officer is present during the ﬁime_they_a:e“ f;
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using this‘equipment, and he is accountable for it after

to do it, -but ‘it is done. The officer--my partner that I» f

.can observe me, and I.take the time to .go.back there and |.
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they finish.

Q. 'Thét latter portion of 'your statement is. in terms
of making sure they aren‘t left behind, is that fight?

A. That is right, to make suré the inmate returns it
to you.

Q- Is there but one officer present while the inmate
is actually'QSiﬁg the equipment?

A. That ié correct. |

Q: About hbw long would it take a man in a quiet cell
or a strip cell to use this equipment to clean out his celll?

A. It varies, depends on whether he is going to use
the hose or if he is just going to sweep it out and mop it.
Ten, fifteen minutes, approximately.

Q. Duriné that time the officer, and yourself if you
were the officer, would be standing directly'outéide.his
cell? |

A. Yes sir.

Q- You have stated that you are ﬁery busy. Is it ever
possible that you don't get tO'evergvcéll in all of the
area of your respﬁnsibility for cleaning evgrnyaturday?

A. No sir. It is a difficult--it is very difficult’

work with holds the keys and he sits in an area where he

[N
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clean them thoroughly.

Q. You do it yourself personally?

A. "I take an inmate porter’' with me, and I participate.

Q. You both do it? | |

A, Yes sir.

Q Do you £ind any difficulty, Officer, in having an
.inmate porter clean another man's cell?

A. Yes sir.

Q. What is that difficulty?

A. They just don't like to do it.

Q- But you have them do it?

A. Yes sir. They do it reluctantly.

Q. Do you feel the cleanliness of the cell is more

important than the problem that may be created by asking

an inmate porter to clean another man's cell? 4
A. Yes.
Q- Officer, please direct your attention to the perioﬂ

before Thanksgiving, the so-called tear gas incident with-.
Mr. Esparza. I would likerto see 1f we can straighten dutf,
the timing of this as closely as possible. If you can't

recall, please say so. ‘ »

'Do'you recall about what time there began to be a dis-
turbanqe_frqh Mr. Esparza's cell?

A. Approximately 3:30.

Q. 3:30°
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Approximately. |

Is that afternoon?

> O p

J

Yes sir. 3

Q. About how long did that disturbance last before an
officer went back to the cell-- Excuse me, There was a
committee that day, Qasn't there?‘ |

A. Yes sir.

Q. I am sorry. Was the éommittee examining Mr.
Eséérza'or'Mr; Wells? |

A. I believe they were hearing Wells' diséiplinary,

Q. You said before that the Committee was hearing
both Esparza and Wells on disciplinary. Was that an error?

A. No sir; that was correct.

Q. They were hearing both--

A. No, nét at the same time. They were going to hear
both of them at this time. | |

Q. .Do you recall what the incidents were leadin§~up
to their examining both Wells and Esparza?

A. Yes sir, I dof

Q Please relate that.

A. I had toﬂei.had observed somefcontrabgnq‘that_wgs
brought in from the window, into the isolation section, and
up into the vicinity of Esparza's cell. So i pr0ceedeé‘td‘

search approximately three or four cellso

Esparza's cell was the last one. As I was searching
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“his cell like I did the rest of the other inmates, and heilr

‘one had to participate, to back'him~up or to save face.
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nis cell, I found tobacco, which is not allowed in the

section, and I confiscated it. Esparza at this time

"exploded." He thought it wasn't fair that I should search

went into a rage and shouted curses, obscenities, and I
decided that since he was éreating a disturbance that the
best thing that could be done was to segregate him from thel
section, to a quiet cell. |
As Esparza'was acting out his hostility in the corridor,
the exercise corridor, Mr. Eriedrick and Officer Foncannon
arrived on the scene, and we had to order Esparza twe or
three times to proceed to the quiet cell. He finally did spo.
While this was occurring, Wells participated. He also
became unruly and shouted obscenities, and there was a lot
of unrest in tﬁe section. Other inmates were beginning to
shout. |
Sc after we celled Esparza, we moved Wells also.
Esparza and Wells had a close relationship, and it is

my opinion that whenever one got into trouble, the other

And on their way back to the quiet cells, E?parza—- I
mean;\Wells was arguing, and he stopped two or £hree'timesy -
The lasﬁ_tgmefhe stopped abruptly, he had his hands ]
clenched, and he stopped abruptly,gnd.he'started tgvtu;n,‘fﬁf

around. He is a pretty big man. He is a ﬁeight"liftét}f 
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so the officer behind him, thinking that Esparza was going
to start fighting, put an arm lock on him. And I grabbed
one leg - and Mr. Friedrick grabbed the other. 7

Wells started struggling violeéently. We were having a
very difficult time. It was necessary for another officer

to enter the section and take him around the waist, and we

Q. When you say "waist,"™ are you using that somewhat
figuratively?

A. Yes sir. Around the waist, like this (indicating) .

Q. The waist.

A. Well, around his back, let?s put it that way.

Q. Not between his legs?

A. No sir.

Q. This wés a bit of a conf;agration, and you were .

interested on holding onto a leg, werent't yod?
A. Yes sir.

Q. wWere you looking around to see where the other

A. I was trying to hold bnté ﬁhé ieg.

Q. You weren't very concerned about where the other
officers were érabbing Mr. Wells? | |

Anr I remember seeing Mr. Friedrick holding onto the'::

other one, and the other officer had an armlock while_ﬁéll#

was struggling.
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Q- In the middle of this struggling, you were exerting
as much force as you could to carry ouﬁ your duty propérly 

Y

A. I was trying to hold onto him, let's put it that
way - |

Q. You-remember preciéely where all of the other
officers were holding him? |

A. Yes sir, I do..

Q. Let's turn back to 3:30 when Mr. Esparza began
making a lot of noise, rattling on the bars, climbing up
the bars, during the meeting. What was the next thing that]
happened? And how long afterward?

A. The next thing that occurred, Mr. Friedrick in-
structed him to stop and he didnft. Mr. Johnston instructed
him to stop and he\didn't.' I inétructed him, and he would
not comply with the‘instructions.

Q. Did you close the flaps to try_and,keep him éuiet,»
to try to keep this agitation from spreading?

A. I do not remember.

Q  You doA't remember whether ?heﬁflapsiwére closed
or open, is that right?

A. Yes sir.

Q. Go ahead, please. How long_did»he continue making,f

noise and disobeying the orders to stop?

A. For approximately-- I can't estimidte the time.
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Q A matter of minutes?

A. At the time the other sections were becoming unruly

Q ~Wouldn'‘t it have been normal procedure to close

A. Yes.

Q. That is their purpose, to stop'this type of agita-

tion?
A. Yes.
Q. But you can't remember whether or not they were

open or closed?

A. No sir.

Q. Was Mr. Esparza making all this noise and dis-~
obeying orders to be quiet for a minute? A half hour? An

hour? A couple oﬁ hours? Three hours? Have you any re-

collection? : ' .

A. No, he just kept on rattling bars and shouting.

Q. Then what happened? |

A. Thereafter the--while he was instructed variqﬁs
times to cease, and he didn't and the rest of the sections
were becoming unsettled, so he waé %nsﬁructed to pass}OUt
his clothes, and he--he was instructed to pass qut h;s
clothes, and he refused.. | |

Q- At the time he was instructed to pass out his

clothes and he refused, who was present, as_yoh“redall?

A. Mr. Johnston, Mr. Friedrick, myself, gnd,I-bé;iévé‘,

4
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Mr,.DeCarli‘

Q- Was Mr. Kiepura there?
A. I do not remember if he ,was there.

o

Q- After he refused toc pass out his clothes, what

happened?

A. Mr..Friedrick'and ﬁhen Mr. Johnston conferred, and
I believe they decided to obtain gés.

Q. Were'you>in on that conference?

A. No sir. | |

Q. Go ahead, please.

A. 50 we went up to the officers’ area and waited for
the gas.

Q- "We," being all the people?

A. All of the group, and of course, this disturbance
was going on at thé time, and after it arrived, why, we
went back and Mr. Friedrick instructed-- -

Q. All right. I want you to back up a little bit,
please. You say you all went out into the officers' area.
That is out in the front part? It opens into the east and
west corridor? |

A. Yes sir.

Q. About how long did it take before tﬂe gas arrived?'

A. I don't remember. Ten, fifteen minutes, or more.

Q. 'During that ten or fifteen minutes, waS‘there‘

general agitation throughout O-wing?
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A. * Yes sir. There were people fattling'upstairh and
there were people rattling bars downstairs. ‘

Q. - Was there anybody dlspatched to take care of the
rattling upstairs? |

A. Yes sir. I believe the officets were attempting to|
cope with it; |

Q. There were other officers.upstairs at the time?

A. Yes'Sir;

Q. But thé same group, Johnston,.Friedrick, yourself,
and DéCarli, wefe waiting out in the officers! area; is
that correct?

A. Yes sir.

Q. During this ten or fifteen minutes, about how loud
was the general bar rattling in the O-wing section itself?
A. It waé loud. It would stop momentarily, and it
would start again.

Q. You considered it a fairly major disturbancefA

A. No sir. It wasn't a major disturbancé, but there
were people participating. |

Q. Yoﬁ had called for tear gas"to'stopsomethihg whicHh
wasn't a major disturbance? j

A. No sir. We called for gas to make Esparza stop.

Q. Was it just to make Esparza stop? Or was it to

stop Esparza because of the spread of this’agitation? .

A. It was stop stop Esparza.
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Q- ~ To your knowledge, there was no consideration given
to the fact that the agitation might spread?

MR. GRANUCCI: Objection, Your Honor. I think that

THE COURT: _Sustained.

MR. COHLER: Q. Was the noise thréughout O-wing about

O0r was 1it particﬁlarly loud?

A. Es;arzé woﬁld sta?t it. He would rattle, and then
someboay else would rattle. He would stop and they would
stop.

Q. Couldm§5d'estimat; how many cells were rattling
their bars, how many inmates in their cells were rattling
their bars? \

A. No sir, I couldn't. ) ;

Q After approximately fifteen minutes, when the tear
gas arrived, would you go very slowly and tell us whﬁt
happened, please. Try to remember every detail.

A. We returned to Espérza‘s:cell; He was instructed
to remove his clothing. He went to a fighting'stance. He
told Sergeant Friedrick, "Fuck you. You come in here and
get them." Mr. friedrick instructed him t;o or three times 
He still refused. 'ﬂg_was defiaht?and;chailenging.

Finally, Mr. Friedrick told himwsthat if he didn't he |

would have to use gas. Esparza told him, "Well, that ain'{

[N



10
Il

3%

4

'gas mask on, didn't you?

before you went into the cell?

657
| 275 . ]
no big thing," and cussed him out. Mr. Friedrick instructeld

me . to go ahead and release one short spray.

Q- I think you have forgotten something. You put a

A. Before I entered the cell, vyes.

Q. Mr. Friedrick instructed you to put the gas mask oq

A. Yes sir.

Q Let's stop right there.

officer Mata, what instructions have you had and what
training have you had, if any, in the use of tear gas?

A. We are trained how to use the different equipment.

Q- Is that when you first come to work? Or when?

A. This is ggneral in service training for all per-
sonnel. . » ~ .

Q. When did you receive your training in the use of |

tear gas?

A. This training is received around July of every
year,
Q. Every year? There is annual in-serviceée training?

A. Yes sir, along.with firearms and difﬁérent-typesf

R

of weapons.
Q. What are the instructions you receive in the use off

tear gas, Officer Mata?

A. We had an instructor there that gave us the'namefff7
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of the equipment and how it is used. ‘

. Q Can you be more specific? Doesn't he tellryou more

A. He shows you the different weapons, like the gas
cylinders, the gas guns. |

Q. The gas guns.

A. The different shells or different makeup of the gasl.

Q. What'doeé he explain to you about the dangerous
quality, if any; of tear gas?

A.‘ He stated it was harmless. It was irritating, but

harmless.

Q. That it could nevexr cause great bodily harm?

A. That is right.

Q. And it could never kill anybody?

A. No sir; = ' -

Q- When you say "no sir," you mean that is WEa£ he
told you?

A. Yes.

Q. Does he give you instructions on where to direct a
spray or a shot of tear gas?

A. No sir, he dogsn't.

Q. Have you ever had any instructions in where to
spray or direct a charge of tear gas?
A. Yes sir. MrmwFriedriék has instructed us on hQW’tOf

L . o [T

use it, L S - -
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Q- What were those instructions? ' ' ”

A, He stated not to fire directly into a man's face,

Q. When did you receive those instrictions?

A. I do not recall. It Wasn't'at this time. He told‘
me--he instfucted me not to release gas high.

Q. Did he say why? |

A. No sir. |

Q. How often had you used tear gés, Officer Mata,

personaily been the one to turn the knob?

A. About three, approximately three or four times. I
do not recall.

Q. How often of those three 6r four times did you use

it in a cell itself, as opposed to out in a corridor or a

general gathering of inmates? E ' ‘ -
A. How many times?
Q  Yes.

A. About three or four times.

Q- Each time you have personally used it, it has been
directed into a céll itself? |

A.  Yes sir.

Q-‘:Were those three or four times, some of them or é
all of them, before or after tﬁis Thanksgiving ipfigent_
with Mr. Esparza? | - |

A I believe it was after.ff
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Q- This was the first time you had used tear gas?
A No sir. | |
Q I am a little confused. How many times:before this
time had you used tear gas? . ‘ | |
A Before Esparza?‘
Q Yes. |
A. Approximately three or four times.
Q I ﬁisunderstdod you. Thank you.
THE COURT: We will take a recess for ten minutes.

(A short recess was taken.)

THE CLERK: 44309 and 44786.

© - L

Mﬁ. CdHLER: Ready for plaintiff and petitioner, Your
Honor. Mr. Mata will take the stand again, please.

Q. Officer Mata, you were relating the incident in-
volving the use of tear gas prior to Thanksgiviné° You'had
stated the nature of your training and experienée in the
use of tear'gas. |

Now, would you slowly describe for the Court,-after}
Sergeanﬁ Friedrick, among others, had orderéd Esparza to
throw out his clothes, and when the_teér gas was brougpt
and ;ou put your mask on, what happened? “

A. I stepped inside the outer section of the cell, aqﬁ;
I squatted, and I released a short spray of‘tear gas.

Esparza, at that time, threw his blanket down, ran ovgr,‘f f

grabbed my gas mask, I pulled away from him’and bumpgd my~ff
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head against the wall, and I released another short spray

low.

> o p

"pssst"

time?

it off.

in your
A.
Q.
A.

believe

" pid this all happen vefy gquickly? @

. Yes sir.

Condensed into a matter of about a minute?
Seconds.
You said "a short spray."™ Would you mind going

for the length of time that you sprayed the first
It was a very short spray, just “pssst" and I shut

How does this work? There is a canister you hold
left hand?

Yes sir.

And you turn a knob--

It has a valVg on top with a small spouf, and I

you turn left. And I just barely turned it, and I

released a short spray, and I shut it off..

Q.

I am trying to find out what "short" means to you,’

is all I am trying to do, officer.

A.
Q.
A.

Well, I will demonstrate.

Pleaée.

"pssst," and that is it, and then Esparza ran over

and he grabbed me by the gas mask, I je:kgd away;‘bumpéﬂ‘

my head. Then I released another one, 'pssst,” and that
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would like the record to be clear as to how quickly it
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was enough, he gave up and passed out all of the equipment.|

Q. You say this was all condensed into a few seconds.

How quickly ddes tear gas perﬁea;e“an arga? -
| A. I don'‘t think I am—;I donft.think I can answer that
It spreads. | | |
Q. Let me ask you this: If a man had a blanket over
him and you were shooting it towards tﬁe floor, would it

be just a matter of seconds before it got inside under the

you? $
A. I don't understand that question.

Q- Well, I have never had tear gas shot at me. I

takes, in your recollection, for the tear gas to be shot
out at the floor, rise up under a’blanket, get a man to a i
poiﬁt where he feels the effects, throws down the bl;nket’
and comes rushing at you.

A. I donft know.

Q- Half a minute?

A. I dont't know.

Q.  You couldn't say then that that was just a matter
of seconds? ' |

A. I am talking about the actual incident itself when |

the gassing was taking place.1

Q. How long did it take for the short bur§t>fixedfaﬁv-
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the fldor to rise up under the blanket, have an'effeCt ﬁpqn_
the inmate, have him throw down his blanketrand come'rush- 
ing at you? ’ | - |

A. I don't know. As soon as'1~— |

MR. GRANUCCI: Objection. I don't know that it did

affect him. It may have persuaded him psychologically

physical effect on him. The question, to that extent, is

vague.

MR. COHLER: I will go back a little further.

Q. When you released the short;burst, as you described
it, did Mr. Esparza thereafter ﬁﬂro&ndown the blanket?

A. Yes.

Q. bid he say anything, that you recall, as he threw
down the blanket? | i

A. No. I don't remember him saying anythiﬁé. He just
rushed over. |

Q- Did he say anything like, "I give up"?

A, No.

Q. Did he cough?

A. No. . . Ly
Q. He was about three-quarters of thq;distance of thé 

cell, is that right? | A

A, Yes.

Q. Away from the bars?
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- Yes,.

Did he spring at the bars?

J

"He rushed over. ' ;

He ran?

Yes.

Now, you were standing in between the bars and the

Yes;'

How close to the bars were yoﬁ standing?

Close enough to where as I could aim the spout of

cylinder.

How close do you have to--

Between the bars.

You had to be close enough to get the spout to fit
the bafs, is that the idea? | -
Yes. |

He rushed at you. Did he actually grab your gas

Yes.

Did he pull it off?

He was trying to.

Did it come off at all?

No. 1 jerked away.

You fell backwards, is that iﬁ?w

I didn't fall back. I jerked away ‘and I hit my
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head against the wall behind me.

* Q. As you jerked away and hit your head on the wall.

A.- No. After my head'bounced.pff tﬁe wall, then I
released athhér short sptay.

Q. Did ydur head hurt from hitting the wall?

A. Yes. |

Q Did you blink?

A. I think I did.

Q. Are you as certain as to where the gas was aimed
for the second burst as you are as to where it was aimed
for the first burst?

A. Yes sir. It was low.

Q. And you are just as sure of the second burst after

you hit your head as you are of the first burst when you -

stood up close and aimed it between the bars, is that righty?

A. I didn't stand ﬁp.

Q- Excuse me. I didn't mean to imply that.

You are just as sure of the aim of thglsecond burst
after you hit your head against the_wail and.biinked-*

o -
L 5
s

A, Yes sir.
Q --as you were the first when you crgﬁched and
actually held it bétweeﬁ the bars?

A, Yes sir.

Q- Why were you so careful about holding it ;ight*

o
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between‘the bars on the first time, and_you félt you éould |
just spray immediately the second ﬁime afterAyou béUnced

y

A. Because I didn't want to réleasela_high spray.

Q- I understand what you didn't want to do, Officer.

You felt it was neéessary in releasing the first burst
to squat and actually get the nozzle or whatever it is,
between the bars SO you could'cqntrol, direct it. Is that
right?

A. Yes.

Q. And the second time you released it immediately

after you bounced back and hit your head. 1Is that correct?
A. Right.

Q. Was there a good deal of confusion during this

incident?
A. I wouldnft say confusion.
Q. Is it normal to have that many men back at the

strip cell area?

A. No sir, itfisn't. But they were having a dis-
ciplinary hearing. The Committee i;seif was there.

Q. ‘But there were more men there in what might be
considered a small area than there ordinarily are. Is
that correct?

A. There is always a group of people in a diéciplin—?J

ary committee.
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Q. Was thére anyone besides yourself standing in the
space between the bars and the wall of the strip cell area?
A. No sir. I
Q  You couldn't recall whether or not the flaps were

open or closed?

A. I know they were open when the disciplinary hear-

Q. A féwvminutes ago youicouldn't recall.
A. You confused me.

Q. I am not trying to.

A. I know that, but yopAstill‘confuse me.
Q@ wWe will let it drop.

You stated that yourself, as well as Sergeant Friedrick

had ordered Esparza to take his clothes off. 1Is that

o

correct?

A. No. I didn't instruct Esparza to take ﬂis clothes’
off. | |

Q- The sergeant did, Sergeant F;iedrick?

A. Yes'sir.

Q- DidﬂSergeant.Friedrick teliaMr; Esparza why he
wanted his elothing passed out 7

A. That's right.

Q. What did he say?

A, Well, first of: all, when Esparza “exploded" andj

was making all this noise, he waninéf}uctedgtélbefqﬁiet'f_
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equip-

and gquit, and he didn't. And, of course, éfter the—
ment was obtained, he was instructed to remove thém. He
was told that he would get. them back as soon as:he quit -
disturbing the section. I do noé_recali the exact words '

Mr. Friedrick used.

Q. The removal of clothing then, as you understood it

deterrence éé to the noisewmaking. Is that correct?

A. No sir,

Mﬁm GRANUCCI: Objection to the question as argumenta-
tive.

THE COURT:  Sustained.

MR. COHLER: That is all, Officer. Thank you.

REDIRECT EXAMINATION
BY MR. OAKES: |

Q. Officer Mata, last Tuesday did you have‘ény idea
that the Court was going to view the area? |

A. No sir.

Q. ?here was Ssome mentiop abcut weapons, and reference
was made to bfooms and mops dﬁringlqleﬁning ané‘the fact
that these might be used as;a weapbn. Now, isn't a broom
or a mop quité a bit larger thaﬁ thé normal weapdns found
in the institution? |

A. Yes sir.

“T o,

- | - ' A
Q. When brooms and mops are being used by an inmate in
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the quiet cell, 1is he not inside the cell? ‘
A. Yes, he in the cell, and I pass thé equipméntiinf
side. - J -
Q.. You are on the oﬁtside?- |
A. Yes.

Q. Discussing this Disciplinary Committee hearing

Wells' cell;.if the flaps had'been closed, would that ade-
quately have closed down the noiée?

A. ‘No sir. You can-- If a person is creating a dis-
turbance in the quiet cell with the falps up, you could
still hear him. | L

Q.  Could this still disturb the rest of the inmates

in the wing?

A. Yes sir.

Q. How much do you weigh?

A. Approximately 200 pounds.

Q. How tall are you?

A. Five-nine.

Q- Would y§u say rather stocky?

A. Yes sir. | . é‘
Q. How ﬁuch room is between the steel front of ﬁne

quiet cell and the metal bars, vertical bars?

A. Approximately two or three feet.

Q- When you stooped down--
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A. I sqguatted. ‘
AR --squat down, do you pretty much £ill up the whole
 space? | | ) -
A. .There isn't much séace left.
Q. So 1f you werg‘tﬁ fall backward, would you\ﬁave

L 670|

very far to féll?

A. No sir.

Q  So yoﬁ would not strike your head, probably, to such
a state that you would lose consciousness? |

A. No sir. |

MR. OAKES: That is all I have, | ‘ ,

MR. COHLER: That is all. Thank you, Officer.

MR. OAKES: Just a minute. If the Court has any ques-
tions~--

THE COURT: No questions.

| (Witness excused.)
MR. OAKES: Ifd like to recall John Nash.

THE CLERK: You may resume the stand.

JOHN L. NASH,

recalled as a witness on behalf of the defendants, having

been previously duly sworn, resumed the stand and testifieJ
further as follows:
THE CLERK: Will you restate:your name for the record,

2.

Please.

THE WITNESS: My name:is John Lewis Nash.
7 R .
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DIRECT EXAMINATION v

BY MR. OAKES:

Q .Mr. Nash, you have previously testified at some

:length in this matter. First of all, I would like to thank

you for your patience.

I should like to review, if I mighﬁ, just briefly what

has been stated. Counsel will correct me if I misstate

anything, and I wish you would also, please.
I believe YOu testified that you are 34 years old, you
work the third watch in the isolation side, the gquiet cell

side, and your duties also include the "Max"™ side or the

"Max" security side in O-wing; that your duties are basi-

cally that you make security checks during this watch, you
make counts, you pass out equipment, including shaving
equipment, supélies: you counsel inmates: you serVicé the -
cells, which include the strip cells; and thihgs“bfrthis
nature. Is that correct? ” |

A. Correct.

Q. I believe you testified also that you know ihmate_
Jordan.

A. Yes, I do.

Q I would like to call your attention to-—I belleve.

it is Plaintiff's Exhibit 13, the 1solatlon segregatlon

A -

3

record.
13 g
MR. COHLER: -3~ ccunsel”
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MR. OAKES: Yes.
Q@ I call your attention to the sécond entry for
7/9/65.~ I believe that states, '®"We seized, sear%hed,vand'
lcelIEd, 1/¢C moved,ﬁ initials "JM."™ Are your initials?
A. Yes sir. |
Q. Does that indicate.you were onyduty the evening
Mr. Jordan wasrmoved to a quiet ceil?
A. Yes sir.‘
Do you fecail the}occasion?
I_recall it vividly.

Specifically? Or do you recall it fairlywell?

> o 2 P

Fairly well, I would say.

Q. What procedures are generally employed when you
receive a man in the watch, he is to be placed in a quiet
cell? ‘ ' B : . ’ -

A. The man usually, if he is in the Adjuétméhtrcéhter,
is searched before he brought down. And when he coﬁés-down
to me, I go back and search his cell and I inspect his cell
look for contraﬁand, check for the cleanliness of the cell.

Q. You indicated that you searéhed the cell. Did you
search the cell on this evening?

A. Right. I did.

Q  How do you conduct th;s'sea:éh?

A. At this time, I used my flashlight. I hsually".

2

started at the door, look around the c¢ommod area and the |
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pars and the ventilator. I look--it is pretty well de-
tailed when I search. )

Q. .Do you also check the walls, perhaps?

A. Yes, I do.

Q- During the course of such a search, would you
notice 1if there was excrement on the walls?

A. I would.

Q. Would-yoﬁ notice if the cell is in an otherwise
unclean condition? | | N

A. I would.

Q. What would you consider to be an unclean condition?

A. Well, if it have foreign matter, food particles,
excrement or anything that shouldn't be in the cell, I
would call it in an unclean condition.

Q. Officef Naéh, have you ever placed a man in an un-
clean cell?

A. I have. But I have given him stuff to clganlit
out with. I tell him, "If you want to clean it out,”" or
give him a broom, something to clean it out. ;

Q- What dictates? Why ﬁQQe ybg‘piaced a man in an un%
clean cell?

A. gainly becauéévl'didn't.have another one to put
him in.

Q- Would this be,'perhaps, during a,diétufbap¢e ot.‘

something going on when you needed tb:usé,ﬁhé-¢¢11?*,i
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A.  No, not necessarily. ' )
Q- In other words, there were no other cells availablel?
A. -No other cells available. p

Q. Did you place Mr. Jordan in an unclean'cell?
A. vNo sir. |
| Q: The conduct of youf duties includes checking on

your inmates during the course of fhe-evening, does it not?|

A. Yes, ‘it does.,

Q. Do you'recéll that inmate Jordan was housed in a
quiet cell during the month of July 1965°

A.  Well, about the only way I can recall is by the
record.

Q- You have reviewed the record?

A. Right.

Q. You refreshed your recollection to the extent that
you know he was there? |

A. Right.

Q. Do you recall talking to Mr. Jordan?

A. I recall talking to him.

Q In talking tévhim, d4id you have to be in quite
close proximity to his cell? ; |

A. Yes.

Would you probably enter in‘past the steel door?

Q
A. Yes, I would.
Q

Furthermore, I believe you testified thatfyoul
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sérviéed the cell every night.

A.
Q
A.
Q.
A.
Q.

Yes.

"Would this not require you to go inside the cell?

It does.

Pardon me. Inside the steel door area.

Yes.

Mr. Nash, did you ever at any time notice the odor

of human excrement emanating from Mr. Jordan's cell?

A.
Q
A.
Q.
A.
Q.

emanating from Mr. Jordan's cell?

A.

Q
A
Q.
A
Q

No.

Would you have noticed such an odor?

I am quite sure I would.

Would you remember it now?

I think I would. I am guite sure I would.

Did you at any time notice the odor of vomit

No sir.

Would you have noticed 1it?

I would.

Do you think you would recall'it now?
I think'I would.

Officer Nash, during the course of his testimony,

Mr. Jordan referred to you as a "fish bull."™ Do you know

what that term means?

A.
Q.

't .

I have heard it used mb;e or~le$s'for new officers.

You do know what"it means ?
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Yes.
Q. Does the term concern you?

A. - Not too much, I don't think.

Q. Why not?

A. Well, I think I have the éame approach to inmates
at this tiﬁe'as I did at ﬁhat time. |

Q. What is that approach?

A. well, I'use a moderate approach to them. I don't
try to make them afraid of me br anything. I just try to
be friendly.

MR. OAKES: I have no further questions at this time.

CROSS ~-EXAMINATION
BY MR. COHLER:

Q. Officer Nash, how long, once again, have you worked

as first floof O-wing officerxr? : ‘ ‘ -

A. Oh, I'd say approximately 14, 15 months.

Q- Since June of 19657

A. Yes.

Q- You are presently working there as well?

A. Yes, I am. |

Q. Officer Nash, can you separate out in your re-

collection any particular period of time during those 12 orx
14 months, as opposed to your recollection of your»gepéfaij

experience?

A. Yes sir. We have had some distuf@énees théxg-i '
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Q. Short of a disturbance, whichvwouldvbe-a paiticular
instance, can you separate out in your‘récollection a

particular period of time, such as July 9th through July

20 1965, as opposed to your general experience over the
past 12 or 14 months? |

A. Yeé.' But not whefe Jordan is‘concerned, no.

MR. COHLER: Miss Reporter, would you read the answer,
please. |

(The.answei was read.)

MR. COHLERQ Q. You stated that you refreshed your re—.
collection through examining various documents; is that
correct?

A. Yes.

Q. Before you refreshed your.recollection, did you
have any memofy of that period of time, July 9th through -
July 20 19652 B

A. No.

Q- What you are able to testify to today is only what
you learned from the documents you reQiewed; is that
correct? | |

A. Yes. I have.a vivid memory, buS;I wouldn'!t say it
would be conc;ete that Mr. Jo?dan was iﬁ}the ce11 that——I
couldn't say I moved him on the 9th until I did look at
the documents. |

Q- You had known that Jordan had beeﬁgin,a_q@ietf¢éli?
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at some time. i
A. Sure.
Q. -You could separate out which pericd of t%me in your
- memory. |
A. No.
Q. Indéed, isn't'your»memory of more recent experience

in the guiet or strip cell area mofe freshtthan your memory
of previous timeé?

A. Sure.

Q Particularly going back as far as the second month
you had been on duty, is that correct?

A. Sure.

Q. For instance, can you remember what other inmates
were in quiet cells or strip cells at the same time Mr.
Jordan was in ﬁuly 19657 R .

A. No, I cannot. o

Q. Or whether or not window flaps or doors were open
or closed on various cells during that period?

A. No, I can't.

Q- Or whether or not--

A, I can't distinguish which cells the fl?ps was open
and which cells the flapé Was closéﬁ at theltiﬁe,

Q- Or even whether during that periqghgéagqngwof th@;g;

occasions when a man was in a dirty cell and:refused to

clean it up?
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A.- I don't remember any incident of that'natu;é‘atvéll.

Q. You couldn't tell the Court whether‘an incident of
that nature happened during this period of time;or some
other period of time?

A. Well, I don't remember any time--at any time that
a man was‘in the quiet éell and refuéed to clean it up.

Q- Oh, I am sorry. I misundérstood your testimony.
I didn't mean tb ask you that way. |

You looked at Plaintiff's'exhibit“and read part of an
entry including "I/C moved.™ Do you have that before you,
for July 9th?

A. Yes.

Q. Is that your handwriting, "I/C moved"?

A. I don't think that is my handwriting.

Q. The "ﬁe seized, searched and celled," is your hapd—
writing? |

A. I am sure that is mine.

Q. That was the entry with respect to which you put
your initials "JN," is that correct?

A. Right;v |

Q.- . After that enﬁry, there appears "I/C moved," is
that.correct?} B T

A. Right.

: 2t .
. .
s

MR. COHLER: Thank you. No further questions.

THE COURT: - We will take the noon_récéss at th1s;timg'M
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(Whereupon the luncheon recess was taken until

2:15 o'clock p.m.)
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and resume at a quarter past 2:00.
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WEDNESDAY, AUGUST 17 1966 AFTERNOON SESSION - 2:15 P .Ml

MR. OAKES: I don't know whether Mr. Nash was dis-
missed.. But in any event, I would like to recall him.

THE CLERK: Officer Nash?

JOHN L. NASH,

resumed the stand, having been previously duly sworn,

REDIRECT EXAMINATION
BY MR. OAKES:
Q. Officer’Nash, during the course of your testimony,

you stated that you had put a man in an unclean cell.

A. Yes.

Q- Is that correct?

A. Yes sir.

Q- Wés that é quiet cell? B}
A. No. ©No sir, it wasn't.

Q. What was the state of the uncleanliness of tﬁat

cell?

A. Well, it had some tooth powder on the floor and a
couple of pieces of paper. That is all.

Q. Was the man provided an opportunity to clean up the

. .

cell? *

A. Yes. I told him-- Let me relate it to you as it
. : e _ A

I had some old cells--I had another-Ceil thatjdidhftx:<
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have a light, any light fixture. The light fixture was

A

broken. And I told him, which cell-he.woulderefer, "phis

~one?‘ Or the one that had the toothpaste in it?"_ And he

L)

.took the one that had the light. ‘I told him I would give

him a bfoom to sweep it up.
Q  Have you ever put a man in an unclean quiet cell?
A. No sir.
MR. OAKES: I have no further questions.
MR. COHLER: No'questions, Your Honor.
Thank you, Officer.
(Witness excused.)

MR. OAKES: Call Mr. Johnston, please.

THE CLERK: Mr. Johnston?

GEORGE F. JOHNSTON,
called as a witness on behalf of the defendants, being

first duly sworn, was examined and testified as follows:

THE CLERK: State your name and occupation to the Court

THE COURT: George F. Johnston, Program Administrator

at the Correctional Training Facility ‘at Soledad.

DIRECT EXAMINATION

BY MR. GRANUCCI:

Q- Mr. Johnston, what are the duties of a program

administrator?

3, which includes the supervision of the géneral dxdgriihé

A. Well, in my own case I have the supe:visiqnﬁofﬁunigp

e

s
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that we feed in the winés, the programs<that take place in
the uhit, the classification and,disciplinary éoﬁ@ittees
ére under my supervision. )

Q. The wings over which you are in charge include the’
Isolation Roﬁ,»do they’not?-

A. That is correct.

Q. And some cells known as strip or quiet cells?

A. Right.

Q. ‘Do your duties ever bring you into O-wing?

A. Many times. In fact, my office is attached to O-

wing.
Q- Do you ever visit the Isolation Row?
A. I do.
Q. The quiét éell area? )
A. I do. |

Q- Could you tell us how often?

A. Well, this is difficult to state exactly. However,
I go in there when the occasion demands. It could be maybs¢
twice in the same day, or it could be ﬁaybe once or twice
a week. | {‘ﬁ.

Q- Are you responsible for the state of cleanikﬁhess
of that section?

A. I am.

Q- How do you effectuate, how'do you"carry‘Outvaﬁrf >



‘responsibilities as to cleanliness?

684

R

. 3013

A. Well, we make inspections pefiodically, I make
them whenever I am not--my attention isn't demanded else-
where. My sergeant or my lieutenant makes the;-gegularly,
at leést once a week.

Q If you saw something that wasn't up to your
standard of cleanliness, what woﬁld~you do?

A, well, I would give an order to the lieutenant or
the sergeant to téke care of it.

Q- You have authority to do that?

A. Yes sir.

Q- You are one of the defendants in this lawsuit, are
you not?

A. I am.

Q. Do ybu have any laice against the plaintiff Jordan?

A. No, I don;t.

Q. Did you ever conspire with the other defendaﬁts to.
subject him to cruel and unusual punishment?

MR. COHLER: PFor the record, Your Honor, I Wish to
object to the question aS'calling'fquﬁhe witnéés’ con-
clusion on an issué whieh must be decided by the Court.

THE COURT: Overruled. |

THE WITNESS: I have not ever conspired with anybody

about any nefarious activity.

MR. GRANUCCI: Q. And that includes activity directed |



10
11
12
13
14
15
16
1
18
19
2
2

2%

302 .
against the plaintiff, is that correct? | -

- 685
A, Correct.
Q . Now, do you remember ap incident involving the use
of tear gas on the day before Thanksgiving of 1965, with
respect to an inmate named Esparzé?

A. I aon*t recall the date specifically, but I do

recall the incident where we used tear gas to control in-

mate Esparza.

Q. Could you tell us about that incident, such as
you rémember?

A. Well, we went back to the guiet cell area as a
disciplinary committee--

Q. Who was that?

A. Mr. Kiepura and myself and the sergeant and Mr.

-

DeCarli.

Q. Who was the sergeant?

A. Sergeant friedrick.

We heard the disciplinary on Esparza and moved on then
to the cell of Wells, who was next ddbr, aﬁd began to hear
his disciplinary, |

At this time Esparza set up a terrific din in his céll-
that was almost deafening, so that we couldn‘t,make curi
selves heard in talking to Wells.. |

SO we had to stop our disciplina?y hearing with.Wéllé{

Then we retired to the officers' area to dngﬁSS,amoﬁq-'
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ourselves what steps we should take to control the sttua-‘

-

tion. We did decide that we would liké to contrél‘him with-

Q- Why would you take his clothing ‘from him;

Ao‘-Well, I suspect that this is a little bit punitive,
but punitivé with the'thouéht in mind of gaining control
and restoring order.

Q. Was the élothing to be taken from Esparza for a
definite period of time? ‘

A. I dontt think we had stated any definite period of
time, no.

Q. Was the purpose of attempting to get Esparza's
clothing to bring him under control at the present time?
Or to punish him for conduct which had occurred and had
been completed-in fhe past?

A. It probablykwas a little of both.

Q- All right. I wonder if you could take up the
narrative. As I recall, you had gone ba;k into the
officers' area to await the arrival ofuﬁhe tear gas. Then
what?

A.  Well, first I had to get permission to use the
tear gas. I Ca;‘t recall whether I called the Associate
Superintendent or_ca};eq”Mr. Donnelly, the'Deputy

Superintendent. But I did get permission. from one of;théSe

peoplé;‘
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So then we called control and had them send the gas
down to us. And it was then that we Qent back.into»the
areé with the gas and that the gas was administfred to

Esparza in the course of getting his clothing;

Q.‘ How much gas did you usef

A Tﬁo short bursts.

Q. What happened then?

A I was sfanding actually observing the operation
outside the cell itself——not 6utside Esparza*s cell, but
outside of Welis' cell, over by the outside wall of the
building. It was at that time that Wells threw what he
claims to have been water out in our direction. Some of
it hit me in the face, and it burned my eye. So I ques-
tioned whether it was actually water or not.

Q- What do you think it was? - | )

A. I feel that it was urine, myself. o

Q Was any gas directed at Mr. Wells?

A. No.

Q. Do you know why not? |

A. Well, I don‘t think we felt thét it was necessary
to utlllze gas on Wells,wthat he was more or less going
along with Esparza because of'thelr rather close relation-
ship and that once we had controlled Esparza that Wells
probably would cease any disturbance that he was maklng,

Q. Now, dlrectlng your attention to July of 1965,' 
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during that period of time, quiet cells_were-not equippéd
with waterbasins, were they? |

A No, they were not. )

Q. Are they now?

AOA They are now.

Q~. Mr; Johnston, I am going to show you an article

‘made out of plastic. I wonder if{ydu,could tell me what
that 1is, please;

A. This is one of the waterbasins that we have placed
in the quiet cells.

Q. But Mr. Johnston, there is something wrong with thajt
waterbasin, isn't there?

A. Yes. This one has been damaged by an inmate in the
quiet cell,

MR. GRANUCCI: Mr. Clerk, will you mark this exhibit.

THE COURT: It may be marked.
THE CLERK: Defendants’ Exhibit H.

(A plastic waterbasin was marked

for identification as Defendantys

Exhibit H.) ’

MR. GRANUCCI: Q In July of 1965, Mr. Johnston, were
there water pitchers in the quiet cells?

A. - There were not.

Are there any now?

Q
4. Yes, there are.
Q

I show you an item made out of plas;ic,anq:ask:yqutg
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toAtell the Court what that is.
A. This is one of the water pitcﬁers that we have
plaéed-in the quiet cells, ) .
.Q.A But Mr. Johnston, there is something wrong with
that water pitcher, isn't there? |
A. I£ has been damaéed by an inméte.
Q. A guiet cell inmate? |
A. Yes. |
MR. GRANUCCI: Mr. Clerk.
THE COURTg‘ It may be marked.
THE CLERK: Defendants' Exhibit I for identification.
(A plastic water pitcher was
marked for identification as
Efendants! Exhibit I.)
MR. GRANUCCI:’ Your Honor, may these exhibits now
marked for idéntification be introduced into evidence?

THE COURT: They may. - ‘ -

THE CLERK: In evidence.

(The plastic water basin and
plastic pitcher previously
marked for identification as
Defendants' Exhibits ' H and I
were recelved Ln evxdence )y

MR. GRANUCCI: - Q. Mr. Johnston, how many water
pitchers and how many watérbasins were ordered? .
A. We placed an, order for a dozena

Q. How many dld you recexve9
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Q- How many sets of waterbasins and pitchers do you
have left? | |
.Ao' Three. ' ’
Q- That is, in an undamaged condition?
A. Yes, that are in use. |

Q  Now, Mr. Johnston, I want to show you a rather

canvas. I WOndér if you would tell me what that is, please

A. This ié one of the strong blankets that we use in
the q&iet cell. |

Q. You are familiar with the strong blankets, are you
not?

A. Yes. I have seen quite a few of tﬁem.

Q-  What is the condition of the particular strong
blanket now bofore you? 3 -

A. This is a new, unused strong blanket; |

Q Where are those made, Mr. Johnston?

A. At the Dual Vocational Institution.

Q Are they in standard size? |

A I have never actually measured them myéelf and out‘

of my observations I would say yes, that thls 13 a standard;

]
,)'

size,
. ;

Q  Mr. Johnston, woula you step down. from the wltness

stand and help me unravel this strong blanket S0 we can

illustrate to the Courtrthe size of it.
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A. Yes. _ ! . : -
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Q. Mr. Johnston, how tall are you?

A. About six feet four and ,a half.

MR. GRANUCCI: And may. the record show that ; am six
feet and one-half an inch.

Q. Thié is typical oﬁAa new strong blanket--

A, Yes, it is.

Q- --that would be issued to an inmate who is placed
in a guiet cell?

A. " wWell, we don't always issue new ones, but we do
when the need arises,

Q. I wonder if you would place that on the floor,
fold it up, roll it over a second time, fold it up, and
fold it up again,

MR. COHLER: May the record show that the strong
blanket was folded upon the creases ih which it arrived.
MR. GRANUCCI: The record may so indicate. |

Mr. Clerk. |

THE CLERK: Defendants' Exhibit J.

(A strong bianket was mapkedifoﬁ
identification as Defendants?' '
Exhibit J.) : o
MR, GRANUCCI: Your -Honor, I movetheigdﬁission of‘n

Defendants! Exhibit J into evidence.

THE COURT: It may be marked.
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{A strong‘blanket~previqu51y
marked for identification as .
Defendants' Exhibit J was re-
ceived in evidence.)

4

=

MR. GRANUCCI: Q. Mr. Johnston, how long have you been
in corréctions work?

A.. It will be 30'yeafs next May.

Q. I wonder if you could recdunf‘for the Court your
background.

A. Well, I started work at San Quentin in 1937 and
worked there as an officer, correctional officer until 1942
when I enlisted in the Navy. I returnéd to work at San
Quentin as an officer in, I believe, December 1945@‘ And
in March of 1947, after having passed a promotional examinal-
tion, I became a parcle officer.

I worked in péroles in both the Fresno and San Franc%;co
offices until, I believe it was, January 1951, when I was
recalled to active duty with the Navy in the Korean ﬁar.

I returned to work at the Correctional T;aining
Facility in March of 1952 as a grade II institutional
parole officer. That classificatioq hés since been changed
to correctional counselor.

I stayed at the trajining facility for about 18 months,
when I transferred back to San Francisco in the parole

office as a grade II professional officer, and about four |

months later transferred to San Quentin as a grade II
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tions again, and I again passed the examination and became
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institutional parocle officer and remained theré\fofﬁfive
years.

In March, I believe it was March of 1959 I--well, I

cof our series and expansion of our series, I again found

myself at grade I and had to go through promotional examinap

a correctional cbunselora grade II, at the Correctional
Training Facility in March of 1959,

Since that time I have taken further promotional
examinations, and I became a correctional counselor, grade
III, and my working title at that time was the classifi-
cation and parole representative. I had charge of all of
the counselors in the institution, as well as the function
of the Adult Authérity visits and hearings of the institu-
tion.

I took further examination and became a program ad-
ministrator in December of 1964, and I have since completed
one more promotional examination and am on the promotional:
list for associate superintendent. | |

Q Then it is fair to say, Mr. Johnston, that you havé:
had a great deal of éxpgrience in wérking in the prison:
system in California in general, and the'COrrectionalv

Training Facility in particular.

A. I would say that would be true.
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Q. I am going to take a plgsti¢.envelope and éhOW'foﬁ 
certain items;: As I pull these out and hand them to‘you,
wﬁat I want you to do for the Fecord, if you will, is
describe them so that the reporter will be“able;to take
down your description.

A. ALl right.

Q- Mr. Johnston, I am going to take out the first item
Will you tell me what that is, please.

A. Well, this ié a toothbrush handle that has been
melted and a dirk-type piece of wire--I am not just sure
what the wire comes from, but it looks like it might be
some kind of a dentist's--it has a name stamped on the side
it might be made frbm some kind of a dentist's instrument.
It is a rather stiff piece of wire, and it could be cer-
tainly used as a‘dirk~type weapon.

Q. Do you know how such a Qeapon could be made? .

A. Probably with the use of matches or by burniﬁg
paper in the cell, an inmate could make this if he has the
material., |

Q. All right, Mr. Johnston. Lgavé that there. I.am
going to take out another item, and I @ill ask'you,jug? |
as you did with the lastfaneg’tb desc:ibe it tqrthé Céﬁrta,

A. This, I believe, is a handle of a hairbrush that
has been melted, with a piece of a nail clipper appendéd»ff

to it by the same method as in the-previous,Weaponow‘This
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been fashioned into a weapon by wfapping string around the
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one doesn't appear to have been‘quife completed, béééuse
the edges are not sharpened. However, it still coﬁld be
a damaging sort of weapon. | |

J

Q- Mr. Johnston, I will take another item out of the -
<

envelope and ask you to describe this. L

A. Well, again we have a toothbrush handle that has

handle and also'appending to it a small piece of metal in
the sahpe of about an inch and a half'blade° It, too,
could'be_an effective weapon.

Q. And finally, Mr. Johnston, would you describe this
weapon for the Court.

A. Again we have a toothbrush that has been melted,
and a razor blade, a dbuble~edged razor blade inserted
through it. Here\you would have--probably not the type of
weapon with which you could kill, but you would disfigure
badly by slashing a person.

Q. Now, Mr. Johnston--

MRQ‘COHLER; Are you going to leave the subject area
of these items?

MR. GRANUCCI: No. I am going to con?inﬁe with those
items, counsel. :x

MR. COHLER: For the record, I want Eo object. I:aml’

going to move to strike unless there is some connecting up |

between these items and some period of time or peoplei;



make the following offer of proqﬁa' I am going to elicit

ﬁips of the plaintiff himself about how easy it is to get
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involved in this lawsuit. I will wait, , _*,’

MR. GRANUCCI: Your Honor, what I intend to do—;I will

from this witness that these items. are thoroughly&illus_
trative of the types of weapons that have been foun& in
searches of the institutioﬁ in general, and the adjustment
center in particular. I make no claim.that the plaintiff
ﬂas ever been:in‘the possession of such a weapon.

However, there is an issue in this case concerning the
reasonableness of the conditions that attended petitioner's
confinement in the gquiet cell in July of 1965. One of
those conditions of which he now makes complaint involves
the lack of a toothbrush.

I think that we are entitled to bring what evidence we
can to bear upon the reasonablengss of that condition. I
think the availability or the amenability of toothbrushesm
to be converted into deadly, vicious weapons like Yoﬁr Honojr

has seen, bears upon the reasonableness of the restriction

there involved, particularly when we heard evidence from the

contraband into a quiet cell.

MR. COHLER: If it please the Court, for the purposes
that I understand the offer to be made, whiéh are‘thaf
there can be danger arising from the a#ailability.oficerta;ﬁ

items such as tobthbrushes, I will have nOsobjectiono-A
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Counsel has offered to say that he w111 not clalm that

the plaintiff has had such weapons in his posseSSLQn X

has not had such weapons, has not been accused of having
such weapons, and the failure to think he has such wéaponsf—

pardon me. I will restate tha%;)

);ﬂ( Aggfﬁhatthere‘was no.thought that the possibility
of his having such Weapons entered into his confinement in
the quiet cell.

MR. GRANUCCI: Well, I can go partway, counsel. I can
stipulate that the fact that he--that there was no suspicioh
that he had such a weapon which resulted in his confinement
in the quiet cell in July of 1965--

THE COURT: Tﬁey may be markgd for identification pre-
sently. I will hear you out later.

MR. COHLER: Thank you.

THE CLERK: Defendants' Exhibits X, L, M, N for identi-
fication.

(Four items Qere magked for
identification as Defendants'
Exhibits K, L, M, and N.)

MR. GRANUCCI: At this moment, Your Honor, in orderitq

complete my record, I will move the admission of those

exhibits into evidence.

THE COURT: I will sustain the objection.
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. MR, GRANUCCI: Your Honmor, may the sustaiﬁing of the
objection be without prejudice to leave to renew mf ﬁctidh?”
'THE COURT: It may be renewed if there be some cdr-
relation or some link with respect to the evidegtiary:
aspect. Just a generalizétion wouldn't mean much to the
Court. |
MR. GRANUCCI: Your Honor, I would like leave to elicit
from the witness that_these wéapons have been found in the-
institution and are typical of such wéapons that are found
in the institution. That is as far as I intend to go . with
this matter.
MR, COHLER: Let's take it question by question, Your
Honor. Is that satisfactory? |
THE COURT: Yes.
MR. COHLER: Thank you. |
MR. GRANUCCI: »Q- Mr. Johnston, are the weapons that
you have just described illustrative of weapohs found in
searches of the institution? | }
A. Yes, they are.
Q- Are they illustrative of weapons théﬁ have béeﬁ'i
found within the Adjustment Center? |
— A; They are;
Q. From time to time? : . 2
A. They are.

MR. GRANUCCI: That is as far as I intend to go.
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Your witness, counsel. ‘ . .
CROSS-EXAMINATION
BY MR. COHLER: )
Q- Mr. Johnston, turning your attention to lhe tear

gas incident involving Mr. Esparza during November, prior

to Thanksgiving, 1965, what was the conversation which

tear gas, if you know?

A. Well, I don't recall the specific words that were
used. - I know that we discussed it, and we did get the per-
mission,‘and we did use it.

Q. Were you personally the gentleman who called for
permission?

A. Yes.

Q Do you know what kind of description you gave of
the circumstances, in asking for permission to use-the tégr
gas?

A, Again, I can't recall the words. But--

Q. Can you recall the substance?

A. I would only have to aséﬁﬁe_that I--

Q. wWell, we had better not(héve assumptions.

A, Ail right then., | N

Q. Baseé upon ‘your éXperiencghgﬁr. Johnston,'whaﬁ

factors do you consider relevant in a dgtgrminatioqlwhetbe:{

or not to request permission to use. tear gas?,



10
1
12
13
1
15
16
17
18
19
2
2l
%
%

~you would consider one set of factors; another incident,

:you would consider another set of -factors. But I think one
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A. Well, there are many factors, depending upoq'ﬁhef5

particular incident that is taking place. In one incident,

oy

of the érimary things that we are concerned with is main-
taining control and~order_>

Q. You stated, I believe, on direct examination that
the tear gas~contained»was obtained from control.

A. Yes.

Q- I don't think we have had a description of control.|
would you describe that for the Court, please.

A. Control is a kind of nerve center, you might say,

of the institution. This is where we keep our master count

Our PBX board is there, and we also keep certain emeri
gency equipment there that we can call on and obtain
readily without having to go outside to the armory.

Q. Are all types of tear gas containers which were
available in November 1965 available frqm Control?

A. I couldn't say.

Q. Did you specify which type of container;yOu‘wanted
to have authority to use,fif §gu recall? ?

A, I dontt recall.

Q. How many times have you personally beentinyblvedf
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A. - By "personally involved," do you mean the super-
vision of the use of tear gas? 4

Q- - Either present at its use, or asked to request

extent that ydu were on this occasiohe

A. Oh,'probably in the order of half a dozen times.
I can't be too specific here. |

Q. Donft guéss. Just yodr best recollection.

WouldAyou éay ﬁhat thé tear gas which was used in the
incident involving Mr. Esparza spread to some exﬁenﬁ beyond
Mr. Esparza‘'s cell itself?

A. Yes, it usually does when you use tear gas in a
unit like that. It spreads almost throughout the unit.

It didn't all stay. in Mr. Esparza's cell, did it?

£

No, it definitely didn‘*t. ‘ .
Some of it was around yourself, was it not?

It was.

® p 2 p O

Mr. Johnston, on the six occasions,that you had
been involved in the use of tear gas,'and particularly on
this occasion, what is the sensation of havin§'£ear'gas~-
near your face, particularly your eyes?

A. It causes them to water.

Q To sting a little bit?

A. I have never really had them burn mg¢h; }TheréfiS"

‘a little--probably a little sensation tg'iﬁ,Egginging}



10
11
12
13
14
15
18
17
18
19
20
2
%
ﬁ

: 0z
320 : : o

Sensation a

Q. Mr. Johnston, I understand, and I am’asking you if

"you agree, that when you have tear gas around your face,

-and pafticularly your eyes, and when it is burning a little‘

pit, that if you put water in your eyes it becomes very
stinging. ﬁo you know thaﬁ? |

A. Not out of my own experienée, because 1 have never
put water in my éyes when I have had tear gas in them.

Q. At the time‘that some liquid was thrown on.gzz;’or
spilled on you or whatever by Mr. Wells, did you know
whether or not water in combination with tear gas could

cause a stinging sensation?

A. - No.

Q. In other wqrds, you assumed it was urine because
of the stinginé? K .

A, Yes. | |

Q. On the basis of that assumption, a man was,giveh

29 days disciplinary isolation, is that right?
A, I don't recall what our disposition was.
Q. But Ehe disposition resulted frﬁm the incident of
the tﬁrowing of the liquid, is that aorrect?
A ‘TgétJis correct.-
THﬁ-COURTgN Throwing of what?
MR;~COHLER: Ligquid.

THE WITNESS: Weil. now,. wait a minute. Ifm_n§t;quitg;“
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sure of that even. ‘
MR. COHLER: Q. Please explain.
-Aa" Yes. I don't remember whether we--
Q.  The 115 would show it, wouldn't it?
A. We had-- I don't recall ﬁhat we wrote a 115 on the|

throwing of the liquida The disciplinary that we were hear}-

Q. Perhaps.there.is an error there.

A. Prior £0 that time. |

Q  Mr. Johnston, you stated that you make inspections
periodically. During the course of those inspections,
there is always an examination of the cleanliness by your-
self in all areas, including the gquiet or strip cell area?

A. That is right.

Q. About-how often do your yourself personally make.
such inspections? | |

A. Well, weekly if I can. But I cantt always d§~it
weekly. So, as I said, I have sometimes delegated it to
the lieutenant and the sergeant. |

Q. The most often, dependiné uponJyour schedule, would
be weekly? : o

A. That would be ﬁhe most often.

Q. Do yoﬁ,have any recollection df how oftenvydu made 
inspectioné iﬂ June, Julyvand ﬁﬁgust 19657 | t

ki

Ao NO & I %\‘ac‘n J t ©
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Q = You also stated that if you observed a state of

uncleanliness, you followed up by ordéring your séfgeaﬁt
or iieutenant to do something about it; is that;correct?

A. Yes.

Q-. After you ordered them to‘do something about it,
what do yoﬁ do to follow ﬁp beyond that?

A, Well, I check with them néw and then, sometimes
look myself. |

Q. You beéamela program administiator in December 1964
is that correét?

A. That is correct.

Q. Have you been program administrator in Unit 3 since

that time?
A. No, I haven't.

Q. How long ﬁave you been program administrator of i
Unit 37

A. Since the latter part of April of last year.-

Q  That includes O-wing, does it not?

A. It does. | |

Q. You described seveﬁal items that genérally could
be called weapons. | |

A. Yes.

Q. Can you tell the Court when,.in'fact, thosé"Partif;

cular items which were shown to the Qourt-were found?

A. No, I couldn't, I obtained thésQ”examples,f:om
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dur S-squad, which is a search ahd security_squédgi"'

Q. They are kept by the S-squad over a-period.of timéé“

A.  Yes. They have quite a collection of thése items. |

Q. Several of the iteﬁs you described invbf&éd the
use of toothbrush handles, is that correct?

A. That.is correct.

Q- Toothbrushes are now available in the quiet or
strip cells-areé, are they not?

A. Yes, they are.

Q" In deciding to make them available, do you know
whether or not-- Withdraw that. Excuse me.

You have also described, and there have been marked and
entered in evidence as Defendants' exhibits, a plastic
washbasin and plastic water pitcher. You stated that thereg
was one dozen'ordéred, and three sets now remain. IS th?t
correct?

A. That is correct.

Q- When these were ordered, was there any expectation
that they might be destroyed or damaged by inmate§§

A. I don't know whether there wasvoi not.

Q. Wouldn't you say generally the inmates in the qulet:
cell or strip cell were. hostlle and a destructlve group?

A. Yes, I would say that. |

Q. In faét, generally that is why they.are suppqsed[td

be there.




- in the cell that they may be damaged?

destructive lot, and it didn't even need to be said, it was

706 |
324 . L
A.  Correct. ' -

. ~

Q. Wasn't there an expectation when the items were put

A. I don‘t know.

Q. ‘The inmates were put in the quiet or strip cell
because, at least in part, they damaged--
_ A. Maybe I misunderstand you,' But if you are saying,
did we talk about them damagiﬁg the things before we put
them in there, no, Qe did not. If we had something up in
the baéks.of our heads somewhere that they might destroy
them, this might be true. I don't know.

Q- Isn't it fair to say that the people who are put

in the strip cells or guiet cells are more or less a

more or less expected that some of these would be damaged.

-

A. That is what you are saying, not me.

MR. GRANUCCI: Object to the guestion as argumentétive,
Your Honor.

THE COURT: Sustained.

MR. COHLER: Q. When one-Q%%:ZOQeré ordered, one dozen

sets, did you yourself have any estimate as to how long
thdt dozen might last?
A, No, I have no idea how long.

Q- To your knowledge have any more plastic pitchers

and plastic waterbasins beeh ordered?
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A. - Yes. I have recently replaced an order for another
dozen. | |
MR.-COHLERs Thank you, Mr ., Johnston.
REDIRECT EXAMINATION
BY MR. GRANUCCI: ‘

Q. Mr. Johnston, without sounding‘facetious, I want

to ask you whether you know the difference between water

and urine.

A. I think I ao, yes;

Q- Are you sure that the liguid that wells threw on
you was not water?

A. I couldn't really say this, no. I assumed that it
was urine because it burned my eyes.

Q. Did it have any smell?

A. I can'f say whether it did or not. ' .

Q. You can't recall?

A. I can't recall.

MR. GRANUCCI: Your Honor, I have no further questions
of this witness. Perhaps the Court would have some.

THE COURT: .I have no guestions. h |

MR. GRANUCCI: May he be excused? -

THE COURT: Yes, . ' a

| (WitneS$jex¢ﬁSe&;}‘
MR. GRANUCCI: Call Mr. DeCarli, éleasé;

'FHE"CLERK: Mr. DeCarli.




first duly sworn, was examined and testified as follows:
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A. ALFRED DE CARLI, ' -

called as a witness on behalf of the defendants, being

oy

THE CLERK: State your name and occupation for the

court.

THE WITﬁESS: A. Alfred DeCarli, Correctional Counselor|,
@orrectional Training Facility.
THE COURT: D-e-C-a-r-1-i?
THE WITNESS: Yes sir.
DIRECT EXAMINATION

BY MR. GRANUCCI:

Q Mr. DeCarli, what grade of correctional counselor
are you?

A. Grade I.

Q- What are tﬁe duties of a_correctional_counselor
in grade I1°? |

A. Well, there is many. I sit on--in on classifigation
disciplinary hearings, censor problem mail, case work,
Board reéorts, other duties, searching for lést items of
clothing'or personal propgrty. |

Q. < To what section of the prison are you assigned?
Adjustment Center. O-wing, in particular.
Your duties cause you to be in O-wing?

Yes.

& = O ¥

What percentage of your time do you spend in.Q~wing
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A. ‘I am assigned full time. There is times when I
amvelsewhere, records, mail room, or afeas like that. I

"woula say 90 percent of the time in the wing itself.

%

Q. Are you in the isolation section of 0O-wing?

A. -My dutieS»take me there.

Q Your duties take you there. Do your duties ever
take you to the area of the quiet éells?

A. Yes, they do.

Q  Mr. Decarli; were you employed at the institution
in July of 1965 from the 9th to the 20th?

A. I was employed there, but not in the Adjustment
Center.

Q. Where were you employed?

A. I was at the North Facility.

Q. What were yoﬁr duties there?

A." I was the tfaining officer. .

Q. Did you have anything to do with the placementAof
plaintiff Jordan in a quiet cell from July 9th through
July 20th 196572

A. -I did not.

Q. < Does the performa?ce of yéurvduties take you inte
the area of the qﬁiet cells? h i : ‘;.‘

A. Yes sfr.

Q. Have you had an opportunity to dbserve'the copdit;dp

- of cleanlinesé of those qﬁiat cells?
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A. Yes. ” | | Bt
QI wonder if you would tell the Court your
A, The first thing that I would be affected ﬁy might

be the émell, body, a musky odor. And after spending a
few minutes'there, maybe a‘half hour, I'don't_notice it any
more. The condition otherWise, 6f‘cleanliness, I couldn't
tell. I would notice that there might be coffee’stains on
the bars from chps.‘ Aside}from'that,'I don't know. If
there were filth--if there was filth in there I didn't
notice it.

Q. How about fecal matter spread on the walls?

A, I never seen any.

Q. vomit on the walls?

A None. | - .

Q Urine?

A. No.

Q- When you go back to a quiest cell area, how often
do you spend back there? - |

A, In some cases I have spent an ﬁour and 'a half the£q
with one person. | |

THE COURT: That would be approximating the cell?"drw
in the cell? Or where?

MR. GRANUCCI: I am going into that, Your Homor.

Q. When you are back there, where do'you‘stand;iﬁ
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relation to the cell? : | | - E

A. I stand on the inside, not on the inside of the.

Q- Is that in the little ante room between Qhe outside|
wall an& the bar gate?

A. Yes.

Q. You say you spent an hour énd a half in a quiet
cell with a particular_individﬂalw- Withdraw that.

You say you speht an hour and a half visiting with an |

individual in front of a quiet cell.

A. Yes.

Q- Do you recall the name of that individual?
A. Tﬁis was Esparza.

Q. Do you recall when you made that visit?

A. I'm not positive. This happened shortly after the
gassing incident that we have been talking about:: If that
was the day before Thanksgiving, it wasn't the next day
because I was off. But very possibly on Friday.

Q- How long did you spend with Esparza?

A. I estimate about an hour and alhalf.

Q  Without going into what Mr. Esparza told you, did
he make any complaint to you about having been tear-géségd?ﬂ

A. He did not.

Q Did you notice the effects of the tear gas?

A. There was slight ifritation'to_my}éye§; and that
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. | B ird -1
Q. Was it such that it was uncomfortable?

'A. . Slightly, but it didn‘'t make me leave.

Q. Didn't make you leave. 1Is there anything in your

mind now that would cause you to recall the condition of

the cleanliness in ESparza's cell at that time you visited

A. No, I dén't._

Q Wwas it anylbettei then than the conditions that
ordinarily prévail in the isolation section as you observeé
them?

MR. COHLER: Your Honor, the witness has already said
he doesn't recall the conditions. I don't think this lead-
ing should be permitted.

MR. GRANUCCI: All right. .

Q. Could you tell us why you spent an hbur“ahd a half
with Esparza at that time?

A. Well, Esparza, aé a rule, is a person who negds'a
lot of attention, and when he gets going--I think we Have
observed this--he just goes on and on and on. There wasn't]
much I was doing. I was doing a lot of listening, énd he
was telling me about his past, his problems at’other in- -
stitutions, and family, and future. He just went--hququlﬂ?

go on for hours.

Q It was part of your duties to listen to the}ipmatgﬁj
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and talk to them? o o

A. Yes. }

Q. .What is the purpose of that? :

A. Well, possibly to draw out some of the hostility
and-—he.has got to talk to someone; and I was familiar with
his past to some extent, through the files.

At this time I felt that he héd been upset pretty badly
a few days before. I wasn't gbing to do any counseling.
I was just going td listen to him and let him--he had
settled; he was'pretty, I would say, responsible aﬁ that
time, and he could talk without getting upset. He just
talked at length.

Q. I want to jump back a little bit to two days before
Were you present at a Disciplinary Committee hearing before
the cells of Wéllé and Esparza when the tear gas was used?

A. Yés, I was.

Q. Would you narrate to us your recollection of‘that~
incident?

A. Well, we had--the group that was mentioned earlier
haa gone back to hear Esparza's casq—-;nd I don'‘t recall“;
the disposition, but he wasn't happy with it. So we %gqrd
it, and the disposition.was given, and then we left h£5~

area to go next door to Wellsf cell. He also had a‘aisw 

ciplinary.

As we attempted to hear the case on Wells, wé were
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to leave the area. We were not able to continue.
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unable to complete it because Esparza had started cla&moring

the bars and had set up such a commotion that it was im-

And'we left the area, went out to the officers' area.
and to my bést recolléctioh, I would séy that from the time)
we left that area to the time that‘Esparza was gassed, I
would estimate it was_probably eight to ten minutes in
which the noise I don‘t bélievé ever let up. It just builg
up to a tremendous crescendo and state there. You}could}

hear noises from upstairs and on the "Ma"™ side, so other

people were getting irritated by then and made some attempt
to join in. At that time he was gassed.
Q. Do you know how much tear gas was used?

A. Two bursts, short bursts.

Q. They were short bursts?

A. Yes sir.

Q. Getting back to Esparza, have you had occasion to
counsel with him since November of 1965?

A. Numerous times.

,Q Have you noticed any improvement in Esparza?

‘A. There has been a great improvement. As a matter.i;_

of fact, he is being recommended for minimum instituticp

at the present time.

S

Q- Is it institutional policy, as ydu"un&erstandli§g~'
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when an'inmate is confined in a qﬁietlcell to just Iét.him
sit and rot? - ' |

'A; No, this is not the poliFyo
Q- ~ What is the policy?
This is part of my job, to visit him whenever I

get in the area-- First of all, I generally go down there
when someone has asked for me, either from the officers'--
ét the officers"requeét, at the inmates' request through
the office;s, or a note. Aand when I éo in to see one person,
1 see whoever wants to see me. This is the way it is
throughout the wing.

Q It is your duty to counsel with these inmates; and
what is the purpose of that counseling?

A. Well, I think my reports have some bearing on maybd
the Adult Authority. I have to present as clear a picture
as possible to the Adplt Authority, and if I know.the man
I think I can do a better job than if I just read thé
records and reported on that. So I get to know these people
quite well.

Q- Do you attempt to draw them out?

A. Yes, their families, their backgroun§, their futurd,
problems that they have been confrontédpwitﬁ éither.befdre‘“
coming to the institution or probleﬁs that haveefthéy hav¢ v

been confronted with on the main line°

Q- Mr. DeCarli, in your opinion, is the improéement.“-s
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that has been noted in Esparza, at least’in part, related
to the counseling and other services furnished to him by

the institution?

A, I believe so, yes.

Q- Now, do you know the plaintiff?

A. Yes. |

Q  Have you had occasion to counsel him?
A. Yes. .

Q. What is the nature of the contacts that you have
had with the plaintiff?
A. Primarily in processing writs.

Q. What does that involve?

A. Well, there is quite a lengthy process. The writ--

" the rough draft is picked up by myself, delivered to the

education departmént for typing,ﬂwhen it has been typed
it is returned to me and I return it to the person who
wanted it., He reviews it. If it is satisfactory,.hé will.
ask me to provide envelopes, whatever it takes to ggt it

mailed. Also, I furnish legal paper, writing paper.

Q. The inmate has to pay for those legal supplies,

dqesn't he?

A. Since I have been there, the inmates do not. This
is, I.imagine, part of the procedure. But it is notrvery_
expensive to provide it, it saves a lot of time,vsb we

just go ahead and provide it..
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or not the plaintiff has improved over the past six months?
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Q- .Do you now or have you ever had any malice towards
the plaintiff Jordan?

A. No.

Q- Did you conspire with the -other defendangs to de-
prive him of his constitutional rights?

MR. COHLER: Fof the record, Your Honoxr, I object to
the question as eliciting a responée bearing upon something
the Court must décide.v |

THE COURT: " Overruled.

THE WITNESS: No.

CROSS-EXAMINATION
BY MR. COHLER:

Q. Mr. DeCarli, do you have an opinion as to whether

A. I think he‘is well controlled. )
Q  Thank you. Mr. DeCarli, during the so-called gas
incident involving Mr. Esparza, where were you standiﬁg
when the gas was turned on?
A. I'was just outside of the cell.
Q. More precisely, where? Near a window flap? A dbor.
Where? “ F
A. No. I was in line with some of the éctivity atthﬂ

time., I was outside the cell, approximately four or five

feet outside of the outer door, in the area, bﬁﬁ"qgtsider

the outer door.
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Q. Was there anyone standing between you and the
outer door? - |
| " A. I couldn't say. There was activity there. There
were four or five around. I couldn't say’at alz times.
At times, I was in direct line.

Q. At the timé the gas was turned on.

A. Yes, I was able to observe this.

Q. You_actually;saw the gas being turned on or off?

A. Yes.

Q. You saw the officer®s hand turning the knob?

A. No. But I observed the officer holding the con-

tainer. I did not see the movement of his hand. He had

his back to me.

Q. There was still this noise going on?
A. Yes.
Q. Mr. DeCarli, you have related your recollection of

yvour observation as to the state of cleanliness during the
time that you have been in O-wing. When did you first comg.
to O-wing?

A. About the middle of August.

Q 19657
A,  1965.
Q In your present capacity, Mr. DeCarli, are you

responsible, or at least a part of your responsibilities,

for the state of cleanliness arnd the location,of.inmates e
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in. O-wing? _ | : -

A. I don'£ believe I am responsible. |

Q.  Are you partly responsible?

Ae If I see a condition that is a hazérd,‘f‘believe I
would call it to my superior's attention.

Q- Mr. DeCarliQ you say that you spoke with Mr.
Esparza for about an hour and a half..

» A. Yes. ‘

Q- About two days after the gassing, is that right?

A, Two or three days, I am not sure.

Q- And two or three days after the gas incident, there
was still enough gas around to irritate your eyes? 1Is
that right?

A. Yes.

Q. Incidéntaily, Mr. DeCarli, Mr. Esparza was a stamp
collector, wasn't he?

A. Not at the time.

Q. Not at the time of the gassing.

A. Right.

Q. But in the time that you had known him?

A. This has been in several months past.

MR. COHLER: Thank you.

MR. GRANUCCI: I have no further questioﬁs of this~

witness. Perhaps the Court does?

THE COURT: He may be excused.



'BY MR. GRANUCCI :

' superintendent of the Correctional Training Facility?

- charge of three program units and Central services.

338 | R0
MR. GRANUCCI: Your Honor, would this be an appr&priate
time for a recess? |
THE COURT: Yes. ,
(A short recess was takén.)
MR. GRANUCCI: Call Mr. Swagerty, please.

THE CLERK: Mr. Swagerty.

CLEMETT L. SWAGERTY,
called as a witness on behalf of the defendants, being
first duly sworn, was examined and testified as follows:
THE CLERK: State your name and occupation. |
THE WITNESS: Clemett Swagerty, Associate Superinténdént,

Correctional Training Facility, Soledad.

DIRECT EXAMINATION
Q- Mr. Swagerty, how long have you been Associate

A. Since November 28 1965.

Q. What did you do before then?

A. I was Program Administrator at the California Ments
College in San Lﬁis bbispo. |

Qg Whaﬁﬂare the duties of an associate superintendent?;

A. At the Correctional Training Facility, I am in

Q- What are the three program units?

A. Unit 1, Unit 2 and Unit 3. These CCEPriSE'the ]‘““-
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Q. Do your'duties also relate to the c;assificﬁtion
.of‘iﬁmates? ) .

A Yes. Each program unit has its classifi;ation
committee,

Q- Do you know-the plainﬁiff Robert Jordan?

A, Yes, I do.

Q. Did you have aﬁything‘to do with the incident that
brought about his confinement in a quiet cell in July 19657

A. - No, I did not.

Q- Were you in any way connected with that confine-
ment?

A. No, I was not.

Q. Or with the conditions of that confinement?

A. No. i

Q- Do you have any malice toward the plaintiff?

A. No, I do not.

Q. Did you cbnspire with the other defendants to de-
prive him of his constitutional rights?‘ | . |

339 | 721 :

housing in the total institution; : . -

A. No, I did not.

MR. GRANUCCI: You%vwitneSs, counsgl?

yR;_COHLER: 'Ekcuée me, Your Honor. For the :ecord;
theigamg(objeqtion.

‘THE COURT: Overruled.

MR. COHLER: I have'ﬁo Questions’§f;this witness,gfqu:   

Honor.
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THE COURT: ?hank ¥ou. .

MR. GRANUCCI: May Mr. Swagerty be excused?
THE COURT: Yes. . )

(Witness excu;ed.)
MR. GRANUCCI: Call Mr. Kiepura, please. -
THE CLERK: Mr. Kiepura.

WILLIAM T. KIEPURA,

called as a witness on behalf of the defendants, being

first duly sworn, was examined and testified as follows:
THE CLERK: State your name and occupation to the Court|.
THE WITNESS: William T. Kiepura, Correctional

Counselor, Correctional Training Facility, Soledad.

DIRECT EXAMINATION

Q. Mr. Kiepura, what grade of correctional counselor

o

f

ére you?
A. Grade II.
Q. What are the duties of the correctional counselor,
garde II? |
A. Administrative to a great dggrée! supervising.thg,f
grade I counselors, sitting‘bn classification committees’
and disciplinary committéés; ‘

Q. Where are you assigned as a correctional counselor?

A, Unit 3.

Q. Does that include the Adjuéﬁhent'6¢nte:?
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A. It doesﬁ'

Q. Does that include O-wing?

It does. : |

Q- Does that include the Isolation Row?

A. .It does.

Q. Do your duties take you into O-wing frequently?

A. They do.

Q. Do they take you into the isolation section?

A, Occasidnaliym

Q. Occasionally?

A. Yes,

Q. Could you estimate how often, say, in the period
of a week, you go into the isolation section?

A. It varies, sometimes I may go in there daily for
two or three déys in a row, agaiﬁ it might be once a weegf

Q. Have you had an opportunity to observe the condi-
tions of cleanliness in the isolation section?

A. I have.

Q. How long have you been mqking'visits to the isola-
tion section? ‘

A. Two years, a little over}two years.

Q. And you have observed the conditions of cleanliness,

A. I have.

Q- What are those conditions?

A. Satisfactory, in my opinion.
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Q- Does that include the strip célls? : .

A, That includes the quiet cells, yes. |

Q. Do you remember the Esparza incident involving the
use of tear gas in connection with. inmate Esparza%

A. Some details, yes.

Q. Couid;you nafrate to the Court what you remember.

A. Well, we were back at the cell hearing inmate
Esparza's discipiinary, When we finished we proceeded to
inmate Wells, who I believe was in the next cell, and
inmate Esparza apparently became somewhat distressed at
our decision and began to make considerable noise, so much
so that we were unable to hear inmate Wells and complete
his disciplinary hearing at that particular time.

We left to go back into the back end of the unit in the
officers' section énd Mr. Johnstqn obtained permission to
use gas. When the gas came, we went back and Mr. Mata
then proceeded to use the gas when inmate Esparza refused
to follow the instructions.

Q. Do you know how much gas was used?

A. As far as I can remember, only two bursts.. .

Q. Were they long bursts? Or short bursts? .

A. Very short bursts. T | 7

'MRn'GRANUCCI: May I hav% p1aintifffs’Exhibit No. 3,

please.

Q. Now, Mr. Kiepura, directing youf7attention to~3uly*_
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‘question is whether he recognizes his handwriting.

© slap him in the face if he gets a chance. Vulgar and dis-
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343 VZSJ
13 1965, did you participate in azdisCiplinary commitﬁee
proceeding Mr. 5§rdan?
'A; According to the recordz I did.
Q. Did you have any independent reccllectioﬁ of that

committee proceeding?

A. None.
Q. In fact, your sole memory is what is on the record
there?

A. qurect;
Q. - Were you the person who wrote the disposition find-
ing on that,‘on that CDC Form 115°?
MR. COHLER: Your Honor, in view of the witness' state-

ment that he has no recollection, I think the only proper

THE COURT:" He'may, by examipation,_refresh'his re-
collection of events. |

THE WITNESS: This is my handwriting.

MR. GRANUCCI: Q. Would you read what you wrote there.

A. "Dpenies bar rattling,'but did -spit on officer. If

not treated right, will spit on himwagain and again. Will:

respectful towards committee. Disposi%ion: LsT-1, 29 days
isolation."”

Q Now, was plaintiff confined in a quiet cell at that]

time?
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344

A. I couldn't say. i}
Q- That disciplinary form and the ‘disposition have

.nothing on it about the confinement of inmate Jordan in a

quiet cell as part of the pﬁnishmqnt, does it?

A, No, it does not.

Q Would there be a reason for that?
A, Yes.

Q What 1is the reason?

A f forgot to'write it.

Q- - Ordinarily, as a matter of practice, when an inmate
ib rought out of a quiet cell for a disciplinary committee
hearing and the matter is heard and determined, is there

a discussion as to whether he should be returned to the

changed?

A. There 1s a discussion.

Q. Based on your general practice, do you believe tha?
such a discussion occurred in this case? And I am reférrin
to general practice, not your memory. - e

A. I would assume s0O.

.Q  You would assume so.

;Now, Mr. Kiepura, dquou have any malice toward the
plaintiff? |

A. None.

Q Did you conspire with the other defendants to.

726
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deprive him of his federally prétecﬁed cOnstitutioﬁil
rights? '

| MR. COHLER: Same objection, Your Honor.

THE COURT: Overruled.

THE WITNESS: I did not.

MR. GRANUCCI: Your witness, counsel.

CROSS-EXAMINATION
BY MR. COHLER:

Q. Mr. Kiepura, if I understand your testimony cor-
rectly, you have no recollection of the disciplinary hear-
ing other than what you read from the form 115, which you

Soere .
have -shewn—us8, 1is that correct?

A. That is correct.

Q. Even looking at that form it doesnt't refresh your
recollection?’ I€ is only what is on the form that you(know.'

A, That is correct. m

Q. Mr. Kiepura, how do you remember that you fofgct
something you didn't even remember to do at the time you
were f£illing out the form, when you have no independent
recollection at all?“v |

MR. GRANUCCI: Your Honor, objection as to.the form‘of
the question as highiylcompouﬁd and confugéﬁg@ |

THE COURT: Sustained. . .

MR. COHLER: Q. Mr. Kiepura, you teﬁtified tﬁat you

forgot to write "quiét cell,™ or something @f‘#hat natu:e g,,
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in the disposition on the form 115 which you were shown.
Would you expréin to the Court, please, how you are pre-
sently able to testify that you forgot to do that.

A, Because, if I remember correctly, this information

is dn the 114 form, and knowing Sergeant Priedrick and our

practices, I know he will not write anything down unless

we are decided in the committee. . He wrote it down that

" that was the decision and therefore I must have forgotten

it in this case.

Qz In other words, it is no recollection of wﬁat you
did or didn't do; it is a statement you are making based
upon what is your understanding of.the general practice.

A. Correct.

Q. Regardless of the reasons for there being no in-
dication of "guiet cell" on the disposition which was
written, there was approval, was there not, pn ;he form ’
115 itself, other than those who were in attendance ét the
hearing?

A. Correct. v

»Q- Can you identify what‘appeags go be thé'initials
RHD?

A. Mf.‘i;g;nelly° | . 7{
Q.  Was Mr. Donneliy present at the hearing?

A, No.

Q. Can you identify what appears to pé Mr.‘Fgrdgnis:¢y
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A. No, I cannot.
Q. Does it look to you like it says Forden?
: 5

A. It says Forden, yes, but I don't know it ﬁell
enoughvtd identifyvthat as his signature.

Q- Was Mr. Forden at the meeting?

A, No.

Q. No one was there exce?t yourself and Sergeant
Friedrick, Mr. Jordan, énd‘an escort éfficer Spoon. 1Is
that corredt?

A, I would assumé so.

MRQ GRANUCCIs Objection, Your Honor. There is no
testimony, at least from this witness, as to identity of
the escort officer.

MR. COHLER: - Q. Mr. Kiepura, you say you were»present

at the so-called gas incident involving Mr. Esparza. Can

you recall where you were standing when the gas was being

used?
A. I believe I was quite close to his cell.
Q- Can you recall where you were?

A. Not within a foot or two, no.

'Q, Do you recal;-whe£her or not YOu saw-officer Mata
turning the ¢ohtrol deviée on the gas cylinderxr? |

A, ﬁo, I do héta |

MR. COHLER: Thank you.

ar




" called as a witness on behalf of the defendants, being

Program Supervisor I at Sierra Conservation Center,

. You were at Soledad?

730
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MR. GRANUCCI: No further questions of this witness,
Your Honorg'
PHE COURT: Thank you.
. 4

MR. GRANUCCI: May he be excused?

THE COURT: Yes sir.

(Witness excused.)
MR. OAKES: Call Mr. Robert Hoagland, please.

THE CLERK: Mr. Hoagland.

ROBERT R. HOAGLAND,

first duly sworn, was examined and testified as follows:
THE CLERK: State your name and occupation to the Court

THE WITNESS: Robert R. Hoagland. I am a Correctional

Jamestown, California, formerly qf CTF, Soledad.
DIRECT EXAMINATiON
BY MR. OAKES: |
Q. What is a correctional program supervisor?
A. Well, in essence it is a correcticnal officer with_
case work, case work dutie#; that is, ﬁe is assigned a casgq.
load of 16 inmates, and he is their case worker and re-
sﬁénsible for reportsvand communications, group éounseling‘
with this 16. | o ]

Q. Were you a correctional program supervisor while
L to - .
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A. They do not have that status there. . |
Q When did you transfer to Sierra Conservatioh Center]?
A. I reported September 1 of '65.

Q. Prior to that time you were an officer-a£ the

california Training Facility at Soledad?

A. That 1is corfect.
Q. How long were you an officer at the Training
Facility?

A. Approximately nine years.
Q. - During your assignment to Soledad, were you as-

signed to the O0-wing?

A. Yes sir.

Q. How long were you in O-wing?
A. Approximately seven years.
Q. What watch‘did‘you work?

A.

First and second.

Q. During the period of July 1965, were you assigped
in O-wing?

A. Yes.

Q. What watch were you then working?

A. I worked first floor, isolation officer, second

Q Do you know Mr. Jordan?

A. Yes.

Q. Do:you recall Mr.‘Jordan being in a wﬁiet ceLl or,

{
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strip cell during July of last year?

AG .
Q.

_ period?

> L O

Q-

assigned to O-wing much the same as what Mr. Mata described

this morning?

A.
Q.
watch?
A.
Q.
A,

the demand of the inmate.

Q.
A.

and the

A,

. Do you have any specifiec recollections about that |

By date? By date?

Yes.

732
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Yes. ' S

=]

Yeé,

No, not necessarily by daﬁe.
You'have'someArecolleétions of that period?
Yes.

Would you describe your duties while you'wereL

Yes.

Were you required to provide water during your

Yes.
How much water would you provide?

Well, the supply wasn't limited. It was to meet

How often would you bring wgter?v
Regularly@scheduled, twice a day; in the morning
afternoon.

Would you provide water more often?

More often?
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A, . Yes. _ ' - - )
Q. Did you provide water more often? |
A. Yes, I have provided Qaﬁer, '
Q. Would you ever restrict an inmate to onéwcup?

No.

o

Do the inmates often have more than one cup?

P o P

One cup of water? Oor one'cup?

Q. No. . Do the inmates have more than one cup availabib
to them to hold water?

A.” Yes, they have more.

Q. You allowed them to keep more than one?

A. Yes.

Q. If an inmate had two cups in his cell and you gave
him water, would you £fill up both of his cups?

A. Yes. | | )

Q- Would you £ill up his cups, let him drink it down,
and leave water in the cups when you left? |

A. Yes.

Q. Would that reduce the number of trips you were
required to make back to the quiét qeli area,.ﬁerhapé?

A. It could, yes.

2N

Q. Have you ever noticed inmatéé washing their hands

b

with the water in these cups?

A, Yes,

Q. Do you also supply toilet paper to the cells?
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A. Yes, |

Q. Did they use the toilet paper-to clean their hands?

A They could have. I don't recall seeing any inmate
do that. )

Q.. You were regquired to clean the cell block during
your watchg were you?

A, That is correct.

Q. What prdcedures did ydu follow when you cleaned the
cell block? |

A. I had a policy of--in the strip cell areas bn Satur
day was our scrub day, and we would take back the mops and
the scrub brushes and there is a hose back there. And we
would have scap powder and cleanser. And I had a friend
in the culinary department that would supply me with a
bleach, quite'strong bleach, you had to take a teaspoonful
to a gallon of water or something like this, and we used
all of these articles in cleaning. And there was a ﬁoilet»
brush.

Q- Did you use the bleach to clean the stools?

A. Yes, the whole cell with iti

Q- Was the equipment made available to the inmates to |

clean their. cells, particularly having in mind those inmate|

in the guiet cells? Was_equipmentemade available to the

inmates *to clean their cells at times other than the weekly]

|

. m

cleaning? -
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just left in the tunnhel area where—-wéil, it wasnft alwaysf
in the tunnel area either--but it was available to melAnd
_the inmates would ask if they could sweep their cell, or

1 would ask them. The broom was available every day.

Q.

> o p ©

cell.

it?

is that

A.

not 7.

A,

Q-

the period of July 1965°%

MR.

MR.

- Every day. Every day I had a cell broom thht'l

735

353

Lol

Are the quiet cells cleaned at any other times?
Are they cleaned any other times?

Yes.

Other than on Satﬁrdays?

Yes.

Well, they are cleaned when the inmate leaves the
Is he required to clean the cell before he leaves

He was when I had the section, yes.

o

He may be héld over if he does not clean the cell,
correct? |
Yes. Well-- Yes, that is correct.

You also fed the inmates during ﬁhis wﬁﬁéh, éid yqu

Yes. i i

-
Py

What were your policies concerning the flaps during

COHLER: Excuse me. I didn't hear the qu¢stion.

OAKES: Q What were the policies concerning the
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' flaps on the cell doors during July 19652

736

MR. COHLER: Your Honor, I think there ought to be a

foundation of whether or not any policy which existed was

£

followed before the policy is stated.

THE COURT: You may. lay the foundation.

MR. OAKES: Q. Was there a policy concerning the flaps

A. Yes, there was.
Q.  Dbid you'follqw the policy?
A, Yes.

Q. What was the policy, please?

A. The policy was that if a man was not making a dis-

turbance and wasn't causing a problem that might disrupt

the rest of the unit, the flaps would be left down.

This

wasn't followed necessarily all the time; but at any time

it wasn't followed it was at the request of the inmate in

his cell. He would rather have his flaps up than down.

This has happened.
Does this happen fairly often?
Right.

Q.
A.
Q. Do you usually leave ﬁhe”ders open?
A.

I left them open oni& during the feedings or Wheq

we were scrubbing down .or something like that, or unlessf

the cell was empty. If the cell was empty, the door and

the flaps were all down.

Q. When you went off duty around, I believe(.3f45 inj:;




10
11
12

13

15

16

14

55 737
‘the afternoon-- |

A, Approximately.

Q.  When you went off duty, would you normally secute
the stfip cell area?

Ao- Yes.

Q- What would this include?

A.  Well, it wasn't just the strip cell area. The
whole unit was éecured, or that section. It consisted of
looking at every cell to see that the cell was on double-up),
and that includéd the strip cell area. The strip cell
doors were closed and the flaps were up.

Q- The flaps were up when you left?

A. Yes, the flaps were up-~- Yes, when I left a unit
and turned the unit over to the relieving officer, the
third watch officérp the unit was secured. This was the
policy.

Q. Was it your policy to leave the control of thé
flaps up to the next shift?

| A. Yes. Well, they had an Adjustment Centerﬂsefgeant
and an officer, and it was their watph,‘and they handled iﬁ;

Now, I would like to say here, too, that the;e were
times when I didnft--or the flaps were opened whé; I left. |
But normally these were specific reasons for it; for,
example, after I had come back and %erviced the st{ip,gélls:

as far as the water and the toilet paper and sp*fo?@ﬁ;fﬁﬁéﬁi;
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~and when I flushed it, it flooded the cell. So that meant

- waited momentarily while he finished, and“He*thahked ﬁe,
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1 would go flush the toilets. A lot of timeS'orange‘péels _

and et cetera were dropped down into the toilet itself.

T had to get all of the equipment out, go back to the cell
and cleén it up, and in a lot of cases I left the doors and
so forth open to facilitate the drying and so forth of the
gellu But the officer that was reiieving me would be made
aware of why this was left open.

Q- Do you have‘any sPécifid recollections about any
inciderits concerning the dooxs or flaps of Mr. Jordan's
cell during this period?

A. All I can say is I remember the policy and not--
no, I can't,

Q. Do you remember any reguests being made of you from
Mr. Jordan? ' | : N . v N

A. I remember one time Jordan--I was securing the
cells in the evening, the afternoon, and Jordan asked me
I would leave the door open for a minute. He wanted to
finish something he was writing. He was writing--well, I
don't know what he was writing, but*heﬂSaid he'had‘a few”
more lines to finish and would I leave it open for a few
minutes. So I went in and secured the rest of the célls,
and he--when I came back to his cell, he said, "I got.a

few more things to do, a few more things to write," and I
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and I secured his cell. ' ‘ .
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-

Q. Do you think you had a fairly good relatiohship

with Mr. Jordan? ]

A“ Oh, yes, I have known Joxrdan for what, Eor four
years,'five vyears, something like that.

Q. During the>course‘of your duties you spent quite a
pbit of time in the wuiet cell area?

A. Oh, yes. |

Q  You spent quite a bit of time inside the cells
themselves, in the ante room of the c¢ells?

A. Yes. It was the best poliqy if you wanted to talk
to a man that was housed in a strip cell, to go in to him
and talk, because if he had something to say., it wasn't
necessarily for the entire inmate population. 8o you would
go into him inside the room and talk with him.

Q. A cell thatrcontains excrement and vémit,would
smell guite badly, would it not?

A. Yes indeed.

Q. Would it bother you to work in such conditions?

A. Yes indeed. “

Q- Would you do something about such conditionsi.:

A. I would. | | |

Q. Do yﬁu recall such;a qondition'existing,@n,ur@iah,}

Jordanfs cell?

A. No, I do not.
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Q. - Would you recall such a condition?

A. I think so, because this wasn't a common thing.

1f the condition like that existed and--of course, this is

o

1my opinion--but if a condition like this existed in a strip

cell, it was caused by the man within the cell, and then

this showed us that we had other problems than just his--

than just his disciplinary, and time spent, and so forth.

It would mean that Dr. Hack would have to be advised or
consulted.

Q. You stated, I believe, that you worked in the
Adjustment Center for about seven years.

A. Seven years, yes,

Q. That is qguite a period of time, is it not?

A. Yes, it is.

Q Do you remember various changes that were made in
the Adjustment Center over the period of years?

A. Many changes, physical, as well as prdgramminga
Actually, I started before it was an adjustment center.
It was just called 0O-wing.

Q Do you ever recall mattresses being in the Adjust-
ment Cenﬁer?

" A. You ﬁéan the regulation mattresSeS?

'@ Yes. - e

Aoy In the strip cells?

Q. Yes.
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4. Yes.

Q. Did that create a problem?

A. - It did one night I will never forget.

Q. What was that?

A. There was a gentleman in one of the strip cells.

I can't recall which one. Somehow he got ahold of some

I think he had a blankét also. He had proceeded in tearing
up the mattresé, taking all of-the coiton out of it_and
tearing the 1ight canvas that encircles, makes up the mat-
tress. He tore this in shreds. All this he had piled up
in between his bars and the outside door. He lit this.
My father and I were on duty at the time. This was at
night. And we observed smoke coming oput from underneath,
and it must haQe been burning fairly well, because if you
have been there at night, you know that the ﬁighﬁ light,
it isn't too much lightm But we did see smoké»—orvwe-
smelled it first, and we went back there, opened the door.
And when the oxygen hit the already sﬁo;dering._it blew up
real good,. The man was unconscious on the flodr; He had
to be tak?n to the hospital. My father went to the hoSpitél
for oxygeﬁn All and all, it was a real good mess.
Q- Your father was a correctional officer?

A. He still is, vyes.

Q Officer Hoagland, calling your atténtion.tb thé 



10
1l
12
13
14
15
18
17
18
19
20
2

4]

360 'i : o f?aif
périod between July 9 and July 20 of 1965, do you recall
taking Mr. Jordan out for a shower? |

An "Yes, I do. !

Q- Are you sure of that?

A. I am positive.

Q Why are you sure éf that?

A. For several things, reasons.

One is-- Yoﬁ see, you work in an adjustment centerx
where there is'maximum control; max imum custédy, Everythin
you do} you havé to think about the security involved.

Now, Jordan was in a strip cell, and as I remember it
he needed a shave. He asked me if, "I could have a shower-
if he could have a shower. I didn't answer him then, as I
recall, and when I left the unit=--I told him I would check
and see. I 1eft the unit, left the area. I don't recall.
if I talked to Sergeant Friedrick or I just checkéd his 114
to see how many days he had back there. I think Jordan
knows the rules in regards to running the place better than
anybody else.

In any case, subsequently I did Qet him out for ;
showér on the understanding that he would shave, whéch he

agreed to.

We came down for the shower, I escorted him down tc'the‘

grille gate where the shower is located, and I told him,

ol

T

"I will get you a razor and a mirror," so he could shave .in |



10
11
12
13
14
18
16
17
18
19
0
il
[

A

“you a shower, because that was the deal. No shave, no
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the shower. And he said that he--that he had changed his
mind, that he didn‘'t think he wanted a shave. I séid,

"Well, I have changed my mind. ' I don't think I want to give

shower."

So he decided to éhavé, which he did under the shower.

Now, the position it put me in, as I started to say
originally, is that getting a man out of a strip cell is
not a problemm. You have been aown thére, and Mr. Cohler.
1f yod have an opportunity to leave a strip cell, you will
normally do so. In most cases, the man would come out of
the strip cell, and he would have other housing or he |
would--or whatever arrangements you have made for him. But]
I had to take Jordan back to the strip cell, and I was
quite concernea about this. And it wasntt a good idea on
my part. I put myself in a bad position, and I don't
normally do this. |

MR. OAKES: I have no further questions at this time.

CROSS -EXAMINATION

BY MR. COHLER: “ =

Q' I am not gquite sure I understand, Officer Hoagland,|
what you meant when you said you put yourself in a bad
position. Would you explain thatfa Little bit more, pleasﬂ

A, Well, Jordan, and I don*tgthink any of'thé inmgﬁesi

like to be housed in the strip cell, which is understandable.
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Now, Jordan was out and he had a shower and so forth: And |

1 personally--I had a few quick moments, because I had to

take Jordan back to the strip cell, I was in there by my-

o

Q- You said you wouldn't ordinarily do that. What
does that mean?

A. I wouldn‘'t ordinarily do what?

Q. You~said'when'you were testifying just at the tail
end of direct examination that you put yourself in a bad
position and you wouldn't ordinarily do that. What wouldn?
you ordinarily do?

A. I wouldn't ordinarily get him out alone; I mean, by
myself,

Q- You would have another officer on duty?

A. That is right. Now, thege was another officer on
duty. |

Q- In other words, it is a bit of a problem to téke
a man out for a shower from a strip cell, is that right?

A. It poses a problem. Not in all cases. Not'@ettiné
a man out of a strip cell, there is'po.brobiém’at all,
normally. T ‘

Q@ You also related, Mr. Hoagland, that you looked at
the form 114 to see how long Mr. Jordan had been in the |
quiet or strip cell. . ﬁ

A. I may have looked at the blackboardo‘ Orrlxmay nOt ﬁ
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have done either. What I am saying is, I eithervtalked

with Sergeant Friedrick, or I looked aﬁ the board, one of
the ﬁwo; or the 114, ) |

Q- Do you consider the forms 114 adcunateé

A. In regards to how many dayé a man had been 'in the
Adjustmentée’nter° |

Q- You say you were concerned‘about having Mx..qordan:
out for a sh0wer-on this occasion because you were by your-
self. Is,that'correct? |

A. Well, I was there to take him back by myself.

Q. Was there no other officer or sergeant around\at
that time?

A. The sergeant had been in and had gone--he had come-
Sergeant Friedrick came in, in fact Jordan talked with
Sergeant Friedfick when he was either preparing or had -
started to take a shower. But he left, the Sergéaht had
left the unit, the downstairs unit; as I remember, and ther
was just the other officer and myself.

Q- What did Mr. Jordan and Sergeant*Friedfick talk ?
about, do you recéll? - |

A I think he asked him for legg} material, his 1eg51
property. - |

Q  You think Mr. Jordan asked Sergeant Friedrick for

legal material?

745|

A. Well, he has legal property, or igéal matgriaiiinf f“
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his property, and this is what i think he asked himffor,
which he subsequently got, I might ada.

Q. while he was in the quiet cell?
A. While he was in the quiet cell.

Q- Yousaid you checked a blaékboard or a form 114 orx

something. Do you recall how long Mr. Jordan had been in

_the guiet or strip cell at the time you say you took him

out for a showei?

A. He had beeh in aﬁ least five éays, because I
wouldn't have QQtten him out for a shower hadn't he been.
But the exact number, I can't say, no.

Q- Could it have beén as long as two weeks?

A. Two weeks?

Q- Yes.

A. I couldn't say. I don't know. .

Q- Now, the blackboard, does that show whether people
are in isolation? Whether they are in a quiet cell? . Orxr
what does it show?

A. In Jordan's case it showed he was in the quiet
cell, that his name and number-- Now, mind yoﬁ, it has
been a}year——his name and number, the date he came in, and
if he was on isolation, his release date. I think that is
all. |

Q. It shows the cell number he is in?

A, Yes.
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' of September 1965 you were on the seccnd watch on -the flrﬁt
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Q. How many inmates have you given showers to. ln‘the‘
quiet cells or strip cells in the last two years on the
first'floor of O-wing, approximately? ;

A. Well, seeing as how.I haven't beéen down-F; wasn't
down thefe a full twq(years, letts ﬁry, maybe, eight or
nine months. I think I had the "Max" section, and I moved
over to isélatiqn and had it betweeh eight to ten months
prior to transfer to SCC.

Q Approximétely the beginﬁing of 19652

A. 'Yes.

Q. From, let's say, January 1965 until September 1965,
about how many showers did you give inmates from the guiet
cells or the strip cells?

A. It would be only a guess, but-~--

Q. Estimate for us if you can. ¥ i

A. Perhaps five, maybe, five or six. That is about--
five or six, that I could say. |

Q. About how often do you make available a shower. to -
an inmate who is in a quiet cell or a strip cell? I am ”
asking you for your recollection, not ﬁhe policy.

A. I am sorry,;Mr. Cohler. I lost that.

Q. I will start over. |

During the period from January 1965 until the beginning

floor, weren't you? Is that right?
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A.  Yes. | ’
Q. Wouldn't that be the normal time, if any,‘when an
inmate ‘housed in a quiet or strip cell would have a chance
to take a shower?

A. No-- I am sorry, I am missing.

Q. You were on the second watch. Now, as I understad&—-

watch doesn't give showers to.people and the first watch
doesn't give showers to peoplé, is thét right?

A. You are not right.

Q- Correct me now.

A. People who are going out to court will be showered

on the third watch.

Q. All right, Let's exclude that then. Except for
the group goiﬁg out to court, does the first watch or the
third watch generally offer showers to peoplé in“strip

cells or gquiet cells?

A. No.
Q. It is generally done in the second watch, is it?
A. Yes.

Q- You wére on duty during the second watch from
January 1965 until the beginning of September 1965, werenft|
you?

A. That is right. B B

vl
o]

Q- You say you afforded only five dr"six‘showers du:iﬁgﬂ
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. your best estimate is that you only gave five or six

| J?V_“
, 367 gf)
that whole nine-month period?

*

A. That I can remember, that I can pinpoint, that is

all I can say. : ) ; .
Q.v Are you telling the Court-- I just want to under -
stand what you mean-- Are you telling the Court that you

only remember five or six particular incidents? Or that'

showers?
A, That I can remember only five or six.
Q- How many showers would you estimate you afforded

inmates during that period?

A. Well, after a man had been there for five days, he
was afforded--if he was to remain back there longer, he
was afforded a shower if his actions--if we didn't feel we
had to wrestlé with him or it would cause a hassel. .

Q- Say an inmate was in the quiet cell or §tripv¢ell
for nine days. How would you know Qhether or not he had
been afforded an opportunity to take a shower at some timev-
within those nine days? | |

A. Normally it would be indicated on the 114 if some-
one had showered him. o

Q. You would havé‘toﬁrely on the 114, is that qbfréét?i

A. Yes, or the officer--as the release are_runfthére,'

the officer that is assigned in Max, letts say,,is.ﬁotking~

during the time thaﬁ-thé’iSOlétion offiter would be §ffg”;?'
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Q. It is supposed to be relayed on a form 114, is it

A.. Righta

Q. Mr. Jordan was in the quiet‘cell on July 9 through
July 20, and'you have felatéd one time when you say you
took him for a shower. |

A. And a sha§e.

Q@ And a shave. Ough£ he not, according to the policyl,
have received more than just one shower during that period
of time, if he received one even?

A. How many days?

Q. July 9th through July 20th. Perhaps we could have
some help.

Plaintiff's-Exhibit 13, I believe it is, the form 114.

I show you Plaintiff's Exhibit 13 in this casé, Mr.
Hoagland, and refresh your recollection if you will iook
at the entry starting July 9th through July 20th when Mr.
Jordan was in‘the quiet oi stripAcell.' I ask you whether
it is not true, if the policy hag bgén followed, hé'would
have received at least two showers during that period?

A. Let's see, 7/20 is when he‘mo;ed, wasn't it.

?

Not necessarily, no. From the 9th to the 20th? Right?,

Q. Let's count on our fingers. 9th, 10th, 1llth, 12th,|
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13th, l4th, 15th, l1l6th, 17th, 18th, 19th, 20th. I get
about 12 days.
A. 'You are right, counsel.’ .

Q Is it true that if policy were followed, he ought
to have received at least two showérs? -

A. That is correct. |

Q- You Say you recall one shoﬁer; Do you find any
indication of thé shower noted on the record?

A. It is ﬁot on here, non-

Q.' It ought to have been noted, shouldntt it?

A. Right. I can tell you when it wasn't, to a degree.
But I can't tell you when it was.

He came in on Friday, which would be the 9th; it wasntt
Friday. Saturday I worked; it wasn't saturday, as I recall
Sunday and Monaay I am off. And that week, Tuesday I R
didn't work. So it would be from Wednesday-dn.

Q The first Wednesday on?

A. Right. But that is as far as I can go in regafds
to specifying a certain day.

Q. If an officer who is your relief officer were on
duty during this period on the second watch, looking at
that record he would not know that Mr. Jordan had been
afforded an opportunity for a shower, would he? |

A. Not unless the other officer told him.

Q. . You stated on direct ekamination‘ﬁhat.yoﬁ didnl£ j'¢
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“before testifying about this period of time?
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recall this period of time. ' -
. A, Not by date.
QL By date. Correct. ) ,
You also stated, I believe, that you‘didn't'recall the
period of time, except for leaving ﬁhe door open for Mr.
Jordan so he could write a'little bit fﬁrther; is that truel?
A. Then; and the shower, I reﬁember that. B
MR. OAKES: i don't think that is quite what he stated.
MR, COHLER:‘ We will 1let the record speak for itself.
Q.' You havektold the Court that you recall a shower,

a conversation during the shower, a conversation with Mr.

Jordan and Sergeant Friedrick at the time of the shower,

at a blackboard, lpoking at a cell number.

Have you déne anything to reﬁresh your recollection
before testifying, Mr. Hoagland?

A. Not by reading any documents, I haven't, no.

Q. Except for and excluding counsel and anyone from

the Attorney General's office, have ydu époken to anydne

A, Yes.,
Q. With whom?
A. I have spoken with some of the people who have

appeared as witnesses for the State.

Q. Including Sergeant-Friedrick?
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A That is correct.

Q. Did you talk about thié shower incident with
sergeant Friedrick? ’

A. That is correct.

Q His recollection was about just what you have
testified, was it not? o

A. No. I told him,

Q- Yountqld him. Did you tell him everything you told
tﬁe Court? '

A. Perhaps. Perhaps I did.

Q- Is there anything in particular you can recall now
that you haven't told the Court?

A. Well, we were talking just today in regards to the
shower, and they were telling me, actually, that I would
no doubt be under quite extensive cross-examination because
it wasn't documented. But the reason--and ahotﬁef thing
that tells me this is}what I have done, over and above that
I remember the incident, 1s that if Jordan needed a shave
and he was in a regular isolaﬁion ceil out in ﬁront of the
screen, I would have shaved him in his éell and then
brought him'to the shower.

Q What if he were in a regular isolation cell--well,
let me badk up a -‘tittle bit.

You said that any time from the first Wednesday on,
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Mr. Jordan not shaving, and you didn't want to let - him have

particularly thinking back to the institution atfwhidh you:
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shower, which wasn't also recorded afte; that, by the time
he got to an isolation cell, he may have been in need of a

}

A. Yes.

Q. You may havevafforded an opportunity for a shave
and shower for an isolétion cell inmate, would you not, tb
a man who needed it?

A, But if I was to do that, I wouldn't have let him
come to the shower and shower and shave.

Q. Perhaps you asked him to shave in his cell and thed
took him out for a shower and that was the deal.

A. Perhaps I did what?

Q. You asked him to shave in his cell before you took
him out for a shower, and that was the deal.

MR. GRANUCCI: Is that a question? e

MR. COHLER: I meant it to be a question.~ B

THE WITNESS: I don't follow you, counsel.

MR. COHLER: Q. You say there was some problem about
a shower unless he shaved.
¥ A, Right.

Q. Is it possible, thinking back over a yea?*ndw;

no longer work, that the deal was that he shavé in hisjcéil

and then you would let him have a shower?
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' and then when he was ready I would roll‘the_bar off front,

Have you spoken to him more than once?

‘Very roughly, Mr. Hoagland. 'Was it in the month of August

.0r earlier?
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A. No, that isn't, because if I--if I had made that

Ed

type of a deal, then I wouldn'’t have escorted him. I would

put the'man on--I would take the cell off the double lock

and he would come to the shower that way.

Q. When did you speak to Sergeant Friedrick about this|?

A, Yes;'

Q. When was the first timé?

A; You mean about the whole case itself?

Q. No. Letfs talk about the shower. That is all that
matters right now.

A. Well, I canft--I said something to him about the
shower--or the-- what I just said, in regard to moving the
man out of his cell if he was isplation, or escorting him
if he was strip cell. This was said--I toldlSefQéanf
Friedrick today. |

Q. When was the first time, if you recall, that you

discussed this shower incident with Sergeant Friedrick?

A. I think it possibly was earlieﬁc
Q. Was it before or after the 4th of July holiday?

A, .I can't remember just when it was. I know If—I 

755
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still had family living in--let's see. I am trying to thigk
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I had a vacation, and during my vacation I went to.SBLedad
to' see my parents and visited with Friedrick at that time.
I think it was probably late July, I guess. :

Q-  Could you be sure that it wasn't into the month
of August?

A. No, I couldn’fo But I dop‘t tﬁink it was.

Q. The first time you spoke to Sergeant Friedrick aboﬁt
the shower ihcident, Mr. Hoagiand, did he recall anything
about it at all in your conversation?

MR. GRANUCCI: Objection, hearsay.

THE COURT: Overruled.

MR. COHLER: Do you have the question, sir?

A. Yes. It was--he said something about he remembered
something about talking with Jordan when Jordan was taking
a shower. ) -

Q- When Jordan was taking? Or preparing,to"také a
shower? |

Ao Well, it was one way or another. He was either
going into the showerg or he had ﬁakén the showgr»and was
coming out. |

Oh, and there is one thing else I would like to add.

>

Q. Please.
A.  When Jordan--when I brought Jordan out of the strig

cell, he had his clotges on, because we eXChaﬁged clothés '

for him. He put his clothes there on the bars,,as‘y§u may; 
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have seen them do. They take their c¢lothes and stickltheﬁ

on ‘the bars right by the shower.

Q- That may help us to fix ‘the time a little bit,

please continue to tell us what Mr. Friedrick said when

you spoke to him in July.

A. He said that ﬁe rememberedvtalking with Jordan, ahd
he was preparing‘or had finished taking a shower.

Q- Did hé remember anything about it beyond that?

A. And I refreshed his memory by.saying, "Well, when
I took him out of the strip cell you talked to him and you
asked him for his legqgal papers.”.

Q. "He asked you for his legal papers.”™

A. He asked Mr. Friedrick. ~

Q. Was there anything else Sergeant Friedrick could
remember after you had refreshed his recollection? -

A. No, not that I can think of. |

Q. I ask you to look at the entry 7/24, the second

page of Plaintiff's 13.

o

Yes.
Do you recognize the initials?

Yes.

°

Are those yours?

Yes. ‘ o o I

©

o rp & @ & p

This was the fourth day after Mr. Jordan was removeg

from the quiet or strip cell, is that correct? -
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A. Yes. '

Q. What is the entry there, Mr. Hoaglahd?

J

A. "c/EX, shower." .

Q . You took Mr. Jordan out fé: a sﬁower oh that day,
did you not?

A. Yes, he had a‘shOWer that day.

Q. I believe you testified on direct eﬂ%mination, Mr,
Hoagland, thét’upon occasion yQu have observed inmates
having more than one cup of water in Eheir cell at a time;
is that correct?

A. Yes.

Q. In trying to service inmat;s with water, you try
to make the rounds to as many cells in as short a time as
possible, do you not?

A. Well, there are only six, -

Q. All right. To all of the six cells then.

A. And that is they are full.

Q No matter how many cells tHere are, do you try to
service the water as efficiently as édssible?

A. Yes, that is right.’ |

Q. Do you stop to see what the inmate does with the
water after his stomach is full? | ’

A No,«it:is just left‘théie on the bars. Iﬁifaét,ri'

might add, upon servicing the strip cells in the aftephodhy

on many occasions I have'observed that the water 14Hédfle£?
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previously was.undisturbed, which I would pour out ahd re-

£ill again with fresh water.

Q.  You said that you fed the inmates. I am not try-

'ing to say that you ~fed anything'incorréct. Bﬁt to be a

little more accurate, you and the inmate-porter would feed
the inmates, is that.correct? ng\\

A. Right.

Q And the inmate pqrter‘would do the actual handling
of the tray? Or would you do-it?

A; I would.

Q- You handled the food, and the porter pushed the

A. Right.,

Q- You mgde\reference, Mr. Hcaglahd, to scrubdown, I
think you called it, which was performed at least once
every Saturday while you were on duty. |

A. Right.

Q. Would you describe very fully what is involved in

‘these scrubdowns, please.

A. Yes. If a cell is empty, the cell is 6penéd up .
There is, in the tunnel--well, not the tunnel, really--

there is a door at the back right-hand wall past cell 1224,

and this leads into--actually, it joins to Max, Max section.

\

In the middle of this area is the tunnel area; which you _'

are probably familiar with. -5f‘ , ‘ o ’ '1';ﬂ .

(S
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.the squeegee, he would then dry-mop the cell. And all the

378 o
At this entrance, just inside the entrance to the door

is the hose, the water hose. With the equipment that I‘ha&,r

the cells. And I normally'handled.the hose mysélf, put the
water on the floor, the soap and the bleach and if'there
was the inmate inwthe cell, I would take his mattress out
he would generally take his socks off, roll up his cover-
alls, and would be issued the scrub brush which he would
use, the toilet brush. And after he had a nice soapy
1ather.in there, we would again put the water in, rinse it
out, and the sgqueegee for him to use. And then after the

water had all been--or as much as can be taken out with

doors and flaps were left open.

Normally I would take his mattress and put it over the
door of the cell when it was convenient. Wheh the cell dri
out he was given'back his mattress.

The cells that were empty, on occasions I would take a
porter with me. But I hesitated to do thls, because I |
didnt't trust the porters that much. This was é‘good time
for thomfto take things into their friends, and - I was in-
terestod in cleaning the cells rather than Werying about
this gﬁyirunning afbuﬁd So a lot of the tioes I would--
in fact, I would say in most cases I had my hight- top

rubber 1rr1gator boots on and would be scrubblng the cells

760

ed
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out myself for another reason also, is because I had to

work back there and the porter didn't. I had observed

porters>on other occasions and %hey didn't do the job that

and scrub with the scrub'brush the floors, the walls, the
toilet and the whole érea to my satisfaction. |

Q. Anything else?

A. Not-that I can think of.

Q. Sure?

Mr. Hoagland, I was told by Sergeant Friedrick that you
liked to fish--

A. Fish?

Q. Fish. And you liked your new assignment out at
the Sierra Conservation Center, is that right?

A. That is right. : . - :

Q- It has been challenging to you? ) |

A. Well, not as much as I wouyld like, beéauéeul found_
the job assignment up there was a iittle more demanding-? h
that my free time isntt like it was at Soledad.

Q. You héve been busy? ) - éh

‘A;' Yes. Well, as a CPS-1, vou haven't--well, maybef
I sﬁouldn't go into this. | |
f%:Q-l I don't want to go into it far.

A. Anyway, what is involved is, there is additionaluq

case work that is done on my time.
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Q- And some .of the things you are doing now are dif-
feren# from the things you did at SOledéd?

A. Well, I am working with different peopleg;

Q. Aside from the identity of the people, ére you doing
different kinds of things? There ié a certain‘adjdstment
involved in changing jébs, is there noté

A. Well,-coming from the Adjustment Center to this jobj,
it is a real'Vacatiqno»

Q! It is tfue that there afe certain procedures, new
things.to learn?

A. Oh, yes, sure.

Q. Would you say you recall things that have happened
.more recently better than you recall things happening in
the past?

A. Who is-to say what we retain? I couldn't really
answer that and give the whole truth, I don“t‘belieVe;

Q. I won't ask you to do anything you can't ansﬁer
truthfully.

A. I remember incidents that happéned many years ago.

Q- For instance, you remember @hemburning'mattress
very inidly? )

A. Oh, yves. That is guite an experience I don't think
anyone would forgetol I also recall an experiénCeuwith

Jordan, when we had to--I was inVclved in'forcib;Y'moving; .

him from--it was a verbal attack on another inmate that he |-
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felt, as he said, snitched on him. But this is something
else I would remember. |

THE COURT: Have you about finishéd your examination?
We are running into a late hour;A |

MR. COHLER: That is all. Thank you.

REbIRECT EXAMINATION

BY MR. OAKES:

Q. Célling your attentiqh to the entry for 7-24 on
that log--I think it is Plaintiff's 12--

MR. COHLER: 13, I think.

MR. OAKES: Q  --the entry is "C/EX, shower," as I
understand it.

A. Yes,.

Q- What does that stand for?

A. It stands for corridor, corridor exerciée and -
shower. | )

Q. Was Mr. Jordan at this time in an isolation cell?
Or a strip cell?

A. He was in an isolation cell.

Q. If Mr. Jordan had been in an isolation cell, would
you escort him to a shower? | |

A. No. |

Q. Is the normal procedure to be outside of the grillé
gate, the front grille gate, when a man is on cor:idor

exercise?
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A. Oh, yes.

. Q So in this instance, you would have more than.

cell?

A. For this exercise and showér, was I outside the
grille gate? |

Q- Yes.

A. Yes. 'Thls is a matter of rolling the bar, you roli
the locking dev;ce, and the man can Open his door. |

MR; OAKES: I believe I have no further questiéns.

REDIRECT EXAMINATION
BY MR. COHLER:

Q. An inmate who takes a shower from the isolation
section and an inmate who takes a shower from a strip cell
or quiet cells-takes a shower in;precisely the same shower
room, does he not?

A. Yes.

MR. COHLER: Thank you.

THE COURT: How many additionpl witnesées'have you?

MR. GRANUCCI: Your Honor,*wefhave.four more additiopal
witnesses, We have another correctional officer whose |
examination will be about the same length, pethapslavlittlé
longer, than Officer Hoagland’s° Then we have the bulldln%

engineer, who W1ll testify as to the ventllatlon system."

I don't ant1c1pate that will be length‘ wg}havernrqjl
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ponnelly to come back for--and I mean this——about two or

e

three minutes of guestioning and testimony. 'Then Mr.

MR. COHLER: Your Hoho:, I would like to advise both
counsel, as I have informally, and Your Honor that there is
a possibility there will be one rebuttal witness.

THE COURT;' Do you think ﬁe could conclude the testif
mony tomorrow morning? |

MR. GRANUCCI: We think we could, but then again, Your
Honor, we might now.

MR. OAKES: May I interrupt? The testimony of my
witness will not be too long, perhaps ten minutes.

MR. GRANUCCI: Well then, I believe we will probably
conclude tomorrow morning, Your Honor, -

THE COURT: Do we have a calendar? |

THE CLERK: Yes sir. I understand from Mrs. Blair it
may run 45 minutes or so.

(A discussion was had between the'cQurt and thelClerk

not within Hearing of the Reporter.) |

MR. GRANUCCI£ A possible suggestion is-that we»?ould-
come in and go for a half hour, and then adjourn andjlet
the Court conduct the calendar. |

THE COURT: Let us start at 9:30, and then wefcaniré—

cess at 10:15 so I can go aheéd with the iégularhcaleﬁ@éfJ;
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‘transcript as is available.
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1 will have to adjourn tomorrow at about 12:00 ofclock:-

1 have other matters during the course of the~day, I have
an accumulation of métters, as)ip mighthappear~fwe will
see how we get along tomofrow°

I think we can’cqvef all of this testimony tomorrow
by 12:00 o'clock.

MR. GRANUCCI: Your Honor, at leaét speaking for the
defendants, we'will want some time to argue the case.

THE COURT: You can argue it Fridéyc

MR. GRANUCCI: That is fine with us.

MR. COHLER: I was going to ask.about théto Your Honor.
Do you want closing argument before receipt of the
transcript or afterwards?

THE COURT: I have ordered the transcript; but I am
still without it. I amgnot sure it will be in time. I am
going to move along on this matter. Next week I have an

extremely heavy week.

MR. COHLER: The plaintiff would like to move as quickl]

THE COURT: All right.

“&

Miss Reporter, will you ask them to get as much of the |

9:30 in the morning.

(Whereupon the hearing was adjourned until 9:30 a,m‘ 

N

I

Thursday, August 18 1966.)

Ky
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THE CLERK: 44309 and 44786, Robert Jordan, Jr. vs.
C. J. Fitzharris, further evidentiary hearing. 3
MR. COHLER: Ready for the plaiptiff and péﬁitioner@
MR. GRANUCCI: Ready fo; the defendants, Your Honor.
THE COURT: You may proceed. |
MR. OAKES: vaould like at this moment to call Officer

Hoagland. . |
ROBERT . HOAGLAND,

recalled as a witness on behalf of the defendants, having
been previously duly sworn, resumed the stand and testified
further as follows:

THE CLERK: Would the witness restate his name for the
record.

THE WITNESS; Robert Hoagland.» -

FURTHER REDIRECT EXAMINATION |
BY MR. OAKES:

Q. Yesterday afternoon, during the course of your
testimony you indicated that Mr. Jordaﬂ had been in his
quiet cell for a period of, I belieye,vil days; |

A. That is correct. |

Q@ It was indicated at that time that he should have
probably had two showers during that period.

A. That ié right.

Q. Have you since decided that that stétéhéht’waspl"“
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one. shower?

A. Yes, I have, .

Q- Could you explain that, pléaseo

A. The normal policy'was that a man would shower every
five days, but he had to complete the £ifth day, which
would mean--I will use my hands again--from the 9tﬁ to the
13th would be five days, but he would have to complete the
fifthrday,'whicﬁ is midnight of‘that day.

Siﬂce his showering was handled by the second'watch,
he would be eligible for a shower on the l1l4th, which was
actually the sixth day.

Then his five days would start again with the 1l5th,
so it would be the 15th, 16th, 17th, 18th and the 19th
would be his fifth day. But he would have to'completg that
fifth day to midnight, which would be the 20th. And the
20th is the day that he came out and was housed inArégular
isolation housing, and would be ealglble for the routine |
exercise~-shower that he would falI into in that sectlon.

MR. OAKES: I see. I have no-fgrther guestions.

FURTHER RECROSS-EXAMINATION

Q. Let me go through this finger exercise with you
once again.

‘He came in the night of the 9th, is that correct?
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.Aa That is correct.

Q- When would be the end of his firét day? The mid-
night of the 9th? Or the midnight of the 10th?

A. - Midnight of the 9th.

Q- That_is one day?

A, Right. ‘

Q. The 10th is two days.

A. Right. ‘ |

Q. The'llth‘is three days.

A, kight@ |

Q. The 1l2th is four days. The 13th is five days.

A, Right.

Q. So on the 1l4th he gets a shower.

Right.

Q. Then the night of the 1l4th is the end of another
day, right? | |

A. No. The 15th starts his next five daYs, because
he had the shower the 14th.

Q. I want to see how you count the.days. Then the 15th
by midnight of the 15th, he would hQVelcompletéd one day?

A. That is”correct.

Q. The 16th, two; the 17th, three; the 18th, four; thé
19th, five. |

A. T’Correcto

Q. 'So on the 20th he is eligible er¢another=Showe?§
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That is- right,
He didn't have a shower on the 20th, did he?

A. No. ) .

Q- Since we have you back ag%in, Mr; Hoagland, do you
remember, particularly tdward the end of this period, July
9th through July 20th; that there was a riot or a lot of
trouble of sohe sort up at North, and several people were
moved down iﬁﬁo’the.isolation‘and quiet cell or strip cell
area?

A. No, I can't~--they were having trouble over there
with the Moslem and Nazi groups, but I can't say if this
was during this period.

Q. Without trying to characterize it, wasn't there
some sort of racial trouble, and a lot of people were
brought down into the quiet or strip cell area ana the )
isolation area about this period of time? |

A. It could have been.

Q.  You have been able to remember quite a few things
well. Do you recqli whether or not Jorﬁan was moved out of
the quiet cell or the strip cell into regdlar isolation be-
cause there was a need for more qﬁiet or s%;ip cells?

A, No, I do not remember that. ;! | |

Q. Without tying you down to tﬁgs particula#kperiqdvbf

time, do ydu remember that some time~around-July, perhapskg

after or before, let’s just start with genérally, théré_hgd-
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been difficulty, a lot of people had been moved, I believe

-

from North intoc the quiet cell area, into the isolation
\ _ _ ,
area? Do you recall that much, without pinning it down to

time yét?

A. It could be, vyes.

Q. Yes?

A. This could have been the case. I cantt--

Q. Do you recall that‘that,happened some time?

A. 'Some time, ves.

Q. In fact, there was a fairly unusual amount of heavy

custody and heavy guarding when this-group of people from
North was moved down into the isoclation area, whenever it
was? Do you recall that?

A, Heavy guarding?

Q. Well, let's be specific. At this time, wasn!t‘thef
thought to be so much trouble that even inmates iﬂ isolatio
cells were escorted when they left their cells? |

A. Well, inmates in isolation cells were normally

escorted‘anywéy, wherever they went, other than for a norms.

exercise period.

Q. Let's be cakeful. I think you said yesterday that;;

an inmate going from an isolation cell to his shower w0u1q}g

normallY”not be escorted. There would be the roll lock,

- or whatever it is. ~ ' T

A. Well, I did say "other than exercise."™ = Just now¢>

e

n

1
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Q. Right. ‘I am not trying to get you confused.

" Ae No. If a man was to come out under normal exercise

Q. That would be the dccasioﬂ‘for a shower?

A. Right.

Q. Wasn't there ; period after this rioting or whatever
it was, where they brought a lot of these people down from
North, where ﬁhere was'escort'eyen for normal exerxrcise and
shower, from the isclation showers?

A, I don't remember, Mr. Cohler. It could have hap;
pened after I left. But I don't remember doing that myself

Q- You don't remember escorting people from normal

a little bit better.

In fact, there was so much trouble that the escort -
officers were carrying billy clubs. | ‘

A. I can remember that--or I know that in an emergency
situation like this, that the events you are describing do
take place. But I can't recall whether ithwas duringwthe
period that is in the question riqht now. And'I am SOfry‘
I can't. .- : o

Q All right. Don't reéall any more than you can.
Let's just establish what ha;'happéned at some time,jeﬁgn

though you can't fix the time right now. At some time

there was sufficient disturbance and there was sufficent
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need, in the opinion of the personnel at the institution,‘
that even inmates in isolation cells would be escorted when|
ﬁhey left the cells for normal exercise and showers?
A. This I don't -remember. I éan“t remember doing this|.
Q. Do you remember that that has ever happened?
A. Oh, vyes.
MR. COHLER: I think that is the best recollection you
have. Let's-éee what other péo%le can remember. Thank you
MR. OAKES: I have no further questions of this witness
at this time. If the Court has any questions--

THE COURT: I have one question that may have been

covered earlier--I doubt that it has—--and that is: When is

judgment and opinion?

THE WITNESS: When I--since I was in isolation.section,
I never--there wasp't a man in there that was on.Ehis diet.

THE COURT: That covers what period of time?

THE WITNESS: That covers eight months, from Septembeg
back; ;

THE COURT: What is that diet, specifically?

THE WITNESS: Well, it is a loaf, like a meatloaf, and
it is a-- I have tasted it. It is tasteless. It doeSnFt’
have much flavor. |

THE COURT: Is it hot or cold?

THE WITNESS: I don't think it is heated.  It.is not--
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I don't think it is heated.

" THE COURT: What portion is given, what Amount is given|
ﬁo an inﬁate? Once a'day? Or twice a day? B
THE WITNESS: Twice a day. |
THE COURT: 1Is it ;iké,a hard sausage?
THE WITNESS: It is like a meatloaf.
THE COURT: 1Is it hard or soft?
THE WITNESS: It is not hard like an apple. I think it
is--it is not mushy soft, but it has a consistency. It
can be sliced or--

THE COURT: Would you have to have an order before you
place a man on that type of ration?

THE WITNESS: Oh, yes. The medical department has to
O0.K. it.

THE COURT: Without a medical 0.K., you would not servg
a man that? )

THE WITNESS: No.

THE COURT: I have no further questions.

MR. GRANUCCI: Your Honor, could 1 ask a question?

FURTHER REDIRECT EXAMINATION

BY MR. GRANUCCI:

v

Q- You were an officer during your time in the isolatiqr

o [} . o
section, weren t you?

%
¢

A. Yes sir.

Q- As an officer, you had?yd-ﬁéﬁéf7£o ordérfanybpdy},‘f
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on an isolation diet, did you? | ‘
A. No, I did not.

Q- That would be for the Disciplinary Committee, would

A. The Adjustment Center Committee or the Disciplinary

Committee, yes.
{Witness excused.)
MR. OAKES:V I would like.ét this time to recall

Sergeant Friedrick.

WILLIAM T. FRIEDRICK,

recalled as a witness on behalf of the defendants, having
been previously duly sworn, resumed the stand and testifieq
further as follows:

THE CLERK; Restate your name for the record.

THE WITNESS: William Thomas Friedrick. -

DIRECT EXAMINATION | |

BY MR. OAKES:

Q. Sergeant, you have already testified at length in
this matter. I thank'ydu for your pﬁtience.

You have stated, I believe, that yoﬁ were the second
watch sergeant in O~wingvand assigned to O-Qingésince June
1965, is that correct?

“A. "That is correct.

Q. I believe you have also recduntedfyour duties and |

responsibilities as the Adjustment Center officer during . |
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. am sorry.

| | 394 GQ7?8 ‘
the second watch. )
A. That is correct,.

Q. Sergeant Friedrick, havé you been present in the.

A. Yes, I have.

Q. Have you heard the testimopy of several defense
witnesses concerning an incident where tear gas was used to
control Mr. Esparza?

A. Yes, I have.

THE COURT: Do I understand the witness to say he has
been threatened in the courtroom?

MR. OAKES: I asked if he was present, Your Honor. I

THE COURT: What are the implications of this question,
counsel? : . -

MR. OAKES: I was attempting to be brief, your Hdnor,'
and ask if he had heard statements made by other defénse
witnesses telling about the incident where tear gésvwgs ‘
used in the incident with Mr. Esparza; and wheﬁhér his téf
collection agreed with that of the qthér witnesses.

THE COURT:; All right. Go ahead, |

MR. OAREé} I am sorry if I was not cléér;;”

THE COURT: Would you speak up a littié;ldudex;a

MR. OAKES: I am sorry, Your Honor..

.’I willfstaté'the gquestion again:
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Q. Have you-heard the testimony of several defense

witnesses concerning an incident where tear gas was used to

)

dqntrol Mr. Esparza? :

A.  Yes, I have.

. Would you agree with the facts as related by those
witnesses? | |

A. Yes sir.

Q. Have ydu also heard the testimony relating to an

incident concerning Mr. Wells?

A. Yes, I have.
Q. This is an incident where Mr. Wells was forcibly
removed to another cell?

A, Yes,

Q. Would ybu like to recount your version of that in-

cident, please?

A. As best as I can recollect, yes. I waé ihhthe
office of the Program.Administrator. I don't remember the
date. But an officer called me in there and told me
Officer Mata was on the tier with inmafe Esparz, who was
reacting in an aggressive manner, and assistahée was re-
qéined. ;

I proceeded from the officer to the first floor of 0O-
wing, Officer Foncannon came down the stairwell, aﬁa I

asked him to accompany me to the first floor.

We both entered, and inmate Espa:zaAhadwaéS'spanding;'
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wasn't in the cell. He was out on the tier.

The inmate could have struck the officer because of inmate

00778 |
N 396 _ . : .
with his back near the wall. He had his fist clenched; and

Officer Mata was trying to persuade him to go to a guiet
cell. | : : )

There was a lot of verbal ado, a lot of abusiQ;
language on the part of the inmate. ' He was quite angry and
upset. I didnet immediately know why he was being removed.

Obviously, at this time, I felt the officer felt it was

his judgment that he had to mdve»him at that time. He

As I entered the section, Mr. Wells, who was the persow
in the second cell, and he was agitating the situation by
his behavior. He was making remarks toward the officer and
gncouraging inmate Esparza.

I entered the area and I ordere Esparza two or three
times to move on, and he did. After two or three orders, )

I believe, from what I can remember, he did. He proCeeded

and went into the quiet cell.

Because of inmate Wells'--now Mr. Wells, formerly
inmate Wells--because of his behavior that he exhibited

there, it could have been 2a potentigl dangerous situation.

Wells! agitation and encouragement. There were a few other
inmates who were making remarks. Inmate Esparza was in view

of several inmates in the unit.

It was a matter of judgment. I felt that'inmgte_wﬁilé;i
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' should also be removed to a quiet cell. They were quite

maintaining control of the particular section.

stopped he attempted to make a stand and had his back again|

00779

397

.

close friends at this time, and I felt»the'necessity of

So I opened the cell personally, and'xfexplained to Mr.
Wells why I was moving him. He started arguing, but he did
come out of the cell. And he agreed by his actions, by

coming out, that he would go.

However,'froﬁ the first or second cell to the quiet
cell is a long Walk; and he stopped a few times. I don't
remember exactly how many. But he did stop and proceeded
to argue, and he was loud and boisterous. I would order

him,‘and each time he would go. Finally, the last time he

the c¢cell front, and he was acting aggressively.

These thinés happened so fast, and it happened quite i
awhile ago, so I may be wrong; but I believe he had his
arms rather loose as if he might strike out. I dpnﬁﬁ
remember exactly, but to the best of my knowledge, he was
acting aggressively. |

He is a large, strong youth. WQat-it aﬁouﬁted«to. Mr.
Foncannon and Mr..Mata and I were in there at that timg.

I believéhMr. Foncannon -grabbed Mr. Wells from behind and

around the neck, you might say it was a shoulder*holdvor

a neck-lock, I am not familiar with the termlnologyg‘ At

thls time I immediately grabbed his left leg and Mr° Mata 1

st

=
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a quiet cell.

398 00780

-

1 recall having ahgld of him around the thigh, I be-
lieve:my‘left hand was underneath the knee, the hollow of
the knee; and my right hand I had on his upper thigh and I
was holding him. In fact, I was holding on quite dearly.
He was kicking violehtly and struggling. We had hiﬁ in the
air.

Mr. Johnston was controlling the keys for the unit, and
he observed we Were'having considerable difficulty, and he
ordered Office Nance to enter the area and assist us.
Officer Nance came in and between the officers, three

officers and myself, we carried Mr. Wells and place him in

Q- Did you at that time grab Mr. Wells by the testicles?

A. No sir. At no time did I strike him or grab him
or anything like this. I did hold him. I was holding him
by the left leg in the area of the thigh. Now, it is
possible--he was kicking and I was trying to maintain ﬁyv
balance--I had him like this {indicating), heé was going in
this direction, and I was standing sidéways holding hiﬁ
like this (indicating). Now, it is possible that in the
struggle that possibly my arm or my elbow might h??? hit
him in the area of the crotch. But at #¢ time-did I de-

liberately or maliciously grab in the.atéi of the‘testicleé»i

or strike him or anything like this, no sir.
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entry there for 7/13% )

‘hearing on that date?

00781
399 . - -

Q I call your attention to plaintiff's Exhibit'l3o
the segregation record. I have a copy-hereo‘ Is there an .

A. Yes sir. The last line hére, the top line there,
yes sir; ‘

Q. Wouid you read that last line on the first page,
please. |

A. "29'days'isolation and then assigned, LTS-1."

Q- Are those iﬁitials? ‘

A.  Those are my initials there, yes.

Q. Does that indicate that you conducted a disciplinar

A. Yes.

Q. Did you conduct a disciplinary hearing on that date
A, Yes. o . | .
Q. Was Mr. Jordan present at that hearing?

A. Yes, he was.

Q. Did Mr. Jordan have clothes on at that disciplinary

hearing?

A. Yes, he did.

Q. Do you recall the period nQW‘cf‘guly oth thrgugh
July 20 19652 - |

A. Yes. I reca£; some of it, yes.

Q- Do you recall an incident in which it is your

L

opinion Mr. Jordan was preparing to take‘axshower?
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somewhat reflect the layout of the first part of the iso-

400 . | 0(5!782
A. Yes, I dgo .

'@  Would you like to recount your remembrance of that

A, Yes. I entered the unit one morning. I Eonft
remember'what day it‘waé,» But as I entered the first floox,
inmate Jordén-wa& standing‘by the front grille gate, which
is next to the shower area. He was undressing, and he hung
his coveralls on the bars.

I didn't see him take a shawer, but tc the best of my
recollection he was preparing to take a shower at that time.

Q. I draw your attention to a very crude drawing I

have made on the board, or this piece of paper. Does this

lation side of O-wing in the officers! area?
A. Yes. The front door would be directly in front of

that sally port there.

Q. Right in here (indicating)?

A. That is where I entered, yes.,

Q. The grille would be right here?

A. Ygs; | | - o

Q. There is a door on the grille gate?

A. %es sir.

Q. Is there a sally pprt'or closed cégéd area here?

That is right.

3

o >

There is another door at this point, is therg=not? )
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A. . Right. : - -

00783
- Q "Are there also vertical bars along this sidé?
A. Yes. )
Is the shower located at this spot--
A. -Yes, it isar
--or this cell here (indicating) ?

A, It is not a cell, but if it was a cell, that would
be the first-cell, yes., |

Q. The place that yoﬁ saw Mr. Jordan standing, was it
in this area right here (indicating)?

A. It was right near where the two X's are.

Q. Right here (indicating)?

A. Yes.

Q. And his clothes were hanging here? Or here?

A. They wéreAhanging on the front. Right in there, yes-
He was standing right near the bars.

Q. Sergeant Friedrick, would_there be any reason for ﬁ.
man to be in that area other than to take a shower--

A. No sir. Not that I know of.

Q. --with his clothes off, und;essing?

A. Not undressing. He might walk up to that area if
he was exefcisinga He might walk up to that area and ask
a question; ask the officer, inquire'abOut sbmething; hgt
not while‘ﬁe was undressing. Hevwouldnhave to*bé pgepar134 ;

for a shower. -
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Q. ~To the best of your recollection, did this qéCur

during the time Mr. Jordan was in the Quiet cell?

Ao Yes. To the best of my . knowledge, ves. .

Q. We heard some testimony yesterday by Mr. Hoagland
to the effect that he talked to yoﬁ about this.

A. Yes>siro |

Q. Was that in preparation fof this case?

A. Yes SirmA
Q- Would you like to.recodnt whaﬁ you were doing at
that time?

MR, COHLER: Your Honor, I would like the time to be
fixed first. ‘

MR. OAKES: Q. Do you recall talking to Mr. Hoagland
about this case in July of this year?

A. I don't remember whether it was July.

Q I am sorry. .It would be June of this vear.

A, It was a month 6r twe months ago. I donft recall
the date. But I did talk to him.

MR. COHLER: Could it.be clear, Your Honor, that it
was not August?

Could you put that question, please.

MR. OAKES: vIt was not August. August 1966, counsel?

MR. COHLER: Correct.

THE WiTNESS:} I don't believe SO, althqggh‘it“s ppssibl@f

It might have been,June; July or Augustp"létgs‘put‘it7ﬁhat  ’
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wAy: I don't remember exactly when I first talked.tb Mr.

00785

Hoagland, but it could have been anywhere from one, two,

. three--. v )

w

MR. OAKES: Q Well, let's put it this way. Do you
recall having a discussion when Mr; Cohler and myself were
present? | |

A, Yes.

Q. Do you recall that that was in July?

MR. COHLER: As a matter of fact, it wasn't.

MR. OAKES: It wasnft?

MR. COHLER: It was early August.

MR. OAKES: Q. Do you recall the discussion that you
had with Mr. Hoagland was prior to the discussion that youn
had with us?

A. Would you rephrase the guestion? I am sorry. I .,
am confused now with this. | |

Q. Do you recall that the discussion you'had with Mr.
Hoagland was prior to the discussion you had with--

A. Oh, ves. Yes. '

Q Fine. Now, where was this discussion had?

A. In my home., | L

Q- How was it effected? How did you”get'aholdhof~%w

A. As I recall, members of the Attorney General's

office and possibly the Superintendent asked me to’ contact

~Mr. Hoagland who was transferred to Sonora,_and wh§n~1”~
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‘arrived home after work I called Mr. Hoagland's fathe

. 00786 |
- 404 |
r who
resides in Salinas. The senior Hoaglan& told me that his
son was on vacation at that time, and that he would tell him

o

to return my call. Shortly thereafter, that evening, Mr.

Hoagland’appeared at my home.

Q. Do You recali during that conversation Mr. Hoagland|
ipdicating to you thatryou had been‘present while the
shower was taking'place? |

A. He told me i was present. I don't recall this, but
he told me about it.

Q. Do you recall Mr. Hoagland being present?

A. No, I don't.

Q- Do you recall any officer? And if so, which
officer?
A. No, I don't recall any officer, which officer. I

@

mean, there was an officer there, to the best of my re-
collection, but I don't remember which officer.

Q. Do you recall Mr. Jordan being there?

A. Yes.

Q- Again directing your attentipn‘td the period July
9 through July 20 1965, do you recall any other occas;dn?

L&

when you might have talked tc Mr. Jordan?
A. Yes. I had occasicnjto talk to him one mon?in9; ”‘
I believe in the quiet cell a#ea, | :f

Q- It was during this period?
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go back there specifically to see anyocone in particular.

remember which. And I was over there a few minutes, and

00757 |
405 : | o il
A, puring the period that he was confined in the .quiet
cell. |
Q. When you talked to him in the quiet cell area, were
you required to unlock the door to-enter his cell?
A.  No. I unlocked the door to the grille gate that

leads to the quiet cell area itself. But, no, the door was

open when I talked to him.

Q Do you recall what the discussion was about?

A. It was ¢ither about--I was in the area., I didn't

In fact, I don't recall why I went back there. But I was
back there, and inmate Jordan called to me and asked me

about either writing paper or legal material. I don't

this is all I remember that he asked me about. I told him
I would talk with the cfficer and see that he got what hew
needed. I may have talked to another inmate or so, I don't
recall. I then returned and passed through ﬁhe isolation
section into the other area.

@ Do you recall any qverwhelm;nq.odors coming out
of there?

A. No sir, I don't. !

Q. Do you recall thét the cell was in an unclean con-
dition? | | |

A. No, not to my knowledge. It was clean, as far as
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~including inmate Jordan's.

00788
406 - .
I could tell. I didn't inspect the walls or anything like

this; I don't have any recollection of doing this. But
I didn't detect any odor coming from any particular celi,

Q-. Sergeant Friedrick, are you familiar with what
might be célled the inmate grapevine?

| A, Yes,

Q. Is it y¢ur opinion, based on your experience, that
this is a fairly effective means of communication?

A, Yes.

Q. Is it your oepinion, kbased on your experience, that
inmates, even though held in an isolation cell or in the
O-wing, could get information from one to another?

A Yes, very readily.

Q. Perhaés yéu might explain how some of this occurs.

A. Well, they communicate in various ways. ' They com-
municate through the ventilating system, many-of theﬁ,will
communicate through the plumbing system. I have often
seen inmates kneeling down in front of the toilet bowl
hollering. They communicate in this ménner,

‘They pass notes out the window via fish. llnes that they
drop out the window, lt goes dawn the bulldlng, down to thé
varicus floors, and they are retrieved by whoever might be 

exercising, and the note is addressed to a certaln in-

dividual and the 1nmate 1s obllgated to dellver Che messagﬁ
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It is done, let's put it this way.

BY MR. GRANUCCI:

00789
407 |

There are varioys means. There afe contacts. We sg;be the”
othgf units within the complex; there ére many inmates who
bring in word from the outside, .and whatever. Our fdbd,
our clothing, our supplies come from outside the Adjustment
Center iﬁselfo

We searéh as well as wé possibly can for contraband and
possible weapons and so forth. Buﬁ there are letters, noteF

that can be rolled up and they are guite small. There are

so many hiding placesa They have ways of communlcatlngo

MR. OAKES: I have no further gquestions at this time.

DIRECT EXAMINATION

Q. Sergeant Friedrick, during your duty as a sgrgeant
in the Adjustmént Center, you have seen a great many weaponp
made by inmates, have.ybu not?

A, Yes, I have.

Q. Have you ever seen any weapons made out of tooth-
brushes?

A. Yesg I have;

Q  Could you describe the type of weapons that you
have seen? s | -z

MR COHLER: Your Honor, we have had conSLderable testl-

mony describing these weaponso In the interest of tlmea,é?f

perhaps counsel could: not ‘pursue this w;th thls W1tness=‘ '°

3
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tive of the type ¢f thing that can be dohe‘with a tooth-

a foundation for the offer of the evidence.

. 0090
408 _ B |
MR. GRANUCCI: Well, at the present procedural posture |

of the case, we offered into evidence three sample tooth-

brush. Your Honor sustained that objection, but granted mJ

leave to renew my offer of the evidence.

I thought that in the interest of protecting the recor#
and also in'getting further available evidence before the
CQurﬁ which mi@ht obviate the hecessiﬁy of a further offer
of prodfg I might eliciti similar testimony from this

witness,

MR. COHLER: I have no objection to an attempt to lay

THE COURTs P;oceed, pPlease.

MR, GRANUCCI s Q. Have you ever sen weapons made out
of toothbrushes?

A. Yes, I have.

Q. Could you describe such weapons, please.

A. Yes. Sometimes the toothbrush handle itself is
sharpened. I imagine the--I have ngvef apprehended an
inmate in the act of making a weapon. This is suppOsition
on my part. I imagine he might break a portlon of 1t off
or might get a match and burn and melt a portxon of it off

to a point and sharpen it on the concrete floora

By the same token, he may secure a razer blade or- som@
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‘*never saw any of these toothbrush weapons- durlng the~-
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4othér hardened p;ece of wire, and through the use of -
matches he will make a connection through this wire and
attache an appendix to it to make the handle itself,

I imagine there are many ways. I am not an expert. I
don'ft make weapons .

Q- But fou have found éuch weapons?

A. I haven't found them personolly~as a sergeant., As
an officer, I‘havéo As a sergeantg I have had some of my
officers find them aod show‘them'to mé. I don't recall
whether--it is certainly not during the incident in gquestio

Q. No. No. We are not relating--

A. I believe possibly I have seen one or two tooth-

brush type weapons, but I am not certain, during my prison

tour.
Q During your prison tour? |
A. Yes.

MR. COHLER: Your Honor, counsel just said they are not

relating it to something.

‘:MRQ GRANUCCI: We are not relatlng lt to the plalntlff.v

THE COURT: When you spoke to the 1nc1dent ‘in questlon,‘

what do you mean by the incident in questlon° o .

- THE WITNESS: Well, what I am trying to say is that I

ing the dates in question.

;%HE COURT: During the dates in}qqestioﬁ?

1 .
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'THE WITNESS: Yes, during July 9th to July-- o

?HE COURT: When in point of time wete toothbrushes
suppliéd to the inmates in your particular section?

| THE WITNESS: I honestly don't remember. I could esti-
mate, Youf Honor. I believe it may have been either last
fall around éhristmastimea or possibly January or February.
Now, I don't remember. |

THE COURT: Were you familiar with an inguiry made by
Mr. McGee concerhing‘the cohditibns iﬁ the facilities?

THE WITNESS: No sir. The first time I had knowledge
about that was when it was brought out this week.

THE CQURT: So you did not relate your period of @ime
to that event at all?
| THE WITNESS: No sir.

THE COURT: -Ycu‘haven°t any independent recollection
with respect to the ﬁime the toothbrushes were‘supplied to
the inmates in your particular section?

THE WITNESS: No.

MR. GRANUCCI: I wdnder if I could ask the wi?ness
something to clarify that, Your Honor. | | | ’

Q  Sergeant Friedrick, havq;toothbrushes always béén,
available to inmates in isolatioh cells as distinguished
from guiet cells?

A, ves.

THE COURT: We are only concerned with quigt‘gellsg
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- aren't we?

©of the Court’s questions mentioned isolation cells.

411

00793

. MR. GRANUCCI: That is right, Your Honor. I think one

THE COURT: All right.  Thank you. »

MR. COHLER: Your Honor, I undeistand that the calendar
is to be heérdo at least iﬁ part, this morningn My
examination may be lengthy. |

THE COURT: Are there any other questions of this
gentleman? | | | |

MR. COHLER: I have cross-examination.

THE COURT: I suggest we pursue it. Then he might go

back to his occupation.

THE WITNESS: Thank you, Your Honor.
CROSS-EXAMINATION
BY MR. COHLER:

Q. Sergeant Friedrick, turning your éttention to the
so-called shower incident, please, your best recolleétion
is that although you can'‘t remeﬁber who the officer was,
there was an escort officer; is that correct?

A. I don't remember the office% oﬂ duty. E .

Q. But there was an escort officer? A
A. Yes.. To the best of my knowledgé, yes sir;i
Q- Sefgeant, perhaps you heard me ask Mr.‘Hoagiand

about his recollection regardingra riotous‘incident-éfv

m

some sort,gl kelieve, up in North,’whichﬁprought sevégal.\”
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hpeople into. the guiet cell or strip cell area. Do you

- remempber such an incident?

| 00794
412 : : .

A; I vaguely remember a riot having occurred;at the
Rarth~Fa¢ilityc It was during the time the supérvisor of
inmates classification was in Ofwiné, hearing special cases|
The supervisor of inmates ciassificatioﬁ for the Department

ordinarily comes around every four months or so to Soledad.

Now, 1 don't fememher what date that was. I know he
was there. I wés in the réom when heéring some of these
cases, participating in the hearing of some of these cases.
But I don't remember what day it was. I do remember that
it was around noon, because the hearings were discontinued,
and all available personnel were dispatched to the North
Facility. |

To the best‘of my recollection, most of the inmates we;ﬁ
invelved, and there was a large amount of inmates)’ I @on“t
remember how many, were scattered between X and O0-wing..
The great majority, I believe, were placed in X-wing be-
cause of the type cells they‘have in X-wing, the closed dook

Q. I don't want to take you too far into-ﬁhat\incidentP
What I want to find out is whether you can recall various
inmates being brought down into‘the guiet or strip cell
area as a result of that sxtuatlona

A. No, 1 h@nestly don't remember how. many were brought;

Q Let's try it this way: Do you remember that Mrojbﬂ,
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Jordan was removed from the gquiet or strip cell on or about

-

July 20 1965, because there was a need for further strip

2

cells? =

A.” No sir, not to my khowledgé,

May I interject something here?

Q. Please.

A. To the best of my knowledge, inmate Jordan was
placed in thé'quiet,cell on Ftiday night. Normally, the
inmates are not removed from a quiet cell until after the
disciplinary hearings. When inmate Jordan appeared before
the hearing, because of his behavior'at the time, it was
felt that he should remain in the quiet cell a little
longer until his behavior changed.

We do, with but a few exceptions, we do try to get in-
mates out of a quiet cell as soon as we possibly qén. ) G
believe it was Tuesday or Wednesday, the 13th, accbrd;ng to
the record, it may have been Tuesday or Wednesday, when
Mr. Jordan was remanded back to the quiet cell.

Ordinarrly on Fridays I try to get people out of the
quiet cells before I go home for the weekend. I am cef;ain,
sincerely, in my own mind, that whoever else was in the
quiet cells in addition Eo inmate Jordan, if I could
possibly have moved him or anybody else, I would haVe; 

Now, I am certain we were--I am Qeryfge;tain inrmy mind;

that we were crowded at that time, and it Céﬁidfhéveébééﬁ_ i
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‘of the quiet cell on Friday. I am off Saturday and Sunday.

| 00796
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because of this riot at North Facility. I don't really

know, I dont't remember.

But in any event, I coculd nbt move inmate Jordan out

Possibly tbe overcrowdedness continued over the weekend.

I know Monday we are often overcroﬁded because of the
weekend. and Monday all of these various committees from
the various'facilities and the other units do come in, and
ofteh it is 1a£e Monday afternbon and'possibly Tuesday
beforé we can mbve a man out.

I am trying to recollect and testify to what I can
remember, to the best of my knowledge.

Q. Of course.

Sergeant, you have recalled the shower incident after
a discussion with Mr Hoagland, and you have recalled that
this took place some time during the time Mr. Jordan was
in the quiet or strip cell as you remember it. What do
you rely upon to fix in mind the fact that it took place 3
while Mr. Jordan was in the quiet or étrip cell, during
that period of time? ;

A. I just remember, when I walked in, I saw him theréh
Mr. Cohler. To the best of my knowledge, it waSAdurlng tha
time he was in a qulet cell. In all fairness, I must |

admit that I possibly was influenced by Mr. Hoagland havxng

told me that I was the man, possibly bgcaus?,x.ygye,tgad_f,
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the records; but to the best of my knowledge, I did see
him standing there., | |
| Q. Didn't you rely to a great extent on the fact that
Mr. Jordan had an escort officer, which would generally
have been the case if he had come from the quiet or strip
cell? | |

A. Well, I believe there was an officer standing ther
as an escort'dfficexc 1 do know that the regular isolatioj
inmatésa the officer will take £he cell off double lock
and he‘will return to the officers' area and place the lock
or bar mechanism in the open position and’he will not be
standing there while the inmate is showering.

There are many things that lead me to believe that to
the best of my knowledge I am right, that he did take a
shower there. 'There is always the possibility I am wrong.
But I do not believe so. | -

Q. Would you answer the queston,-please,'whether or
not a primary factor in your mind in recalling that it was
during the period ¢f time he was in the quiet orfstrip cell
was that he had an escort officer?

MR, GRANUCCI: obgpctiong Your Honoroi It has been
asked and answered.

MR, COELER: it has been asked, but not answered.

THE COURT: He may answer.
THE WITNESS: Yes, I could have begn'ihfluehced-by'thgtf
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.MR. COHLER: Thank you.

'THE COURT: This witness is excused. Thank you.
"(Witness excused.)

THE COURTg We will take up theAcalendar.

(The Master Calender was heard.) |

(A short recess was taken.)

MR, GRANUCCI: At this time I request permission to
approach the Bench Qith opposing counsel.
(A discussion was had at the Bench, not within
hearing of the Reporter.)
MR. GRANUCCI: Mr. Clerk, would you call Mr. Lovett,
please.

THE CLERK: Mr. Lovett,

ROLAND LOVET?,

called as a witness on behalf.of the defendants, heing
first duly sworn, was examined and testified as follo&s:

THE CLERK: Will you state your name and occupationvtd’
the Court. A

THE WITNESS: Roland Lovett, Ch;ef‘ﬁngineef.'dorre¢-°}
tional Training Facility, Soledad.

DIRECT -EXAMINATION

BY MR. GRANUCCI: | |

Q. Mr. Lovett, Qhat are your dutigs,as¢hiéff

Engineer at the Correctional Training Facility? -
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systems. )
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A. 'To supervise maintenance and operation of all'

mechanical facilities, boiler rooms, sewage plant, water
Q- Does that also relate to the heating system?
A. Tha; includes all heating ahd ventilating systems.
Q. Mr. Lovett, in‘laymen's ternms, Qould you please
give us a deécription of the heating system in O-wing.
A. Is it'permiSSible to read?
Q; You maylread from notes;
MR; COHLER:V That is satisfactory.
THE WITNESS: Each and every>ce11’in O-wing and the

officers' area is heated and ventilated by a forced air

system. Each cell has a supply duct entering in one upper

rear corner of tne cell. An exhaust duct removes air from

officers! corner and the cell. E -

One large fan supplies air to the entire building; in-
cluding the officers' section. This air is heated, ifi
necessary, by a set of coils which are heated by hot water.
The temperature of this water is controlled by sub-master

controls, which in turn are controlked by an outside thermao

stat, which senses the ambient air twmmperature and raises
or lowers the water temperature'accordingly.

" This system w§s designéd.by the California State De-
partment of Architecture aﬁdmwas installed driginally»yhghf

R

the building was constructed. -
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The air is exhausted from the building through ducts
extending to all cellé and the officers' area by oné large
éxhaust fan which is sized to prévent a negative pressure
in the building.

MR. GRANUCCI: Q. Mr. Lovettt, I am going to show you
a photograph which I have already shownlcounsel and ask
you to describe what that depicts.

MR. COHLER: What photograph, counsel?

MR. GRANUCCI: The first onme. ° e

THE WITNESS: This is a iBﬁvefqg building on the roof

T Ak
oebRl

of the Administration Building at’ Central Training Facility

MR. GRANUCCI: Now I will show you another photograph
and ask you what that depicts.

A. This is two master thermostats operated by air,
which senses the outside air temperature at all times and -
controls fhe heating not only in O-wing, but ail 6f ;he.
other Central Facility buildings at Soledad.

Q. I show you a third picture and ask you what that

depicts.

A. This is the picture of the ;nside of Bne of the
quiet cells showing specifically the intake or supply aif
duct 1ouver$ andrthe exhaust air louvers. |

Q- Mr. Lovett, how often is thé air chanéed in the
quiet cells? | | i

MR, COHLER: Excuse me, counsel. I would object,‘uﬁléss
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the question is phrased: How often is the air supposed to
be changed if the system is working as aescribed?

MR. GRANUCCI: All right. That is the question.

Q- How often is the air changed when the system is
working as described?

A. Once every six minutes.

MR. GRANUGCI:‘ I offer these three photographs.

THE COURT: They may be marked for identification.

THE CLERK: Defendants' Exhibits 0, P and Q.

| (Three photographs were marked
for identification as De-

fendantst! Exhibits O, P and Q.)

MR. GRANUCCI: Q. Mr. Lovett, does that system work

automatically? Or is it operated by a member of thé staff?
A. The system operates as preset continually 24 hours
a day, and the 5nly thing required is preventative main- .
tenance or perhaps repairs are required on océasibnlif
something breaks down. In other words, there is no setting
it manually every day for a certain tempe:atureo ‘It goes

up and down with the outside air.

CROSS -EXAMINATION
BY MR. KOHLER:
Q  Mr. Lovett, you stated that the air change, if the
system is working as described, in the quie; cell area
every six minutes, 1is that right? | | |

A. Yes,
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Q. .Would that not be affected wheﬁher or’not——, iet
me go back, if I may. |
| Have‘you ever seen a quiet cell or a strip cell your-
self?

A. Many times,

Q. You are familiér with the flap arrangement on the
doors and windows?

A. Yes éir,

Q- Would the change of air as ydﬁ have described it
every six minutes be affected in any way by whether the
flaps are closed or open?

A. It would work just as effectively if the flaps were

Q- Would it work just as effectively if the flaps were
open? - "

A. It would. |

Q. I will have to ask you to explain that a litfle bit
it seems to me, as a layman, if there is a closed room or
an open room, it makes a difference. | |

A. Well, you are going into something pretty deep here|.

show you the entire system, how the entire system is--
building is ventilated through many ducts; which in turn

are broken down iﬁﬁo%many areas, and those cells, apprqxig

mately 590 cubic feet, have about 100 cubic feet a minute
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coming in through one of the ducts which is in the picture,

or one of the grilles, and circulates around and back out

J

The building is pressurized by having the supply fan

put more air into the building that the exhaust air is

moving. So 1f you have it open, there would be a small
balance of air that would move on out into the corridor,
out the opeﬁ.windows and sco forth. If it was closed, just
what it was sized for.

Q. Would you--

A. If the flaps were closed.

Q. Excuse me. Would you say that based upon your ex-

- perience as an engineer, and particularly your experience

in this institution with this system, that the flow of air
is such that it could be noticed by holding your hands up’

to the vents?

A. It 1s not.

Q. It is not. “

A. That 1s not good engineering.

MR. COHLER: Thank you.

REDIRECT ExAnmATIonf

BY MR. GRANUCCI: B

Q. Do you know whgther-thefventilatingwsystem was»
working during July l§%5? | | |

A. I have searched all records, and I find no gécordjg




10
11
12
13
14
15
18
17
18
19
20

2y

22
23

2%

July 1965,

-the system myself.
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of that system being down for repairs at any time during -

RECROSS ~-EXAMINATION ;

BY MR. COHLER: ‘ ' |

Q. Mr. Lovett, did ybu inspect the system, that you
recall, in July 19657

fo I don't recall any particular than of the many
inspections ilhave made of the system. As Chief Engineerx--
we have a statonary engineer that opefates the heating and
ventilating system, and I merely check with him occasionallly
if he requests assistance or 1 want to see how he is doing

on his job. ©On occasions, I will go through amd lock at

Q. I notléé in the picture which you described as re-
flecting the inside of the quiet cell, that the vents are-
high on the wall. 1Is that correct? | B

Ao Yes.,

Q. The change of air would be for the whole Qell?

Or just for that air which happened to be up? Is there ahy’
circulation system built in, in terms of up and down?

A. The natural humidity of.air cdming through the
vents, such as this room here,_you keep your flow of air
above the occupants. As it comes in, naﬁurally_it is
moving around and is on its wayrback cut. In éther woxd§(

it doesn’t make a circle from one vent to the other.
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Even in-a sgquare cell, or a rectangular cell?
No, it wouldn't do that.
COHLER: Thank you. ’ .
GRANUCCI: May the witness be excused?
COURT: Yes.

(Witness excused.)

GRANUCCI; Call Mr. Donnelly.
CLERRéI Mr. Donnelly.

ROBERT H. DONNELLY,

recalled as a witness on behalf of the defendants, having

been previously duly sworn, was examined and testified

further
THE

THE

as follows:

CLERK: Restate your name for the record.
WITNESS: Robert H. Donnelly.

FURTHER REDIRECT EXAMINATION -

BY MR. GRANUCCI:

Q-
session

A,

Q.
counsel

ing the

Sy

Q.
AO

Were you in the courtroom this morning during the
which commenced at 9:307?

Yes sir. |

Did you hear certain questions posea by opposing

respectingicertain trouble at North%Eacilitx dur-

summey of 196572

1’ did.
What did you do after you heard those questions?

I went to out a phone and contactédfneputg
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Superintendent Black presently in charge of the institution
and asked him to search the North Facility records to find

cut if a racial disturbance had occurred on July L19th or

Q- What did Mr. Black tell you?

A, Mr. Black told me over the phone that a racial

‘disturbance had_occurred at North Facility on June 29 1965,

and that they have no record of any major disturbance at
North Facility during the month of July 1965.

Q. Now, Mr. Donnelly, I forgot to ask you the last
time on the stand, do you have any malice toward the |
plaintiff?

A. I do not, sir.

Q. Did you ever conspire with the other defendants to
deprive him of his constitutional rights? .
MR. COHLER: For the record, Your Honor, the same

objection as previously stated. |

THE COURT: Overruled.

THE WITNESS: I have not conspiréd.

MR. GRANUCCI: Q. Now, Mr. Dongeliy, do you havé-ény‘
responsibilities as regard to transfer’of inmates or re-
commending the transfer of an inmate between'varigﬁs in-
stitutions?

*Ao As a member of the classification cammitteesiand

also as Deputy Superintendent, being Chairman of the

W
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Classification Committee, I do. , '
Q. Do you have present intention regarding the trans-

P

fer cf the plaintiff to another institution at the con-

A. I do, sir.
@. Would you please state that intention?
Ao It 1s my intention to request‘that Mr. Jordan be
transferred from the institution at Soledad at the end of
these hearings. |

Q. May I ask your reason for such transfer?

A. There are two. '

@. What are they?

A. One reason is that, because of the publicity which
this trial has received, I believe Mr. Jordan would be a
cause celebre, a focal point to form a leadership against™--

nct that he would neéessarily be looking for this, but that

this would tend to form naturally around him.

Q- You think that this is something that might be
thrust upon him, 1s that correct?

A. It is possible. I also believé that if Mr. Jordan
were to get into any discipliﬁary difficulties‘at“the in-

stitution following theée proceedings, that there would be

revenge on Mr; Jordan because of anything that might come

cut of these hearings.
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Q. The purpose of the transfer then is to allev;ate
those difficulties?
| A. fes sir. | 5

Q Is the purpose of the tranéfer to in any way re-
strict the power of the féderal court to act inAthis case?

A. No sir.

Q- Not to your knowledge?

A. Not td my knowledge.

THE'COURT: Will you stipulate, cdunsel, that any
decree that this Court might enter, that might be entered
notwithstanding the presence or absence of the petitiq&gr
Jordan from the Soledad Facility? /

MR, GRANUCCI: Your Honor, could I reserve judgment
on that point? A We do have some tricky jurisdictional

problems here.

THE COURT: I am used to tricky jurisdictionéi problems.

MR, GRANUCCI: It is a matter that I would like ﬁo' i
consult with my clients about, and I think it is also a
matter I would like to consult w1th my superlors about.

THE COURT: Until you do, we Wlll hold the petltloﬁﬁf
in the custody of the Marshal here. -

MR. GRANUCCI: I would be prepared to gi?e &oﬁfﬁgoﬁbr
an answer by tomorrow morning. : -

THE COURT: All right. . ‘}%3

MR. GRANUCCI: Your witness, counsel. ... . “.a-," o

voom o ke
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ever contemplated at this time in ‘any form in any move

right or authority over the so-called Youth Authority in-

41 .
FURTHER RECROSS -EXAMINATION 00809

BY MR. COHLER: - _ - |
Q- Mr. Donnelly, would it be possible for you to state

which méy be made of Mr. Jordan?

A. Yes.sir.

Q. And that his conduct, particularly during the éast
six months, as it may be viewed by the authorities at the
institution, will be passéd along to any transferee in-
stitution?

A. That is our intention, yes sir.

MR. COHLER: Thank you, Mr. Donnelly.

- THE COURT: Mr. Donnelly, do you have any jurisdictionJL

mates: that is; with respect to the transfer of Youth
Authority inmates to your Facility, sir?

THE WITNESS: No sir. The transfer of Youth Authority
inmates is reserved to the Youth Authority. All transfers
of Youth Authority wards between institutions is done by
the Youth Authority itself, and nbtwby the institqtion.

THE COURT: Then the order of the Youth Authority--
Let us take the illustration of the young"man'whé}ﬁéétifi¢C,

19 years of age, who admittedly was iq some difficu}ty~~

R Q}—.:é‘.s

you have to accept that ﬁransfer, do you? <

THE WITNESS: Yes sir. According ﬁo'the law”qi the
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State of Califqrnia,'as I understand it, the Youth -

Authority may place any of their wards in any of the in-

Hygiene, well, whatever it is.

THE‘COURT: And the wisdom, or'lack of wisdom of the
transfer iﬂ question would not be for your discretion at
all? |

THE WITNESS:‘ Except if a‘transfer might appear unwise
to me, I might4maké recommendation to‘the Youth Authority.
But I have no authority to change their action.

THE COURT: How long has that practice been engaged in

in the transfer of the Youth Authority inmates to your

THE WITNESS: Well, actually, the Youth Authority, I
believe, has 5een placing wards in the Department of Cor-
rections institutions for guite some time, Ydur‘Hoho;; The
situation at Soledad, we have worked Very.closely with the
Youth Authority because North Facility has been for some
time almost, not quite, but almost half Youﬁh Authbfity
wards. The numbers of wards at North Facility has been
gradually diminishing. I believe right at the moment it
might be somewhere ih“é%e nature of 225. When I was at
North Facility, we have had as high as 550 wards at Nofthf 
Facility, out of a total population of ébout 1;2005 agé'}w

proximatély half of the population.
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ment Center for holding purposes, -

the number of beds that are available., They are presently
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429 _ v gnilj--
Now, when the Youth Authority wards at North Facility

got into difficulty, the Youth Authority did give the North

THE COURT: Do you know of anyAreason why Soledad is
selected asia'facility to house that type of inmate, as
@istinguished from any other facility\that might be avail-~-
able? | |

THE WITNESS: 1‘believe it has been the gquestion of
population pressures on the Youth Authority.

THE CQURT: Population pressures?

THE WITNESS: Yes. The numbers of wards as opposed to

opening an institution at Stockton, and I believe this
accounts, in part, for the gradually diminishing number of
Youth Authority wards that are at North Facility.

THE COURT: No further questions.
FURTHER REDIRECT EXAMINATION

BY MR. OAKES: -

Q- Mr. Donnelly, would the Youth Authority determina-
tion to transfer a ward to CTF have to do with the fact of
the type of inmatesg primarily the agé grqpb of inamateé_
normally housed at CTF?

A. Yes, I believe it is a;combinatidn of thgse-thinQSg

When it would come down to a question of needing bed space,




10
11
12
13
14
15
18
17
18
19
R0
2l

A

,00812e'

430

Y

I believe they would operate on the principle‘that’tHE'more»,

acting out inmate would come to North facility,wand'the

‘less actlng out inmate or more amenable lnmate to the

m" .

Youth Authorlty°
Q. They would prefer to send them to CTF rather than

San Quentln?

A. Yes sir.
Q. Because of the age factor?
A. Yes.,

“,..

Q.  Would also the fact that the- Tralning Fac1lity is
a training facility? I know you can't speak for the Youth
Authority, but do you believe this to be the case?

A. I believe that the Youth Author;;y.ls concerned

about the atmosphere in which the youth is being housed,

and I believe North Facility, despite some training op-
portunities, does have the reputation of being a'place in
which the wards may be better able to conduct themselves.

FURTHER RECROSS-EXAMINATION

BY MR. COHLER:

Q- Mr. Donnelly, you have referred to the’ Ncrth*

Facility several times. Now, when the ward of the- Youth

f

. Northz?aC1llty° Or precisely what is it a transfer to?

warde to both North Facxlxty, or they m;ght reﬁer‘thevwaydfi

Authority is transferred to Soledad, is that a transfe:{togm

wE

A. The Youth Authority may transfer and has transferré@
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‘ward could be brought up to the Youth Authority for de-
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to Central Facility. '

Q. Do they specify which?
A. ‘Yes, they do. ) ;

Q. Has it ever happened, to your knbwiedge, that a
ward transferred to Correctional Tfaining Facility North
has been pléced in the Adjﬁstment Centér, which is in the
Central Facility? |

A. Yes SiroA

Q. Would you tell the Couft, pleése, in what manner
that is jurisdidtionally proper, from your point of view,
when the assignment was originally to North, and he is then
placed in the Central Facility?

A. I was present in North Facility when this gquestion
arose. I became cpncerned over wards being placed in the
Adjustment Cenﬁer, and we received permission, because of_ -
the necessity of trying to operate North Facility)>we
received the authority to move wards temporarily from North -
Facility to the Adjustment Center, the fact being then, I
tﬁink-at the hext appeafancé; which would be the fo11owing

month, of the Youth Authority at Soledad, the case of the -

termination as to whether or not he should be returned~td_,'
North Facility, transferred to, perhaps, another institutimn;
or released, or kept in the Adjustment Center,'whatever'thé.;

disposition of the Youth Authority might be.
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Q@ Is it fair to say that the transfer to Central,

including the Adjustment Center, was contemplatéd4as a
temporary population problem rélieving transfer?

A.  No sir. Transfers from ﬁqrth to the Adjustment
Center?

Q- Yes.

A. No sir. To the best of my knowledge it--

Q- As far as the authority from the Youth Authority
Becard to do sd, did they contemplate ﬁhat you have open
accesé to moving them to the Adjustment Center whenever you
felt proper in your own discretion? Or was this to relieve

you of a particular problem at North?

A. This was simply to provide us with a mqthod of
controlling inmates who might have heen acting up.

Q. Incluaing confinement not only in the Adjustment.
Center, but in the quiet or strip cell area if Yoﬁ felt
necessary? |

A. I believe that was the understanding. The Adjust-
ment Center has been visited by members of the Youth
Authority. : |

MR. GRANUCCI: No fgrther‘questions of this witness.
May he be excused?

THE COURT: Yes.

* (Witnéés excusgd;)‘;

MR. GRANUCCI: Your Honor, I had planned at this t_viymte_v;.f
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to recall Superintendent Fitzharris. I would ask léave not{

to do so. His testimony would be shoft. I‘would'ask leave

instead to call him tomorrow morning for short }estimonyn
Without going into too many oOf the details, the reason

for myAdelay relates to- the COurt?s request for corres-

pondence between the office of Mr. McGee and the office of

tinued until tqmorrow morning, at which time we would ask
leave to recall Mf. Fitzharrié,

MR. COHLER: May I say two things, if it please the
Court?

First, I think it was inadvertent, counsel, but it was
not only the office of Mr. McGee, but that would include
the office of Mr. Dunbar and anyone--

MR. GRANUCCI: Yes. Sacramento. ' .

MR. COHLER: Secondly, Your Honor, I would Iikeito be
advised, if it is possible, if we may move directly into
argument following the conclusion of the testimony tomorroy
morning, or what the Court may contemplate in tﬁat‘line?,

THE COURT: How much testimony do you inteﬁd to have?

. MR. GRANUCCI: Five minutes, or less, of direct, and
then as much cross as counsel feels is apprdpriate,

MR. COHLER: And I am géiﬁé.tq_ask that §h¢k693rt‘for‘

leave to recall Mr. Jordan for two questions.

THE COURT: I think, under“thewqircuﬁStaqcesﬁ'YduQcQuid
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advance into the arguments, if you desire to do so.
MR. GRANUCCI: At the present time, Your Honor?

THE COURT: Or have the matter stand over. I under-

MR. COHLER: Yqur Honor, I am prepared to go into argu-

ment followiﬁg the conclusion of testimony tomorrow

‘morning with, of course, the understanding that recollectidn

of testimony may not be as accurate as it would be with the
use of a.tranécript. There has been 6nly one of me taking

notes. Perhaps other counsel, with two, would have better

notes.

‘MR. GRANUCCI: Your Honor, ordinarily I would say I
would be prepared to start now. However, the testimony is
not complete, and we are the defendants in this case, and
I think we Shéuld\have the opporﬁunity.to answer the
plaintiff's argumeht before we start.

THE COURT: When would you prefer to go forward,écunsel

MR, GRANUCCI: As soon as counsel finishes his argu-
ment.

MR. COHLER: That is .satisfactory.

THE COURT: Under the circumstances, if it be agree-

able toc counsel, we will go forward with t@e,argumfnts tofg

morrow. ' | : | N

MR. GRANUCCI: That is fine, Your Honor.

]

MR. COHLER: Satisfactory.

[y}
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‘MR; GRANUCCI: Your Honor, about how much time woﬁid
Your Honor want to limit the arguments té?

THE COURT: I have said this before, but I guess it
bears repetitiono |

I never try to place limits on afgument. It is pretty
much within the bounds of counsels' own aemands and the
demands of the case.

Do you think ybu can conclude the arguments tomorrow?

MR. GRANUGCIQ I think I couid, Yéur Honor. My own

experieﬁce has been primarily in the Appellate Court of

the State and in this Circuit where they do rather stringen

limit time.

MR. COHLER: Your Honor, I have no experience in any
court prior to this{ but I feel that in the absence of the
transcript I wili be able to be as succinct as possible
and contemplate within.- an hour, with responses; aléo;‘ﬁb
guestions from the Bench if the Court so desires.

THE COURT: We will proceed on that basis, and if the
demands of the argumehts run over, Or i£ the maﬁtgrs re-
Quire additional attention, we will continue over until
Tuesday of the following week.

- MR. GRANUdéI: I don't think that will be néceESAry:
But is quite agreeable. ‘

MR. COHLER: Thahk you, Your Honor.

THE COURT: On this memorandum submittéH tQ_the Couﬁt;;;

00817 |
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I should like an opportunity to go over it, and we will

discuss it later.

MR. -GRANUCCI: I will not mention that memorandumn

further, Your Honor, until ¥Your HoOnor has let us have his

opinion on it.

THE COURT: We will reéume the calendar tomorrow at
9:30. |

(A discussioh was had betWeen the Court and the Clerk

Not within thé heariﬁg of the Reborter.)

TEE COURT: 1 would suggest renewing the matters at
hand in this case of Jordan at 10:30 tomorrow.

MR. COHLER: Shall we commence argument immediately

following evidence?

THE COURT: As soon as Mr. Fitzharris is excused from
the stand. |
MR, COHLER: And the two questions of cne plaintiff»
Thank you, Your Honor.
{(Whereupon the hearing was recessed until 10:30 a.m.
Friday, August 19 1966.)

~--o00o-~
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and Xerox copies to opposing counsel.
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FRIDAY, AUGUST 19 1966 - MORNING SESSION - 10:30 A.M.-

THE CLERK: 44309 and 44786.
MR. COHLER: Ready for the plaintiff and petitioner,
Your Honor. :
MR. GRANUCCI: Ready for the defendant, Your Honor.
May it please thé Court, counsel have conferred and
agreed that the following statement should be read into the
record, with Your Honor's appfoval, of course, regarding |
the inquiry addressed by telegram to the Court from the
father 'of Philip Millette, deceased. |
"all records presently available within the Department

cof Corrections relating to Philipe Millette, deceased,

when made available, che original documents to the Court

In chambers opbosing counsel related the views of an ,
independent psychiatrist, known by reputation to .the Courg,
and I related the views of Dr. Hack, consulting psycﬁi;triq

"After discussion, it was the judgment of all counsel
and the Court that the ﬁatter of the apprent suicide df
Philip Millette borelﬁo relevanCe’tq tﬁe inscant litiga-
ﬁion,h ‘

THE COURT: That is a correct statement.’

MR. GRANUCCI: Thank you, Your Honor.

I also want to thank the Gourt for the opportunity to |

00819

read this statement into the record. -

€ .
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THE COURT: Very well, sir.
MR. GRANUCCI: Call Mr. Fitzharris, please.

THE -CLERK: Mr. Fitzharris.
CLETUS J. FITZHARRIS,

recallea as a witness on behalf of the defendants, having
been previohsly duly Sworn; resumed the stand and testified
gurther as follows:

THE CLERK: Will the witness please restate his name
for the record. |

THE WITNESS: Cletus J. Fitzharris.

DIRECT EXAMINATION
BY MR. GRANUCCI: Q. Mr. Fitzharris, I believe that during
your previcus testimony you testified that certain changes
were inaugurated in Adjustment Center procedure following
discussions befweeﬁ yourself and your staff.

A. That's right@

Q- Would you‘please tell the Court whether you ﬁave
attempted to refresh your recollection concerning this
matter during the interval?

A.  On the changes that were--

Q. On the changes that were inaugurated?

"

A. Well, this relates back to the testimogy of Mr.

Donnelly--

Is this what you have reference to?

Q. That is right, Mr . Fitzharris.
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A, Mr. Donnelly's testimony was to the'effect.ihat

Mr. McGee had made some representations to me or to the
institution, which was not true--not--I represented to him,|

I told him that Mr. McGee had made inquiry. May I relate

to the--
Q. Please relate the circumstances of that inquiry.
A. I can't relate the time, but at a meeting of all of

the wardenS‘andAsuperintendenés of the Department of
Corrections, pluslother étaff'people,-Mr. McGee, as he
usually does at one of these meetings, takes a little time
to brief us on many things that are happening in the legisF
lative end of things, the research and various things thaf
are going on of which he is aware and wants to bring us
aboard.

As a part~of this discussion, he mentioned that he had
had conversations with one §f the Supreme Cdurt”JustiCes—-
I don't know which one--concerning a writ that had been

filed.

Q. Mr. Fitzharris, to interrupt you, did he say what
inmate had filed the writ? |

A. He did not state any inmate, nor did he say what
institution. I have no certain knowledge'where-that_?;itVM
came from.

Q. Proceed.

A His caution was that in these days when the céur£5g
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are taking a mpre searching look at human rights, thht all

caption should be observed in dealing with the inmates in

Now, whether at that meeting of the subsegquent meeting
of the waréens and supeflﬁtendents, I ém not sure, but Mr.
Dunbar again made the same point,‘again referring to all
wardens and‘supeiintendents, ﬁaking no reference to any
particular case or no speéific‘institﬁtion, but again
cautioning all of us as to the need to keep an eye out for
the rights of the individual.

Q. Mr. Pitzharris, if these comments had been directeq
to conditions at Soledad, do you think your memory would
be clearer?

A. I am pbsitive. One doesn't like to be embarrassed
in front of his peers.

Q- Or his superiors, either, I take it.

Now, following these two--following these meetings or
consultations with Mr. McGee and Mr. Dunbar, did you
receive a memorandum from Mr. Stutsman?

A, That is right.

s

Q. Have you examined this copy of the memorandum?
A. I have.
Q. Is that copy substantially accurate?

A. I think so.
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MR. GRANUCCIL: Your Honor, I would like to interject
here. Your Honor asked for a search of the files for a
~correépohdence between, generally speaking, the QaCramento
dffice of the Department of éorrections and Mr.';}tzharris'
office. »A search was made at Soledad.

Q. Is ﬁhat correct, Mr. Fitzharris?

A. That 1is true.

Q. Were these documents found there?

A. No. If I méy, I might explain that my secretary
is on vacation and the substitute was unable to find any
file that bore this. But I do recall that particular--

MR. GRANUCCI: However, Your Honor, I will represent

to the Court that a search was reguested in Sacramento.

my secretary, who transcribed them from the telephone con-

versation.

THE CQURT: I will accept the documents through jour
office.

MR. COHLER: Yes, Your Honor. This is the best availf
able evidence, and there is no objegtién.

MR. GRANUCCI: Of course, on -the other hand, we re-
serve any other objections. But certainly this is the best

available evidence. o

THE COURT: Very well.

MR. GéANUCCI: I am not prepared to vouch for the

-
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actual verbatim accuracy of these transcriptions.
vouch for their substantial accuracy.
' THE COURT: Very well. |

E2

MR. GRANUCCI: Q. Now, was the first item of

pondencé a memorandum dated February 1 1966, from Mr.

Stutsman, Chief Deputy Director of the Department

Corrections, to all wardens, subject inmage discipline?

MR. COHLER: EXxcuse me.

THE COURT: One moment, counsel.

Have you had an opportunity to examine these?
MR. COHLER: Yes, Your Honor, I have copies.

With respect to counsel's pending guestion--

00824

I-will

corres-

of

Are you asking, counsel, whether this is the first such

document as found? Or are you asking for the witness®

recollection? I think we ought to be careful there.

ES

MR. GRANUCCI: I am representing that these three are

all copies--are what was found of the correspondence. Now,

I am asking the witness about his recollection.

THE WITNESS: Aside from the date, I think the informa-

tion therein and the signature thereon, it is Ssubstantially

--it is. I don't remember the date offhand.

MR. GRANUCCI: I offer this as defendants' next for

identifjcation.

THE COURT: So ordered.

o

THE CLERK: Defendants® R for“identificationfL
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(A letter dated February 1 1966
to All wardens and Superinten-
dents, was marked Defendants?
Exhibit R for identification.)

o

MR. GRANUCCI: Q. Now, in reply to that memorandum
addressed to all wardens, did you in turn send a reply,
addressed to Director Dunbar?

A. I did.

Q Is it dated April 13 19662

A.  That is true. |

Q- Is this a copy or a transcription of that?

A, Insofar as I can tell, it seems to be, and the

logic of the whole--this is a cover letter,
Q. That is a cover letter.
Defendants' next for identification.
THE CLERK:. Defendants' Exhibit S for identification.,

(Copy of a letter dated April 13
1966, Mr. Fitzharris to Mr.
Dunbar, was marked for identi-
fication as Defendants' ‘
Exhibit S.)

MR. GRANUCCI: Q. With the cover letter, was there in-
cluded a memorandum to yourself from R. H. Donnelly, sub-
ject, inmate discipline, dated April 12 1966°%

A, That is true. -
. . ) 7 i‘;}‘y “ .
MR. GRANUCCI: Defendants' next in _order for identi-

fication.

THE CLERK: Defendants' T ﬁbi identificépion;
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444
(A copy of a letter dated Aprll

12 1966, Mr. Donnelly to Mr.
Fitzharris, was marked for
1dent1f1catlon as Defendant59
Exhibit T.) 5
MR. GRANUCCI: Q. Directing your attention to the
memo of February 1 1966-- Incidentally, Mr. Fitzharris,
do you have a‘copy of that?
A. In my briefcase in the back there. It is in the
second or third row.
thch one are we talking about now?
Q. The one dated February 1 1966, the third sentence
of the third paragraph.

To the best of your understanding, what were the

questionable practices referred to in that sentence?

MR. COHLER: Counsel, are you asking what the--

MR. GRANUC&I:. What the witness' understanding of that
was. | -

MR. COHLER: Of that was at the time he receivedAthe
letter?

'MR. GRANUCCI: That is correct.

THE WITNESS: I didn't know. )

MR. GRANUCCI: Q  You didn't know? o

A; As I recall, there had been no items b#ought to
anybody’s attention in‘any of these meetings; there was
nothing specified in this memorandum. I took this“to‘meah,

that "whoever is doing something wrong, stop it."
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‘involved in other matters and not‘f;ushing the toilets
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Q. Have you or did you subsequently, pursuant to that

memorandum, undertake a review of Adjustment Center pfo-

cedures? Or had that been undértaken previously, if you

A. I can't exactly place it, but I am sure, from my

usual method of procedure, that when I come home from one

Director or the Administrator‘or some other member of the
staffi that seéms to me to beai some iooking into or need
some éction, I usually get set on doing it right awéy.

Q- Fine.

A. So I presume that we had some discussions prior to
receiving this. But I have no positive recollection.

Q. Now, there is a letter dated--the next exhibit,
dated April 13 1966, from yourself to Mr. Dunbar, the -
second paragrapﬁ dealing with the installatién df.an auto~
matic flushing device for the Oriental toilets in the strip
cells, would youlread‘the next sentence, please.

A. "This eliminates the possibility of staff becoming

with regularity." )

Q. wWhat did you mean by that sentence?
MR. COHLER: Your Honor, I.think the document speaks |

for ifsélf.

MR, GRANUCCIQ ”I-think'th&*document'dées ngt‘spéak.féxj
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~at that pointyﬁe.hadtalggadyﬁinstalled them.
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,THE COURT: He may explain.

MR. GRANUCCI: The witness is entitled to explain.

THE COURT: He may explain. |

THE WITNESS: My point was simply this, that if the
Adjustment Cénter is in the'state of fiege and in the state
of riot and we are adding additionai personnel to try to
bring the thing under control[ as we do frequently, we
can't always de?end bn an 6fficér's thinking at that time
that, "This is now the time to flush the toilets.®™ Besides
it is a time-consuming thing to unlock, go down in the
tunnel, flush the toilets, come back and lock the tunnel.

So 1n the conservation of staff time in an urgent

situation, and the fact that the human element enters this

thing, always will and always would, this is what I had in |

mind.

Q. The next sentence refers to the availability of.
water and personal hygiene materials to inmatesvin strip
cells so that hygiene may be maintained. Would yqu}please-
explain to the Court your poiht in that sentehéé;; |

A, Well, I think we had reviewed this matterjof the

Q Now, the memorandum from Mr. Donnelly to yourself

dated April l?Jl?ﬁG;-sgcqndipagg,.?g;ggraph’B.'ﬁhqﬁfg§§ag§§ph

u

‘supplying of washbasins and the pitchers for'the_water,»andg
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-regulations prbvide‘that.the program administrator could;
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herence to the Diréctor?s rules. Mr. Fitzharris, what was
that aeviation? ' ’ ;

A.. The only one that I can think of, and I haven't had
a chance to spend tooc much time thiﬁking and certainly
haven'’t had é chance to reQiew the recofds, but the only
one I recall at the moment, was that it was the custom and
practice in the pést, and conttary to the Directbr’s rules,
that if an-inmaﬁe persisted in Boistefous, obscene, |
obnoxious behavibr, verbal or otherwise, and continued to
do this in spite of repeated warnings, the step prior to
having to take him back to the quiet cell was to recommend
a fi§e~day, what they call cell exercise, which means he
is not turned out into the corridor to pace up and down the
long corridor, Eut rather is encouraged to use isometric -
exercises. At least, he is assigned to his cell wlthqut
his daily exercise.

Now, at that point we found that the officers were
recommending this to thé sergeant and fbe éetgeant’w;s

approving it, and while it wasn't a great deviation,.beqéusg

approve it, nevertheless, we went one step further and méde,
it so that the' disciplinary committee would have to‘appr0ve'

it

This is thé only deviation from any gegﬁlatiqhs:thatVI J
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'the Adjustment Center procedure occasioned or motivated

. 448 00830
can think of.

MR, GRANUCCI: Very good, Mr. Fitzharris. Now, to sum

by this lawsuit?

A. I am'positive; in my own mind.‘that they were not.
There was a discussion had in file of last year coﬁcerning
the deprivation of inmates in‘quiet cells of their clothing
and i was~told'by the staff thét one 6f the serious reasons
-—oneiof the sefious reasons--was that we had had a sﬁicide
by the use of the coveralls; and, two, there had beenAfre-
quently burning of the clothing and mattresses and so forth

In September--and this we didn't remember the other
day--but in September of last year, certainly long before
this suit was involved, we sent out I have forgotten how -
many coveralls and how many blankets to be firepfocfed S0
they could be issued to people we thought would be ihclined
to burn their furnishings. |

Q. Fine. Thank you, Mr. Fitzharris..

A. May I continue to say that in my sincere feeliné,
none of these so-called improvements were. occasioned by .
this lawsuit. They would have happened if this lawsuit
had not been filed. |

Q- Mr. Fitzharris, yesterday you heard the testimqu}

of Mr. Donnelly, that Mr. Jordan wculg probably bg‘m§&e¢ﬁi'4
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A Yes.

Q. Now, are there plans to move him while the case is
under submission?

A. There are no plans at all at the moment. This is
Mr. Donnelly“s'recommeﬂdation, and this has to be acted
upon by a classification committee and it has to be approve
by a represenﬁative of the Difector“s office. This has not
been done, nor has it baeen requested.‘

Q. ‘What wili be done with the plaintiff while the case
is before the Judge for his decision and before he decides
1t?

A. I would hope that plaintiff could be remanded to
the custody of the Marshal. However, if not, we will re-
turn him back to Soledad and he can continue to live in -
his same cell. |

Q- Now, Mr. Fitzharris, did you ever conspire with-
any of the_other defendants to bring about a deprivation of
the plaihtiff‘s constitutional rights?'

MR. COHLER: Same objection, Your Honor.;

TTHE WITNESS: Never.
»MRD GRANUCCI: Q. Do you have any malicg towardrthe
plaintiff? |

A. None at all. Only disappointment.

MR. GRANUCCI: Your witness, counsel.

d
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CROSS -EXAMINATION . ' .

BY MR. COHLER:

Q{ Mr. Fitzharris, in additjion to the meetings of the
VWardens and superintendents, which-I think you said took

place on two occasions--

A, I didn't say two occasions.
Q. I misunderstood. Oonce. Isvthat correct?
A. I wasn't Sure.‘

Q- All right. One or two occasions.

Outside of the actual meetings themselves, and so as
to avoid the embarrassment before your peers and superiors
which you related, was there any private conversation with
you at all from anyone in the Sacramento office regarding

the subject matter you have testified to?

A.  Yes, informally the Director, Director Dunbar
talked to me, I think maybe during a coffee break or some
time informally, at least, and indicated that people; in-
mates being put in the quiet cells without clothing should
be watched very carefully. At that time I recall telling
him that we had>already provided for the fireproofinq'Of’
coveralls, andﬁihis would probably alleviate a good Qeél

.
o~

of the problem. ) -

Q..  Outside of the meetings themselves, there was con-
versation relating to the same general subject matter,f.

directed at you as Superintendent--not "at 'you" excuse me.




mony. There was no testimony that this memorandum was in

‘review was under consideration before Mr. Stutsmants
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--conversation with you as Superintendent of the

Correctional Training Facility. 1Is that corrxect?

A; Only on this one issue, one topic. .

Q  Mr. Fitzharris, reference has beén made to a
memorandum which is Defendants' Exﬁibit T for identifica-
tion, from ﬁrg Donnelly to}yourself. I‘believe vyou have a
copy before you. April 12th is thé date on the transcript
copy. | |

I believe ybu téstified that thathmemorandum was in
the works before the memorandum from Mr. Stutsman to all

wardens, which is Defendants! --

MR. GRANUCCI: Objection. He is misstating the testi-

the works before the memorandum of February lst. It was
his testimony Ehat there were changes for review or under
investigation.

MR. COHLER: All right. I am sorry. I will start
over.,

Q. I believe you testified, Mr. Fitzharris, that

memorandum to all wardens, Deféndants' R for identificgﬁioh;
had been received. 1Is that correct? o
A. Right. ‘ o ‘

Q. Mr . Donnelly's memorandum beéring the date April»

12th, Defendants' T for identificatiépqmgtarté;off‘in;thgpgf
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appear, by Mr, Donnelly“srtestimony, to have been generated|

452 - 00834
following manner, does it not? |
"The following is in reply to Mr. Stutsman's

letter of February 1, 1966, subject as above."
A, Yes.
MR. COHLER: Those are all of the questions I have.
However, defendants have not moved the admission iﬁ evi-

dence of their exhibits for identification R, S and T. I

would like to have these marked as Plaintiff's Exhibits,
if they are not going to move them,in'evidénce,so they may
comé in.

MR. GRANUCCI: It is our position, Your Honor, that
any evidence of change in this case is irrelevant and im-
material. We have maintained this position throughout the
proceedings. We have marked these exhibits for identi-
fication pursuant to the direction of the Couri:c

Now, I will not stipulate to the admission of-them‘into
evideﬁce; In fact, I think the Court should not even-con-
sider them, because I think that they relate to matters of
change, and those matters of change themselves are irrele-
vant in this procéedingo |

MR. COHLER: Your Honor, these a@g documents which havéz
both served to refresh the memory of this witness, wﬂiéh‘

were thought_tofpossibly exist by Mr. Donnelly, and which

at least in part from inguiry of the California Supreme
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‘Court or a Justice thereof on some informal basis.

the very heart of this case.

marked.

the Co_urt° ;

453 00835
The present witness has stated that there was dis-
cussion at a meeting of wardens and supérinﬁendents'regardé
ing the Court's view of human rights. These documents
appear to have been generated, at least in part, related-

to such discussion.
The changes are very much #4#u-admission, or at least

support the inference of an admission as to whether or not

human rights were properly protected previously. That is
As far as relevancy goes, I see no foundation for an
objection.

THE COURT: The objection is overruled. They may be

Do you propose to mark them as Plaintiff's exhibits?

MR. COHLER: I would be happy to have them as Plaintiff‘

exhibits, unless the defendants want to keep the same

letters and have them--
MR. GRANUCCI: I have no objection to them carrying the

same lé££ers; But I do not want to waive my subsequéqt--
Mﬁo COHLER: I will stipulate that counsel's récord}is

protected. S ’ ;, "

It

THE COURT: Perhaps.they could be marked on behalf of

- L

MR. GRANUCCI: That is agreeable. -
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“witness, Your Honor. May he be excused?
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MR. COHLER: I will be happy to have them as Plaintiff?L
exhibits. | |
THE COURT: Very well.
THE CLERK: Plaintiff's Exhibits 14, 15 and 16.
MR, COHLER: Corresponding to‘Defendéhts' for identi-
fication, R, S and T. |
'THE COURT: They may be marked.
(Copies of three letters pre-
viously marked for identifica-
tion as Defendants' Exhibits R,
S and T, were marked for identi

‘fication as Plaintiffis
Exhibits 14, 15 and 16.)

MR. COHLER: I move their admission in evidence.
THE COURT: They may be marked.

‘THE CLERK: In evidence.

‘(Copieséof three letters pre-
viously marked as Plaintiff's
Exhibits 14, 15 and 16 for
identification, were received ih
evidence.)

MR, GRANUCCI: I thave no furth?r’questionsfof this

THE COURT: Yes. ' '
- {Witness excused.)

) ~
1

MR. GRANUCCI: Yoﬁr Honor, that concludes the presenta-|
tion of defendants® witnesses. I do have some motions. '
MR, COHLER: Excuse me. Do you want to move after your

case? '
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of documents which have been produced by the defendants

" were introduced.

- object to the offer‘f0r~the same purpose.,

00537
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MR. GRANUCCI: I want to move before I submit my case.
THE COURT: Do you have any rebuttal at all counsél9"

MR. COHLER: Your Honor, 1 am goxng to move adm1551on

and ask two questions'of_the plaintiff.

MR, GRANUCCIg_ This is the Wells disciplinary file.
It was subpoenaed from the California Youth Authority.

THE COURTz' May I see it? This is as to Wells?

MR. GRANUCCI: This is as‘to*Wellé. Your Honor, Youtﬁ
Buthority reccords, being confidential, are not readily
available, and we had to obtain a subpoena to get them.
Having obtained the subpoena and having received the file,
we copied the documents. We introduce those into evidence

for the same purpose that the other disciplinary records

MR. COHLER: Limited to showing bias?
MR. GRANUCCI: Limited to showing bias.
MR. COHLER: Your Honor, so the record may be clear,

I have not reviewed the documents. However, I would not

I would lxke the re¢ord to be clear that I do not re-
présent Mr. Wells, and make no representation as to whether;
or not he would want1his dqcuments;Ewhich the Youth
Authority Board conSiaérs priﬁatg. to be entered.into gvi-

dence. ‘ o C =
_ Y
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_ln those documents. Inmates who are spoken of in those

, 456 . , ‘
MR. GRANUCCI: Now, my second motion'is.toeexpand the

consideration by this Court of the &isciplinary'recprds

presently before it on the plaintiff's inmate and X inmate |

records. Those records were introduced to the Courﬁgto
show bias. I now move that the Court expand its coeSidera-
tidn of those records inasmuch as those records cohstitute
information which was before the defendants and'couid
lead them to draw conclusions'about the prcpriety of Adjust
ment Center and for quieﬁ cell confinement, |
MR, COHLER; Your Honor, I shall object rather strenu-
ously to this for several reasons.
First, the reports themselves are clear hearsay, an

objection which was not raised as to the limited offer.

Seeondly, this would mean that the reports came.in on

that basis after the opportunlty for plaintiff and

petitioner to present any 'werung 31de of storles or

thlngs of that matter, not as”to what the incident reported

was, but as to what happened 1n the hearing committee.
o N
As I understand ft the offer is des;gned to show what

-

lnformatlon the commlttee acted on. That is pure hearsay

reports may have a very dlfferent ver51on of what was told

¥ "

the commltteeo/ﬁwhe qpportunlty,for.that testimony is--

LA

THE COURT: In view of the original ruling and the

limited nature thereof, my ruling wilL'fémein agwitwis,
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‘to renew thevmdt&onm I héré;n renew it, and will present
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MR. COHLER: Thank you, Your Honor.

THE COURT: The documents are limited in purpose‘and' 
scope.

MR. COHLER: Thank you, Your Honor.

MR. GRANUCCI: My next motion,.Your Honor, is to intro-
duce the exhibits--I do not recall the séecific numbers--
the toothbrush weab@ns@

- #THE CLERK: I will give Y6u the numbers on those.
Defendants® Exhibits for identificétién K, L, M and N.

MR. COHLER: Your Honor, I object on the focllowing

weapons amply demonstrates that weapons are found,vweapcns
are dangerous, and this is the cdmmon occurrence; The -
weapons themselves have been shown affirmatively to have
absolutely ﬁo relevance at all to the time period or the
people involved in this lawsuit.

THE COURT: Sustainedo

MR. GRANUCCL: My next motion, ﬁhich I make before I
submit to the Court, but I askyﬁhe right to reserve argu-
ment on the motion in the coufse‘ofmmy argument is thiss
To dismiss thiswdasé as againét the defendants the.S£ate dfi
Céiifdrnia and thé”éorrectioﬁal Training Facility~at |
Soledad. I m@ﬂelthe'motioﬁvgrgyiégﬁ}y during:the pretrial |

proceedings. ltiwas denied, but the Court allowed me leavel

Ny
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argument upon this point at the time of argument of the
case. |

THE COURT: I will reserve my ruling.
 MR. COHLER: 1In addition te reserving your ruling, iour
Honor, I think the record should be clear aﬂd we should be
careful here as tb‘wheng if this motion be granted, it is‘
effective. We are going to héve séme rebuttalrtestimony
and there is going to be final argument,:and I donft want
to have a risk of a new trialw | |
THE COURT: I reserve the ruling.
MR. COHLER: Thank you.
MRD GRANUCCI: Having presented our motion, we»cbnclude
our case.
THE COURT: Very well.

MR. COHLER: Your Honor, with‘ieave of Court, I willad@

Mr. Jordan to resume the stand. Mr. Jordan?

ROBERT CHARLES JORDAN, JR., 'l /
g X g []

called as a witness in rebuttal by—the—plaintiff, having

been previocusly duly sworn, was examined and testified as

follows:
THE CLERK: Restate your name for the record.
THE WITNESS: Robert Charles Jordan, Jr.

DIRECT EXAMINATION

BY MR. COHLER:

Q. Mr. Jordan, if you Willbblease direct your attentidr
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to July 20 1965, when you were removed from the strip cell
through at least July 24th, a Saturday, and tell the Court
whether or not at that time inmates in isolation, not the
strip cell area, were under escort when they left the cell
for exercise or for a shower.

A. Yes.

MR. COHLER: That is all, Your Honor.

THE COURT: Will you read the guestion and answer,
please, |

(The record was read.)

THE COURT: They were escorted, were they, the inmates?

THE WITNESS: Yes, all of them were.

THE COURT: By whom?

THE WITNﬁg%: By officer--if I can explafh it?

THE COURT: Yes.

THE WITNESS: The night before I was released from the
strip cell, they had what they call a noise riot in the
whole building, and the officers--the program administrator
and everybody else showed up, and they stripped everyone
in isolation. They stripped--

THE COUR{: Including the s8ix cells, they stripp?d the
whole isolation area?

THE WITNESS: Yes., They took the mattresses, the blan-
kets, the sheets, the clothes, and every article in the

house used to make noise or anything like this.

MERILYN SEYBERT
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
P. O. BOX 38082 ROOM 18445
SAN FRANCISCO, CALIFORNIA 94102
TELEPHONK 621.5797
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They they had--these guys were over there for some type

of riot or some noise. All of them were YAls. o

THE COURT§ All of them were Youth Authoritieé?

THE WITNESS: Yes, YA's. And they'wéfé talking aboﬁt
if the deiIS‘were open they were going to fight and do this
and they were calling the officers out. So every time some
one in that section, they let them shower, they let them |

exercise. And the officer would come with a club and open

the man's cell, and they said, "All right, you shower,"™

and he'd even walk for five minutes against the wall. He
couldn®t come against the cell. He had to stay on the wall
side.

MR. COHLER: Q. Just so it will be perfectly clear,
that applieé to inmates in the isolation as opposed to the |
strip cell area as well, did it not?

A. Yes, that was isélation,

CROSS-EXAMINATION
BY MR. GRANUCCI: .

Q. Mr. Jordan, you are QUre.thié happened--

A. Oh, yes, I am sure. | . | |

Q. I hadn't finiéﬁéd the qﬁeétion.

' &

Are you sure this happened{aréund the 20th of July or

just before yéu got out of the*quiet cell?

A. It happened before I got out of the quiet cell,
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and.everybody was strippedehen I came.out. 1In fact, Whénv
Ibwas'up frdﬁt they brought two of us ﬁp to tﬁe strip cell,
and they tock us up front and they gave usvmatﬁresses and
they gave us our clothes, and we were the only guys. in
there so we had to put up with a lot of mouth from these
guys about, "How come they can have theirs and we can't
have ours? They must be snitchers or something.® You
remember this. |

‘MRD GRANUCCI: . 0.K., Mr. Jordan. .No‘fﬁrther qugaStiops°

MR. COHLER: No guestions, Your Honor. Thank yoﬁ, Mr.

Jordan.

(Witness excused,)
MR. COHLER: Mr. Grace, I ask‘to be marked next in
order for identification what purports to be copies, 21
pages in total stapled_together,.represented to me by
opposihg counsel to be the totality of documgnts‘foundlrej
lating to psychiatridVexaminations,Ainterviews, reports,
bearing on the plaintiff. |
'~ MR. GRANUCCI: No objection to their admission into
evidence if plaintiff offers them. ' | |
THE COURT: This;is a compilation of the pSYChiatricju‘

examinations? : - K
. . s

MR. COHLER: Yes, aﬂg"the purpose of my making the

I think the record.bught to be;compleﬁéer The R}aintiﬁf and
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petitioner have adv1sed me that his waiver of privilege
applles equally to these documentsw ‘He ‘has no personal.
objection if there be any privilege;

THE COURT: 1Is that correct, Mr. Jordan?

MR. JORDAN: Yes sir. ’ |

MR. COHLER: I would like the récord to be complete,
rather than just excerpts from various reports as read on
the stand by Dr. Hack. I offér them in evidence.

MR. GRANUCCI: No objection. ' “

THE COURT: What is Mr. Jordan's age at the.present
time? |

- MR, COHLER: 27, Your Honor.

MR. GRANUCCI: That is correct, Yoﬁr'Honor.

ﬁR. COHLER: I may state to the Court--

THE COUﬁT: I notice some df;these are signed by an-

other gentleman.

MR. COHLER: That is correct. I am advised by counsel
~ that some of these reports came from other institutions,

~other places where Mr. Jordan has been.

THE COURT: This is the compllatlon, counsel?

MR. GRANUCCI:TLThat}is the compllatlon, Your Ho?ﬁi.
THE COURT: véry“weil. o R
THE CLERK: Elalntlffﬁs 17 in evidence. %

(A compllatlon of psychlatrlc

reports on Mr. Jordan weré mar
for identificatjon as Plaintif }
Exhibit 17 “and received in evi-

Jdence )

ed
tg
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MR. GRANUCCI: Your Honor, we have some surrebuttal,
very short.
MR. CAKES: Call Mr. Hoagland, please.
- THE CLERK: Mr. Hoagland.
ROBERT R. HOAGLAND,

called as a witnéss in surrebuttal by the defendants, ﬁavind
been p#eviously duly sworn, was examined and testified as
foilows:
THE CLERK: Will the witness festéte his‘name.
THE WITNESS: Robert Hoagland.
DIRECT EXAMINATION

Q- Mr. Hoagland, did you just hear the testimony of
the plaintiff on the stand? |

A. Yes, I did.

Q Do you have ahy'idea, sir, what he is talking about|?

A. No, and I mentioned this yesterday. I have ﬁo
knowledge of thls 1nc1dent he is talking about.

Q. Do you recall any 1nc1dents durlng thls period whem
you would be escorting men oFt of the’ lsolatlon cells when
they were out of the isolati;n cells?

A. No, I don‘t rememberi‘ﬁ?f

MR. 0AKES£'.I»have no furtger;questiqns.

MR. COHLER: No questioné,fYoﬁrmﬁonor.

THE COURT: Thank you.  .--- - = "

(Witness egcuse&;)
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sider the disposition available under thét‘

the issuance ¢f the writ ifjtﬁé,CQurt‘fgglg in its
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MR. COHLER: The plaintiff has no further evidence to
offer. o |

THE COURT: 1Is the matter sﬁbmitted on the evidence?

MR. COHLER: Yes, Your Honor. |

MR. GRANUCCI: Submitted for the defendants, Your Honor.

THE COURT: - We will take a five—minute recess and»theﬁ
go into the arguments.

(A short recess was taken;)

MR. COHLER: I hope to be as biief as possible.

THE COURT: No restrictions on.argumént°

MR. COHLER: Thank you, Your Honor.

Yo

I think the evidence which we have heard and the events
which have been described through various witnesses is of
the type which sticks in the mind. I think thé memories ofl
some of theuinmates and the former inmates who have testi-
fied are indelibly impressed with these scenes. And some
of these scenes are things most of us would normally‘expect
to have passed from the,scene a long time ago in our history.
- There are two actions consolidated before the Court; ;

a petition for habeas corpus and an_action under the so-

As appointed counel,”I do not wish to abandon the

petition for habeas corpus. I feel the Court should con-

petition and

4 &
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For a 51ngle individual to have brought class actlon in

'thls lnstance was not in my discretion at the thﬁ and my

00847 |
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discretion that no other remedy is going to root out the

evils we have had described, %o other remedy can ade-

gquately protect the plaintifffs rights.

The civil rights action, so-called,'is_fdunded on juris
diction under 28 USC Sections 1343 and 1331, and I think |
the jurisdiction is clear.

The statutes themselves are designed generally to pro-
tect civil rights under the United States Constitution.

Section 1983 deals with individual or unilateral action
which violates a person's rights. in this case, the con-
tention is that thé plaintiff's rights have been violated.

Section. 1985 refers to conspifatorial behavior toward
the same end.

THE COURT: Pardon me, counsel. May I interrupt you
just a momeﬁt?

MR. COHLER: Please.

THE COURT: Do you régardﬂthis as a class action?

MR. COHLER: Your‘Honor, the complaint was not framed
as a class action. Consideration was given ﬁo.that at the
time, and subge@uently. ‘My uhdérstéﬁding of the new ru;es
of Federai Civil‘Procedu;?, and I have not reviewed'ihem v
closely, but“ﬁy ﬁﬁaersténding is that the reqﬁiéite ofﬁ'-

representatlon has been somewhat increased in some ngspects.
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judgment at the time appropriate, I did‘net do so,vnot‘em»

evidence in that regard.
Cognizant, however, that rulings which may affeet}the
plaintiff's incarceration may also affect others, and’like—

wise cognizant that we have heard from inmates on-%,‘which

the Court may infer, represents What we would hear from a

*great many other inmates,,igunsel nas/netwaﬁtempted_:;NN&1>

unse !

search out those inmates who had the werst p0551b1e sxtua—f

s e e s
e T e e

e e 1

e

tion. The lnmates and former inmates heard by the Court

S

as witnesses were taken from a list submitted in answers

H
I

to interrogatories propounded by the plaintiff to Superin—J

tendent Fitzharrifgj From -that list, only these available
at the Correctiocnal Training Facility wefe intervieweii)_
and affidavits froﬁ all of those_persohs were submitted-
For various reasons, hot all of those persons testiiied,
nor were they called by the defense.

I do not consider it a true class action, a hybrid
claszaction,.a spuriqus class ection in the'formel sense.
I‘think4the e§idenee is indicative of what happens to a
large group of peoplei | | ”

Plaintiff need only prove that his rights were deprived
he was deprived of his constitutional rights and that that

3

happened under the color of State law.

«

I refer the Court to Marshall Vi Sawyer”found atej
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301 F.2d 639, a Ninth Circuit case decided in 1962, and
further to Antelope v. George;v2li F.Supp 657, from the
District Court in Idaho, also in 1962.

Your‘Hcﬁor, the constitutional rights at issue in this

case ar? found under the l4th Amendment to the Federal
| ‘ .

- Constitution, particularly the due process clause. It has

been held, and in fact, the defendants conceded in motions
for summary judgment and to dismiss, that the standards of
cruel and unusual punishment as:stated in the Sth'Amendﬁent
are considered under this duerprocess clause. As cited
by the defendants in that memorandum, the-authority for
that proposition is Robinson v. California; 370 U.s. 660,
a 1962 Supreme Court case. |

In accord, very recently in the Fourth Circuit, Driver
v. Hinnant. | |

THE COURT: What is the citation?

MR. COHLER: ‘I‘beg your pardon. 356 F.2d, 761, the

. Fourth Circuit, early this year 1966.

The language of the 8th Amendment, whiéﬁ is déélfIWith
through or incofponuted in, howevg£ ;he'phf$se'may.be used,
the due process clause of ﬁhe 14;5 Amendment, refers to |
cruel and unusual punishment.~;There is nojtestimony as to

the usual or unusual nature qf\thé conditions which have

‘been described, except that they seem to prevail at this

institution,. or so the evidence has shown.
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alcoholism, clearly'again there was no requisite of * and

In November of 1965 the Eastern Distxict of Arkansas Distri

‘unusual punishment.

468 ,
But I do net feel that the Court ought to be concerned

about the strict language of the ™and unusual."

For instance, in the Robinson v. California case just
cited to the Court, the Supreﬁe Court of the United States
held that a law in California, a statute, convicting,fo:‘ |
addiction to néfcotics constituted cruel and unusual
punishment. Clearly, that was not unusual. It was a

statute being enforced until the decision.
Likewise, the Driver v. Hinnant case, just cited to the

Court, went off on the same rationale involving chronic

unusual." The sense of the constitutional prohibition is
that this isn't right, it is a breach of human dignity, it
is going too far.

The language of "cruel and unusual punishment':in con~
nection with the 14th Amendment due process clause has
come inside the prison walls before this Court may rﬁle'in

this cass,in Talley v. Stephens found at 247 F. Supp;683,

Court, a Federal Copft. held with respect to a State prisoﬂ.

4

-that an inmate could not be put to hard labor where he was‘“

not physically capable of hard labor; this was cruel and

I think it is fair to say that the law in this area,

as far as rationale goes, a doctrine goes, is npt too

00850 |
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. ~difficult, as always the application of the law may not be |

-Fitzharris. The defendants in this case, many of them,

There the warden, Your Honor, a superior official, in a

position of superiority--

»00851,
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as easy.
I would like to clear a little more underbrush here, if
I may, particulariy with reeﬁect to tne responsibility of
superiors.
The defendants in this case are, by and large, superiorb,

down a chain of command as described by Superintendent

have not had personal knowledge of the events described by
plaintiffﬂs witnesses. |

There has been telk of policy, procedure, what ought to
be done, rules, et cetera. That does not relieve the de-
fendants of responsibility.

As stated by the'Court'in Talley v; Stephens, just
cited, the Eastern District of Arkansas case in November of
last year, andlI quote as found at page 692: |

"It is also true that the record does not dis-

'close that respondent' --

*“auﬁhorized dr had pexsonel%::::; knowledge of some
of tneevents mentioned herein. However. itxﬁuﬂﬁ#’
not be overiooked'that respondent is in charge
of the Penitentiary and is responsible fer the

‘acts of his subordinates,.including}trus;y
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- not believe that is a statement of the law. Cbnspiracy is
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guardsa He is not relieved of thét»responsi‘
bility by personal ignorancevof abuses
practiced in fields and barracks.“:

Although the facts are different in this case‘than that
the principle is the samé. | |

In'additioﬂ--

THE COURT: wWasn'®t that case concerned with a number
of lashes to be administered to inmates? ,

MR. COHLER: There were three petitioners orﬂplaintiffs
in that case, as I recall it, Your Honor. Different cir;
cumstances were involved with respect to each inmaté. The
holding, aé I recall, was more closely with respect to the
hard labor situation rather than corporal punishment. I
may be mistaken in my recollection. | |

THE COURT: I remember integrated in the case was a
matter of corporal punishment°

MR. COHLER: Yes, that was discussed.

This is clearly, I would say, enough under Seqtion 1983
which(deals with unilateral action of‘a deféﬁdant or any
person. |

Séction.lQéﬂ‘refers to;a-conspiracy. A conspiracy was
desc;ibed‘by Dr. Kunkel as ganging up, Dr. Kupkel is not

an aftorney aﬁd is not expected to state the law and I do

more in the nature_qf’tprrﬁb&fétéaa, group actiqh, working
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- toward the same goal. ‘ borati is a term which Mr.

4defendants,

‘ _ UU3O G
colli e 27 |
Fitzharris himself used to describe a team,approach, which

the Director of Corrections had emphasized in a speech'MrQ

Fitzharris related. This is group action. You don't have

to have a written agreemeht for conspiracy. This has been
settled for a lbng time.

In this case the group action was intended to effect
certain programs, was intended ﬁo permit certain types of
incarceration, was intended to permit‘certain types‘of
removal of privileges.

Those who propose, promulgate and supervise the pro-
grams working together take the responsibility for seeing
that it is not abused and that the practice follows the
proper procedure. I think that this is éufficient group
activity toward that goal to congtitute}conspiracy.

I want to state at this time, Your Honor, that Mr.

DeCarli defendant and Mr. Swagerty defendant were not at

‘the institution and in this area at the time of July 1965.

In the event aamages are awarded, I do not think they

should_be held for damages; In the event injunctive;relieﬁ
of any sort is awarded, they are clearly in positionSfof»«'
responsibility held by others before them, and ought&yqxbﬁﬂ

the subject of injunctive relief as well as the other

I think it is clear on the evidence in this case the .

¥
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forward and admit that they didn't do what they were sup-
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policy which is supposed to be followed has not been. in

many cases. And in other cases, even the.policy is not up

to minimum constitutional standards.

3
o

| The defendants' evidence consists almostithrough‘o:ﬁ:f"gf5
simple statement that, "We do what we are supposed td?;
"We follow policy™; "It was always that way"™; "1 would have
noticed anything unusual."® | |

I think it is fair to say‘that the defendants who work

at the institution cannot be expected.to reﬁemher these
events as well as those who were éubjected to tbeé, The
defendants see these things’every day. They might not be
able to sort out the time very well. But the man who is
put in that cell will remember it. And he will remember
the specifics, as the testimony éhows.

‘ —
It would have been asking something almost inhuman for

the’ guards, correctional officers, sergeants who heard Mr.

Fltzharrls say that he relied upon his subordinates, to come

posed”td do. That was ﬁhe nature of most of(the questions;
"Wwas there a policy? Did you fol%owmit? pid gbu do what |
you were supposed to do?" I ddnf£ think any witness can

come forward and say, "I dldn't do what I was supposed t?_,/
do ﬁ/ I don't think there ‘is"much weight to:that testimony.

That testlmony must be balanced agalnst specific re-’

collection and close narratxon by several lnmates -and former
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" to these people to have a man take a shower, the only way

happen to hear it from~someone in passing.

* which are kept to be sent off somewhere where they are not
.used. They are used dally. Each officer so testlfled.

_that he used that in the normal course of business.
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inmates, and I will turn to that in a moment, if the Court

pleaéea

There is also uncontradicted evidence that the.policy;
so~-called, was not followed in'practice. Your Henor'will
recall the forms 114, plaintiff's Exhibit 13 in this case,
the sign-in sheets, the movement eheets down in the isola-
tion section. .Where the inmates are moved from cell to
cell, they are supposed to be-marked down they were‘mevedc
Cell exercises indicated. Showers are indicated. .ShaVes
are indicated.

There has been a problem of a shower in this case, and
I will come to that at a later point in time. But the
defendants themselves say in trying to explain away the
shower situation as to whether or not Mr. Jordan had a
shower when he was in the guiet cell or strip cell, that

they don't keep the records that well.

Well, those records are vital. If it means anythlng

they can tell whether or not he had one within the past

five days, according to their’polici. is to look at .that or

%

Those records are not 1nc1dental technical records
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There has been a lot of testimony that the men working

down there are very busy, and I thihk thét may have a good
deal of bearing on just how much they do of what they arek
supposed to do. It may bé that in being so busy, they
don't sign in as well.

THE COURTsv Is it not virtually conceded, coﬁnsel; that
they were undermanned? |

MR. COHLER: Your Honor, it is'concedéd_that they were
understaffed, underfinanced, and under pressure, and had
a very tough job to do. |

Therevare problems in this case of two different nature
The defendants havecvery real problems. We have heard.very
candid testimony, phrticularly from the‘upper administra—~
tive defendants. There are very real problems at this
institution which they are trying to work out, and I think
they are trying in godd faith to work them out and have so
demonstréted to the Court. |

But;ﬁhere is a second kind of problem. ‘The defendants'
problemg, understaffed, uhderfinénced, with a tough job to
do, cannot be reason for letting a man have his cohstighF
tional riéﬁts be deprived. Wbéther or not Mr. Jdrdanls
rights Jere taken from him, tﬁ;tbis_a question for Ehis
courtroom. . L S 'fe,”w~ -y

It is not up to the Court to decide the best wgy to run

7 aypfis0n. But it isagp to theicoﬁri’td'deéide fhatfif men
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are to be incarcerated in special punishment cells called |
"strip cells" or "qﬁiet cells," that there has to be |
enough staff, there has to be,énough resources.availéble
to see to it that a man's rights are not taken‘awéy from
him. That is the concérn of the Court.

In,additibn to the isolation log mbvementksheet which
wasn't filled out, and where men were busy, and where there
was understaffing, there is a disciplinary called the CDC

115. Several are in evidence for a limited purpose, to

‘show bias.

Here is an areé where the institution itself recognizes
the importance of a hearing, the importance of an inmate
telling his story, the importance of discipline which is
meted out fairly; or if it isn't, reseﬁtment and hostilify
may be built up, as seems to be thé case in many instances,
according to the testimony.

The CDC 115, the disciplinary report,'is not a gquick
sign—in type piece of‘paper. It is very important, and it

is acknowledged to be 1mportant

The dlSpOSltlon ‘on the form 115 1s wrltten bg someone

1

present at the hearlng. There is approval glven by sup-

eriors who were not at the hearlng, based upon what is

an

written. _

; PR S N
Mr. Donnelly, the Deputy Superintendent, said that

there were other files available to see where .a ﬁan”might



L R

10
11
12
13
14
15
18
L7

18 1

case, and it didn't appear that he did s0 generally.

-the Court, of Mr. Jordan--and I don't think that Mr. Jordan

o« ~3

You want to reserve those.

not suppdsed;tq-be»dOne that way, by their own rules. An

_error df’that nature, I don't think is an'inadvérﬁent mis-

00858
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be at the moment. He didn't look at those in~Mr.»Jordan?s :

It is what is on that piece of paper which is important

The disposition in this case, which happens tc be before

brought this case knowing that his 115 hadn't been filled
out correctly. He brought it for other reasons.

In this case, which happeﬁed to coﬁe up for other
reasons, the 115 report itself did noﬁ sho@ the dispositioﬁ
which was made. Sergeant Friedrick, acting unilaterally,
made an entry that the plaintiff was to be placed in a

gquiet or strip cell "until behavior warrants change."

It is my understanding that these quiet cells or strip
cells are something special; There arevonly six of them,‘
They have to be reserved for particularly difficult cases,
some of which are incorrigible, as Dr. Hack has said. Care
must be taken in putting a man in a quiet cell or strip

cell. It is supposed to be the last thing you do to him.

s

-

But no’superiaf”had a chance to_pass upon the wisdom

of assigning Mr. ggrdan to the guiet cell orthq_strip_cell;“

I think that bears in two ways. First of all, it is

take. Perhaps it is. o - .
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-rick ordered Esparza to take off his clothes. Sergeant:

‘anythiné is clear about that incident, it is clear that the|

dlothes off. So there was an order to take off -clothes
 before there was a request for the authority. And it was

" to’ follow up on that order, made without a request for

00859
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Mr. Kiepura testified that he didn't remember anything

at: all about the hearing; he only knew what was in the’dpcu
ments. For some reason, he'waskable to remember what he .
had forgotten at the hearing itself to write down, that

ij Jordan was supposed to go to the gquiet cell.

Whether or not Mr. Jordan's going td the quiet cell
was actually discussed bétween Mr. Kiepura and Sergeant
Friedrick at the ﬁeeting; no superior knew of the dis-
position, and the superior approved the forﬁ as written.

‘There were also supposed to be thrée people at the
meeting. There were only'two. This also may be attributed
to understaffing. It is a rule which is considered im-
portant by the Superintendent, and it wasn't followed.

Sergeant Friedrick emphasized that a man's ciothing
couldn't be taken away by himself alone, that this required
approval. With regard'to Mr. Esparza and the so-called

tear gas incident, Officer ‘Mata said that Sergeant Fried-

Friedtiék‘said that he had requested authority for the use

of tear gas and to remove his clothes. But I think if .

tear gas was ordered because Esparza wouldn't take his
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used.
' THE COURT: Wasn't it a blanket used as sort of a

shroud over his head rather thah clothiﬁg? |

MR. COHLER: It was both, Your Honor. There was a
blanket that was used as é shroud over his head, as I re-
call the testimony, and he was ordered to throw out all
his clothes except, as Sergeaht Friedrick said, his shorts,
I believe; perhapé his socks as well.v

Sergeant Friedrick testified he wouldn't have been left
in the cell with just his shorts before that. He was told

to roll out his blanket, step out of his clothes, as I

recall it.

The flaps are supposed to be open except when there is
a disturbaﬂce° It is clear from all sides that the flaps
were closed most of the time. :

However, there is also a lot of testimony here that the
flaps were only closed when ﬁheré was a,disturbance,_vnaybé
this all fits together h

Offlcer Caldwell said you have to 1eave the flaps closed
untll you are sure the man won't start agltatlng again. Hé“
says that is two or three days. And, of course, everyone

says they move the man out of the quiet cell or strip cell

as quCkly as they can.

iJSo,-lsn't it qulte p0531ble that the flaps are closed

w



.

O PO D0 B b et pd s
G B = O ®w m e ;o o+ &koRE B

5

W W N O O o WP

. mate mlght be permltted to wear inside the qulet or Strlp

wcell the rule as read by Mr. Fltzharrls is that clothlng

fﬂmay be . removed only;{?mporarlly, only for a su1c1de watch,

00861
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while the man is in the quiet cell or sﬁrip cell, beceuse-
for two or three days they have to be closed becéuse-he
might agitate and as soon as he stops egitating they move
him out. The result, as Officer Nash testified to directly
is‘that the flaps were closed most of the. time.

That is also true of the testimony from the inmates and
former inmates Qith respeet to their various eecasions iﬁ'

the gquiet or strip cell.

It is interesting to note with reepect to the flaps
that Officer Nash, and I believe other officers, testified
that if an inmate wanted more water he could get it on re-
guest, and that in fact the request for water could be
heard up at the officers' area, even though the flaps were
closed. |

Now, theee-are the,fiaps uSeq and designed and justifieh
to stop noise. Whether or not any noise could be heard
from that cell with the flaps closed, it seems4probable
that the noise would sound more like agitation than a
legitimate request for water. |

With respect to clothlng, Your Honor, and what an in-

and only with a note to the psychlatrlst or the offlcer of

the day. .
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| eight days is uncontradicted. There are people who'say it

‘bodylhag to take YOur clothes. They just don't forget,
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Plaintiff's testimony that he was withoutzclothing-fdr

doesn't work that way. And there are Pedple‘who say, “"well)
I don't remember one way or the éther.m ’But no one'said:
that ddring those eight days they remembér seeing Mr.
Jordan with his c¢lothes on.

There is a lot of general recollection about what is
supposed to happen and what miéht have happened. But that
testimony is virtually uncontradicted,vandvl submit that

even if it is contradicted, it must prevail.

The man didn't Say he didn't have clothes at all. He
said he didn't have them for eight of these 12 days. I
believe Mr. Jordan would recall that.

No one has had the audacity to come.forward and say that
Mr. Jordan was on suicide Watch. ~He did have a histo;y of
what appears to be an attempted suicide at Vacaville.( He
was permitted his glasses, certainly a dangerous weapon for
mutilating himself, He was permitted a pencil, which he
had to steal to wriﬁehfo the Court; certainiy a dangerous
weapon. And his flapsgwé:g closed, wh%chlwould'pregty much
preciude a suicide Qatch t&pe of obsérﬁgiion;‘ Here again.k

the polidy»was not followed. Procedure was not followed.

‘Ildopft-think the clothiﬂgdiS.a‘trivial mistaké, Some4 

they aren't forgotten to be Written down,  logged somewhere.
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there was a very real problem about inmates'having‘gldthiﬁg

I think it is a fair inference from what Mr. Fitzharris

3 TN

-have these things fireproofed, there were many occasions

‘'when inmates in quiet cells weren't permitted their clothes|.

-a marked difference between isolation and quiet cell.

00863
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In fact, Mr. Fitzharris 3ust told us avfew‘moments.ago"

in the guiet or strip cells, that there was a fire problem;

said that to his knowlédge that until they could arrange to

The plaintiff has testified his was one such instance.
There have been.a lot of abstractions about control and
éunishment. There has been various diééussion from wvarious
witnesses on this subject.
Mr. Donnelly said, Deputy‘Superintendent Donneliy, that
a punishment must have a certain maximum time, the time
must be certain as to the maximum amount.of punishment. In|-
the plaintiff's own case, Sergeant Friedrick put him in a
guiet or strip cell until his behavior warranted change.

It is true his isolation sentence was 29 days, but there is

Reference,haswbeeh made to the hearinq,vtgqthe‘numher
of.people present, to what was writ;en down»on'the'i;s
disposition regarding Mr. Jotdan. I wouid like to,touch‘
h;ieflfﬁsn what might be called”the procédural due process
aspect of this case. o N

It is the plaintiff's majér contention that unaér the

conditions as testifigd‘to by plaintiff's witnesses no man
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can be incarcertated in these cells. ~As a part of that |
con#ention, there are certain aspects which I shall point
out to the Court in a moment, which even if they were as
the defendants say they are, no m#n can be put in that cell

There are certain limited functioné Which.can be justi-
fied for a strip cell. It is, in the very strict sense,
a control measure to prevent a man from destroying himself,‘
destroying State property, and arousing the inmate popu- |
lation. I will avoid the term “agitaﬁion,“"if possible,
because’it seems to be almost‘all encdmpassingg

If this most severe typé*of confinement, and I don”tv
mean severe.in a c°1oréd Sense, bﬁt it is severe; it is a
stripped cell, with no furnishings and no facilities. At
least, it wéggfztuntil recently.

If a maﬁ should be put in that situation, £here must
be a good deal of care taken that he is not abused, in-

tentionally, unintentionally, by understaffing or whatever,

that while he is down there right near the rock bottom of

having the necessities for survival, that he doesn't lose
them,/A

To put a man in that situation should take‘a good deal
of thought by people who are accustomed to-thinking in
larger terms than, "Where do we move this man today?" and
"Wh§ dohwe go with tcmdrrow?“

One man, at the second highest level, just above
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‘to put a person, as in this case the plaintiff, in this_'
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correctional officer, one man ought not have the discretidn

most severe cell, regardless of the conditions in that_céll

“until behavior warrants change." |
Any person, even withih‘the prison walls; is entitled

to a little bit more of a hearing. Now, there are nc rules

of evidence in these hearings, there aren't judgments—~

THE COURT: Aren‘t there areas as éohtended for by the
respondents or_defepdants that could center around emer-
gency aspects?

MR. COHLER: Exactly, Your Honor, and I was just about
to exclude that situation. There‘may be emergencies of
many natures. There may be a real riot. There may be a
particular inmate causing a problem. There may be a fire.-
There may bé.a stabbing. 'There could be any number.of
things easily imagined. There is no reason thét the guiet
cell or strip cell could not be used on that occasion. |

But when it comes time to making a disposition, and it
appears to take some time sométimes to get toythis héaring
committee, but WheneVé£=it.is deemed_proyer}to‘have a hear-
ing-atﬁsoﬁg-yaiht,;gpmebOdy besides oneAperSOn at the
seééhd}higheﬁ# ieﬁel‘in the institution ought to decide
whethét the man‘remainsAthere and ought to decide more thah

"until behavior warrants change."

I am not trying to interfere with the disqretidns.to‘
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‘the presence of guards. I believe it is fair to say that

{lies, they woul&?know that their‘keepers knew they-were

there would bejroqm'for reprisals, at’ least;from~the

00866
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handle, and plaintiff does not submit discretion should be |

interfered with to handle anything of an emergency nature.
But of course emergencies expire, and the matter shouldA
receive attention. “Emergeney” is e word that ean be
abused as well.

| Now, aside. from the statements of policy offered by
defendants, policy which_ie shown by their own testimony
not to be fulfilled in some very important areas, on the
other side, the plaintiff's witnesses, those who are and
were inmates, havevtold their story. And I might say it
appeared to me to be much a telling of stories, rather tham
a neatly packaged examination which might have been re-
hearsed in some nature. I certainly discussed this case
with all of those men. I assure the Court nothing was re-
hearsed. éto:ies were told; guestions were asked from the
Bench,-and there was what I would call a rather thorough
cross-examination.

These stories were also told at Soledad in the presence

of the very hlghest personnel at the 1nst1tutlon, and in
if the inmates who were testifying knew they were teliing

telling lies;~and there would be room for reprlsals—-and I

L

am not accu51ng anyone of trylng to make reprlsals**but

o,
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“Court that-- that factor would enter the mind of the
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imagination of the man on the stand.

0086

MR. GRANUCCI: Your Honor, I must object to this line
of argument. Plaintiff's attorney is actually testifyiﬁg
now to things that happened when he'secured‘the affidavits
from the plaintifffs witnesses.

MR. COHLER: I will strike all of that.

MR. GRANUCCI: There was no evidence of that in the

record. He must restrict his argument to evidence.

MR. COHLER: I am sorry, Your Honor. I will be happy
to have it'from the record. I mentioned it in passihg, It
may be stricken upon stipulation.

MR. GRANUCCI: So stipulated.

MR. COHLER: Your Honor, the men who testified in the
room, whether it was real or imagined, may well have
thought tha£ if they weren't telling the truth and it would
be known to those who kept them in custody, that they would
have reprisals against them through one means or anoihefl
And I am not accusing anjbne of attempting reprisals.

THE COURT: Are you undertaking to represent to this

ordinary man under those circumstances?

MR. COHLER: Correct.

THE COURT: There is no charge that any reprisal has

been made or would be made.

MR. COHLER: Absolutely.
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. THE COURT: All-:ight ‘We. mlght take a recess now, ’
until.Z;OOfo'Clock. | |

MR. COHLER: Thank you, Your Honor.
 (The noon recess was taken.)

--000~--
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. FRIDAY, AUGUST 19 1966 - AFTERNOON SESSION -  2:00 P.M. |

MR. COHLER: May it please the Court:
~ Your Honota befbre recéss I had discussed, at leaét'in

part, the testimony offered by the defendahts as to general
policy, and following it some of the problems that arose’»
in that testimony. | |

The witnesses for the plaintiffvwho are and were inﬁate
testified to their own recolléction of their own person#l
experience, which hopefully are uniqué experiences and

might well be remembered.

For instance, we have heard quite a bit of testimony
from both ;ides regarding the so-called Esparza tear gas
incident.

In part;‘thgre is a conflict among the defendants'’
witnésses.”perhaps not»significapt, but perhaps noteworthy.

Sergeant Friedrick said that he himself called for
authorization for the tear gas, as I recall it. Mr,.
Johnston testified that he was the one that called. df

Vcourse, it is possible that they both called or that it
was just a pobr recollection. ) " |
Mr.lEsparza says that he got shot riéht in the face or
sprayed, whatever the proper term is,.with the tear gas.
foiqpr Mata,ﬂadmitfedly_the officer who did the tear gas

testified to two short bursts. However short the

bursts were, they clearly had their effect{ Thewtear gas

- L3



e o T T S T
© ® 9 & o » & b E B

the corridor. And it was also present two or three‘days

IR L B Y 7 R R

00870

488 ' ' )

was present not only in the cell. It was also presént,inr

’later when Mr. DeCarli felt the tears in his eyes during ah
hour and a half interview with Mr. Esparza.

Now, before shooting the second buréthMr. Mata had his
gas mask grabbed at by Mr. Esparza and his head knocked
against the_wali° Apparently he'didn@t fall down, accordin
to his testimony. |

It seems to me a very fair infereﬁce, and a very
natural inference, tﬁat when his gas mask was grabbed at
and he hit his head against the wall, in that small space,
that he would have released a shot of tear gas. He didn't
take the same careful aim as he did when he crouched down
and aimed between the bars, as he felt was necessary for

the first burst. It seems to me  an entirely natural, un-

intentional reaction to let fly with that nozzle the second

time. I am notAsaying it was aimed at Mr. Esparza's faéé.

But I think it is very easy to believe and the Court ought

to conclude as a matter of fact that that is where it went.

As to the duration of these bursts, how lohg they

~actually lasted, I don't think is significant. They had

their effect. As a matter of fact, no other witness said
that he saw the handle turned. There was testimony from
defendants',wiﬁnesses present at thevsCene~that there was

é‘great deal of noise, which was still coqtinuing, which

9
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savihg face, the leading of the gang that has been re-

‘Spanish, and I am not even sure now. But it was differént

‘believe that is the only conflict that even comes close

.among the testimony of the plaintiff's witnesses to'having

00871
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was at least in part the cause of the use‘pf.the tear gas.
Ivdoubt that anyone heard the noise. _Ih fact, there was
testimony that the noise was not heard;

It would seem unlikely that those‘Without gas masks
would be standing'right up in that little gélleyway betWeeh
the outer wall and the bars of the cell whefe Officer Mata
was operating, |

There is some confusion in the record about what Mr.
Esparza had said leading up to this incident. There‘is
testimony about "I'11l cut your heart out.™

As I recall it, Mr. Esparza himself was a little con-
fusing in his testimony on this poinﬁ, as to what language
it was in. I think the testimony will bear out the possi-
bility that he said it twice, in Spanish and in English.
It seems quite plausible that he would say it in Spanish
to an officer who was Spanish-speaking and would say it in
English for the benefit of other inmates as‘part of the

agitation of which the defendants have spoken so often, the

ferred to,

In any event, Mrg Wells said he heard it in English or |

from one of the statements that Mr. Esparza made. And I

Lou
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any significance. And that is a very small part of a

fairly collateral incident itself.

Now, tear gas, Your Honor, is something that ought tﬁ
be treated with respect. In the course of examination, I
made reference to a case Titcomb v. Neﬁ York. the éitation
of which is 222 N.Y.State 24 596, the case arising in the
Court of Claims in New York in 1961. 1In that case $20;000~
damagesvwe:e awarded for conséious pain and suffering
before death, the death resulting froﬁ the use of tear gas
in a closed room which, as related in the report of that

case, was about the same size the testimony shows the strip

cell to have been.

Another citation I wish to refer to the Court is

Chaudoin v. Fuller, 192 p2d 243. This case was in the
Suprenme Court of the State of Arizona. |
THE COURT: 192 mw4%§?

MR. COHLER: Yes, Your Honor, at page 243.

In that case, the Supreme Court of Arizona sustained a

holding of the lower court that the sheriff's conduct in

firing tear gas into the face of a prisoner was a wanton

- and reckless asSault;5$lO,OOO‘damage§ was awarded in an

action against the deguty sheriff's superior.
. There has also been a good deal of testimony about the

further portidn'of-thié so-called tear gas incident which

involved Mr,.Welis,'housed hext‘door in another strip cell.

Loy
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,physlcal fac;lltles- str;pped for a good purpose in its

Alntent to ellmlnate self destructlon, destructlon of Staté

- 00873
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Mr. Wells testified under'oath that he was‘pcsitivep
that it was water he threw at'the'officerse Mr. Johnétqn’
felt the sting and assumed it was uriné. Mr; Jchnstén:
didn”ﬁ smell the odor of utine. 0f course, it is possible
that‘ih those surtoundings no one would_notice‘the dif-
ference, the smell of the urine on'hiﬁ/ﬁor from the general
conditions as testified to. , : ———
This case in particular is a case about the plaintiff
and the time that he spent in a strip-cell;'sd-called.  The
case, Your Honor, has come a long«ﬁg;g’from the time that
Mr. Jordan was in that very cell during this very period
of time and with a smuggled pencil and smuggled paper he
wrote a létter to the outside world. We are past the point
where statements of general policy can provide the answer.
We are past the point where this action can bé called
sham and frivolous. We are past the point where the Court

can be told that it has no juris&ictiop over subject mat -

I would like to pause for a moment and comment about
the term "strip cell."™ 'on its faceh one would thirk this
would be aVrather,innocent usagé° Professionally therevhas

been testiﬁdny that it‘méané”“stripped,“ stripped of

t‘

Property; and to coptrgl-¢n¢ inmate., «
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fact that people dont't always have clothing ip_these,cellsl
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A cell as barren as that must be used with caution, it
is true. » | |
Now, Sergeant Friedrick thought he pickéd up the,teim’
from the inmatés@ It seems plausible inference to me, Yoﬁr
Honbr, that the inmates used the term "Stfippedm to in-
dicated what happens to them; they are stripped, like they
are képt quiet, as opposed to the facilities}in the cell.
E#én S0, stahding alone, I would not think this of
particular significance. But there has been a somewhat
curious defensive attitude about the use of the term.
Someone substituted the term "quiet cell" for "strip
cell™ in a_qﬁotation in a sworn answer to intertogatoriegiM
MR. GRANUCCI: Your Honor, I object to counsel relying
on that matter in'argumént, because an objécﬁion to the
very question was sustained. |

MR. COHLER: It was sustained as argumentative, Your

Honor. This is argument.

%

THE COURT: You maQ proceed.

MR. COHLER: Thank you, Your Honor.

My purpose in noting that is not to imply bad faith in
answer to éur interrogatories, but I think it is indicative

df a defensive attitude, for some reason, abou§7the term

T

"strip cell.” Perhaps that in itself is indicative of the

Now, control, one of the so-called 1egiti&ate’fgnctionﬁ
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of the strip or gquiet cell is thought by Mr. Donnelly to

mean a graduated system of rewards and punishments;_conﬁrol
is impoéed with the hope the inmate will think it is pun-
ishment, so the inmate will be detérfed.

Admittedly control and punishmen£ arevabstractions
which bverlap;. The testimony of all has been to that effeck

But control as a legitimate rationale for a cell barren
of all normal facilities must be taken very narrowly to
sérve its legitimate purpose. When it geté to be used in
a punitive manner, it géts to bé abused, and other privi-
leges are takeﬁ away when the punishment aspect of the
strip cell begins to fail its purpose.

I asked the witnesses several times, you may recall, anfg
I again pose the question to you: Wheré‘is the dividing ‘
line between the preventative aspects and the punitive
measures? Where is that line? | (

May I suggest the following to the Court:

In trying to control an inmate from hurting himself or
destroyingfstata property or hurting other inmates‘pr
affecting ﬁhe g?neral grison population; he muSt,tone, be
isolated, and\ﬁibiatinn cells serve that purpose; and he
must, two, be put in surroundings where he hés nothing

around to use on himself or to destroy which belongs to»Ehe

Control in this' sense wquld mean~putting‘a‘m9n in a..
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strip cell with furnishings which are indeStructible or

man of ordinary eSsentials for survival.

Now, when it gets to a p01nt where flaps are left
closed longer than the noise which apparently causes them
to be closed is existent, when it gets to the point where
there is no facility for a man to keep himself_clean, to
wash himself be fore he eats, we have moved over into_the'
punishment area, I suggest, Your Honof, and puniéhment of
a cruel and unusual nature, because there is no nee&-to
control a man by keeping his hands dirty when he eats a
sandwich, there is no need to contrel a man by keeping him
from light and air, there is no need‘to control a man by
keeping him in filth, even if it is self-made filth. ]

If the defendants take the pesition that a man must be
put in a cell without the normal.faeilities for washing
and in a cell where there is no light to enable him to
properly see to use the facilities, and if the man be
psychotic,‘pe;haps, such that_hevwould mess up his own cell

intentionally with bodily waste, putting a man’in a cell of

see that he isn't left in his own fllth to see that he can|
wash before he eats, and that he does get alr, ‘except where

the flaps must be used to keep down the nOLSe, Whichvebi_
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I would characterize that as punishment, Your Honor,

in those circumstances, because the control of the man is

no longer effected by those means, except by means-qf

submit, is unconstitutional. < \ | »

There has been discussion in the same line regarding

food and a restricted diet. Dr. Kunkel has testified that

the restricted diet contains adequate'calcries for human

needs.

THE COURT: 2,000.
MR. COHLER: I think he said 2,600, I am not sure.

THE COURT: I thought it was 2,000.

MR. COHLER: Even if the caloric count is sufficient
in that meatloaf type cold restricted diet loaf, it ap-
parently ié unpalatable, at leas; so some witnesses have
testified. A

Now, it may be that when it leaves the kitchen if is
palatable. But it may be that it is unpalatable in the
éurrqﬁndings in which it must be eaten. Indeed, some
witnesses tesﬁified that they didn't eQen eat}ﬁofmal food
in these circumstances because of thg filth and thevodor
and the stench and the nauseaous natﬁfé:of the cell. |

Use of a restricted diet is denial of another privilege

iyt 7

which could be called control, or, I éuggest,’shogld be
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"a restricted diet alone is unconstitutional. But use of-

_restricted diet for punitive purposes in the arena where

‘make the statement that it is sometimes necessary to de-

e

_ “Phe Court has before it the specific testimony from
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all other conditions as alleged are present, is part of
the totality.cf the unconstitutional confinement.

FSI L, o

It was interesting for me to hear Sergeant Friedrick

prive inmates of the ordinary essentials for survival. )

Before testimony was taken in this court, I didn't know
whether an opening statement would be called for. I
drafted a very brief one. 1In that statement I had written,
"I shall not burden the record withvelaboréte'statements
of what we expect the evidence to show. The plaintiff will
show generally that he was confined by the defendants in
what is known here as a strip cell, and that he was de-
prived of the ordinary‘essenﬁials-for survival."

Sergeant Friedrick had not made that statement in our
so~-called informal interview. | ~

I suggest that in laymen's language nothing comes |
closer to what the law kndws‘as éruel and uhusual punish-
ment than depriving a man of the,prQinﬁry'essenéials for

¥ e ——
survival.

%
In addition to the failure of specific testimony on
-the part of the defendants and some contradictions and a

general absence of recollection of this specific'perioéj




'said on testimony here that there was not human bodily waste;

when he pefsuaded Officer Nash to leave them open. And I

was filled. with human excrement and in which he said he

| 497 008?37
plaintiff's witnesses, and plaintiff himself-hasvtestifiéd;"
that during the precise period in time in which‘he,was |
confined he was confined for 12 days. The cell was dirﬁy
when he entered, and each of the plaintiff's witnesses has

testified that the cell was dirty when he entered, except

Mr. Porte. Mr. Porte testified that there was dirt. He

According to the answers to interrogatories, Mr. Porte
was in the cell the plaintiff was later confined in in the

middle of May, almost two months before plaintifffs con-

finement.

If the Court should find that Mr. Porte was in the cell_
without human bodily waste, he was the only inmate who so
testified, and he would have been in that cell about two
months befofe the plaintiff himself was placed there.

The'plaintiff has testified that the cell in which he

was placed had the flaps closed almost all the time, except

think perhaps Mr. Hoagland sald that he left the door open.
I am not sure I have the officers correc%

But for those few mlnutes, the flaps and the door were
closed the whole time. . |

For the flrst elght days, ‘the plaintiff testified that

he had no clothlng at all--none--in the cell which he said

¢
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himself vomited and he said wa; gﬁnﬁ% cf- nauseous.

Plaintiff, as with the other inmates,"ahd as wésyadf
mitted during this period of time, had no opportunity’té
wash before his‘meals,

The plaintiff requésted medical treatment by two letters,
and a third. The firét two were not reséonded to by Dr.
Kunkel.,

As the plaintiff himself said, and of course it was
speculation, théy may have miscarried; Dr. Kunkel had no
record of it either. It is not very adequate medical treat|-
ment if the request for treatment miscarriés. There is no
opportunity to even begin treatmént, much less than see
whether the treatment is adeguate.

Finally, on February 1l4th the plaintiff was seen by
Dr@'Kunkel; That was three days_aftervthe,appointment of
counsel in this case. At that time the plaintiff com-
Plained of stomach difficulties, among others, and his
testimony was--and this is uncontradicted by the doctor--
that he received no blood test and no urine'samplipéi

I am not a doctor, and I don't know what is pfoﬁer for
| a physical when almén'is complaining of a stomach ailméﬁt.
But I havé;alwaYs had-- Well, i better not say that.
Excuse me.f“ | |

Now, there has been some question about a shower

allegedly taken by the plalntlff durlng the. mea ha wan
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confined in the strip cell or quiet cell. We submit, and
I think it is abundantly clear on the record, that tﬁe testis
mony of Officer Hoagland and Sergeant Friedrick is nothing
but a mistaken recollection.

The isolation log whichvwas supposed to show the move-
ment of Mr. Jordan if he were to take a shower, reflected
no shower during the period in question, July 9 through‘
July 20,:and it did show a shdwer on Saturday,vduly 24th.

Mr. Fitzharfis“ answef to interroéatories states
specificélly with réference to Mr. Jordan and with respect
to this period of time that plaintiff had no opportunity
to exercise. Sergeant‘Friedrick testified that you can't
take a shower Qithout having an opportunity to exercise.

Mr. Hoagland said that part of his recollection of Mr.-
Jordan takihg a shower at this time is based upon a con-
versation he remembersonerhearing between Sergeant

Friedrick and Mr. Jordan regarding the plaintiff's legal

papers. Sergeant Friedrick, on the other hand, said, yes,

there was such a conversatlon, but it took placé back at
the quiet cell or the strip cell. Now, that can't be any
part of Sergeant Hoagland's proper recollectlon lf

Sergeant Friedrick's testimony is frqm good memory,

AL
s

-+ I think the testimony shows clearly that the basic

factor relied upon to indicate to these gentlemen in their

testimony that it was during the time the plaintiff was in
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- the strip cell‘is'that he wasfaséfa%é&‘at the Shbwer;ﬁ The:

isolation, as well as the quiet or stripﬂcells, were

‘shower on that Saturday. According to the plaintiffts

- testimony he must have had been escorted.

is a long way from a close qguestion in my view.
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plaintiff testified, the last testimony that was,heafdfby;
the Court, was that there were special éircumstances

through Saturday, July 24th when all inmates from the

escorted, a practice which is not generally prevalent,
according to Mr. Hoagland himself. It is very true that

the plaintiff, according,to the records themselves, had a

I suggest that is the basis for the miéundersﬁanding,
and that there was no shower at éll for the plaintiff dur-
ing the 12 days he was in the quiet cell or strip cell.
Even if there was a shower, it would have been only on the
sixth day,_as I count it, 6r after five days, as they count
it. ‘That is not very often to wash either, when there is
no other way to wash.

Officer Hoagland, incidentally, on surrebuttal, didn't
have recollection of this périﬁd.v He couldn't recall
whethef’or n6£ Qﬁaﬁqu; Jordan testified to was accurate,
On the other hand, he seemed to rega;l the shower very
vividly the other day. o B |

Your Honor, we suggest that the §laiptiff°s case has

been proven éasily by a preponderaﬁce of the evidence. It
- o | |
There is

3

Al
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~-an abundance of evidence with a very credible line running

. through it and very féﬁvcontradictions among thdse"people

was an ingquiry, according to Mr. Donnelly, triggered by

" another court and passed.through the highest part of the

-before the Supreme Coﬁrt ofﬁCalifbrnia athpne‘juncture?

who I doubt are accustomed,tc'testimony in court ahd who
were cfoss»examined skillfully.

There is corroboration from indonsistencies among the
defendants' testimony itself. There is corroboration fioﬁ
the records which are supposed ﬁc be kept accurately,
according to State law. There is corroboration from the
answers to interrogatories. Andvtheré isfcorroboration by
way of admissions with respect to the changes‘which we

heard most fully about this morning for the first time.

It is. true and we may take it as true, it seems from
the testimony, that it was not this case which triggered a

reexamination of the conditions of the institution. It

Department of cOrrecﬁiOns to take a look, to see what was
happening. According to Mr. Donnelly, theyAtook a look,
saw what was happening, decided they had better make some
changes. According to Mf.‘Fitzharrgs;Tthat-is'because the
éourt,was beginning to-- |
THE COURT: 1Is it ?t-is it not €rue»that’this4da§é was
'MR. COHLER: _fbué‘Hoho£; the Qﬁesfiﬁﬂs were‘pﬁt ;n

terms of “thiéwcase,ﬁ I think they may have been understood
€ Y Y e e
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_court, before Your Honor, with these deféndants@ Perhaps

- respect.
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thought was, at first, to be such a good ;dea. ‘Mr. Fitz-

“harris isn't sure that they are goiﬁérto keep it. -

~ 008,845
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by the witnesses to mean this casé} No. 44786, in thls

the record ought to have been made more clear in that

'THE COURT: Well, is it or is.it not true that the
petitibner undertook to exhaust his remediés in the State
of California? | |

MR. COHLER: Thét is»true; Your Honor. The Court may
téke judicial notice-- | S -

| y A

THE COURT: wasnft that a condltlon«p*eeeé*ag comlng
to this CourthouseOr

MR. COHLER: Yes, Your Honor. The Court may‘take
judicial notice of‘the'files of thé Supreme.Court of
California<to establish that, if necessary.

I don't think more need be said about the changes, Your
Honor. It seems there was a good deal of resistance to
making these changes. There were many problems in.employ-
ing these changes. We have héard.quite a bit of testimony
about how hard it is to have watér‘thrown at you, how the
defendants' exhibits, the pitcher, the bowl, wére»ripped‘uma
They lost many; they had to buy more. It doesn*t seem '
they are really enjoylng these water pltchers down there,

and these waterba31ns. it wasn"t a change whlch they

i
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- £ind out what happened. This was after an ingquiry had been

This was, I am sure, an attempt to find out what was hap-
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But they made it. Aand 1t seems to be abundantly clear

that it was made in‘response to someone h;gher up in the
system, and to an inquiry from a court. The admissiOn is'
just as strong whether it is this Court or another cQurt
or the Director of Corrections. It is an admlss10n that
they looked around, found out it wasn't up to snuff, and
decided they had better make some changes, thch they dide
As I see it, Your~Honor, the defense in this case is
that it just didn't happen the way the plaintiff?s wit-
nesses have stated. y;\euggest‘to the Court that the'upper
administretive personnel, the defendants in this case, are
not all that aware of what happens in their own institution

Mr. Fitzharris directed the work of men for 245 hours to

received from his own superiors to find out what had hap-
pened. This was after the Court's intention to look into

the matter was clear. This was not a casual look-around.

pening.‘
The aneWers were generally, "The policy is,™ and "No
information is available as to specifics.” | !
Understaffed and unde£E;;;;;;;‘;;‘:;;;*;;;fEEszgzxgw/“
defendants are. obllged to _see that constltutlonal rights

are not depr1Ve%/ if they place a man in a special cell,

to see that that cell ‘and the use of that cell,als nat
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the englneer, and the fact that the air‘couldn‘t be felt
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The statements of general cleanliness and general
ventilation and, "nothing went wrong or I would have
remembered it," and the six-minute change of air in the

cell, even if the flaps were open or closed, according to

by the hand of someone holding it up to the vent.

Mr. Caldwell, the officer, said that he used to stand
in front of this vent to feel the air; tﬁet it was warm
back there. Their ventilation system wasn't as good in
the officers' area; He felt the air coming through the

ventilation shaft.

None of the inmate witnesses felt'any air coming
through their part of the ventilation system. k’//;)/\

Mr. DeCarli's eyes stung two or three days after the
tear gas incident. That wasn't moved out by?the venﬁila—
tion system. —1

Sergeant Friedfick says there is a grapevine, and I'm
sure there is; and that the ventilation system is a good
deal a part of-the”grapevine, and I'm sure it isy and that
the men-are in the strip‘Cells because‘they are agitators;

and ifmfsure many of them are. Maybe somethlng is clogglngi

up that ventllatlon system back in the strip cell to cut

off the grapeV1ne. ' » | s 4 L

Mr. hoagland gave the most specific teétimgny as”tq_»
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cleanliness. Mr. Hoagland got down on his hands.and~kh¢es;

pensary,‘apparently not normally supplied. These cells
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- order to relate =tor an incident that happened to myself

‘back, sustained.some $3,500‘6ut-of—pocket expenses, had a
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with a wash bucket, brooms, mops, the rags, the.cleanégrf

and he even got a spécial‘bleadh, apparently from the dis-

must have been pretty dirty to require that special bleach.
Foren \ | | : | -
~one of the-officers noticed an odor in the area.
Officer Caldwell said the wholé place stunk when he caméi
to work, but not particularly'in this area. Now, I suggest]
that even with the automatic flusher,.ana'partiCularly
before that when it was flushed even twice a watch, as it
was supéosed to be, and twice a day, as the tesﬁimony has
been, that there was“bound to have been some odor emanating
from the cells from commodes which were flushed that less
frequehtly; just the law of averages. There must have been
odor back there, Your Honor, and I don't find that the
statement that there was no;odo;/?very convincing as to the
state of cleanliness. |

I would like to turn for a moment to the question of

relief, if the Court please. Perhaps it is not out of

riding. in a cab this! morning. The cab driver who was
driving me related that he had been in an accident awhil¢f

}

lawsuit for"$25,000, and that he would be delighted with

i
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_essence, a trial de novo, putting a burden upon counsel
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The Courts, in negligent actions, award for'pain and

suffering every:day, a good deal; tort actions@ ) ]

The plaintiff has pr@ven,‘we'submit, that he was déF |
prived of constitutional rights, fundaméntalrhumén dignity.
If damages are awarded for.pain and suffering when yoﬁ |
break a rib or twist a neck, what kind of damages repair
a man'’s memory? How whole can a man be made?

I don't think that this ié'just an_emotional_argumento‘w
I think this is a very real argumeﬁt,_ Thi§ man ought to be
made whole, Your Honor. I don't think the $25,000 claim
and prayer for compénsatory damages compared coincidentally

with what the cab driver is claiming when he suffered

$3,000 out-of-pocket, is at all unrealistic.
This even happens within the prison walls. I read in
the paper that Mickey Cohen gotk$100,000 for being hit
over the head in'prisén under the Civil Rights Act because
he wasn't protected well enough by the guards. g
It must be sure, and the Court must make sure, that

and injunctive relief must be framed to that end. The

enforcement of injunctive relief is not an easy matter in

a case of this sort. Enforcement of injunctive relief

‘depends upon showing a violation of the injunction, in

for both sides,»éimember of the-priﬁate Bar and.the very
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to any injunction which this Court may issue.

, 00889
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busy Attofney General's office, to insure. proper adherencet
-
Even more so, it takes the courage of an inmate to
come forward as Mr. Jordan did. _YourcHonor heard testimony

of inmates who seemed inured to these conditions. Some of

them didn't even seem to mind going down there{ This was
taken as a part of their life. Very few men would come
forward in those circumstances, aside from any fear of
I\ s iine

reprisals.

The Court will remember Mr. Allison who, real ofw‘//ﬂw
imagined, said that he was afraid to testify. He even
said he was afraid to tell the Court that he was afraid.

The plaintiff, as stated by Dr. Hack, is a man th\\x/)

knows his rights. And he has come to this Court to have

those rights vindicated and has sought reasonable relief,
which we submit should be offered and ordered in full,r
, e

In awarding the plaintiff in this action, both in-
junctively and by way cf damage award, the Court does more.
The collateral effects are hot to be overlocked.

I amwnot even speaking partlcularly of the 1nst1tut10n
or the prlson system. There is a good deal of talk th;se
days about the absence of respect for law and order. And

there is a lot of talk about people taklng the law into

‘their own hands. Inmates in institutions may be particu-

larly suspect to that type of approach They may feel thag
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- the streets again, all of society::gz:.bé rewarded_°

- granted in full. Thank you.
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- the part of the State of California and the Correctional

‘aréa of eivil rights litigation, it is this: That neither

the Btate noer a pélitiéél subdivision thereof is a proper

motion te dismiss.

“o0sag |
508 | o
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they can't}buck( the system. An order from this Court.

will prove to these men thatVYOu can get relief the righti

way, thréugh the channels of the law. When those men hit

Ybur.Honor, the plaintiff submits that his prayérS'be

- MR. GRANUCCi: "May it please the Court:

We have béen through a raEher long two weeks; long for
the plaintiff's very leafned counSel,.longhfor ourselves,
long for the defandantl, long for the Court as well. I
do not intend to unduly extend these proceedings by lengthy
or prolix oral argument. But there are some basic points'
I have to make, and I want to'make them clearly and if
poskibla, succinctly.

First off, I want to renew our motion to dismiss on

Training ?aéility, a politie¢al subdivision of that State.

1f there is any certainty at all in this rather unsettled

£

party defendant under the Givil Rights Act. The Court of
Appeals for this Circuit has definitvely so ruled in the

Williford case, a ¢ase tited by the defendants in their

Moreover, the State is not a proper party in a habeas
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'is in turn effectuated against the State officers by the

" of prison discipline and internal procedures are, absent

constitutional questions, of course, reserved to the manageg

00891 |
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corpus proceeding. This is clear in the case Bohm v. .

Alaska, Roseborough v. California, Moréhééd ve‘Califotniag
all cases in the Court of Appeals for this Circuit.
Consequently, this case doesn®t inQolve abstract
political institutiohs, abstract State'body; abst:actfcon~
cepts; it involves flesh and blood people on both Sidesa

The defendants are as flesh and blood as the plaintiff and

his supporting witnesses,'and'any\judgment the Court entersg

runs not against the State; it runs aéainét them.
Now, the law, briefly: We must keep in mind that we
aré dealing with a quite harrow and yet at the same timé
guite elusive questionkof law. The plaintiff, in order to
obtain any relief at all against the defendants, must show
by a prepqnderance of the evidence that he has been sub-
jected to cruel and unusual punishment, a_violation of the
8th Amendment to the’Conétitution, which 8th Amendment is

applied‘against the states by the l4th Amendment and which

'Fede:al;Cfvil Rights Act, which is only co-extensive with
e

constitutional rights.

‘We also should keep in mind this: That in the wisdom

distilled of generations the law has deveioped‘that matteré

¥

ment of the States. - L

Ry
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'the conditions of plaintiff's conflnement from the 9th day
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I need not belabor the point. Suffice it to say that

plaintiff's argument to the contrary, procedural due pPro-
cess is entirely out of o?der‘in the prison‘settinga

So we get down to the facts. But before we get to.the
facts, I would remind the Court again that Qe are not deai—
ing with what is penologically tge most advanceavconcept,
we are not arguing about what is the most desirable concept;
whetherlthey are undesirable; but whether the conditions
of the plaintiff's incarceration were so extreme as to
constituteicruel and unusual punishment. This concept of
cruel and unusual punishment is a limited one.

Arguments heve raged back and forth about the desirabilj~
ity of the death penalty. I am using this argument as an
illustration solely. However, no court has ever held that
capital punishment is itself cruel and unusual. It may be
undesirable, a point much debated,}but-not cruel andAun~
usual, at leaet in the eyes of the law, at 1east as ap-
plied to the 8th Amendment.

.We get down to the bare bones of the case: What were

of Julyw1965 up until the 20th'day of July 1965? And do

those conditions amount to cruel and unusual punishment?

' LS
I suggest Your Honor, that in determining whether

those condltxons did constltute cruel and unusual punish-

ment,'the-rule of reason carries a great parte Most of the

t

i
‘
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‘Mr. Hoagland was there with the scrub brushes and the

youire damned if ydﬁidon't.“ You are condemned by and
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debisions that discuss cruel and unusual ptnishmént dié—
cuss them in terms of being excéséive or dispropcrti§nate°'
When you refine it out, the decisions, I think, talk in"
the terms of whether the conditidns-imposed or the penalty
imposed is reasonable in the light of the offense.
So, what were the conditions of plaintiff's confinement|,
were they reasonable? That is the issue here,
On the 9th day of Julyy piaintiff was placed in a quiet|
céll in O~-wing at Soledad éorrectionai Training Facility,_
We have said, and we have proven, that he ﬁas put in a
clean quiet cell. Officer Nash specifically so teétifiedo
He was in that cell, he serviced it, he found it was clean.
Officer Hoaglapdttestified to the practice that pre-

vailed of keeping it clean. I noted with a sense of

frustrated amusement, if you will, counsel's argument that

bleach and the mops and the brooms so the cells must have
been pretty dirty. Well, I think, as I will allude to

later, this is an example of "You're damned if yvou do and

criticized if you leave the cells dirty; you are criticized
‘» | | s

if you clean up the cells.

i

But regardless of what plaintiff thlnks about 1@’ the
) ‘ » .,""‘t'
fact is that that call was clean, . '

A second point: ﬁﬂq was furnished a sErong blanket
o : ' : N
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__instead of a conventional mattress. It looks like a barely|

. adequate, if that; means of sleeping. But it can be
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is easy to get contraband into those quiet cells, very

. the face, just as I am sure he intended to do.

-furnished instead of a mattress?

- O ﬁ, 7  
512 0894

folded over, contrary to what plaintiff said in his com-
plaint. It is made of canvas. It has a blahket in it. IY
has some wamrth. And there is a reééon why that type of
facility is furnished instead of a mattresé,

Remember Officer Hoagland's testimong about the sad
experience of his father, theiinmate‘that tore his mattress
apart, set it afire in a quiet cell ahd caused injury to
hihself and to the senior Hoagland.

This is a point to keep in mind with regard to the
mattresses and everything'else.i I think the plaintiff

demonstrated it more than anybody else, more clearly. It

easy indeed.
You saw the plaintiff so adroitly throwing out the fisw
line. I stood over here, righf about here {indicating),

asked piaintiff to throw the line, and he hit me right'in
N m\.,

S — S

T —

Now,*with the possibility of getting in cohgggg;nd'thatm

easily, is it any wonder that a strong blanket would be

Now, flaps, getting to the teStimony of flaps: The -

policy is that we ieave the flaps down. Some pf plaintiffis

witnesses testified that the flaps were up. Officer Nash
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vtestlfled that when he came on duty most of the tlme. théAg,

inexperience. He was, in that peculiar jargon of the

fwas flushed tw1ce per shift, six times a day. ’qu,'that

:idoesn*t sound llke the sort of thlng. the sort of facility |

| 100895 |
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flaps were up. Officer Caldwell testlfled that in the o
‘mornlngs.;the midnightéS:OO'oJclock-shift,'the flapsnwere
sometimes up, sometimes down. Offieer_NaSh_at,first felt

a little hesitaat about moving the-flape‘because of his

plaintiff, a "fish bull.™ ,

But in any event, ﬁhe flaﬁs were there. Sometimes
they were up. And we say someﬁimes tﬂey‘were down° And
I think we can believe Officer Hoagiand, and we can be-
lieve Sergeant Friedfick about that.

Is it unreasonable to have a cell With flaps? 1Isn't
there a eqmpelling need to prevent riots, to prevent
agitation from spreading? Shouldnt't offieers be very care-
fui? And I think they'were cafeful about the flaps, and |
I think that as far as the flaps goes, it shows an
exercise of judgment according to the circumstances that
were present to the officers. |

Now, the:toilet'. Our testimony was that the toilet
that any one of us would llke to have in our homes, But

it is a neceSSLty in a prlson settlng, as are SO many oth&t

things. Inmates flood thelr cells. It is easy_to flood4a

cell, from the tegtimony. All you do is you take some
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 the button and‘away'Wevgo, And you;have the’beginnings.of

. first look at 1t as a free man, that 1t would be a bit

- 0089¢
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material, perhaps. clothing, put it ip;the‘toilet;_press _m:

a dlsturbance which could turn ;nto a rlot

So very properly, then, those toxlets ‘are not subject.
to the inmate's own control. They weren't then, they
aren't now, and they arefneverfgoiné ie-bea

Water: Again, the plaintiff tesgified that he got
water three times a day, as mﬁch as he wanted. The'Quards
testified that there was always a litﬁie waﬁef left over;
left over in the cells so the man could drink it later or

wash his hands with it.

Effdrts to‘increase the availability of water have not

"been entirely successful., This is not disputed.

~‘Onl¥ three sets ef*Water'pitchers and basins remain
out of ‘a dozen that were originally ordered. 'Apparently
the‘occupants oquuiet ce;ls doﬁ't particularly agree'or
support efforts:to'emelie%ate the conditions of quiet cell
confinemeht | . | |

;The fact remalns that plalntlff, usihg'éome Watef'from
his cup and a llttle t01let paper could have at least

* ,
washed.hms_hands. He never sald that he dldn‘t have enough

toxlet paper.=
Now, ‘he laaked a toothbrush toq,f I would like tq_talk

about thlS a. llttle blt because thlS does seem, when you
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- for the defendants ‘not to have furnished the plaintiff a

seen weapons made out of toothbrush handleso I submlt thls

lwas the ‘reasorn that the toothbrushes were not furnlshed

"accompllshed sometlme preV1ously by the use of coveralls

515
extreme not to give a man a toothbrush.

There was testimony, however, that those tooﬁhhfﬁsheszT

could be converted into weapons, and again we. thought the@é;

ease with which the contraband can be smuggled lnto a f}f?\f
qulet cell.
Now, the fact that toothbrushes are being furnlshed

now doesnft mean that it was unconstltutlonal not to furnlsf

latitude of available choices. The questlon 1s not whetheri
it is better to furnish a toothbrush than not to furnlsh,,

but was it entirely devoid of reason, entirely unjustlflabl
toothbrush 1n July of 1965.

There was testlmony from Sergeant Frledrlck that he had

Clothlng- ‘Agaln, pollcy is to. grant clothing. - Usuallyl
qulet cell occupants are granted ¢lothing. However;-as'was

e11c1ted from the w1tness stand, there had been a'suicide\-

Defendants were confronted w1th that sxtuatlon. Perhaps j@

¢idal tendencies noted
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‘v1nced of it Of course, these are just my vxews of the

‘ev;dence and my vxews of the ev1dence are not ev;dence~e;;

testlfled to a she er.ef
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ih~connection with petitibner'Jordan?
A MR. GRANUCCI: I believe there was, You:4HQnord
THE COURT: May I ask you to enumerate them, ifjanys‘4w
MR. GRANUCCI: Mr. Clerk, may I have Plaintiffgs

Exhibit 3, the answers to interrogatories.

These answers to interrogatories were admitted into
evidence at the motion of plaintiff. 1In his disciplinary |
file, which is appended thereﬁo, six pages back, it is
noted that on Sunday February 14, 1965, plaintiff at least

made an attempt to hang himself.

Now, I am in no position to argue that this was elther
a legitimate suicide attempt, or what I might want to call
an exhibitionist type of‘attempt. But the record 1s in.
the file, and it‘was‘introduced by the plalntlffe ;

THE COURT: That was February?

MR. GRANUCCI: February of '65. S

Also, the taking of clothing has been used and;justiff'i

‘as” a dont:ol measure. I will get to that presently.

'The shower- I think there was a shower,v I am<con?£_1§

L

themselves

' But Sergeant Frledrlck and Offlcer Hoagland thh

‘T thlnk that p”aintlff’s attempt to dlscredlt thelr
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the time in question, people were brought in from North
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.weeks before plaintiff was put in that qulet cell.

blacken anyonefs character. Suffice it to say that the

has,sérVed at, least one purpose.

; e R - o -Wi**9311?
testimoqy is a bit C6ntrived‘” Officer Hoagland it wxll
be‘remémbered testlfled that he would have no reason to,i
be in thlS area (1nd1cat1ng) lf a man were on regular
Now, the pléintiff'attempted to contradict that testi- |

mony by stating that there was a great disturbance around

Facility, if I remember his testimony this morning correctly.
Of course, we have Mr. Donnelly's testimony that he
checked the records and he found that the only record of a

ﬁajor distufbénce’at North Facility was June 29 1965, two

Now, I approach the next subject rather gingerly be-

cause I am not before the Court attempting to disparage or

plaintiff is one of a class of inmates that is extra-

ordinarily difficult to control.

A I think Dr. Hack pﬁt it'very succinctly when he
described the plaintiff as a five-ton steel ball without
handles. Pefhaps plaintiff by the proceSs of'involVihg
himself in thls lltlgatlon, by the process of cooperatlng
with counsel, by the process of helping pre@are the 1awsu1t;;

maybe he has glven himself a handle. If he has,.I thlnk )

we are all'happy to'that.extgnt@ If he has, then thls su;t"?

'.%
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But the fact is that he is an extraordinarily or has |
been an extraordinarily difficult inmate.

What do you do with a man like that?

I was rather taken with the ease, the almost super¥ 

of punishment and control. In a sense it was'articu;ate,
but it was inconsistent. First, quiet cells were un-
constitutional, then quiet Ceils may be all right but yoﬁ
have to use them carefully; you can use them for a_controi
measure but not for a punishment measure; ydu can take
away clothing for a control heasure but not for a punish;
ment measure. All so‘easy, all so straight-forward. I
suppose we all tend to think that way.

Defense counsel, too, were used to finely drawn juris-
dictional gquestions, used to precise questions of law; ih
the case of learned counsel, used to precise business
documents; in the case of defense counsel, uséd to the
precision of the rules on appeal and the rules regarding
the rule of criminal jﬁdément, | A |

- But when you get down 1nszde the. Ad]ustment Center, 1tt
just doesn't work that way; nd if there is any voxce that
should be listened t0, lt is the voice of Sergeant,

Friedrick. He said. "I have trouble draw1ng the lxne be-?

tween control and punlshment It has got to be done Qn thq




W O N\ @ M o A N

e ol R S = N
g > R D = O

18
17
18
19
20
21

& R

519
situation, and as you see it then."
Now, in this same connection, much cross examlnatlen 4f'

was directed to whether a specific set of condltlons would

occasion a specific response on the part of the correc-f
tional officers who testlfleda

Is it possible, given the complexities‘of human nature,
given the difficulty, the compound difficulties~tﬁat‘coﬂe |
front the defendants and their staff, glven also the in-
experience of the defense wztnesses in testlfylnga is it
possible for them to sit on this witness stand and spell
out with fine precision what they would do in a given
situation? It is a matter of judgment.

Now, I want to say a word about a co11aﬁerairmatter.

the Esparza gas incident. It shouldnft have'been i

case at all. It was objected to,. the objectlon was orer—
ruled. I mean no criticism, but as the result of that
ruling we produced evidence of our own.

Counsel dismisses it as»lncredlble, unworthf.ofvﬁériéf;v
as he has dismissed most of the defensefcase;ebfhe?fach
remains that two short bursts were flrede That ls all
As little gas was used as would“g;\;ecessary to control the;
man. ) “

THE COURTwY ‘Is there any reference to gas. mentloned lnll
the memoranda that was recelved thls mornxng” o S

MR. GRANUCCI:-‘The;memgrandg:f”
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' carrled ouf in the Ebparza matter° f:"”
\gas9 Or is 1t more human to go in and wrestle w1th a. man9

put: aside the horror St@rY Of World War I and look at the'“

e
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THE COURT: The three exhibits;
that there was a specific referenceJr

MR G%ANUCCI» There was a‘refer nece
a reference to the fact that for at-lea

to the ‘date of that memorandum,llt has

f.

requlre perm;ssxon. SupeerSLOH, ahd a'pr}mpt med

examlnatlon afterwards,} ALl of those eondltlpn@

I put it up to Your Honor~l Is 1t more humam to‘use

#...

It is tlme, 1n appmoachlng thlS very questlon, that we

rea11t1es. If you want to encourage phy51cal wrestllng,¥ff
the possxbllrty of assault, the 90551b111ty of permanent

injury, the best way to do lt lS to proﬁlblt the use of

gas. Theee defendahts were careful W1th that tear gasg'

Sty

There is ne doubt about that at all

Thera was talk by plalntlff that he was denied medlcal
treatment hle;ietter to Dr. Kunkel was 1gnored. I donﬁt~
believefthat'ﬁas Dr. Kunkel's testlmonqufsﬁﬁwizhkel testl—
fied he answered the letters by visiting the plalntlff 'ﬁe
observed nothlng other than . that the plalntlff was 1n good

health, a condltlon whlch his examlnataon of February 4 ;f?

1966 conflrmed

~Much has been made ln argument about the fact that the:
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szlalntlff's conflnement in- the qglet cell d1d not reflect

,warrants change@_

'conflnement 1n the qulet cell was wlthout pdééihiiitygbf‘

-tthe 115 forms for hlS 51gnature, he always had before hlmo‘

. or at least aVallable to him, the inmate's cell status,"

',make out. He doeéh@t say it, but the inference is that;

- Sergeant Friedrick added to the form 114, the segregatidhhj;

”rlghts were denied.

22 ;

-vTFrledrlck who made the notatlon° ,Mr° Klepura;mkﬂ;

LR
,.""'

T it U

521 .
disciplinary form on the report that was made out durlng

the fact that he was to remain in the cell nuntll behavxor :

Y

From thls, plalntlff has spun out the theery that'his'

review by Mr. DonnelLy or persons at that level.

Yet Mr. Donnelly’s testlmony was that when he'revieWEde

the reéord Wthh is promptly kept and promptly notlced ofb

where the defendant was housed, ‘the form 103B.

'Ngw there is something else that plaintiff attémptédtdsf

record, the fact that plalntlff was to remain in the qulet =
cell until his behavior warranted change. From that he
infers that the sergeant dld that without perm1551on of

M};'Klepura, and from that he infers that hls constltutloné§

EMr. Kiepura,»,

Pwo answers to that:

LR
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“cells as p0551bleo It is an obV1ous conclusxon that

'ihg:“

coﬁtradlcted

had ‘his clothes en.a,5=ﬁQ

-ln]unctlve rellef.

' 522 e
candidly admltted he forgot to write it down on the ll4o;wv
I think that is an example of a harmless:error, to bg:;qy_;
é term from the judicial setting. . L

I think it is inappropriate beéause the casestﬁéla.tﬁﬁt
procedural due process doesn't apply in thé prison sétting;

In any event, plaintiff seeks to argue that he was iﬁ—i
properly kept in the guiet cell an undue length of time. |
However, when he was brought out after a few days, the

record notes that he was still vulgar.and-disréééectful

before the committee, and it was quite_;easo“”biéftégn'to

that he was w1thout ciothes for

1et's talk about

Now,

I thlnk-toa
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the present conditions are.

{fiputs the defendants in an untenable posxtlon.‘ If there Ls;:

7’any valldlty at all or any merlt at all, or any" legxtlmate__ 

"aéﬁa%lepéing, trying to collect damages from their wardén
" and guardians, it is that by allowing such suits an improvel-

‘““mehﬁiof prison conditions will be effectuated.

affor that is Justice Duniway's language in Willow v. Dixon,

4fwh1ch I have cited in the memorandum. . Dy

’ o YuBe
523 : b
because the Court, 1f it is to 1ntelllgently frame an ln~”j3"

junction, which I don't think it should.'should know what 7:

But to use the changes as admlsSLons of gullt, really,.'

pqrpose at all to be served by suits brought by 1nmates»

Now this proposition is a debatable one. My authority

N ;
In any event, 1f the purpose of the Civil Rights Act :
' -1

is to encourage change, then using evidence of change as an|

admission of guilt really defeats the purpose of the Act.
It is self-defeating. Again you are liable_if'you change':

and you are liable if you don't‘change, 'If you change ybu-_

admit you are guilty in the past; ifvyou don't change you ||

are stubborn, inccorigible, adhering in brutal, sadistic.

ways. , | -
Really, Your Honor, what is the solution to this,
dilemma? Well I think‘I havevthe solutibﬁgfvThe féét*isfff

that change is a false issue in this case, )

THE COURT: COunsel..how could change be a false 1ssuef f
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‘3wr1t1ng that the COurt recelved thlS mornlng9l quﬂgv*

lt;be41mmater1al?

would be the 1nstant sult, would 1t not°

524

1n thls case when we flnd lt or find the causatlve55

 MR. GRANUCCI: Very ‘éasy;' Yoﬁf ;H'c':’»n:"qr”,' ‘because what w
haVe ie~ult1mately a problem of lawc.'f |

'THE COURT~' These changes were not spontaneousaivu

-MR;'GRANUCCIw They were- not spontaneous, Your Honorau'

THE COURT: You agree on ‘that? ".* ,47__ o

MR,"GRANUCCI: I wholeheartedly agree. i o

THE COURT: And a causative relatlonshlp;or"tﬁgteaﬂ%a‘:
tion, if you please, must be found some place; ’ |

MR. GRANUCCI: Quite so. | ”

THE COURT: Where, in your opiﬁien, codhsel,'dq'we:find
the cause and causation for theeehanges? | o

MR. GRANUCCI: vThe'inquiryffrom the State Supreme Cdurt
Justice to Mr. McGee's office.

THE COURT: And if that inquiry, in turn, from the .
Supreme Court Justice had centered around a petition for,
writ of habeas corpus, and if in turn that petltlon for

habeas corpus had as the plalntlff thereln the present

plalntlff before the Court, then the cause and - causatlon

_MR. GRANUCCI- Yes, lt would : But 1t would Stlll be

i

a false lssue,, _ ' ' R
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ment that a Supreme Court Justice of the California Supfeme

*;constitutionality is concerned, stand or fall on'their>6wn”

merits. No}amount of subsequent change could makeaan~un52

'make a constltutlonal condltlon unconstltutlonal.

"constltutlonal settlng of thls case. However, the eVLdencT

| 525 20907
THE COURT: We will take a short recess. R
.(A short recess was taken.)
'MR. GRANUCCI: May it please the Court, before»gégtack&
our recess the Court posed a question to me about WhY~£ﬁé“;

issue of change is a false issue, even conceding for afgﬁ+f

Court was interested in the case, that such interest was
conveyed to the Department of Corrections inESacramento
and eventually filtered its way down to this institution.

How can I call that a false issue? I insist that it __
is, for this reason. What are we litigating here? Are we

S | .
litigating whether the conditions of plaintiff'!s confine-

“ment ih Jﬁly 1965 was the most desirable penology, the most

advanced, the most practical, the most reasonable? No.

Not at all. We are litigating their constitutionality.

That is whaﬁ this case is all about.

Now, those conditions in July of 1965 must, as far ae'

constltutlonal cond;t;on constltutlonal And I respect¥*'

fully submlt to this cOurt that no amount of change could

.

Efforts to lmprove, I don't thlnk are relevant 1n the

of change does have another lnterestlng aspect, and 1t';s 
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Advocates of federal intervention by wayfof habéﬁéf,
corpus and the Civil Rights Act have oftenfarguedtnetfeéti
much as-the federal courts dislike intervening'in'sﬁete.‘
affairs, it is necessary when the States faii to do>théir,-
duty. |

Here we have evidence that before this case even came.
into a federal court there was State action involved, thap_
it had generated an inquiry into conditions generally, an
effort to change, an effort which I negretfully state to
the Court has not been entirely successful. One of the
important things, the water pitchers and the water jugs
apparently are not working out too well.

That is why I say the.evidence of change is a false
issue. Why, you know what it is2 It is like a layman
commenting on a matter of lew. Remember, I asked the
defendants on the stand whether they consplred against the.
plaintiff, whether they had-mallce, and counsel very dlll—

gently objected on the grounds that thls was a lay con-

clusion on an issue of law. Well, lt is the. same thlng.-

It is the same thing. ‘ :
Now, a word about conspiracy, The‘plaintiff‘éaysfﬁhe'f

defendants con5p1red to deprlve hlm of hls constltutlonal :

~rights. Plaintiff," now, with con51derable adroltness

.

attempts to convert the consplracy theory Lnto a rather
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and--if I don't misgquote him--actually trying to de thei:

vunworthy of credit.

| S
527 |
refined concept of respondeat. superior;"I don't thlnk lt

will work. I don't think it will work at all There was

no conspiracy here, nothing intentional, nothing mal;clqusq.~

The respondeat superior argument, I submit, is guite in-

appropriate.

Now, I want to talk about the defendants a minute, not |

just the defendant offieials, but the guards and custodiali
people themselves, because it.is they who are really oﬁ
trial before this Court just as much es the officialsvarea
It is their performance of their duties that has been
called into questlon.

Plalntlff says again that the defendant officials dldn‘
know what was going on. Well, we heard what was going on.
We heard it from the lips of the custodial officers. A
well intentioned attempt to substantially comply with
policies in a very difficult situation.

Aéain it is somewhat ironic that plaintiff will commend

the defendants for trying to do abvery, very difficult job
best, end'yet at the same time dismiss their testfmony'aSed

I am not going to comment on. Credlblllty of anybody,'ff
Your Honor. I think the Court ‘can judge that for 1tse1f‘jf

- The offlcers testified fully and frankly what was.;f]¢f

favorable, what was not so favqred;ec The defendant dﬁ;d -

t
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officials did the same; what was favorable‘whatvﬁﬁs:ﬁQ£ 5Ql
favorable. | | .

I remember in a pretrial proceeding a remark frdm'the:f\‘

Bench that the State of California should,welcomefan}inf

gquiry into prison conditions in order that the truth'may
be known and they may be vindicated from the charges, if

that be appropriate,

I wouldn't go so far as td say we welcomed this tria;; k
It has been a great strain on everyboéy. But we did,aﬁd
we have put everything in that could possibly bear on the
case.

Now, as the Court takes the case under advisement, undef
submission, I implore Your Honor to consider the position
of theseydefendants and the custodial officers as well.

It is very true that they are charged with one of the most
difficult jobs that could be given to any human being,

controlling the almost uncontrollable, volatile, explosive |
types of inmates. | ‘,

Now,'suppose this Court grants damages, . Do you regli;;.
what effect that will have? Why, what it will mean ;sf this#
It will ﬁean that every inﬁate éonfinedrihttbe Adjgst@éﬁp f 

Center will realize that if he can provoke an iﬁdidgnﬁ{”iffﬁ

he can somehow provoke the use of fotce,,qp;if he”ééﬁfééﬁﬁin

himself placed in a-quieﬁ éeil,'he hasla gdodMchéh?éf?ff;fE 

collecting money'from:hié custodialfbfﬁiéers£  I#fﬁhisiéfif?
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—assaulted by a violent inmate and he collected.damages on

529 ; - R R A i §
desirable situation? Is this what this*coﬁrt.Qanig;t$ dég;\
i don't think so. , ‘V fﬂ ~ jTgi;;;’

On the other hand, consider the position of'the'dé?L ff
fendants. To award damageg here ndt only undermines'th§ J~
prison discipline, but it has ﬁhis other~effect, it‘makeé
the prison administrators, it makes custodial officefs |
leery about imposing discipline, leery about controlling
volatile and violent inmates.

Counsel just mentioned the Mickey-Cohen~decision in
which Mickey Cohen was awarded $100,000 or so damages-—-
and I don't know that it was under the Civil Rights Act;

I think it was under the Federal Tort Claims Act, becausé

ironically enough the Civil Rights Act does not apply to

the Federal Government--but in any event, Mickey Cohen was

the theory that the prison officials did not control the

inmate.
So again, condemned if ydu do control, condemned if
you don't. |
| Pleaée conéider the position of these deféﬁdantsrwheﬁjf
Your Honor takes under adviéement the questionzof daﬁaggs;é
Remember, it is ﬁot an abstract entity,.thé.Stété of; f
California. It is-damages‘agaihst flesh and blood iﬁ%f

dividuals.

- Injunctive relief: Another very difficult matter. How

=
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can we sit back, either counsel’of myself.}and Wlth all fff
due respeet the Court, too, and antlcxpate the- almost =
infinite variety of difficult emergency sxtuatlons Wthh
will be confronted by the defendants and thelr staff ln_v
the performance of their duties? It is easy for‘learded S
counsel to brush aside emergencies, but it is,thevmen‘dniik'
the spot who has to make a judgment of what is an emergency
and what isn't and how much he can do without VLOlatlng
the Court's order and how much he can't do, and again on’
the other side the possibility that conforming convicts may,

be injured or killed if they guess wrong. _
Now, much has been made about the fact that the record-
keeping during this period in question was not all fhaﬁ it
should have been, at least in the opinion of the plainﬁiff;
And perhaps it was not as complete as I would have;likedaiﬁ
either.
Keep in mind, however, that there is no cqnstitutional
mandate on the defendants to keep full records.
Counsel narrated a personal eXperiepce. 1Idnarrate”e#gg
too. | i
I was in the hospital a coupie of years'agOa *Onewofffe
the thlngs that lmpressed 1tself upon me: was the myrlad of ‘

necords that were kept, all sorts of records. I wondered

This didh'tfseem‘tc-be»neeessary, Thls was go;ng beyond

what I thought-wasjeveneedeéueﬁeep;actlee,~gﬁl}fso;tsdpﬁgp‘



Y-+ TR S N T S T R H/;

T T T~ S -~ -~~~ R < ol
Sl N e O ® ® N O e BN O

531 TR

charts, all sorts of checks, all sorts of reccfds; ;Th§ﬁ1£fv
I realized, this is done to provide a recordiin céé;f£§é£é i
'is a malpréctice case, in case anything is ever qgéégidﬁéaiﬁ
they will have a lot of evidence. | ]

As a matter of law, it makes good senéeu But let's
put that situation in prison context and see yhere it tékés
. . e

If Your Honor holds erroré in record-keeping againét,
us, what I think it will mean is this; is that considérable;
attention will be directed in the future to keeping of
records, just papers for the sake of paper, forms for the
sake of forms. The record will doubtless be more accurate -
than the records we have here.

But don't think think the time could be more produc-
tively spent working and counseling with inmates, personal
contact, personal counseling?

You know, I was‘struck by Mr. DéCarli’s testimony here |
that he spent an hour and a.half_counselinngith inmate
Esparza. AndAhe had spent much timelotber>£hén’that. But} 
one of the fﬁings that disappoin¥ed me, on the'dther hah61 '
was the fact that Esparza said that his lmprovement,-whlchig
is admitted, had nothlng to -do W1th the lnstltutlon, ltxﬁif"
was all to do w1th a lady on the outs;.de° -

Be that as it may, the tlme of the staff should bel ﬁ¥1

spent as much as'possible.1nfwork;ngpw1thfpgoplg,;and not
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working with forms. Consider the effect of any Judgment

or decree on that.

Finally, we get back to where we started,kthe7qﬁeetiegh;

of whether plaintiff's conditions of confinement in July

1965 were cruel and unusual.
I think that persuasive authority might be fouﬁd‘in"

support of our case from the Manual of Correctional

‘_Standardsa That manual is before the Court. Copies of

what I thought was the appropriate paft were furnished to
counsel.

Now, that manual was written largely by California
people, it is true. However, the Association of Correc-
tional Standards has on its governing Board members of

federal prison systems, members of prison systems from

other States and other countries. It sets out the standards

to which Mr. Fitzharris said the institution tries to»con?

form.

Quiet cells are specifically provided in that manual.

Restricted diet is specifically provided in that manualfés»'

a proper disciplinary device.
So the conditions of confinement, the faft of the

gquiet cells, the fact of the flaps, that is not unusual

In fact, it is standard practlce, Even the @rlental t01lete

without outside controls,’that is con51dered standard

penological practice. . ,':tfﬁuféki
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So, insofar as there has been an attempt on the part

of these defendants and the offlcers and the staff as well i
to conform to good penological practice, there cannot be g
said to have been cruel and unusual punishment. They have:
been attmpting to conform to good practice, not &evlate,
from it. |

Your Honor, 1 suppose when I sit down I will thinkiof
about half a dozen other thines that I should have said,
but I feel now I have presented in aréument all of the
salient features, all of the important points that the
Court should remember in taking this case under submission.
We have done our best to satisfy the Court as to the
factual conditions as they existed. We have tried to show
the necessity and the reasonableness for these conditions.

We submit this case with satisfactien at the showing
that we have made. We also submit it with confidenceAin
the Court to reach a just decision, a decision that will
take into account the need of these defendants, the aiffi-
culties of these defehdants, the‘goqd ihtentions of these

defendants, the dedication offthesewdefendante{ the‘skiilej

of these defendantsV

| Wouldn‘t it be a wonderful world if there weren't any
prisons9 Wouldn*t 1t be a wonderful world even 1f there ]

wasn't any need for an adjustment center 1n any Prlsonqrf"
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control anybody because there was no suththingJas’Uﬂgii”"
controllable violence? S

Well, we are never going to see such a world, 7n¢£-ih}Q7-

this life. When this case is over, the defendants"EObiié'

RS

going to be just as difficult tomorrow as it is today and |

it was in July of 1965. —

But we respectfully submit this case and we confidéptly
submit this case and we know ﬁhat the Court will issué a
just decision. | |

Thank you very much, Your Honor.

MR. COHLER: If it please the Court, I had £full in-
tention of making no response to counsel's argument. But
I would like to note a few factors as rapidly as possible..

First, with respéct to the changes, a matter which I‘
don't think bears more argument. But I would like to note 
some factors in this regard.

Mr. Fitzharris said this was a response to a probe
regarding human rights, not mefe improvement.

. It is suggested here I think perhaps, at least beim—

plication, that if the Court admits ev;dence of that naturﬁ

- there is a damned if you do and damned if you don't "} 5;;

I suggest to the contrary. " If the Court dldn't have a 7

full hearlng 1nvolv1ng evidence of all nature,_there

wouldn't have been any change.at all, 1mprqvemeq§f

L3

:‘r humanu

rights, whatever. It was inquiry, triggered in scmemanner
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from a court, the highest court in the State of Callfornla.;
and then Qe had changes, '
The California Supreme Court Justices or thewsihgie*is'
Justice is not a layman such as a witness‘statingiWhat is |
a conspiracy and what isn't, | -
Reference was made to a major disturbance in North
Facility at the end of June, not the end of July 1965, in -
connection with a shower problem. The plaintiff did not
testify that there was a major diéturﬁance of such a natu:é
that it mightbbe kept in special records. There was
hearsay as to what the record showed through the telephone
call. There was no objection to the hearsay, but the

weight of what the record showed, what was looked for.

All the plaintiff said was that there were people who
had to be under escort from isolation cells, not quiet
cells, through Saturday, July 24th, to take a shower. And
thereiﬁ/’ : the escort and the basic factor which Mr.
Friedrick and Mr. Hoagland thought led to a shower in theix
recollectibnuduring the guiet cell period, and we contend
was just nothing but a mistake. |

Counsel has unintentionally, I am~sure} misconstrnéd'v
my argument to the CQurt with respect to control and pwn~}-
1shment I do not suggest that the line of constltutlonai-?
ity be couched in terms of control or punlshment - S

~The Court addressed a questlon regardlng Su1c1dal .Gu‘
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"for full compensatlon for any man whose conﬁtltutlonal ;f}d
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tendencies of the plaintiff. The record 1s,~as counsel;j{;
read to the Court and suggested to the Court, that there
was an attempt of some sort by the plaxntlff upon hlS own ,:

life the previous February. ‘

That, however, is shown conclusively to have nothihg:d
at all to do with the nature of the plaintiff's oonfihement;
in July 1965.

His clothing was taken for eight days, says the plein-d
tiff, and was given back to him. Why given back if this
was a suicide problem? There was no testimony about a
suicide watch. There was testimony that the flaps were
closed. That would preclude a suicide watch. The plaintif]
had his glasses, clearly weapons or potential weapons for |
self mutilation. Theplaintiff was permitted to keep a
pencil, equaliy useful to hurt himself if that was a‘pfob~”
lem. |

Nor has there ever been any evidence in this case, that

I can ®mcall, that the plaintiff went around breaking'up'g

rationale was available for the- qulet cell conflnement
In closing counsel made rererence to. openlng tﬁe flood—:
gates to the clalms of prisoners and agaln, 1t was a '

damned lf you do and damned lf you don't type of argument

Your Honor, the floodgates are open and should be open5
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rights have been deprived.,> B R e

THE COURT: Is the matter submitted on the arguments? |

MR. COHLER: Yes, Your Honor. Thank you. S

MR. GRANUCCI: The matter is submitted for the de -
fendants, Your Honor.

THE COURT: 'i think in closing I should say a word ta"
counsel representing the plaintiff as well as counsel te}
presenting the defendants. |

I have participated in these courfs now for close on
to 21 years. I think apart from thé'gravity of the situa-
tion confronting the Court, that I have never had a more
refreshing experience than I have had in connection with
the presentation of this cause.

The Court, consistent with our policy and having passed

the threshold on the motion for summary judgment, and aftér:

recognition had heen given to the fact that we had toAtake :

testimony in view of the issues delineated*in the pleadingé
the Court undertook. to appoint counsel.

In éoing so, we invited Mr. Cohler to undertake.the

very arduous and expensive, 4t least to h;mself, rebre$enté

tion of the plaintiff Mr. Jordan.

I have one recollection'of'thevzeal aﬁdﬁdeVotiOn q£ _Qf¢
counsel in this case that compares with thiSfégrly-gééblleé 2

tion. It was many, many years ago. _It’wds;the da$e d£ff}fg

S m,.‘.-,w..w-..;;—-——v—«ﬁ—f/ :

‘United States of Américarv.qGradygwebb,f I¢¥ian¥Védt§fﬁif';
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'w1th every b1t of evidence that mlght ald the Court ln the
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bank robber. I appointed a Mr. O'Connor, the‘pérthefdofﬁf4¥

Harold Faulknor. We tried the case for about three weeks.:_

That case left a lasting impression upon me wlth respect

to the sacrifices that lawyers make in p:eserV1ng»the f;nelf

traditions and the background and vitality that lawyere

should have, particularly the trial advocate.

"I understand that Mr. Cohler has concluded the presenta:

tion of his first case in couit._ His attitude and his
demeanor, his general regard for colleagues on the other
side of the controversy, his respectful demeanor of wit-
nesses, and in singular the totality of his conduct,
brought to me again the realization that the art of
advocacy is still present. We should, in turn, note for
the record that this young man has given unstintingly of

his talents.)-

The comments that I have to make for Mr. Cohler are no

more or less applicable to defense counsel. Mr. Granucci

and Mr. Oakes both have undertaken to prov;de the Court

flnal-solutlonMof this problem. The case ls'not thhoute

difficulty, and I am deeply appreciatiVe of the serviceeff”

they rendered to the Court. In like manner,vthe genergl 15

’i

source of great comfort to thlS Court

decorum.,the general attltude of these: men has been a ,77?7

I close the chapter ln thlS case Wlth the thought that‘
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the problem now rests w1th me,_and you gentlemen have

| given me everything p0351ble to solve that problem.vf;

Thank you.

(Whereupon the matter was submitted.)
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