
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,

v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

PETITIONERS/PLAINTIFFS’ MOTION FOR A
PRELIMINARY INJUNCTION ON DETENTION ISSUES

ORAL ARGUMENT REQUESTED

Local Rule 7.1(a)(1) requires Petitioners/Plaintiffs (hereinafter Petitioners)

to ascertain whether this motion is opposed. On November 6, 2017, Petitioners’

counsel, Margo Schlanger, communicated personally via email with

Respondents/Defendants’ counsel, William Silvis, Assistant Director, District

Court Section, Office of Immigration Litigation, U.S. Department of Justice,

explaining the nature of the relief sought and seeking concurrence. Mr. Silvis

denied concurrence by email that same day.

***********************

1. The named Petitioners and the class members they seek to represent

were all ordered removed to Iraq—in most cases many years or even decades
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ago—but have been living in the community because Iraq would not accept them

for repatriation. That changed suddenly when United States Immigration and

Customs Enforcement (ICE) recently arrested and incarcerated them.

2. On July 24, 2017, this Court stayed the deportation of Petitioners and

the putative class. See Op. & Order Granting Pet’rs’ Mot. for Prelim. Inj., ECF 87,

Pg.ID# 2323. That stay has been extraordinarily effective: the named Petitioners

and the class they seek to represent are receiving time to fight their immigration

cases. And they are winning. Of the motions to reopen that have been fully

adjudicated, 87% have been granted. Of the 10 cases that have so far been

adjudicated on the merits in immigration court, in every single one, the noncitizen

has won some kind of immigration relief or protection from deportation.

Petitioners are winning their motions to reopen and merits cases because of their

strong claims of the likelihood of persecution, torture, or death in Iraq.

3. Yet almost all remain incarcerated. Although it will soon be five

months since the June ICE raids, and although it is clear that Petitioners and class

members face the prospect of many more months or years of detention as they

fight their immigration cases, and although Petitioners and class members have

demonstrated through past compliance with orders of supervision that they are not

a danger or flight risk, Respondents insist on keeping them incarcerated.

4. It is likely that most Petitioners will not, in the end, be removed
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because they will win some kind of relief or protection from removal. Even if they

lose, and even if Iraq agrees to accept them, it will take additional months, even

years, for their motions to reopen and reopened proceedings to be finally

adjudicated, during which time the government is prohibited from removing them.

5. The Due Process Clause and the Immigration and National Act (INA)

both constrain the government’s ability to deprive non-citizens of their

fundamental right to liberty, and prohibit prolonged detention except in narrow

circumstances.

6. Pursuant to these constitutional and statutory requirements,

immigrants who are in removal proceedings or who have final orders of removal

cannot be incarcerated unless their detention meets several criteria:

 First, their removal must be significantly likely in the reasonably

foreseeable future,

 Second, even if their removal is reasonably foreseeable, their

detention must be reasonably related to the government’s purpose of

protecting against danger or flight risk, and

 Third, when detention is prolonged, this determination of danger or

flight risk must be made in an individualized hearing before an

impartial adjudicator.

See Zadvydas v. Davis, 533 U.S. 678 (2001); Rosales-Garcia v. Holland, 322 F.3d
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386 (6th Cir. 2003); Ly v. Hansen, 351 F.3d 263 (6th Cir. 2003); 8 U.S.C. § 1226;

8 U.S.C. § 1231; 8 C.F.R. §§ 241.4, 241.13.

7. Two immigration statutes, both part of the INA, govern the

Petitioners’ detention. The first is 8 U.S.C. § 1226, which governs detention of

persons who are in removal proceedings. The second is 8 U.S.C. § 1231, which

governs detention of persons who have already received a final order of removal.

8. Individuals litigating a motion to reopen have final removal orders

and are subject to detention pursuant to § 1231. If they win, they are no longer

subject to a final order, and the authority for their detention shifts to § 1226.

9. Detention under either § 1231 or § 1226 is permissible only if removal

is “reasonably foreseeable.” Zadvydas, 533 U.S. at 699; Ly, 351 F.3d at 273. If a

detainee provides good reason to believe that removal is not likely in the reason-

ably foreseeable future, the detainee must be released unless the government can

rebut that showing. Zadvydas, 533 U.S. at 701.

10. As detailed in the accompanying brief and supporting declarations and

exhibits, there are two reasons why Petitioners are unlikely to be removed in the

reasonably foreseeable future, even assuming that they will lose their immigration

cases.

11. First, it remains unclear if Iraq will actually allow their repatriation—

whether by issuing travel documents or making other arrangements to accept their

2:17-cv-11910-MAG-DRG   Doc # 138   Filed 11/07/17   Pg 4 of 60    Pg ID 3341



5

removal—and if so, how long that process will take. Unless Iraq can and will

promptly accept an individual for repatriation, that individual’s detention is

unlawful under Zadvydas.

12. Second, for the overwhelming majority of Petitioners it will take

additional months, if not years, for their motions to reopen and for reopened

proceedings to be finally adjudicated, during which time the government is

prohibited from removing them. Petitioners now face one of three scenarios:

winning soon, winning a long time from now, or losing a long time from now.

Under Zadvydas, none of those scenarios can justify continued detention.

13. Accordingly, Petitioners ask that this Court order that they be returned

to the community under orders of supervision unless the government can provide

individualized evidence that they can be repatriated to Iraq and that it is

significantly likely that their immigration proceedings will conclude within nine

months of the date when they were first taken into custody. This is Petitioners’

Zadvydas Claim.

14. The Zadvydas Claim applies to all of the detained named Petitioners,

Usama Hamama, Ali Al-Dilaimi, Qassim Al-Saedy, Abbas Al-Sokaini, Atheer Ali,

Moayad Barash, Jami Derywosh, Anwar Hamad, Jony Jarjiss, Mukhlis Murad,

Habil Nissan, Adel Shaba, and Kamiran Taymour.

15. The Zadvydas Claim also applies to all detained members of the
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Primary Class. As set out in the simultaneously filed Amended Motion for Class

Certification, the Primary Class is defined as:

All Iraqi nationals in the United States who had final orders of
removal on March 1, 2017, and who have been, or will be, detained
for removal by U.S. Immigration and Customs Enforcement.

All detained Primary Class members, whether held under 8 U.S.C. § 1231 or 8

U.S.C. § 1226, seek relief from detention based on the Zadvydas Claim.

16. Even if removal is reasonably foreseeable, detention must be

reasonably related to its purpose, which is to protect against danger or flight risk.

When detention is prolonged, this requires an individualized hearing before an

impartial adjudicator. This is Petitioners’ Prolonged Detention Claim, and it is

grounded in the bedrock due process requirement that civilly detained persons are

entitled to meaningful procedures to insure that the purposes of detention are being

served. Zadvydas, 533 U.S. at 690–701. Because the purpose of immigration

detention is to protect against danger and flight risk, immigration detention

requires an individualized hearing on these issues.

17. The Prolonged Detention Claim is brought on behalf of two sub-

classes, the Detained Final Order Subclass and the Mandatory Detention Subclass,

as well as for Named Petitioners who are putative class representatives for each

subclass. For the Detained Final Order Subclass the putative class representatives

are Usama Hamama, Ali Al-Dilaimi, Qassim Al-Saedy, Abbas Al-Sokaini,
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Moayad Barash, Jami Derywosh, Jony Jarjiss, Mukhlis Murad, and Adel Shaba.

For the Mandatory Detention Subclass the putative class representatives are Atheer

Ali, Anwar Hamad, and Kamiran Taymour. Members of both subclasses are

suffering prolonged detention without an individualized hearing before an

impartial adjudicator on danger or flight risk.

18. The Detained Final Order Subclass is defined as:

All Class Members with final orders of removal, who are currently or will be
detained in ICE custody.

Those individuals are detained under the post-final-order statute, 8 U.S.C. § 1231,

which provides for a 90-day removal period that has now passed for virtually all

class members.

19. After 90 days, individuals detained under 8 U.S.C. § 1231 are entitled

by law to a post-order custody review (POCR) to determine if ICE will continue to

detain them beyond the removal period, or release them under an order of

supervision. This custody review requires consideration of a number of factors,

including danger or flight risk. 8 C.F.R. §§ 241.4(e)–(f).

20. Members of the Detained Final Order Subclass are being subjected to

prolonged detention without having received any meaningful custody determ-

inations. Rather, it seems ICE has instituted an across-the-board policy: individuals

who are subject to the Hamama injunction will not be released. Those Petitioners

who have received POCRs have received boilerplate denials stating: “You have a
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final order of removal from the United States and ICE is actively pursuing your

removal.” Other Petitioners have not received a POCR at all. Some Petitioners,

class members and their attorneys have been told by ICE personnel that the

Hamama litigation prevents release and relieves ICE from the obligation to

conduct POCRs, and that the decision not to release was made at headquarters.

21. The Prolonged Detention Claim is also brought by the Mandatory

Detention Subclass, defined as:

All Class Members whose motions to reopen have been or will be
granted, and who are currently or will be detained in ICE custody
under the purported authority of the mandatory detention
statute, 8 U.S.C. § 1226(c).

22. Individuals who have won their motions to reopen are detained under

the pre-final-order detention statute, 8 U.S.C. § 1226. Respondents are subjecting

the Mandatory Detention Subclass members to detention under 8 U.S.C. § 1226(c),

which provides for the mandatory detention of persons with certain criminal

convictions without the opportunity for a bond hearing. Such mandatory detention

for a prolonged period of time raises serious constitutional problems. In light of

these problems, all circuit courts to consider the issue, including the Sixth Circuit,

have construed the mandatory detention statute as only authorizing such detention

for a “reasonable” period of time. Ly, 351 F.3d at 273.

23. Because both the Detained Final Order Subclass and the Mandatory

Detention Subclass are unlawfully being subjected to prolonged detention without
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an individualized determination of danger or flight risk, they seek to be returned to

the community under orders of supervision (as they were before), unless

Respondents (a) conduct individualized bond determinations in the administrative

immigration court system, or (b) provide evidence to the Court that Subclass

members pose a danger or flight risk that cannot be mitigated by alternative

conditions of release and/or supervision, whereupon the Court shall set forth a

process for individualized hearings for persons for whom such evidence is

produced.

24. Petitioners’ third claim, the Section 1226 Claim, is brought by

Petitioners Atheer Ali, Anwar Hamad, and Kamiran Taymour, and the Mandatory

Detention Subclass. These individuals have won their motions to reopen but are

nevertheless being subjected to mandatory detention under the purported authority

of § 1226(c), despite the fact that (a) the mandatory detention statute does not

apply where the person has succeeded in reopening his/her case, because such

application would be unreasonable, Casas-Castrillon v. Dep’t of Homeland Sec.,

535 F.3d 942, 947–48 (9th Cir. 2008), see Ly, 351 F.3d at 271; and (b) as a

straightforward matter of textual interpretation, the statute authorizes mandatory

detention only where an individual is placed in civil immigration detention

“when . . . released” from their criminal sentence, and here Petitioners were

released from their criminal sentences years before their current period of

2:17-cv-11910-MAG-DRG   Doc # 138   Filed 11/07/17   Pg 9 of 60    Pg ID 3346



10

detention.

25. Because 8 U.S.C. § 1226(c) does not apply, the relevant detention

authority is 8 U.S.C. § 1226(a), which authorizes discretionary release on bond,

and pursuant to regulations, provides for immigration judge bond hearings in most

circumstances. 8 U.S.C. § 1226(a); 8 C.F.R. § 1236.1(d). The Court should

therefore order that Petitioners Atheer Ali, Anwar Hamad and Kamiran Taymour

and members of the Mandatory Detention Subclass receive immediate individ-

ualized bond hearings pursuant to 8 U.S.C. § 1226(a), so that they can be released

if that hearing demonstrates that they are neither a danger or a flight risk.

26. Finally, Petitioners ask that this Court clarify the existing stay of

removal to address prejudice to those Petitioners who filed motions to reopen their

immigration proceedings prior to receiving their A-files and Records of

Proceedings (the A-File/ROP Claim).

27. As this Court has already held, for any individual in removal

proceedings, access to individual A-Files and Records of Proceedings is critical to

fair adjudication and due process. The Court ordered prompt production of the files

to class members, and was later forced to set dates certain of November 6, 2017

and November 27, 2017, due to Respondents’ failure to provide the files. See Op.

& Order Granting Pet’rs’ Mot. for Prelim. Inj., ECF 87, Pg.ID# 2323; Order

Regarding Further Proceedings, ECF 115, Pg.ID# 2943. Although Respondents
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have not yet produced the files, they have nonetheless continued to pursue removal

for individuals who filed emergency motions to reopen prior to receiving the files.

28. Petitioners ask that this Court clarify that the Preliminary Stay of

Removal/Preliminary Injunction (ECF 87) also stays removal of Petitioners who

filed their motions to reopen before receipt of their A-Files and Records of

Proceedings until they have a reasonable opportunity to submit motions to

supplement or reconsider their previously filed motions once they have received

their A-Files and Records of Proceedings from Respondents, and for the time it

takes for these motions to be adjudicated.

WHEREFORE, for the reasons set forth in the accompanying brief and

pursuant to Fed. R. Civ. P. 65, Petitioners respectfully request this Court to enter

preliminary relief as follows:

The Zadvydas Claim

1. DECLARE that: Detained Petitioners and detained members of the Primary
Class have provided good reason to believe that their removal is not
significantly likely in the reasonably foreseeable future. Respondents must
therefore respond with evidence sufficient to rebut that showing.

2. And ORDER that: The detained Petitioners and detained members of the
Primary Class shall be released under orders of supervision within 14 days
unless Respondents by that date provide to the Court individualized
evidence that:

a) Either ICE has secured travel documents from Iraq for that individual
detainee or Iraq has agreed to the repatriation of that detainee without
travel documents, and
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b) It is significantly likely that the individual detainee’s immigration
proceedings, including any appeals to the Board of Immigration Appeals
and to the federal Courts of Appeal, will be concluded within nine
months from the date on which the detainee was first taken into ICE
custody.

The Prolonged Detention Claim

3. DECLARE that: The Due Process Clause bars prolonged detention without a
hearing by an impartial adjudicator on the issues of danger and flight risk;
Respondents have failed to provide such a hearing to Petitioners Usama
Hamama, Ali Al-Dilaimi, Qassim Al-Saedy, Abbas Al-Sokaini, Atheer Ali,
Moayad Barash, Jami Derywosh, Anwar Hamad, Jony Jarjiss, Mukhlis
Murad, Adel Shaba, and Kamiran Taymour, and to members of the
Mandatory Detention and Detained Final Order Subclasses.

4. And ORDER that: Petitioners Usama Hamama, Ali Al-Dilaimi, Qassim Al-
Saedy, Abbas Al-Sokaini, Atheer Ali, Moayad Barash, Jami Derywosh,
Anwar Hamad, Jony Jarjiss, Mukhlis Murad, Adel Shaba, and Kamiran
Taymour, and members of the Detained Final Order and Mandatory
Detention Subclasses, if not released pursuant to paragraph 2 above, shall be
released under orders of supervision within 14 days unless Respondents by
that date either (a) conduct individualized bond determinations in the
administrative immigration court system or (b) provide to the Court
individualized evidence of danger or flight risk that cannot be mitigated by
alternative conditions of release and/or supervision, whereupon the Court
shall order a process for individualized hearings for persons for whom such
evidence is produced.

The Section 1226 Claim

5. DECLARE that: The mandatory detention statute, 8 U.S.C. § 1226(c), does
not apply to individuals in reopened removal proceedings, or to individuals
taken into immigration custody months or years after they were released
from criminal custody. Petitioners Atheer Ali, Anwar Hamad, and Kamiran
Taymour, and members of the Mandatory Detention Subclass are therefore
detainable only under 8 U.S.C. § 1226(a) and are eligible for bond hearings
in immigration court.

6. And ORDER that: Petitioners Atheer Ali, Anwar Hamad, and Kamiran
Taymour, and members of the Mandatory Detention Subclass, if not released
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pursuant to paragraphs 2 or 4 above, shall receive immediate individualized
bond determinations pursuant to 8 U.S.C. § 1226(a).

The A-File/ROP Claim

7. Clarify the Court’s existing stay of removal so that Petitioners who filed
motions to reopen their immigration cases prior to receiving their A-files and
Records of Proceedings are protected from removal for three months after
receipt of these files, in order to allow them to submit motions to supplement
or reconsider their previously filed motions, and for the time it takes for
those motions to be adjudicated.

Miscellaneous

8. Schedule a status conference to be held promptly after the 14-day period for
implementation of this Court’s order, so that the Court and the parties can
discuss appropriate procedures for reviewing the detention of any named
Petitioners or class members who remain detained.

Date: November 7, 2017

Respectfully submitted,

Michael J. Steinberg (P43085)
Kary L. Moss (P49759)
Bonsitu A. Kitaba (P78822)
Miriam J. Aukerman (P63165)
AMERICAN CIVIL LIBERTIES
UNION FUND OF MICHIGAN
2966 Woodward Avenue
Detroit, Michigan 48201
(313) 578-6814
msteinberg@aclumich.org

Kimberly L. Scott (P69706)
Wendolyn Wrosch Richards (P67776)
Cooperating Attorneys, ACLU Fund
of Michigan
MILLER, CANFIELD, PADDOCK
and STONE, PLC
101 N. Main St., 7th Floor

Judy Rabinovitz (NY Bar JR-1214)
Lee Gelernt (NY Bar NY-8511)
ACLU FOUNDATION
IMMIGRANTS’ RIGHTS PROJECT
125 Broad Street, 18th Floor
New York, NY 10004
(212) 549-2618
jrabinovitz@aclu.org

Margo Schlanger (N.Y. Bar 2704443)
Samuel R. Bagenstos (P73971)
Cooperating Attorneys, ACLU Fund
of Michigan
625 South State Street
Ann Arbor, Michigan 48109
734-615-2618
margo.schlanger@gmail.com
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Ann Arbor, MI 48104
(734) 668-7696
scott@millercanfield.com

Nora Youkhana (P80067)
Nadine Yousif (P80421)
Cooperating Attorneys, ACLU Fund
of Michigan
CODE LEGAL AID INC.
27321 Hampden St.
Madison Heights, MI 48071
(248) 894-6197
norayoukhana@gmail.com

María Martínez Sánchez (NM Bar
126375)
AMERICAN CIVIL LIBERTIES
UNION OF NEW MEXICO
1410 Coal Ave. SW
Albuquerque, NM 87102
msanchez@aclu-nm.org

Susan E. Reed (P66950)
MICHIGAN IMMIGRANT RIGHTS
CENTER
3030 S. 9th St. Suite 1B
Kalamazoo, MI 49009
(269) 492-7196, ext. 535
Susanree@michiganimmigrant.org

Lara Finkbeiner (NY Bar 5197165)
Mark Doss (NY Bar 5277462)
Mark Wasef (NY Bar 4813887)
INTERNATIONAL REFUGEE
ASSISTANCE PROJECT
Urban Justice Center
40 Rector St., 9th Floor
New York, NY 10006
(646) 602-5600
lfinkbeiner@refugeerights.org

Attorneys for All Petitioners and Plaintiffs

William W. Swor (P21215)
WILLIAM W. SWOR
& ASSOCIATES
1120 Ford Building
615 Griswold Street
Detroit, MI 48226
wwswor@sworlaw.com

Attorney for Petitioner/Plaintiff
Usama Hamama
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STATEMENT OF ISSUES PRESENTED

1. Whether Petitioners have established a likelihood of success on the merits of

their claims, including:

a. Whether Petitioners have provided good reason to believe that their removal

is not significantly likely in the reasonably foreseeable future such that

release on an order of supervision is required unless the government rebuts

that showing?

Petitioners’ Answer: Yes

b. Whether due process and the Immigration and Nationality Act require that

individuals subject to prolonged immigration detention be afforded a hearing

before an impartial adjudicator on the issues of danger and flight risk?

Petitioners’ Answer: Yes

c. Whether the mandatory detention statute, 8 U.S.C. § 1226(c), does not apply

to individuals in reopened removal proceedings, or to individuals taken into

immigration custody months or years after they were released from criminal

custody for an offense that could trigger mandatory detention.

Petitioners’ Answer: Yes

2. Whether Petitioners’ continued detention constitutes irreparable harm?

Petitioners’ Answer: Yes
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3. Whether Petitioners’ interest in freedom from detention that is not required to

secure their possible removal outweighs any interests of Respondents in

continuing that detention?

Petitioners’ Answer: Yes

4. Whether the public interest supports Petitioners’ claims to be free from

detention while they contest their removal to Iraq?

Petitioners’ Answer: Yes

5. Whether Class Members who filed motions to reopen before receipt of their A-

Files and Records of Proceedings should receive protection from removal until

such time as they are able to submit motions to supplement or reconsider their

previously filed motions, and for the time it takes for these motions to be

adjudicated.

Petitioners’ Answer: Yes
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INTRODUCTION

This Court’s July 24, 2017 stay of removal has been extraordinarily

effective: 164 class members have filed Motions to Reopen (MTRs); 85 have been

fully adjudicated, of which close to 90% have been granted. Just 10 cases have

been adjudicated on the merits in immigration court, but every single one has

resulted in grants of relief or protection.

Yet nearly all the named Petitioners and class members (“Petitioners”)

remain detained—some whose MTRs or reopened proceedings are pending, others

who have yet to file MTRs as they await court-ordered production of their immi-

gration records. 80% have already been held for four or more months, 20% for five

or more, with the prospect of additional months and even years of detention as

their cases wend their way through the administrative immigration court system.

For any particular class member, it is far from clear that Iraq will accept

repatriation at all, much less in the reasonably foreseeable future. Moreover,

Respondents have made no individualized determination that Petitioners—who

have lived in the community for years, often decades—pose a danger or flight risk

that would justify their detention.

Prolonged detention of individuals whose removal is not reasonably fore-

seeable, or who pose no danger or flight risk, violates both the Constitution and the

Immigration and Nationality Act (INA). The Petitioners, on behalf of a class with
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two subclasses, therefore seek preliminary relief from such detention—either

release under orders of supervision or individualized hearings before an impartial

adjudicator on danger and flight risk.

STATUTORY AND REGULATORY FRAMEWORK

Two general immigration detention statutes are involved here. The first, 8

U.S.C. § 1231, governs detention of persons with final orders of removal. It

requires the government to effectuate removal within 90 days (the “removal

period”), during which the person “shall . . . [be] detain[ed].” 8 U.S.C. §§

1231(a)(1)(A), 1231(a)(2). Those ordered removed for certain reasons, including

for specified criminal convictions or because they are determined to be a danger or

flight risk, “may be detained beyond the removal period.” Id. § 1231(a)(6).

The second statute, 8 U.S.C. § 1226, provides generally for discretionary

detention for individuals in removal proceedings, see § 1226(a), but mandates

detention of certain persons with criminal convictions who are in removal pro-

ceedings, see § 1226(c). With some exceptions, an individual detained under

§ 1226(a) is entitled to an immigration judge bond hearing; an individual detained

under § 1226(c) is not. Individuals litigating a motion to reopen have final removal

orders and are subject to detention pursuant to § 1231. If they win, they are no

longer subject to a final order, and the authority for their detention shifts to § 1226.

The regulations provide two avenues for release of individuals in post-final

2:17-cv-11910-MAG-DRG   Doc # 138   Filed 11/07/17   Pg 25 of 60    Pg ID 3362



3

order detention under § 1231. First, they may be released where there is “no signi-

ficant likelihood of removal in the reasonably foreseeable future,” 8 C.F.R.

§§ 241.13(a), (c), (h)(1). Second, even if removal is reasonably foreseeable, ICE

must conduct a 90-day Post-Order Custody Review (“POCR”) to consider release

of those who pose no danger or flight risk. See id. §§ 241.4(e)–(f), 241.13(b)(1).

Persons released are placed on orders of supervision. Id. §§ 241.4(j), 241.14(h).

A person released because there is no significant likelihood of removal in

the reasonably foreseeable future may be (re-)detained under two circumstances:

first, if the person violates a condition of release, id. § 241.13(i)(1), and, second, if

changed circumstances create a “significant likelihood that the alien may be re-

moved in the reasonably foreseeable future,” id. § 241.13(i)(2). In either case, ICE

must provide notification of the reasons for revocation, conduct a prompt informal

post-detention interview, and afford an opportunity to respond to the reasons for

revocation. “The revocation custody review will include an evaluation of any

contested facts relevant to the revocation and a determination whether the facts as

determined warrant revocation and further denial of release.” Id. § 241.13(i)(3).

FACTS

A. THE NAMED PETITIONERS ARE SUFFERING UNJUSTIFIED
AND PROLONGED DETENTION

Nearly all of the named Petitioners and class members have already been de-

tained for over four months, Ex. 1, Schlanger ¶ 32, despite the fact that it is unclear
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whether, or when, they will be removed to Iraq, and even though they pose no

danger or flight risk. The named Petitioners’ stories are representative of the class

members’ experiences. Three of their cases are summarized here.

Abbas Al-Sokaini is a 52-year-old Iraqi national, a father and grandfather,

who came to the U.S. more than 20 years ago as a refugee. At the time of his arrest

he was living in Albuquerque, New Mexico working three jobs to support his fam-

ily. On June 20, 2017, he was arrested without warning, based on a 2003 order of

removal he received after pleading no contest to two drug charges sixteen years

ago—convictions for which he was not incarcerated. ICE transferred him to a

Texas detention center four hours away from his family, making it difficult to

retain counsel. Mr. Al-Sokaini eventually managed to obtain counsel and is waiting

on receipt of his A-File and Record of Proceedings to file a MTR. Once he does

receive his records, it will take up to three months to file a MTR, and then

anywhere from several months to over a year for that motion to be finally decided.

If he wins his MTR, ICE will likely subject him to mandatory detention under §

1226(c), as it did for more than seven months in 2003-2004, when he was initially

placed in removal proceedings. Adjudication of his reopened proceedings will take

more months or years. No matter how his case resolves, he faces the real prospect

of more than a year in detention—despite the fact that for more than a decade he

complied with an order of supervision and despite abundant evidence that he
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presents neither a flight risk nor danger. Moreover, even if he were to ultimately

lose his challenge to removal, it is unclear that he can be removed to Iraq. He was

recently told by ICE personnel that Iraq has not issued travel documents for him.

For this reason, and because Mr. Al-Sokaini suffers from medical problems, his

deportation officer recommended his release from detention. But on October 26,

2017, his attorney received a boilerplate POCR denial, stating: “You have a final

order of removal from the United States and ICE is actively pursuing your

removal.” The deportation officer later told Mr. Al-Sokaini that the decision came

from “Washington.” Ex. 2, Al-Sokaini ¶¶ 5, 9–11, 14–16. There are approximately

141 detained class members who, like Mr. Al-Sokaini, have not yet filed MTRs.

Ex. 1, Schlanger ¶ 20.

Kamiran Taymour arrived in the U.S. nearly 25 years ago as a refugee

after his father was tortured and his mother and brother were both shot. Prior to his

arrest, he lived in Ann Arbor, Michigan with his wife and three young children, all

U.S. citizens. He was ordered removed in 2011 based on marijuana convictions,

spent six months in immigration detention, and was then released on an order of

supervision. On June 11, 2017, ICE arrested Mr. Taymour and revoked his order of

supervision allegedly because he had failed to provide an Iraqi travel document,

even though he had previously attempted to obtain such documents and was denied

because he could not prove Iraqi citizenship. Mr. Taymour filed an MTR which
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was granted in late August. Nonetheless, he remains incarcerated because ICE

considers him subject to mandatory detention. Ex. 3, Taymour ¶¶ 13–17; Ex. 17,

Abrutyn ¶¶ 9, 12. He could face months or years of detention while his merits case

is decided. See Facts, Section D. Even if he wins, if the government appeals, he

will be subject to mandatory detention during that appeal. Ex. 17, Abrutyn ¶ 12.

Fifty-nine class members are similarly detained even though their MTRs have been

granted, a number that is likely to grow; the vast majority are subjected to

mandatory detention. Ex. 1, Schlanger ¶ 31.

Adel Shaba, a Michigan resident, father, and grandfather, came to the U.S.

37 years ago as a refugee. More than 28 years ago he was convicted of a drug of-

fense and subsequently ordered removed. He has not reoffended and has been liv-

ing in the community under an order of supervision for 14 years. ICE arrested him

on June 11, 2017, and notified him that his supervised release was being revoked

due to his “failure to provide Iraqi travel document.” He has repeatedly but unsuc-

cessfully attempted to obtain travel documents. On June 20, his daughter applied

for travel documents for him again, but was again told that Iraq was unable to con-

firm his nationality. Mr. Shaba’s attorney provided ICE with a detailed 203-page

information packet showing that he poses neither flight risk nor danger; his doctor

urged his release because Mr. Shaba, who is 67, has significant medical issues.

Nevertheless, ICE issued him a boilerplate POCR denial on September 7, 2017,
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stating: “You have a final order of removal from the United States and ICE is

actively pursuing your removal.” Mr. Shaba’s wife has been struggling to pay the

mortgage, heat their home, and even to buy food. Mr. Shaba’s MTR, filed on June

23, 2017 without an A-file or Record of Proceedings, is pending in the BIA. Ex. 4,

Shaba ¶¶ 3, 9, 12–14, 18–19, 24–28, 32–34. There is no way to know how long its

adjudication will take. If he loses his MTR, he will likely be incarcerated for at

least an additional six months and as much as two more years while he appeals to

the Sixth Circuit. See Facts, Section D. There are approximately 79 class members

who, like Mr. Shaba, have filed MTRs that remain pending. Ex. 1, Schlanger

¶¶ 18-20.

B. PETITIONERS WERE LIVING IN THE COMMUNITY BECAUSE
IRAQ WOULD NOT ACCEPT THEIR REPATRIATION

The Department of Homeland Security does not have the capacity to detain

everyone currently in immigration proceedings, and therefore uses a variety of alt-

ernatives to detention. Ex. 18, Brané ¶¶ 11, 15–18, 27; Ex. 19, Bajoka ¶¶ 4–9; Ex.

20, Maze ¶ 25. ICE normally uses orders of supervision for non-citizens who have

final removal orders. See Ex. 17, Abrutyn ¶¶ 21, 34. They must comply with

certain conditions such as regularly notifying ICE of address and employment

information; not leaving the state without permission; and assisting ICE in

obtaining travel documents. Id. ¶ 22. If removal becomes less likely, or if the

noncitizen has proven her/himself trustworthy, ICE often relaxes reporting
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requirements. Id. ¶ 25. If an individual has been under supervision for an extended

period, it is very likely that the individual has complied, as otherwise the individual

would have been taken back into custody. Id. ¶ 27.

Prior to their recent arrests, all of the named Petitioners and most of the class

members had been living in the community under such orders, often for decades.

Although some had been detained when their removal orders were first entered,1

they were released back to the community because Iraq would not accept them for

repatriation. After release, they raised children, built businesses, and contributed to

public life. Most were required to report to ICE only once a year. See Petitioner

Decls., Exs. 2–15; Ex. 19, Bajoka ¶¶ 3, 7–8.

When ICE decided to redetain them, most Petitioners were given no advance

notice that—let alone why—their supervision orders were being revoked2; after the

fact, many received boilerplate letters that revocation was due to their failure to

obtain Iraqi travel documents.3 In fact, however, Petitioners have tried to obtain

1 Ex. 11, Derywosh ¶ 7 (13 months in 1999); Ex. 13, Jarjiss ¶ 6 (11 months in
2000); Ex. 6, Al-Dilaimi ¶ 8 (4 months in 2004); Ex. 8, Al-Saedy ¶ 9 (several
months in 2004); Ex. 2, Al-Sokaini ¶ 11 (5 months in 2003–04); Ex. 12, Hamad
¶ 10 (3 months in 2014-15); Ex. 3, Taymour ¶ 10 (3 months in 2011).
2 See, e.g., Ex. 23, Abraham ¶ 5; Ex. 17, Abrutyn ¶ 32; Ex. 5, Hamama ¶¶ 8–14; Ex.
11, Derywosh ¶ 9; Ex. 15, Nissan Decl., ¶¶ 8–11.
3 See, e.g., Ex. 21, Andrade ¶ 11 (24 of 25 revocation notices obtained by
Petitioners base revocation on “Failure to provide Iraqi travel document”, and
remainder do not specify a reason), Ex. C.
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such documents, including very recently, but Iraq has denied those requests.4 In

revoking release, ICE presented no evidence that Iraq was willing to issue travel

documents or otherwise accept any given Petitioner for repatriation. Such

repatriations involve enormous logistical and political hurdles. Schultz Decl., ECF

81-4, Pg.ID# 2008. Thus, even if Petitioners are accepted for repatriation, the

process will take many months.

ICE also neither presented evidence nor made any findings that revocation

of Petitioners’ supervision orders was needed to prevent flight or danger to the

community pending removal. Not only have Petitioners been complying with their

orders of supervision and living safely in the community for years, but many of

them reported for supervision after the mass raids or affirmatively contacted ICE

knowing that they were likely to be taken into custody.5 Notably, ICE has not

detained all of the roughly 1,400 Iraqis who have final orders. And attorneys who

represent both recently detained class members and non-detained Iraqis report no

4 See Ex. 6, Al-Dilaimi ¶¶ 11–12 (tried 4 times, and wife tried again after his June
arrest); Ex. 2, Al-Sokaini ¶ 14 (deportation officer said in mid-September that U.S.
government unable to get his travel documents); Ex. 19, Bajoka ¶ 13 (Iraq has
never issued a travel document for any of his clients); Ex. 5, Hamama ¶ 12; Ex. 7,
Al-Issawi ¶ 11; Ex. 9, Ali ¶ 19; Ex. 10, Barash ¶ 24; Ex. 12, Hamad ¶ 12; Ex. 13,
Jarjiss ¶ 9; Ex. 14, Murad ¶ 13; Ex. 4, Shaba ¶¶ 12, 15; Ex. 3, Taymour ¶ 15.
5 See Ex. 7, Al-Issawi ¶ 10; Ex. 9, Ali ¶ 15; Ex. 11, Derywosh ¶ 10; Ex. 13, Jarjiss
¶¶ 7-12, 20; Ex. 14, Murad ¶ 12; Ex. 23, Abraham ¶ 5.
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discernable difference between the two groups.6 Thus, if and when Petitioners lose

their cases and if and when ICE is actually ready and able to deport Petitioners,

they can be asked to report to ICE then, rather than be held for months and years

before their removal can take place.7

C. PETITIONERS HAVE NOT RECEIVED AN INDIVIDUALIZED
DETERMINATION OF DANGER OR FLIGHT RISK

1. Petitioners Whose MTRs Have Been Granted Are Being Subjected To
Mandatory Detention.

Two named Petitioners won their MTRs, had bond hearings, and were

released on bond.8 However, three named Petitioners who won their MTRs remain

detained because of ICE’s overbroad application of § 1226(c), the mandatory

detention statute; they have been denied any individualized consideration of danger

or flight risk.9 Class-wide, 59 of the 74 class members who have won MTRs

remain detained. Ex. 1, Schlanger ¶ 32. It is likely that virtually all are held under

§ 226(c) without the opportunity for bond. Id.

2. Petitioners With Final Orders Have Not Received Individualized
Determinations of Danger and Flight Risk.

6 See Ex. 17, Abrutyn ¶ 30; Ex. 23, Abraham ¶¶ 5, 12 (Iraqi clients who reported in
July were arrested but those who reported in October were not).
7 Ex. 17, Abrutyn ¶¶ 33–34 (other clients complying with orders of supervision
have remained in the community until scheduled departure date).
8 They are Petitioners Asker and Al-Issawi.
9 They are Petitioners Ali (see Ex. 9 ¶¶ 25–26), Hamad (see Ex. 12, ¶¶ 19, 23), and
Taymour (see Ex. 3, ¶ 16–17). Petitioner Barash is likely to be deemed subject to
§ 1226(c) if he wins his MTR. See Ex. 10, ¶ 21.
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None of the Petitioners who have final orders and are detained under § 1231

have received individualized determinations of danger or flight risk. They are le-

gally entitled to a POCR to determine whether they can be detained beyond the 90-

day removal period—a period that passed, for virtually all of them, years ago. 8

C.F.R. § 241.4(e)–(f). The regulations specify that POCRs must consider an indivi-

dual’s danger and flight risk, and that those who pose no danger or flight risk can

be released even if removal is reasonably foreseeable. Id. §§ 241.4, 241.13(b)(1).

Although Respondents have provided some—but not all10—class members

with POCRs, the process has been a sham. Petitioners who have received POCRs

have all received boilerplate denials, most stating: “You have a final order of re-

moval from the United States and ICE is actively pursuing your removal.”11

Finally, several Petitioners and attorneys have specifically been told by ICE

personnel that the Hamama litigation prevents release and relieves ICE from the

obligation to conduct POCRs, and that the decision not to release the Hamama

10 See Ex. 2, Al-Sokaini ¶¶ 13-17; Ex. 14, Murad ¶ 15; Ex. 15, Nissan ¶¶ 17-20.
11 See Ex. 13, Jarjiss ¶¶ 4, 21 (boilerplate denial despite no criminal history); Ex. 5,
Hamama ¶ 31; Ex. 6, Al-Dilaimi ¶ 21; Ex. 8, Al-Saedy ¶ 16; Ex. 9, Ali ¶ 21; Ex.
10, Barash ¶ 23; Ex. 11, Derywosh ¶¶ 9-19; Ex. 4, Shaba ¶ 33; Ex. 17, Abrutyn
¶ 3; Ex. 22, Free ¶¶ 4-5. Petitioners have collected 53 POCR decisions from class
members, of which 47 contain this boilerplate language; the remainder note the
person’s criminal history but contain no finding of dangerousness or flight risk.
Ex. 21, Andrade Decl., ¶¶ 6-8, Exs. A-B.
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detainees was made at ICE headquarters.12

D. PETITIONERS’ PROLONGED DETENTION COULD LAST YEARS

1. Petitioners Have Been Successful in Immigration Court.

164 (53%) of the class members have filed MTRs in either Immigration

Court or the BIA. So far, 74 MTRs have been granted, and 79 are pending. Ex. 1,

Schlanger ¶ 14. Just 11 MTRs have been finally denied within the immigration

court system—that is, denied by the BIA, or denied by an IJ with no remaining

time for appeal to the BIA. Id. ¶ 21. Thus the current administrative grant rate for

MTRs is 87%. Id. Only 10 of the reopened cases have proceeded to completion on

the merits in the immigration court; class members have obtained relief from the

immigration court in every one of those. Id. ¶ 22. The 15 named Petitioners have

procedural postures very like the class as a whole. Of the 15 named Petitioners, 6

have succeeded in reopening their cases, and 8 have MTRs pending in the BIA.

Exhibit 26 summarizes named Petitioners’ procedural status. Abdulkar Al-

Shimmary, who was a named Petitioner in the 1st Amended Petition, is no longer

in the case because he succeeded first on his MTR and then in winning termination

of removal proceedings altogether. See Ex. 32, Al-Shimmary ¶¶ 6–8. He is omitted

from the 2nd Amended Petition.

12 See Ex. 24, Yacou ¶ 7 (told he did not receive a POCR because “the clock has
stopped because of the pending litigation of the Hamama case”); Ex. 23, Abraham
¶¶ 6, 11–12, 16; Ex. 8, Al-Saedy ¶¶ 18–19; Ex. 2, Al-Sokaini ¶¶ 14–16; Ex. 25,
Jahanaian ¶¶ 7–13; Ex. 22, Free ¶¶ 5, 8–9; Ex. 32, Al-Shimmary, ¶ 11.
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2. The Immigration Court System Will Take Many Months or Years to
Resolve Petitioners’ Immigration Cases.

Petitioners have strong claims given the likelihood of persecution, torture or

death in Iraq. This is why they are winning both reopening and their merits cases.13

It is likely that most Petitioners will not, in the end, be removed because they will

win some kind of relief or protection from removal. See Ex. 22, Free ¶ 14; Ex. 1,

Schlanger ¶ 17; Ex. 19, Bajoka ¶ 19. However, because of the length of time it

takes to adjudicate both MTRs and the underlying substantive relief, Petitioners

face many months or years of incarceration before those decisions are made. Even

if they ultimately lose, it will be months or years before the government can

execute any removal order.14

Table A summarizes the time needed to litigate a MTR, including appeals,

and, if the motion is granted, to litigate the merits case that follows.15 A Petitioner

who has not yet filed an MTR has three more weeks to wait (until November 27)

for court-ordered production of the necessary immigration files, before the time

frames on the table even begin, and then another three months to prepare the

motion. Once begun, the MTR process can be expected to take many months or

13 Ex. 20, Maze ¶ 10; Ex. 1, Schlanger ¶ 17.
14 See Ex. 20, Maze ¶¶ 11–21; Ex. 17, Abrutyn ¶¶ 15–18; Ex. 27, Realmuto ¶¶ 12-
23; Ex. 28, Scholten ¶¶ 23–27; Ex. 22, Free ¶¶ 16–18.
15 Table A is based on the declarations of immigration practitioners and data on
processing rates. See Ex. 17, Abrutyn ¶¶ 15–18; Ex. 20, Maze ¶¶ 11–20; Ex. 27,
Realmuto ¶¶ 12–23; Ex. 28, Scholten ¶¶ 10–32; Ex. 1, Schlanger ¶¶ 25–27.

2:17-cv-11910-MAG-DRG   Doc # 138   Filed 11/07/17   Pg 36 of 60    Pg ID 3373



14

even years, as can the merits adjudication that follows reopening. Even a Petitioner

whose MTR is already in the BIA—whether on appeal or because that is where the

motion was filed—will have months or years of subsequent litigation. If the motion

is denied in the BIA, litigation moves to the Court of Appeals,16 where Petitions for

Review (PFRs) typically take 6 months to two years to resolve. Ex. 1, Schlanger

¶ 27. If the motion is granted, litigation moves to immigration court for a merits

decision which will take many more months or years.

Table A: Motion to Reopen Adjudication Time
A. Motion To Reopen (MTR)

Process Time
Cumulative time,
if the detainee loses at every stage

Prepare MTR 3 months 3 months
Immigration Court* 1-3 months 4 to 6 months
BIA 3 months+ 7-9 months+
PFR 6 months-2 years 13 months to 2 years, 9 months +
* Because of the procedural history of their cases, some class members have or
will file their Motions to Reopen directly in the BIA, and will therefore skip this
step.
B. On Grant of Motion To Reopen at Any Stage: Decision on the Merits

Process Time
Additional cumulative time,
if the detainee wins above

Immigration Court 1-2 months + 1-2 months +
BIA 6 months + 7-8 months +
PFR 6 months-2 years 13 months to 2 years, 8 months +

If a Petitioner wins, some of the steps in Table A may be omitted. Even so,

the very shortest period of time to be expected for resolution—when the noncitizen

16 The Courts of Appeal can be expected to grant stays of removal, given the grave
harm of erroneous removals. See Nken v. Holder, 556 U.S. 418 (2009).
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wins quickly, without any appeals at all—is at least 6 months from the date of

production of the A-File and ROP: 3 months to prepare the MTR, 1-3 months for

its adjudication by an IJ, and at least 2 months for merits adjudication by the IJ.

For Petitioners in detention since June, who will receive their files on November

27, this adds up a year of detention at a minimum.

The actions of the government have extended the likelihood of prolonged

detention. The decision to detain hundreds of Iraqi nationals at the same time

created logistical hurdles to finding representation. See Reed Decl., ¶¶ 6, 15, ECF

77-12, Pg.ID# 1798, 1801. The government has delayed providing necessary im-

migration files and has taken unusual litigation steps—such as filing interlocutory

appeals when immigration judges have granted MTRs—that can cause delays. The

government has opposed a motion in the Detroit Immigration Court seeking a

consolidated hearing on common fact issues, such as country conditions, a step that

would clearly expedite hearings in light of the pressing volume of cases. And it has

continued to detain individuals who obtain CAT deferral of removal, purportedly

to look for other countries to accept the removal of these individuals, an unlikely

prospect. See Ex. 23, Abraham ¶ 18; Ex. 20, Maze ¶ 17.

E. PETITIONERS AND THEIR FAMILIES ARE SUFFERING SEVERE
HARM AS A RESULT OF THEIR PROLONGED DETENTION.

Detention undermines the ability of detainees to obtain counsel and access

immigration relief, as well as their physical and mental health and family unity.

2:17-cv-11910-MAG-DRG   Doc # 138   Filed 11/07/17   Pg 38 of 60    Pg ID 3375



16

Ex. 18, Brané ¶¶ 10–12. For example, Mr. Al-Dilaimi is suffering significant

medical deterioration in detention, but ICE has not responded to his request for

humanitarian release. Mr. Murad, who has limited mobility, has been confined to a

wheelchair and suffered panic attacks. Mr. Al-Saedy, a diabetic, was assaulted and

injured.17

The toll on Petitioners’ families has likewise been severe, as children have

struggled with the sudden loss of a parent, wives with the loss of a husband, and

elderly parents with the loss of a care-giving son.18 Many Petitioners were their

family’s primary source of income; now many of those families are struggling to

survive, even losing their homes or being forced to close their businesses.19

Several named Petitioners and other class members are so desperate that

they have gone on hunger strikes in the hope of drawing attention to their plight.

See, e.g., Ex. 10, Barash ¶ 19; Ex. 8, Al-Saedy ¶ 17; Ex. 22, Free ¶ 12. Other class

members, faced with the prospect of seemingly indefinite detention, are

considering giving up and agreeing to be removed to Iraq, despite the grave

dangers they face. Ex. 20, Maze ¶¶ 21–22.

17 Ex. 6, Al-Dilaimi ¶¶ 16, 20, 23; Murad ¶¶ 5–10; Ex. 8, Al-Saedy ¶¶ 19–22. See
also Ex. 5, Hamama ¶¶ 27–30; Ex. 13, Jarjiss ¶ 23; Ex. 15, Nissan ¶¶ 13–15; Ex. 4,
Shaba ¶¶ 24–26.
18 See, e.g., Ex. 6, Al-Dilaimi ¶ 25; Ex. 10, Barash ¶¶ 6, 7, 17–18 (unable to care
and provide for his disabled child).
19 Ex. 3, Taymour ¶¶ 6, 18–19; Ex. 5, Hamama ¶¶ 19–20, 25-26; Ex. 6, Al-Dilaimi
¶ 26; Ex. 9, Ali ¶ 24; Ex. 10, Barash ¶¶ 7, 16; Ex. 12, Hamad ¶ 22.
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LEGAL STANDARD

Preliminary injunctions are governed by a four-factor test that examines: (1)

likelihood of success on the merits, (2) irreparable harm in the absence of relief,

(3) the balance of equities, and (4) the public interest. Winter v. Nat. Res. Def.

Council, 555 U.S. 7, 20 (2008). These are “factors to be balanced, not prerequisites

that must be met. Accordingly, the degree of likelihood of success required may

depend on the strength of the other factors.” In re DeLorean Motor Co., 755 F.2d

1223, 1229 (6th Cir. 1985). A court may, for example, grant a preliminary

injunction “where the plaintiff fails to show a strong or substantial probability of

ultimate success on the merits of his claim, but where he at least shows serious

questions going to the merits and irreparable harm which decidedly outweighs any

potential harm to the defendant.” Id. at 1229.

ARGUMENT

Petitioners and class members seek preliminary relief on four claims. First is

the Zadvydas Claim: for detained named Petitioners and the entire Primary Class,

detention is unlawful under both the Fifth Amendment’s Due Process Clause and

the INA. Because their removal is not “significantly likely in the reasonably

foreseeable future,” they are being unlawfully subjected to indefinite detention—

which is unauthorized by Congress and in violation of their constitutional rights.

Second is the Prolonged Detention Claim: for Petitioners who have not yet
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succeeded in reopening their immigration cases (that is, the Detained Final Order

Subclass, detained under 8 U.S.C. § 1231), and for those who have reopened their

cases but are detained under the purported authority of the mandatory detention

statute, 8 U.S.C. § 1226(c) (the Mandatory Detention Subclass), their prolonged

detention without an individualized assessment of danger and flight risk, by an

impartial adjudicator, also violates due process and is not authorized by statute.

Third is the Section 1226 Claim, asserted by the Mandatory Detention

Subclass and the four named Petitioners who have won their MTRs but are

detained under the purported authority of 8 U.S.C. § 1226(c). Section 1226(c),

properly construed, does not apply here for two independent reasons. It does not

apply to detention pending reopened proceedings. Moreover, it authorizes manda-

tory detention only where an individual is placed in immigration detention “when .

. . released” from his or her criminal sentence. Mandatory Detention Subclass

members are not encompassed by this language, because they were released from

any criminal incarceration years before their current immigration detention.

Because § 1226(c) does not apply, they are entitled to bond hearings under

§ 1226(a).

Fourth, with the A-File/ROP Claim, Petitioners seek clarification of this

Court’s July 24 Order, to ensure that class members are protected from removal

until they have opportunity to use information in newly-disclosed immigration
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records.

A. PETITIONERS HAVE A HIGH LIKELIHOOD OF SUCCESS

1. The Zadvydas Claim: Petitioners Are Being Unlawfully Detained
Because Their Removal Is Not Significantly Likely in the Reasonably
Foreseeable Future.

Immigration detention for the purpose of effectuating removal is authorized

only where there is a “significant likelihood of removal in the reasonably fore-

seeable future.” Zadvydas v. Davis, 533 U.S. 678, 701 (2001). Petitioners’

detention fails under this standard for two reasons. First, it remains unclear

whether Iraq will actually allow any particular individual’s repatriation—whether

by issuing travel documents or making other arrangements to accept removal—and

if so, how long that process will take. Second, for most it will take additional

months, if not years, for their MTRs and reopened proceedings to be finally

adjudicated, during which time the government is prohibited from removing them.

a. Petitioners Cannot Be Detained If Iraq Will Not Repatriate Them.

Zadvydas held that 8 U.S.C. § 1231(a)(6), the post-final-order detention

statute, authorizes detention only insofar as removal is “reasonably foreseeable.”

533 U.S. at 699. That is because, to satisfy due process, detention must “bear a

reasonable relation to the purpose for which the individual [was] committed.” Id. at

690 (citations omitted). Because the principal purpose of the post-final-order

detention statute is to effectuate removal, if removal is not feasible, detention bears

no reasonable relation to its purpose. Id. at 697. To avoid the serious constitutional
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problem that would be created if the statute authorized indefinite detention, the

Court construed § 1231(a)(6) to authorize detention only for a “period reasonably

necessary to secure removal”—presumptively six months. Id. at 699–701. After

this six-month period, if a detainee provides “good reason” to believe that his or

her removal is not significantly likely in the reasonably foreseeable future, “the

Government must respond with evidence sufficient to rebut that showing” Id. at

701. If the government fails to do so, the individual must be released under

conditions of supervision. Id. at 700. Moreover, as post-final-order detention

lengthens, what is considered “reasonably foreseeable” shrinks. Id. at 701. The due

process principles animating Zadvydas apply with equal force to the pre-final-order

detention statute, 8 U.S.C. § 1226. Because the principal purpose of such detention

is to effect removal, if removal is not reasonably foreseeable, then detention is not

reasonably related to its purpose.20

Zadvydas requires release here. As Respondents acknowledge, the named

Petitioners, and nearly all class members, were previously released by the govern-

ment based on the determination that their removal to Iraq could not be effected.

See, e.g., Mot. to Dismiss 2d Am. Class Pet., ECF 135, Pg.ID# 3305–06, 3312–13.

20 See, e.g., Ly v. Hansen, 351 F.3d 263, 271–73 (6th Cir. 2003) (applying
Zadvydas to construe pre-final-order mandatory detention statute as authorizing
detention only for reasonable period); Nadarajah v. Gonzales, 443 F.3d 1069, 1076
(9th Cir. 2006) (Zadvydas limits pre-final-order detention under 8 U.S.C.
§ 1225(b)).
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Many Petitioners were already subjected to post-final-order detention, some for

prolonged periods. See supra n.1. Yet neither prior to the re-detention of the

Petitioners (i.e., the “revocation” of their release) nor since has ICE provided any

particularized evidence that their removal can be effected in the “reasonably

foreseeable future.” The only evidence the government has provided is a

declaration stating that Iraq recently relaxed its repatriation requirements. See

Schultz Decl., ¶ 6, ECF 81–4, Pg.ID# 2007. But this is insufficient, as it provided

no individuated evidence that Iraq will accept repatriation of any particular

detainee. See Rosales-Garcia v. Holland, 322 F.3d 386, 415 (6th Cir. 2003)

(finding “no significant likelihood of removal in the reasonably foreseeable future”

where “government presented evidence of our continuing negotiations with Cuba

over the return of Cuban nationals excluded from the United States [but petitioners

were not] currently on a list of persons to be returned.”).

Notably, the regulations implementing Zadvydas, 8 C.F.R. § 241.13, make

clear that in order to revoke the release of someone who was released based on a

prior finding that release was not reasonably foreseeable, ICE must determine that

“on account of changed circumstances . . . there is a significant likelihood that the

alien may be removed in the reasonably foreseeable future.” 8 C.F.R.

§ 241.13(i)(2). Moreover, ICE guidance for revocation of release under the

regulations refers to “imminent” removal, suggesting that a more demanding
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foreseeability standard is required to revoke the release of an individual who was

previously released because removal was determined not to be foreseeable:

Revocation of Release Due to Changed Circumstances. Upon the determin-
ation that a released alien can be removed, the alien’s release may be
revoked and the alien may be returned to custody. . . . If the circumstances
under which an alien was taken back into custody no longer exist and his/her
removal is no longer imminent, the alien is to be released.

ICE Field Office Manual, U.S. DEP’T OF HOMELAND SEC’Y, p. 104 (Rev. March

27, 2006).21 The government’s vague representations about Iraq’s willingness to

relax its policies for issuing travel documents and accepting repatriations do not

meet this standard, particularly in light of Iraq’s repeated refusal to provide travel

documents to class members even after its alleged policy change.

Even if Iraq does agree to the repatriation of Iraqi nationals without travel

documents, that repatriation will necessarily take many months. ICE has explained

that each flight to Iraq requires “numerous diplomatic meetings with the govern-

ments of Iraq and other international partners,” describing “[t]he intensive diplo-

matic coordination and resources that go into planning such removal missions.”

Schultz Decl., ¶ 5, ECF 81-4, Pg.ID# 2006. See also id. at ¶ 8, Pg.ID# 2008

(arranging flights will be “time consuming, complicated and costly.”)

b. Petitioners’ Removal is Not Significantly Likely in the Reasonably
Foreseeable Future.

This Court’s stay of removal appropriately prohibits the government from

21 See www.ice.gov/doclib/foia/dro_policy_memos/09684drofieldpolicymanual.pdf.
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removing Petitioners while they litigate their MTRs, a process that will, as already

explained, take additional months or even years. See Table A, supra. Those indivi-

duals who win their MTRs—which is likely to be most—will face additional

months or years in detention. Their removal is, therefore, not significantly likely in

the reasonably foreseeable future

As the Sixth Circuit held in Ly, absent dilatory conduct, individuals fighting

removal should not be subjected to prolonged detention “merely because [they]

seek[] to explore avenues of relief that the law makes available to [them].” 351

F.3d at 272. They are “not responsible for the amount of time that such

determinations may take.” Id. Here government delay—particularly the failure to

promptly provide the necessary files—has contributed directly to Petitioners’

prolonged detention. See id. at 272 (“The mere fact that an alien has sought relief

from deportation does not authorize the INS to drag its heels indefinitely in making

a decision.”). Finally, it is unlikely for most Petitioners that removal proceedings

will in fact result in removal. See Facts D.1, D.2; Ly, 351 F.3d at 271 (“actual

removability” bears on the reasonableness of detention).

c. Respondents Must Release Petitioners or Rebut Their Showing That
Their Removal Is Not Likely in the Reasonably Foreseeable Future.

Petitioners have shown “good reason to believe that there is no significant

likelihood of removal in the reasonably foreseeable future.” Zadvydas, 533 U.S. at

680. Therefore they must be released unless the government “furnish[es] evidence
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sufficient to rebut that showing” for each individual detainee. Id. Petitioners ask

this Court to order that detained Petitioners and class members be released under

Orders of Supervision within 14 days, unless Respondents provide to the Court

individualized evidence that either ICE has secured that individual’s travel docu-

ments or Iraq has otherwise agreed to his or her repatriation, and that it is

significantly likely that the detainee’s immigration proceedings, including any

appeals, will be concluded within nine months from the detainee’s entrance into

ICE custody. The mechanics of any subsequent review process can wait until it is

known for how many individuals Respondents are presenting evidence. What

matters for this motion is that all detained Primary Class members are entitled to

the same procedural protections: an individualized showing that their removal is

significantly likely in the reasonably foreseeable future.

2. The Prolonged Detention Claim: Petitioners’ Prolonged Detention
without Individualized and Impartial Adjudication is Unlawful.

The bedrock due process requirement for civil detention is an individualized

hearing before an impartial decision-maker to ensure that the purposes of detention

are being served. See Zadvydas, 533 U.S. at 690 (citing, inter alia, United States v.

Salerno, 481 U.S. 739 (1987), Foucha v. Louisiana, 504 U.S. 71 (1992), Kansas v.

Hendricks, 521 U.S. 346 (1997)). Because the purpose of immigration detention is

to protect against danger and flight risk, immigration detention requires an individ-

ualized hearing on these issues. See Zadvydas, 533 U.S. at 700 (“[I]f removal is
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reasonably foreseeable, the habeas court should consider the risk of the alien’s

committing further crimes as a factor potentially justifying confinement within that

reasonable removal period”) (emphasis added); id. at 699 (purpose of detention is

“assuring the alien’s presence at the moment of removal”); id. at 690-91

(discussing twin justifications of preventing flight and protecting the community).

Moreover, “duration of commitment” must bear a “reasonable relation to its

purpose.” Jackson v. Indiana, 406 U.S. 715, 738 (1972).

Demore v. Kim, 538 U.S. 510 (2003), which carved out a narrow exception

to the individualized hearing due process requirement in upholding § 1226(c), is

not to the contrary. Demore relied on the government’s assertion that detention is

typically “brief”—what the Court understood to be a typical duration of one-and-a-

half months for cases without BIA appeals to five months for the small minority of

cases that were appealed. Id. at 530. The Court held that this “limited” period of

mandatory detention was statutorily authorized and satisfied due process because it

was reasonably related to the government’s purpose of preventing against danger

and flight risk. Id. at 528-29. The detention of both the Detained Final Order

Subclass and the Mandatory Detention Subclass will far exceed this brief period.

See Facts D; Argument A.1. Thus, for both Subclasses, continued detention

without an individualized determination of danger and flight risk by an impartial

adjudicator violates their constitutional and statutory rights.
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The post-final-order statute, 8 U.S.C. § 1231, was intended to effectuate the

prompt removal of individuals ordered removed. The mandatory detention

provisions of the pre-final-order statute, § 1226(c), were intended to prevent

release after criminal incarceration of potentially deportable non-citizens who

might flee or harm the public if released. Nothing in either statute or their

legislative history indicates that Congress intended to authorize the prolonged

detention—for months, even years—of individuals who were ordered removed

years or decades ago, who pose no danger or flight risk, and whose removal orders

are stayed while they pursue bona fide motions to reopen.22 Thus, both the Due

Process Clause, and the immigration statute construed in light of due process

concerns, require that Petitioners be afforded individualized determinations by an

impartial adjudicator that their continued detention is justified based on danger or

flight risk.

The case for release of both the Mandatory Detention and Detained Final

Order Subclasses, absent an impartial adjudicator’s individualized determination of

danger or flight risk, is supported by the fact that, prior to their re-detention, Peti-

tioners were complying with their conditions of supervision. That most of them

were subject to the least restrictive reporting conditions—annual reporting—is

22 See, e.g., Diouf v. Napolitano, 634 F.3d 1081, 1086 (9th Cir. 2011) (holding
“prolonged detention under § 1231(a)(6), without adequate procedural protections,
would raise serious constitutional concerns” and construing statute to require bond
hearings whenever detention exceeds or will inevitably exceed six months).
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strong evidence that they were not considered a danger or flight risk, as is the fact

that ICE’s purported justification for revoking release was not based on a violation

of supervision conditions, but rather on failure to obtain Iraqi travel documents that

Petitioners could not in fact obtain.23 The regulations authorize revocation of

release on only two grounds: violation of conditions or that circumstances make

removal now foreseeable. See 8 C.F.R. § 241.13(i). Moreover, the government

must conduct a revocation review to evaluate any “contested facts” and determine

“whether the facts as determined warrant” not only revocation, but also “further

denial of release.” Id. at § 241.13(i)(3). Respondents did not do so.

Moreover, for the Detained Final Order Subclass, § 1231(a)(6) does not

mandate detention beyond the 90-day removal period. Both Zadvydas and the

agency’s own regulations contemplate release of individuals who pose no danger

or flight risk. Zadvydas, 533 U.S. at 692. But the only process the government has

provided—and not all class members have received even this—is purely

administrative 90-day POCRs, which would be woefully inadequate to satisfy due

process even if the government had complied with the minimal regulatory require-

ments, which it has not. These custody reviews do not provide for an impartial

adjudicator; they place the burden on the detainee to establish lack of danger and

23 Violation of supervision conditions is essentially a proxy for danger or flight
risk, because the government can impose only conditions related to those purposes.
See U.S. v. Witkovich, 353 U.S. 194, 201–02 (1957) (construing post-final-order
conditions of supervision narrowly in order to avoid constitutional problem).
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flight risk; and they do not even require that individuals who meet this burden be

released, merely authorizing their release in the discretion of the agency. See 8

C.F.R. § 241.4; Zadvydas, 533 U.S. at 692 (citing inadequacies of administrative

review process as one factor warranting Court’s limiting construction of the

statute).

The relief Petitioners seek on this claim is that the Court order Respondents

to release members of the Detained Final Order and Mandatory Detention Sub-

classes under orders of supervision within 14 days, unless Respondents by that date

conduct individualized bond determinations in the administrative immigration

court system or provide individualized evidence of danger or flight risk that cannot

be mitigated by alternative conditions of release and/or supervision.24

3. The Section 1226 Claim: Members of the Mandatory Detention
Subclass Are Entitled to Bond Hearings under Section 1226(a).

Members of the Mandatory Detention Subclass have an additional statutory

right to immigration court bond hearings, because, for two reasons, the purported

authority for their detention, § 1226(c), does not apply.

a. Section 1226(c) Does Not Apply To Detention Pending Reopened

24 In Ly, the Sixth Circuit declined to order bond hearings, holding that the
constitutional problems created by prolonged detention without a “strong special
justification” could be resolved in habeas. 351 F.3d at 273. Petitioners’ proposed
relief is consistent with Ly, because this Court would not be ordering bond
hearings but rather, as in Ly, ordering relief in the absence of a bond hearing
(Particularly given the large number of cases to be decided here, Ly might not bar
such an order in any event.)
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Removal Proceedings.

Demore’s heavy reliance on the brevity of mandatory detention to find

§ 1226(c) constitutional demonstrates the unlawful nature of the unjustified

prolonged detention here. As the Sixth Circuit recognized in Ly v. Hansen—and as

other circuits uniformly agree in post-Demore cases—when noncitizens are

detained pending removal proceedings pursuant to the mandatory detention statute,

without a bond hearing, due process concerns limit such detention to a “reasonable

time,” and 8 U.S.C. § 1226(c) must be construed accordingly. 351 F.3d at 270.25

The Ninth Circuit has held that the mandatory detention statute does not

apply at all to individuals who are in reopened removal proceedings. Casas-

Castrillon v. Dep’t of Homeland Sec., 535 F.3d 942, 948 (9th Cir. 2008) (A

noncitizen “whose case is being adjudicated before the agency for a second time—

after having fought his case in this court and won, a process which often takes

more than a year—has not received expeditious process.”). Because they are not

properly subject to § 1226(c), their detention is instead governed by § 1226(a),

which provides for bond hearings before an immigration judge. Id. at 950.

This Court should follow this approach, reading § 1226(c) not to reach re-

25 See also Reid v. Donelan, 819 F.3d 486, 494 (1st Cir. 2016); Sopo v. Attorney
General, 825 F.3d 1199, 1212–13 (11th Cir. 2016); Lora v. Shanahan, 804 F.3d
601, 606 (2d Cir. 2015) (6 months); Chavez–Alvarez v. Warden York Cty. Prison,
783 F.3d 469, 478 (3d Cir. 2015) (6 months to 1 year); Rodriguez v. Robbins, 804
F.3d 1060, 1074–79 (9th Cir. 2015) (6 months), cert. granted sub. nom., Jennings
v. Rodriguez, 136 S.Ct. 2489 (2016).
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opened proceedings at all. While the Sixth Circuit has not addressed whether man-

datory detention should apply to reopened proceedings, its decision in Ly recog-

nized that the statute must be given a limiting construction in light of the due

process concerns posed by unreasonably prolonged detention. 351 F.3d at 269–70.

Ly therefore supports the argument here. Ly focused on several factors for

determining whether mandatory detention without a bond hearing was

unreasonable. These included “the length of detention to which the petitioner has

already been subjected, the likelihood of deportation, the potential length of the

detention into the future, the likelihood that release will frustrate the petitioner’s

actual deportation, and the danger to the community posed by the petitioner if

released.” Id. at 268. While Ly required the release of an individual unreasonably

detained, these same factors—each of which favors the Mandatory Detention

Subclass—also support a holding that § 1226(c) simply does not apply to these

reopened cases. Members of the Mandatory Detention Subclass have already been

subject to lengthy detention; have strong claims for relief; and show every indicia

of not being flight risks or danger. Therefore, § 1226(c) is best read not to apply to

reopened removal proceedings, generally, and not to apply to these reopened

proceedings in particular.

b. Section 1226(c) Does Not Apply To Individuals Who Were Living
in the Community Prior to Detention.

Mandatory Detention Subclass members are entitled to an immediate bond
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hearing before an immigration judge for another reason as well. They were not

taken into ICE custody “when . . . released” from criminal incarceration—as

required by the plain language of § 1226(c)—but rather years after they completed

serving their criminal sentence and returned to their families and communities.

Two courts of appeals and numerous district courts inside and outside this

Circuit have held that § 1226(c) “unambiguously imposes mandatory detention

without bond only on those aliens taken by the [Secretary] into immigration

custody ‘when [they are] released’ from criminal custody.” Preap v. Johnson, 831

F.3d 1193, 1197 (9th Cir. 2016), cert. pet. filed, Duke v. Preap, No. 16-1363 (U.S.

May 11, 2017); accord Castañeda v. Souza, 810 F.3d 15 (1st Cir. 2015) (affirming

the judgments below by an evenly divided en banc court); Mudhallaa v. Bureau of

Immigration & Customs Enf’t, No. 15-10972, 2015 WL 1954436 (E.D. Mich. Apr.

29, 2015) (Ex. 29); Rosciszewski v. Adducci, 983 F. Supp. 2d 910 (E.D. Mich.

2013).26 As such, § 1226(c) does not apply to class members who were detained by

ICE after returning to their communities years after their criminal release.

“[P]ermitting ICE to detain an alien under 8 U.S.C. § 1226(c) anytime after

the alien is released from custody would render the phrase ‘when the alien is

released’ meaningless.” Deluis-Morelos v. ICE Field Office Dir., No. 12-cv-1905-

26 But see Olmos v. Holder, 780 F.3d 1313 (10th Cir. 2015); Lora v. Shanahan, 804
F.3d 601 (2d Cir. 2015); Sylvain v. Attorney Gen. of U.S., 714 F.3d 150 (3d Cir.
2013); Hosh v. Lucero, 680 F.3d 375 (4th Cir. 2012).
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JLR, 2013 WL 1914390 at *6 (W.D. Wash. May 8, 2013) (Ex. 30); see also

Castañeda, 810 F.3d at 41. As one judge of this Court explained,

To read the statute in a manner that allows the Attorney General to take a
criminal alien into custody without regard to the timing of the alien’s release
from custody would render the ‘when the alien is released’ clause redundant
and therefore null.

Khodr v. Adducci, 697 F. Supp. 2d 774, 779 (E.D. Mich. 2010) (citation omitted).

The “when . . . released” requirement of § 1226(c) also makes practical

sense. When an individual is taken into custody immediately upon release from

criminal custody, there will be little evidence available, making a hearing in which

the noncitizen must prove that she is not a flight risk or a danger unlikely to result

in release. Where, by contrast, an individual has been living in the community, it

was sensible for Congress to provide for an individualized hearing.

Because § 1226(c) does not apply to Petitioners in the Mandatory Detention

subclass, because they are being detained years after their release from criminal

custody and who have reopened their proceedings, those subclass members are

detained under § 1226(a)—and are therefore entitled to an immediate bond

hearing.

4. The A-File Claim: Class Members Should Be Protected from
Removal If Prejudiced by Lack of Their A-Files/ROPs.

As this Court has already held, for individuals in removal proceedings,

access to A-Files and Records of Proceedings is critical to fair adjudication and
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due process. See Injunction Order, ECF 87, Pg.ID# 2356. The Court ordered

prompt production of the files, but was later forced to set dates certain of

November 6 and 27, due to Respondents’ failure to produce them. See Order Re

Further Proceedings, ECF 115, Pg.ID# 2943. Before providing the files,

Respondents continued to pursue removal for individuals who filed emergency

MTRs without them. Such individuals have therefore been forced to proceed

without the information that is within Respondents’ control and that is needed for

effective presentation of their cases.27

If, as a result, class members’ MTRs are denied, that adjudication violates

due process. Because adjudications under the foregoing circumstances provide an

insufficient safeguard against removals that lead to persecution and torture, they

also violate the INA and CAT. It was for this precise reason that this Court ordered

file production. The Court should clarify its existing stay of removal so that

Petitioners who filed MTRs before receipt of their files are protected from removal

until they have an opportunity to submit motions to supplement or reconsider their

earlier motions, and for the time it takes for these motions to be adjudicated.

B. THE IRREPARABLE HARM, BALANCE OF THE EQUITIES, AND
PUBLIC INTEREST FACTORS FAVOR PETITIONERS.

In this action the final three injunctive factors—irreparable harm, balance of

27 See Ex. 19, Bajoka ¶ 12; Ex. 14, Murad ¶ 14; Ex. 27, Realmuto 2d ¶ 10; Ex. 31,
Realmuto ¶ 10.
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equities and public interest—overwhelmingly support Petitioners, who seek

nothing more than a return to a pre-detention status quo. The harm caused by

detention is obvious and ongoing: it harms their physical and mental health,

financial stability, family relationships, and ability to fight their immigration cases.

See Facts Section E. Simply put, to languish in jail, removed from a life built over

years, is the very definition of irreparable harm.28

Nothing balances this loss on Respondents’ side of the ledger. As

Petitioners’ evidence shows, they will act in compliance with government orders,

absent detention, and the government has ample alternatives short of detention to

ensure presence at removal, if and when it should become imminent. Economic

efficiency too supports Petitioners. The government itself complains that

unnecessary detention costs $1 million per month. Schultz Decl. ¶ 8, ECF 81-4,

Pg.ID# 2004. The cost of non-detention supervision is between $0.17 to $44 per

day, with an average cost of $4.50 per day. Ex. 18, Brané ¶ 13.

Together, the evidence suggests a punitive basis for Petitioners’ detention.

Respondents have refused to engage in good faith reviews under the POCR process

and have characterized Petitioners’ efforts to advance legal defenses to removal as

“acts to impede governmental removal efforts.” Mot. Dismiss Second Am. Class

Pet., ECF 135, PgID# 3303–04. But opposing removal to a nation where torture

28 See United States v. Bogle, 855 F.2d 707, 710–11 (11th Cir. 1998) (“unnecessary
deprivation of liberty clearly constitutes irreparable harm”).
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and death awaits is not improper “obstruction.” It is an effort to advance the laws

of this nation. Absent any individual showing that Petitioners’ detention is, in fact,

required to protect the community or ensure presence at removal, the only

“purpose” left is punishment for exercising legal rights.

Little needs be added regarding the public interest. Justice, not efficiency, is

the primary goal of our judicial system. Persons with good faith defenses to

removal should be free to advance those claims.

C. CLASSWIDE RELIEF IS NECESSARY

As with Petitioners’ initial preliminary injunction motion, classwide relief is

both appropriate and necessary because the claims brought and the relief sought

are essentially procedural. While each Petitioner has a different immigration his-

tory and procedural posture, each has a right not to be incarcerated if his/her

removal is not significantly likely in the reasonably foreseeable and, at a minimum,

each has a right to an individualized determination of whether detention is justified

based on flight risk or dangerousness.

CONCLUSION

The Court should grant Petitioners’ motion for the reasons stated above.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF MARGO SCHLANGER

I, Margo Schlanger, hereby declare:

1. I make this declaration based upon my own personal knowledge and if
called to testify, I could and would do so competently as follows.

2. I am counsel for all Petitioners/Plaintiffs and the putative class in the
above captioned case.

3. I am the Wade H. and Dores M. McCree Collegiate Professor of Law at
the University of Michigan Law School. I have longstanding professional
expertise in quantitative empirical analysis. For example, I am the former
Chair of the Association of American Law School’s Section on Law and
the Social Sciences. I have taught a law school class titled “Empirical
Inquiries in Civil Litigation.” I also have published quantitative empirical
papers in both law reviews and peer-reviewed journals such as the Journal
of Empirical Legal Studies.

4. Because of my expertise in quantitative data and methods, one of my roles
in this litigation has been to supervise and direct the litigation team’s
maintenance, use, and analysis of the data disclosed by the
Respondents/Defendants pursuant to the Court’s Preliminary Injunction
and other Orders. I also have had responsibility for directing the
gathering of additional systematic information, described below.
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Available Data   
 

5. By Court order in this case, the Executive Office for Immigration Review 
(EOIR), a component of the Department of Justice, has provided 
information about Iraqi nationals with final orders of removal, including 
the following procedural history: 

• Date and immigration court of the most recent final order of removal 
(or, for recently reopened cases, date of reopening).  

• Date, immigration court, disposition, and disposition date of the 
most recent stay of removal application in immigration court. 

• Date, immigration court, disposition, and disposition date of the 
most recent motion to reopen in immigration court. 

• Date, disposition, and disposition date of the most recent motion to 
reopen in the Board of Immigration Appeals. 

• Date and disposition – but not disposition date – of the most recent 
appeal in the Board of Immigration Appeals.  On October 4, 2017, 
on Petitioners’ longstanding request, EOIR began to provide appeal 
disposition dates, but that new information covered only currently 
detained individuals. 

6. The scope of EOIR’s disclosures have varied over time. From July through 
the end of September 2017, disclosures covered all Iraqi nationals who had 
final orders of removal as of June 24, 2017.  Beginning October 4, 2017, 
with the Court’s permission, EOIR’s disclosures were reduced to cover 
only currently detained individuals. 

7. EOIR’s court-ordered disclosures do not track merits adjudication after a 
Motion to Reopen is granted.  For this, our source has been the Executive 
Office for Immigration Review (EOIR) 1-800 number (1-800-898-7180), 
which allows the public to find out limited information about ongoing 
proceedings in Immigration Court, if the user knows the A-number of the 
noncitizen of interest.  

8. In addition, ICE has provided biweekly disclosures of current detention 
locations for Iraqi nationals who had final orders of removal on June 24, 
2017. From July 21, 2017 through the end of September, these disclosures 
covered all such individuals.  For every such individual in detention as of 
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July 28, 2017, ICE also disclosed detention locations from March 2017 
through the July date of the disclosure.  

9. Beginning October 4, 2017, with the Court’s permission, ICE narrowed its 
detention location disclosures to cover only those individuals who had not 
yet succeeded in getting their immigration case reopened.  That is, 
disclosures beginning October 4, 2017 have omitted the detention location 
for any class member who has succeeded in reopening his or her case.   

10. To supplement ICE’s disclosures, we have systematically used ICE’s 
Online Detainee Locator System, a web-based system whose current 
address is https://locator.ice.gov/odls/#/index, which allows members of 
the public to look up the current detention location of particular ICE 
detainees, if the user knows the detainee’s A-number and country of birth.  
We have been able to use the Online Detainee Locator System to get 
detention location for all but a small handful of omitted class members. The 
handful consists of a few class members whose information could not be 
obtained from the online locator because their country of birth is unknown 
to Petitioners’ counsel. 

11. We have systematically tracked Iraqi nationals’ cases in the federal court 
system, as well, looking for Court of Appeals Petitions for Review.  These 
can be located online using the individuals’ A-numbers, because the A-
number is included in the Court of Appeals docket.  

12. A final source of systemic data is the “Integrated Database” of the Federal 
Judicial Center, available at https://www.fjc.gov/research/idb.  This 
database includes information on every case filed and terminated in the 
federal court system. For each case, the database includes identifying 
information, the nature of suit, the filing and termination dates, and other 
information. 

Class Members’ Procedural Progress   
 

13. Using the EOIR data, we are able to determine how many detained class 
members have so far filed Motions to Reopen (MTRs), and the progress 
and outcomes of those motions. The most recent data was received 
November 2, 2017; it includes information about individuals detained on 
October 28, 2017.  Note that the following data also include as “class 
members” four individuals known to us whose MTRs were granted 
immediately prior to June 24, 2017.  ICE and EOIR have not made any 
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disclosures about these individuals, but we have been able to find out the 
equivalent information from their lawyers. 

14. There have been 305 class members who are or have been detained since 
July, when respondents first disclosed detention information.  164 have 
filed motions to reopen: 117 in Immigration Court, and 47 in the Board of 
Immigration Appeals.1 Of these motions, 75% were filed on or prior to July 
24, 2017, the date the Court entered the Stay of Removal/Preliminary 
Injunction in this litigation, including the records-disclosure order.  

15. Members of the litigation team have tried to ascertain whether the lawyers 
in these cases had the benefit of their clients’ A-Files and Records of 
Proceedings, and have been told by those immigration attorneys we 
contacted that in nearly all cases those attorney did not have the A-Files 
and Records of Proceedings. In many, it seems that the motions, at least 
initially, did not present well-developed evidence about changed country 
conditions in Iraq. The MTRs were filed without ordinary preparation 
because of the threat of immediate deportation to Iraq.   

16. Of the MTRs filed by class members with the Immigration Court, 
Immigration Judges (IJs) have granted 64 and denied 43. Ten are pending. 
ICE has filed interlocutory appeals for some of the reopened cases. 
Respondents have so far been unwilling to provide information on the 
numbers or outcomes of those interlocutory appeals, but today, November 
6, 2017, we received a copy of one denial, written in broad terms that 
suggest they may all be denied.  

17. Most of the MTR cases filed with the Immigration Court—79 out of 117—
are from the Detroit Immigration Court.  That court had a sharp change of 
views beginning July 24, 2017, the date the stay of removal was granted in 
this case.  The immigration judges only granted 12% of the 26 MTRs 
decided before the stay was issued.  Of the 47 MTRs decided in the weeks 
since, 91% have been granted.  In granting the MTRs at the end of July and 
subsequently, the court has cited evidence of changed country conditions 
generated in this litigation which was also introduced in the administrative 

                                                 
1 A couple of class members have filed MTRs in both the immigration court and the 
BIA, apparently unsure about which forum has jurisdiction. I have counted those in 
whichever was the forum of the second filing, because that seems more likely to be 
procedurally correct. 
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proceedings.  

18. Of the 43 MTRs denied in Immigration Court, at least 32 have already been 
appealed to the BIA: 2 MTRs denied by IJs have been granted on appeal; 
and 30 are pending. Additionally, 5 individuals whose MTRs were denied 
still have time to appeal, and 6 others appear to not have filed an appeal.  

19. Of the 47 MTRs filed directly in the BIA, the BIA has decided very few: it 
has granted 8 and denied 5, with 34 pending.  

20. Table 1 summarizes most of the quantitative information in ¶¶14-19, above: 

Table 1: MTR Filings by Hamama Class Members 
 

  
Forum of  

Initial Filing 
 Total IJ BIA 
a. All Class Members  305   
b. Filed MTRs  164 117 47 
c. Outcome in Initial Forum:      

Grant  64 8 
Deny  43 5 
Pending  10 34 

d. Outcome on Appeal to BIA:        
Grant  2  
Deny  0   
Pending   30  
Still time for appeal  5  

 
21. All told, 164 of the class members (53%) have filed MTRs in one or the 

other forum: 74 have been granted (72 in the initial forum and 2 on appeal); 
11 have been finally denied within the immigration court system (that is, 
denied by the BIA, or denied by an IJ with no remaining time for appeal); 
and 79 are pending.  Thus the current administrative grant rate in decided 
cases is 87% (74/74+11).  

22. As just tallied, 74 cases have been reopened on the merits.  Information on 
subsequent developments are not included in the Respondents’ biweekly 
disclosures.  But the EOIR 1-800 number has information on all but three 
of them.  Using this source, we have confirmed that at least 61 of the 71 
about which information is available are pending in immigration court. 
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Using both the 1-800 information and information obtained from 
immigration counsel, it appears that class members have obtained relief in 
all 10 that have concluded.  

23. Of the reopened cases that class members have won, we are aware of 
several different types of relief, including withholding and deferral under 
the Convention Against Torture; cancellation of removal; and termination 
of removal proceedings on grounds that the individual was not actually 
deportable. 

24. There are 131 current detainees who have not so far filed MTRs. These are 
split among many immigration courts—though the plurality (30) are from 
the Detroit Immigration Court.  

Processing Times for MTRs 
 

25. There is no way to assess overall processing time for the MTRs filed by 
class members since March 2017, because so many of them are pending, 
and because most were filed in June, and therefore logically cannot yet have 
a duration of longer than 4 months.  (In statistical terms, the sample of 
completed MTRs is “right-truncated”—duration data exists only for the 
portion of the sample with duration values less than 4 months because the 
longer-lived ones have not yet resolved.) 

26. That said, of the class members’ recent MTRs so far adjudicated, Table 2 
reports the available data on processing times: 

Table 2: Recent MTRs by Class Members 

  Resolved Pending 

 Total # 
Median  

Days 
Min 
Days 

Max 
Days # 

Median 
days 
since 
filing 

Max 
days 
since 
filing 

a. IJ MTR  117 107 32 0 84 10 10.5 120 
b. BIA MTR 47 13 57 34 147 34 127.5 204 
c. BIA MTR Appeal  32 2 60 57 63 30 90.5 135 
d. IJ MTR & Appeal,  

(start to finish) 32 2 97 90 104 30 129 150 
e. PFRs (All pending) 4 0    4 71 89 

Pending calculations are as of 10/28/2017, the latest disclosure date. 
 

27. In addition, I analyzed data from the Federal Judicial Center’s Integrated 
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Database for all appellate cases that were resolved in Fiscal Year 2016.  
This database includes information on 6079 immigration PFRs.  The FY 
2016 statistics are: 

• Average resolution time for a PFR was 16.67 months. 
• Median resolution time was 11 months. 
• 75% took more than 6 months to resolve. 
• Over 20% took 2 years or more to resolve. 
• The longest-lived case took over 10 years to resolve.   

 
Detention and Release Statistics  
 

28. Between the government’s first national disclosure on July 10 and the most 
recent on November 2 (data as of October 28, 2017), the number of detained 
individuals has increased from 232 to 279.  Thus it is apparent that ICE did 
not detain all the class members in June; arrests and detentions have 
continued over time, along with a handful of releases. 

29. As of the most recent disclosure, class members were detained in 47 
different detention facilities.  The facilities with over 3 detainees in the class 
are set out in Table 3: 

Table 3:  Detention Locations 
 

Facility Number 
Northeast Oh Corr. Ctr. (Youngstown, OH) 80 
Calhoun County Correctional Center (Battle Creek, MI) 33 
Denver Contract Det. Fac. (Aurora, CO) 19 
Etowah County Jail (Gadsden, AL) 17 
Chippewa Co. Correctional Facility (Sault Ste. Marie, MI) 16 
Otay Mesa Detention Center (San Diego, CA) 8 
Irwin County Detention Center (Ocilla, GA) 7 
Pine Prairie Correctional Center (Pine Prairie, LA) 7 
St. Clair County Jail (Port Huron, MI) 7 
York County Jail (York, PA) 7 
Buffalo Federal Detention Facility (Batavia, NY) 6 
Lasalle Detention Facility (Jena, LA) 6 
Florence Correctional Center (Florence, AZ) 5 
El Paso Service Processing Center (El Paso, TX) 4 
Farmville Detention Center (Farmville, VA) 4 
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An additional 32 facilities all over the country each house one to three class 
members.  The 47 facilities are, altogether, in 26 states.  

 
30. The Government’s disclosures include 26 individuals who were previously 

detained but seem now to have been released.  We have attempted to find 
out the reasons for release but have managed to obtain that information for 
only a few.  Some were released for medical reasons; some made bond after 
winning their motions to reopen; others were released on winning their 
cases altogether.  We have not confirmed any releases on the basis of the 
“Post-Order Custody Review” process described in 8 C.F.R. § 241.4.   

31. Of the currently detained 279 class members, 220 still have final orders of 
removal (and are therefore members of the proposed “Detained Final Order 
Subclass”).  Fifty-nine (59) were granted reopening; while we do not have 
information on the basis for their continued detention, it appears that the 
vast majority are being detained without bond under 8 U.S.C. § 1226(c) 
(and are therefore members of the Mandatory Detention Subclass). 

32. Of those currently detained, 65 or 20% have been detained for 5 months or 
more; 227 or 80% have been detained for four months or more, and 253 or 
over 90% have been detained for three months or more.  (We do not have 
data on 4 individuals’ detention start dates, and for 20 individuals, our data 
is an estimate based on the date of the Respondent’s disclosure.) 

33. We have precise information for the beginning detention date for each of 
the detained named Petitioners in this case:  

Qassim Al-Saedy 6/6/2017 
Ali Al-Dilaimi 6/11/2017 
Usama Hamama 6/12/2017 
Adel Shaba 6/12/2017 
Moayad Barash 6/12/2017 
Atheer Ali  6/12/2017 
Kamiran Taymour 6/12/2017 
Habil Nissan 6/12/2017 
Anwar Hamad 6/12/2017 
Abbas Al-Sokaini 6/20/2017 
Jony Jarjiss 7/13/2017 
Jami Derywosh 7/20/2017 
Mukhlis Murad 7/27/2017 
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34. Detainees are currently housed in facilities in 26 different states. 
Individuals with final orders of removal are detained in each of those 
different states; individuals whose MTRs have been granted are currently 
detained in 8 different states. 

Pursuant to 28 U.S.C. § 1746, I state under penalty of perjury under the laws of the 

United States that the above statements are true and correct to the best of my 

knowledge, information, and belief. 

 
Date:  November 6, 2017          
      Margo Schlanger 
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF PETITIONER/PLAINTIFF
ABBAS ODA MANSHAD AL-SOKAINI

I, Abbas Oda Manshad Al-Sokaini, hereby declare:

1. I make this declaration based upon my own personal knowledge and if

called to testify, I could and I would do so competently as follows:

2. I am a Plaintiff/Petitioner in this case and a 52-year-old Iraqi national

who has lived in the United States since 1996, when I was admitted as a

refugee.

3. At the time of my recent detention, I lived in Albuquerque, New Mexico.

My wife is a U.S. citizen and I have three stepchildren, eleven

grandchildren, and five great-grandchildren, all of whom are U.S.

citizens.

4. I have been subject to a final removal order since October 21, 2003, and

until recently was living in the community pursuant to an order of
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supervision, with which I was complying.

5. In issuing the order of supervision, an ICE agent explained to me that

ICE did not have travel documents and could not deport me to Iraq.

6. Under the order of supervision, I worked in Albuquerque, supporting my

wife and our family as the primary breadwinner. Most recently, I was

working in three jobs and earning about $2,500 per month. At the time of

my detention, I had worked as an Uber driver for two years, a Lyft driver

for six months, and as a caregiver for eleven years with D’s Personal

Care. If I am released from custody, my former employer at D’s Personal

Care has said that she will rehire me.

7. For fourteen years, I have complied with ICE check-ins. Over the course

of those fourteen years, the frequency of my check-ins with ICE varied.

Most recently, in the last four years prior to my re-detention in June

2017, ICE required me to check in every six months.

8. On June 20, 2017, without warning, ICE arrested me at my home in front

of my wife, and transferred me to a detention center in El Paso, Texas,

where I remain detained. When ICE detained me, the person who

fingerprinted me said that ICE would deport me to Iraq. I feared

imminent removal.

9. My transfer to Texas, away from my family in New Mexico, made it
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difficult for my family to communicate with me and retain counsel for

me.

10. Sixteen years ago, on January 11, 2001, I pleaded no contest to two drug

charges and was placed on supervision by the Probation & Parole

Division of the New Mexico Corrections Department; I did not serve any

period of incarceration.

11. I was subsequently placed in removal proceedings and ordered removed

on October 28, 2003. Pending my removal proceedings I was subjected

to mandatory detention for more than seven months. After I was ordered

deported I continued to be detained until ICE ordered my release on

supervision on March 11, 2004. All told I was detained by immigration

about a year.

12. I fear removal to Iraq, as I am a practicing Christian; although I was

raised as a Muslim, I have been involved with a Baptist congregation in

Albuquerque, which could make me a special target for persecution or

torture, or even death. I am particularly fearful because my family

members in Iraq know that I am involved with the Baptist congregation

and I believe that others in Iraq know as well.

13. I am currently represented in my immigration proceedings and wish to

continue my ongoing efforts to seek protection from removal, but am
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waiting on receipt of my A-File and Record of Proceedings to file a

motion to reopen. Because my attorney has not received the records she

needs to file a motion to reopen, I do not know how long it will take for

my case to be decided.

14. On September 15, 2017, my deportation officer told me that he would

recommend that the government “remove custody.” I understood that my

deportation officer was saying that I would be released from immigration

detention. My deportation officer also said that I did not have travel

documents and had no reason to be in detention. September 15, 2017,

was the first time that anyone from the US government had spoken to me

about my release from detention. Since I was detained on June 20, 2017,

a woman who works with my deportation officer tried to get travel

documents from Iraq for me. She has told me that there are no travel

documents. Approximately two weeks ago, she asked me to sign a

document stating that the US government has not been able to obtain

travel documents. I did. In mid-October, 2017, my deportation officer

called my wife and told her that he had not submitted the proper

paperwork “to Washington” to secure my release. My deportation officer

told my wife that he was resubmitting the paperwork recommending my

release and that he would have a decision from Washington about my
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release within ten working days.

15. On about Wednesday, October 25, 2017, my deportation officer told me

that Washington had denied my release because I had a final order of

removal. My deportation officer told me that he would apply for my

release again. He said that I am “too hurt” to be in detention and he

understands that my health condition— —makes it difficult

for me to remain in detention. I understood that he would be applying for

my release again soon. At our meeting, he gave me a written notice that

ICE was going to continue my detention.

16. On October 26, 2017, my immigration attorney, Elyse Lyons, received a

Decision to Continue Detention letter from my Deportation Officer,

Gabriel Vasquez. The letter—dated October 24, 2017, and signed by

Michael V. Bernacke, HQ RIO Chief—informed me that ICE would not

release me because “[I] have a final order of removal from the United

States and ICE is actively pursuing [my] removal.” The letter noted that

my removal remains temporary stayed by an order of this Court and that

my “custody status will be periodically reviewed again to determine if

[my] release from custody is appropriate.” The letter also noted that I

would be “notified in advance of [my] next review.” The letter is attached

to this Declaration as Exhibit A.
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17. I have received no documents about my detention, other than a “Notice

to Alien of File Custody Review,” on June 20, 2017, the day that ICE

first detained me, and the Decision to Continue Detention, dated October

24, 2017.

18. I suffer from and walk with a cane. It is difficult for

me to walk. A physician at the El Paso Processing Center said that I need

surgery to treat . The physician will evaluate me again this

month, but no one has told me when, or if, I will receive the detention.

19. During my period of detention, I developed what I believe is a f

which continues to irritate me.

20. My family is suffering because I am detained. My wife, stepchildren,

and grandchildren miss me, and my family is struggling to support

themselves financially without my support. My family misses me and

wants me to return home to Albuquerque, New Mexico. It is difficult for

my family to visit me because each visit requires approximately eight

hours of roundtrip travel by car.

21. Since ICE detained me on June 20, 2017, I have never received any

determination that I pose a danger or flight risk.

22. ICE has made no individualized showing that Iraq will agree to my

repatriation.
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EXHIBIT A
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF PETITIONER/PLAINTIFF KAMIRAN TAYMOUR

I, Kamiran Taymour, make this declaration based upon my own personal

knowledge and if called to testify, I could and would do so competently as follows:

1. I am a Plaintiff/Petitioner in the above captioned action.

2. I am a 41-year-old Iraqi national. My mother was Assyrian as well as an

Iraqi Christian and my father was Kurdish Muslim; we fled Iraq to avoid the

persecution experienced by many Kurdish families in Iraq. Prior to fleeing Iraq,

my father was imprisoned and tortured twice by the Hussein regime; my mother

and brother were both shot during an attack on Kurds. While both my mother and

brother survived this shooting, it continues to adversely affect their health to this

day. My family fled Iraq and spent approximately three years in a refugee camp in

Turkey prior to resettling in the United States in 1993.
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3. I was 17 years old when I first arrived to the United States as a refugee with

my family. I adjusted my status to that of a lawful permanent resident the

following year.

4. I have spent the majority of my life in the United States and have little

recollection of Iraq. My family all lives in the United States. I speak limited

Kurdish and I do not speak any Arabic.

5. Before my arrest by ICE in June, I resided in Ann Arbor, Michigan with my

wife and three young children; they are all U.S. citizens.

6. Prior to my detention, I owned and managed an auto-collision shop. I have

owned my business since 2014. This shop is essential to my family’s wellbeing

since I am the primary breadwinner. My business has been struggling since I was

detained and it has fallen to my wife to manage the business and take care of our

children.

7. There has been an outpouring of love and support from my neighbors

following my recent detention. My family and attorney have received letters of

support from more than 40 people in my community attesting to my character and

role in the community.

8. I was raised Muslim but converted to Christianity in 2007 after marrying my

wife, who is a Christian.
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9. In 1998, I was convicted for possession of marijuana. In 2006, I was

convicted of using marijuana. In 2011 I was convicted of delivery/manufacturing

of marijuana. My 2011 sentence included a fine and two years of probation. I have

applied to the Michigan Parole Board for a formal pardon of this latter conviction;

I understand that the Parole Board has expressed its initial interest in that

application, and is conducting a formal investigation. I have not been convicted of

any crimes since then, though I am currently contesting a misdemeanor charge of

marijuana possession.

10.I have been subject to an order of removal to Iraq since December 2011, but

was released to the community under an order of supervision, with which I was

complying. I spent approximately six months in immigration detention prior to

being released under the order of supervision; approximately 3 of those months

were spent in detention after I received my order of removal. My understanding is

that immigration officers released me following my removal order because Iraq

would not accept me for repatriation.

11. Prior to being re-detained, my order of supervision required that I check in

with ICE officers once a year. I had last checked in with ICE about two months

before being arrested.

12. While my order of supervision was still in effect, I conferred with

immigration attorneys about my case and was advised that I am potentially eligible
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for a form of immigration relief known as Cancellation of Removal. In order to

apply for Cancellation, my attorney first needed to submit a Motion to Reopen

with the court. At the time, I was hesitant to file the Motion to Reopen because

there was a significant chance I could be re-detained if I filed such a motion. For

this reason, I asked my immigration attorney not to file the Motion to Reopen he

had prepared prior to my re-detention. My immigration attorney filed my Motion

to Reopen without my A-file. While my immigration attorney did not have my A-

file when he filed my Motion to Reopen, he used documents collected by me and

my previous immigration attorney to prepare the motion to reopen.

13. On the morning of June 11, 2017, several ICE officers arrived at my home

and arrested me in front of my family. The ICE officers entered my house as soon

as my babysitter opened the door. When I came up from the basement to speak

with the officers, I was initially told that I needed to accompany the officers

“downtown” to answer some questions and that my family would be able to pick

me up in a few hours. I told my wife to contact my immigration attorney and then

accompanied the ICE officers out onto my front lawn, where the officers

handcuffed me and put me in the ICE car. This incident occurred in front of my

family. I was initially detained at the detention center in Youngstown, Ohio before

being transferred to the detention center in Battle Creek, Michigan.
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14.After I was arrested, I was given a letter from ICE saying that my Order of

Supervision had been revoked for failure to provide my Iraqi travel documents to

the immigration officials.

15. In 2012, immigration officers instructed me to request travel documents

from the Iraqi consulate. Following my request, I was interviewed by a consulate

employee but was informed that my request was denied because I was unable to

provide any documents proving my Iraqi citizenship.

16.On August 28, 2017, an immigration judge granted my motion to reopen.

17.As of the writing of this declaration, I remain in immigration detention in

Battle Creek, Michigan. I have not received a bond hearing or any individualized

determination of whether I am a danger or flight risk.

18.My detention has been especially difficult on my family. When I was first

detained by immigration officers in 2011, my son developed . One of

my daughters has struggled with . Both children were improving

socially and academically until I was re-detained. My detention in July has

impacted my children’s .

My son and my daughter

. My youngest daughter had to switch schools

because of negative attention that my case drew. This crisis has been reflected in

the kid’s grades.
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19. Since my detention, my wife has struggled with the family’s financial

burdens. My wife does not currently have any health insurance and, as a result, she

has struggled to find adequate counseling and care for our children.

20.I fear removal to Iraq because I believe that my status as a Christian makes

me a target for violence, torture, and persecution. This concern is exacerbated by

the fact that I am a former Muslim who converted to Christianity, which makes me

an apostate, an offense punishable by death under Sharia law.

21. I also fear removal to Iraq because

which also makes me a target for

violence, torture, and persecution.

22.I also fear removal to Iraq because my time in America makes me an

obvious target. It is apparent from the manner in which I dress, talk, and behave

that I have spent nearly 25 years in the United States. Moreover, my time away

from Iraq has left me with little knowledge of the language and customs of Iraq.

23.I have no ties to Iraq, other than the mere fact that it is the country of my

birth. I left the country when I was about 14 years old and have been in the U.S.

since I arrived. I have no family members left in Iraq.

24.With the assistance of my immigration attorney, I have been able to reopen

my immigration case and am seeking relief from removal pursuant to the

Convention Against Torture as well as cancellation of removal.

2:17-cv-11910-MAG-DRG   Doc # 138-4   Filed 11/07/17   Pg 7 of 9    Pg ID 3427



25.I wish to continue my ongoing efforts to seek relief from removal.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF PETITIONER/PLAINTIFF ADEL SHABA

I, Adel Shaba, hereby declare:

1. I make this declaration based on my own personal knowledge and if

called to testify, I could and would do so competently as follows.

2. I am a Plaintiff/Petitioner in the above captioned action.

3. I am a 67-year old Iraqi national who entered the United States legally as

a refugee around 1980. I have lived in Michigan continuously since then.

4. My status was adjusted to a lawful permanent resident on April 20, 1982.

5. I have been married to a lawful permanent resident wife for 38 years and

am the father of five adult U.S. citizen children.

6. On or about October 27, 1987, I was convicted of a felony for delivery or

manufacture of controlled substance less than 50 grams and on December
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10, 1987, I was sentenced to a three and a half years prison term. I was

released from prison in May 1989 after serving less than two years.

7. I have had no convictions since 1987.

8. I have been subject to an order of removal to Iraq since February 18,

1992.

9. I was never detained by immigration either pending my removal

proceedings or after I was order removed. However, in February 2003, I

was placed on an order of supervision, with which I have been complying.

10. At first I was required to check-in with ICE every three months but then

ICE decided that I only needed to check-in every six months, and since

2013 ICE has allowed me to check-in once a year.

11. In 2005, my daughter submitted a $5,000 bond to ensure my presence at

subsequent proceedings, and I was taken off the electronic monitoring.

12. I complied with the supervision order’s instructions that I should attempt

to obtain Iraqi travel documents. In 2004, I traveled to Washington D.C.

to apply for travel documents but they denied my request. Again on

November 14, 2012, I appeared at the Iraqi Consulate to apply for travel

documents. However, because Iraq has never issued identifying

documents to me, such as a birth certificate or national ID, the consulate

told me it would be unable to process my request.
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13. On June 11, 2017, I was arrested by Immigration and Customs

Enforcement (ICE) in front of my 16-year-old grandson. My grandson

begged ICE not to take me away. I was taken to the St. Clair County Jail,

where I have been detained since.

14. I received a Notice of Revocation of Release which stated that my release

was revoked as a result of my apparent “failure to provide Iraqi travel

document.” But after unsuccessfully applying for a travel document in

2012, I never thought there was any reason to try applying again, and the

ICE officer I reported to never told me otherwise.

15. However, shortly after my arrest by ICE, on June 20, 2017, my daughter

visited the Iraqi Consulate in Detroit again to apply for Iraqi documents

on my behalf. Again, the consulate official said that the consul would be

unable to process the request for the same reason as before –I was unable

to confirm my Iraqi nationality with supporting documents issued from

Iraq.

16. To date, I have received no documents from ICE indicating that Iraq

agrees to my repatriation.

17. On or about June 23, 2017 I filed a Motion to Reopen my immigration

case and Stay of Removal with the Board of Immigration Appeals (BIA).
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18. I feared being deported and asked my attorney to file a Motion to Reopen

even though it was my understanding that she did not have my A-File or

Record of Proceeding at that time.

19. My Motion to Reopen is still pending before the BIA.

20. My wife and I have been married for 38 years. Together we own a home

in Macomb County and have raised five children in Michigan. All of my

children are working professionals.

21. I am a grandfather to six U.S. citizen grandchildren ranging in age from 2-

16 years old. I routinely pick up my grandchildren from school.

22. My wife and I are active and contributing members of the St. George

Chaldean Catholic Church near our home and attend service almost every

Sunday.

23. I have ensured that all federal and state taxes to which I am responsible

for are paid in full each year that I was eligible.

24. I suffer from many medical ailments including

among others. I require .

The medical care I receive in detention is inadequate as they do not

provide some of the medications that my doctor prescribed me.
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25. Prior to my detention, I was receiving . I am

not receiving treatment in detention.

26. My primary care physician who reviews my diagnostic charts told the jail

that I am “at serious risks of

.” Yet the jail has done little to prevent the likelihood of those

events. My doctor wrote to ICE encouraging them to release me for

medical reasons and so that I could receive proper evaluation and

management.

27. I was employed at Mr. Pizza for several years and retired about two or

three years ago because I was in a car accident and injured my .

28. Since my detention, my wife is struggling to make monthly household

payments such as the mortgage, utility, and car insurance. My wife cannot

afford many groceries and has gone days without eating a proper meal.

She has cut down on heating the house which makes it uncomfortable for

her to live. My wife tells me that my children have dipped into their

savings in order to help her pay the bills.

29. My detention has caused both me and my family much emotional distress

as well. My daughter told me that since my detention, my youngest son,

who is 25 years old and the closest to me, has become extremely sad and
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angry. He also suffers from

30. Since my detention, my wife sought

.

31. The anxiety and stress I am experiencing because of my detention creates

. My doctor has noted, based

on medical records sent to him from the jail, over a dozen instances of my

.

32. On August 15, 2017, my attorney provided the government with a

detailed brief and packet of exhibits supporting my release from

detention, including substantial evidence that I am neither a flight risk nor

a danger to society. The supporting documents evidenced my family ties,

including that I am married to a lawful permanent resident and have five

U.S. citizen children and six U.S. citizen grandchildren; lack of danger to

the community as I have not reoffended in nearly 30 years, am an elderly

man, and suffer from numerous medical ailments; my employment history

and income tax filings; my attempts to procure travel documents from the

Iraqi consulate; as well as the emotional and physical hardship suffered by

my family. The packet included 203 pages of: court records from my

criminal case, letters from the Iraqi Consulate denying my request for
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travel documents, a government receipt of a $5,000 bond my daughter

placed on my behalf, medical records, copies of my family members’ U.S.

birth certificates and SSN cards, a letter from my church, affidavits from

my children, a letter about my children’s employment, and federal and

state income tax filings dating back to 1998.

33. On September 7, 2017, ICE denied my 90-day Post Order Custody

review. The denial letter stated: “[y]ou have a final order of removal from

the United States and ICE is actively pursuing your removal.” The ICE

custody denial made no mention of the arguments my attorney made or

documents submitted. It did not even respond to the evidence about my

daughter’s unsuccessful visit to the Iraqi consulate after my rearrest in

June to try to obtain a travel document, and the consulate’s statement that

none was forthcoming. The ICE custody denial said nothing at all about

whether Iraq would accept my repatriation without a travel document.

34. Since my release over 28 years ago, I have lived as a member of the

community and abided by all conditions of my parole.

35. Since my redetention by ICE, I have never received an individualized

determination that I pose a danger to the community or am a flight risk.

36. I have no friends or family in Iraq.
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37. I fear removal to Iraq, especially because of my status as a Christian

Chaldean which makes me a target for torture, persecution, and death.

38. I wish to continue my ongoing efforts to seek relief from removal.

2:17-cv-11910-MAG-DRG   Doc # 138-5   Filed 11/07/17   Pg 9 of 10    Pg ID 3438



2:17-cv-11910-MAG-DRG   Doc # 138-5   Filed 11/07/17   Pg 10 of 10    Pg ID 3439



EXHIBIT 5
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF PETITIONER/PLAINTIFF
USAMA JAMIL HAMAMA

I, Usama Jamil Hamama, hereby declare:

1. I make this declaration based upon my own personal knowledge and if

called to testify, I could and would do so competently as follows.

2. I am a Plaintiff/Petitioner in the above captioned action.

3. I am an Iraqi national who lawfully entered the United States on February

10, 1974 at the age of 11.

4. Before June 11, 2017, I resided with my family in West Bloomfield,

Michigan.

5. I am married to a U.S. citizen and have four U.S. citizen children.

6. In 1988, I was convicted of felonious assault and possession of a firearm,

and a misdemeanor related to having a firearm in a vehicle. The court

2:17-cv-11910-MAG-DRG   Doc # 138-6   Filed 11/07/17   Pg 2 of 10    Pg ID 3441



sentenced me to two years imprisonment on the possession charge and

suspended my other sentences.

7. I was serving my criminal sentence when removal proceedings were

initiated against me in immigration court. The immigration judge assigned

to my case found me not deportable and terminated proceedings, but the

government appealed to the Board of Immigration Appeals (BIA). When

my criminal sentence ended, I was released to society during the

pendency of the government’s appeal of the immigration judge’s order.

Following the BIA’s remand to the immigration judge in February 1994, I

was still not detained.

8. I have been subject to an order of removal to Iraq since June 29, 1994 but

was released to the community without an order of supervision. I was not

detained during this time and only placed under an order of supervision on

December 1, 2011, with which I have been complying.

9. It is my understanding that ICE’s decision not to detain me was based on

the government’s determination that Iraq would not accept my

repatriation as well as because of my medical condition. I suffer from

10. Per my order of supervision, I was only required to check in with ICE

once a year since 2011.
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11. I have had no convictions since 1988.

12. I went to the Iraqi Consulate on May 5, 2017 to request travel documents

but they told me they could not process my request because I lack

documentation to support my Iraqi nationality.

13. To date, I have received no documents from ICE indicating that Iraq

agrees to my repatriation.

14. On June 11, 2017, without warning, ICE came to my home and arrested

me in front of my wife and children.

15. I was transferred to St. Clair County Jail where I have been detained since

that time.

16. On June 26, 2017, my attorney filed an Emergency Motion to Reopen my

immigration case and Motion to Stay Removal with the Board of

Immigration Appeals (BIA).

17. My case is currently pending in the BIA.

18. I have no immediate or extended family living in Iraq. My parents, now

deceased, my wife, my four children, and all six of my siblings (one

deceased) are U.S. citizens.

19. Since I was 17 years old I have held steady employment in the U.S.

20. My latest position was store director of a supermarket where I have

worked for the last thirteen years. I often worked sixty to eighty hours per
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week to provide for my family and put my children through school.

Despite the long hours, I take pride in being a leader at the workplace and

go out of my way to mentor and train others. I actively recruited a diverse

set of youth from the local community to help them gain employment

experience. Before I was detained, I worked with the store’s pharmacist to

create an immunization program in the store to serve customers with

preventative medicines for communicable diseases. I plan to return to that

project and my position as store director if released from detention.

21. I am intimately involved in the community where I live. My family and I

are active members of our local church. My eldest daughter leads a

vacation bible school for 200 children and assists in youth groups. My son

is a Catechism teacher. My second eldest daughter sings in three liturgies

every weekend and my youngest child is an alter server at mass. My wife

is constantly creating ties between our parish and the local schools.

22. I am an active supporter of the local services in my community. I have

contributed to and supported the Harper Woods Police Department,

Gleaners Food Bank, local schools, St. John Hospital, Covenant

Community Care, and Eagles Sport Club. I will continue my support for

these organizations and others if released from detention.
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23. My six siblings and extended family are my emotional support base. They

know the mistake I committed but stick by my side. I am extremely close

to my siblings, nieces and nephews, and their children. When they

encounter obstacles in life, I too am by their side. For example, when my

niece’s daughter was diagnosed , I offered her support.

When my nephew was hospitalized I visited him in

the hospital routinely, bringing him gifts and trying to lift his spirits. And

when my brother died and left his two daughters without a father, I

stepped in. We have my nieces over every week for dinner and I try to be

as involved in their lives as my brother would have wanted. They consider

me their second father.

24. The most important role in my life is being a father to my children. My

eldest daughter is a junior at the University of Michigan and is pursuing a

degree in Biomolecular Science, with hopes of becoming a doctor. In high

school, she was the president of the National Honor Society, a member of

Student Council, president of the French Club, and valedictorian of her

graduating class. My other three children are also committed to academics

and extracurricular activities in school. They all have been members of

student council and participate in numerous sports.
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25. I am the main breadwinner in our household and provider for the family.

Lack of income while in detention threatens the security of our family’s

home, means of transportation, and children’s education. My wife is now

on .

My eldest daughter’s from

prior years because she constantly worries about me. My youngest

daughter is very close to me and is heartbroken because we rarely get to

see each other. When we do, our visits must be through a thick plexiglas

window without a phone to communicate. Our son is scheduled to attend

college next year but as of now, we cannot afford to even pay the

minimum deposit for his tuition.

26. My wife and I face the risk of losing our recently purchased home if I

remain detained as the mortgage payments are too much for my wife to

manage on her own.

27. In June 2017 my attorneys submitted an Application for Pardon after

Probation, Parole or Discharge on my behalf to the Michigan Department

of Corrections Office of the Parole Board. There, I explained the crimes I

committed over 28 years ago, my deep remorse, and the impact those

mistakes had on me and my family. Attached to the application were

several letters of support including one from my immigration lawyer who
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stated that a pardon from the state would enable me to reopen my removal

proceedings and file for a waiver of removal. My physician wrote a letter

of support expressing concern about access to vital medical treatment in

Iraq for my . After completing an anger

interview/assessment, a licensed social worker submitted a letter stating

that I have matured and changed significantly since my younger years and

am now better able to deal with conflict in a healthy manner.

28. In 2005, I received an operation and was given a

29. In addition to my

l.

30. On June 6, 2017, I submitted to a clinical mental health evaluation by Dr.

Raj Mehta, M.S.W., L.M.S.W. After intensive interviewing and analysis,

Dr. Mehta concluded that I do not exhibit any signs of mental illness and

did not conform to any substance or alcohol abuse or diagnosis.

Additionally, in his professional opinion, I pose no threat to the

community and my risk of recidivism is extremely low.

31. On September 6, 2017, Immigration and Customs Enforcement denied my

90-day Post Order Custody Review because: “You have a final order of
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removal from the United States and ICE is actively pursuing your removal

to Iraq.”

32. I fear removal to Iraq, especially because my status as a Christian

Chaldean makes me a target for torture, persecution, and death.

33. I wish to continue my ongoing efforts to seek relief from removal.
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EXHIBIT 6
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF PETITIONER/PLAINTIFF ALI AL-DILAIMI

I, Ali Al-Dilaimi, hereby declare:

1. I make this declaration based on my own personal knowledge and if called

to testify, I could and would do so competently as follows:

2. I am a Plaintiff/Petitioner in the above captioned action.

3. I am a 38-year-old Iraqi national who lawfully entered the United States as

a refugee in 1998, when I was nineteen years old.

4. In 2001, I was convicted of assault and sentenced to one year incarceration,

of which I served five months and one week on work release.

5. This conviction was later expunged.

6. I have had no convictions since 2001.

7. I have been subject to an order of removal to Iraq since May 2004.
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8. After serving seven months in immigration detention – more than four

months post-final-order – I was released to the community on an order of

supervision, dated October 6, 2004, with which I have been complying.

9. At first I was required to check-in with Immigration and Customs

Enforcement (ICE) every three months but then ICE decided that I only

needed to check-in every six months, and since 2013 ICE has allowed me

to check-in once a year.

10. It is my understanding that ICE’s decision to put me on an order of

supervision was based on the government’s determination that Iraq would

not accept me for repatriation.

11. I attempted to apply for Iraqi travel documents at the Iraqi Consulate on

four separate occasions. Each time, I was denied because the Consulate did

not have a record of me in their system.

12. After my detention in June 2017, my wife went to the Consulate again to

apply for travel documents and was denied.

13. To date, I have received no documents from ICE indicating that Iraq agrees

to my repatriation.

14. Before June 11, 2017, I resided with my wife, my U.S. citizen child, age 4,

and my U.S. citizen step child, age 18, in Conneaut, Ohio. I was running

an oil change business for nine months before my re-detention.
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15. On June 11, 2017, without warning, ICE came to my home and arrested

me. I was taken to Geauga County Jail in Ohio, where I have been detained

since that time.

16. When I was brought to Geauga County jail on June 11, 2017, I had a

.

17. On July 13, 2017 my attorney filed an Emergency Motion to Reopen my

immigration case and a Motion of Stay of Removal without the benefit of

having my A-File or Record of Proceeding.

18. The Immigration Judge denied my Motion to Reopen on July 19, 2017. I

appealed the denial to the Board of Immigration Appeals (BIA) on August

18, 2017. On September 18, 2017, I submitted a request to the BIA that my

case be remanded to the Immigration Court because of new evidence of

changed country conditions in Iraq unavailable to the Immigration Judge at

the time of his decision.

19. My case remains pending in the BIA.

20. On or about August 26, 2017, my attorney(s) applied to ICE for me to be

released from detention on humanitarian parole because of my health
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conditions and because my wife

To date, ICE has not responded to my request.

21. On September 7, 2017, ICE denied my 90-day Post Order Custody Review

and decided to continue my detention because: “You have a final order of

removal from the United States and ICE is actively pursuing your

removal.”

22. Since my detention by ICE, I have never gotten an individualized

determination that I pose a danger to the community or am a flight risk.

23. I suffer from serious medical problems stemming from a

. I have been on disability since

2005. Every day I feel d

in the jail

where I am held.

24. I also have , caused by a July 2016 car accident and

ensuing surgery, which is aggravated by the jail mattress, and which

Tylenol does not treat. Since being at the jail,

.

25. Approximately one week after I arrived at the jail in June I found out my

.
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t due to the stress and depression caused

by my detention.

26. After June 11, 2017, my oil change business, which my wife used to help

manage, had to close down. My wife had to begin working as a nurse to

pay the bills.

27. My children are distressed over my detention. My four year old son cries

every time I speak to him on the phone and my wife tells me that he now

routinely gets nightmares. My mother is constantly worried about me and

28. I fear removal to Iraq because I believe that my status as a Shi’ite Muslim

makes me a target for torture, persecution, and death. In 2005 my cousin,

who is also a Shi’ite Muslim, was killed by Sunni extremists.

29. My family and I fled Iraq to Jordan when I was still a teenager because my

father and family supported U.S. forces in and around 1991.

30. When my brother returned to Iraq in approximately 2012 or 2013 to

recover property seized during Saddam Hussein’s regime, he received a

letter threatening to kill me and my family. He reported the letter to the

police but left Iraq a few days later when it was apparent that the police

could not help.

31. I wish to continue my ongoing efforts to seek relief from removal.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF PETITIONER/PLAINTIFF SAMI AL-ISSAWI

I, Sami Al-Issawi, make this declaration based upon my own personal

knowledge and if called to testify, I could and would do so competently as follows:

1. I am a Plaintiff/Petitioner in the above captioned action.

2. I am a 49-year-old Iraqi national who was admitted to the United States as a

refugee in 1994, at the age of 26 years old. My family was subject to persecution in

the 1980s and 1990s because the Iraqi government branded my father a communist

sympathizer for writing articles protesting Sadam Hussein and the Baath party.

My sister was killed by the Iraqi government in 1991 and my father was detained

three months after I left Iraq.

3. Prior to arriving in the United States, I spent approximately three and a half

years in Saudi Arabia refugee camp.

4. In 1996, I adjusted my status to that of lawful permanent resident.
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5. I currently reside in Garden City, Michigan with my wife and three children,

all of whom are U.S. citizens.

6. In January 1998, I was convicted of aggravated assault and sentenced to a

term of over one year. With the assistance of counsel, this sentence was later

reduced to 360 days, with 300 days being suspended.

7. In 2008, I was arrested by ICE officers. As they arrested me, the officers told

me that I was being arrested because of my 1998 conviction. I was in immigration

detention for 14 days before being released on bond.

8. I have been subject to an order of removal to Iraq since September 2013, but

was placed under an order of supervision following my final removal order. My

understanding is that I was put on an order of supervision because ICE was unable

to deport me to Iraq.

9. I complied with my order of supervision up until I was re-detained. Prior to

being re-detained, my order of supervision required that I check in once or twice a

year.

10.On or about June 11, 2017, without warning, I was arrested by ICE and

transferred to the detention center in Youngstown, Ohio. ICE officers arrived at my

home early in the morning but I was not home. My wife notified me that the ICE

officers were looking for me, at which point promptly returned home and was

arrested.
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11. After my arrest I was given a notice of revocation of my order of

supervision. The stated reason for the revocation was my failure to provide travel

documents. I had previously tried to get the documents from the Iraqi consulate but

was unsuccessful.

12.I was then moved to a detention center in Battle Creek, Michigan.

13. Once detained, I was terrified that I would be removed quickly. At one

point, ICE officers claimed that we were going to be deported on July 27, 2017 and

I was terrified that I would be removed right up until the District Court handed

down its injunction.

14. On or about June 15, 2017, I filed a motion to reopen my immigration case

with the assistance of counsel. The immigration judge initially denied this motion

but it was reopened on August 21, 2017 after the immigration judge reviewed

additional country condition information.

15. Following his decision to reopen my case, the immigration judge deemed

me eligible for bond and assigned a bond amount of $8,000. With the help of my

family, I was able to pay this bond and I was released from detention on or about

October 3, 2017.

16. I was not given a post order custody review decision during my time in

immigration detention.
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17.I fear removal to Iraq because I believe that my status as a Shiite Muslim

makes me a target for torture, persecution and death.

18.I also fear removal because I believe that the 23 years I spent in the United

States and my apparent Americanization make me a target for torture, persecution,

and death.

19.I also fear removal to Iraq because I may be targeted as a communist

sympathizer as a result of my father’s previous political activities many years ago.

20.I have few ties to Iraq, other than the mere fact that it is the country of my

birth. I left the country over two decades ago and have no family living there.

21. I wish to continue my ongoing efforts to seek relief from removal.
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EXHIBIT 8
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF QASSIM HASHEM AL-SAEDY

I, Qassim Hashem Al-Saedy, hereby declare:

1. I make this declaration based upon my own personal knowledge and if

called to testify, I could and I would do so competently.

2. I am a 48-year-old Iraqi national who has lived in the United States since

entering as a refugee in 1996. I adjusted my status to lawful permanent

resident in 1998.

3. Prior to my recent detention, I lived in Nashville, Tennessee.

4. I am the father of a teenage U.S. citizen son, and the longtime partner and

former spouse of a U.S. citizen.

5. In 1998, I was convicted of misdemeanor assault and required to pay a fine

and court costs totaling under $300, with no sentence of incarceration.

6. In 2002, I was convicted of misdemeanor domestic violence assault and
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sentenced to serve 11 months and 29 days with release after service of 60% 

of the sentence. 

7. I have had no charges or convictions since 2002. 

8. I have been subject to a final order of removal to Iraq since September 23, 

2003. 

9. I was detained by ICE in 2003 and 2004, including for a number of months 

after my order of removal was final. I was released from Immigration and 

Customs Enforcement (ICE) custody to the community in 2004, under an 

order of supervision, with which I was complying. 

10. I believe that ICE's decision to put me on an order of supervision was 

based on the government's determination that Iraq would not accept me for 

repatriation. 

11. To date, I have received no documents from ICE indicating that Iraq agrees 

to my repatriation. 

12. On June 12, 2017, without warning, ICE arrested.me. I was first detained 

in Nashville, Tennessee, and then transferred to a detention center in Ft 

Payne, Alabama and then to a third detention center in Jena, Louisiana, 

where I remain detained. 

13. On June 22, 2017, without the benefit of my A-File, I filed a Motion to 

Reopen my immigration case and a Motion to Stay Removal in the 
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Immigration Court in Oakdale, Louisiana. 

14. The Immigration Court denied my Motion to Reopen on August 8, 2017 

and I appealed the decision to the Board of Immigration Appeals (BIA), 

which is currently pending. 

15. My attorney advised me that if my Motion to Reopen is granted, I will be 

eligible for a bond. 

16. On September 27, 2017, ICE denied my 90-day Post Order Custody 

Review and informed me that my detention would continue because: "You 

have a final order of removal from the United States and ICE is actively 

pursuing your removal." 

17. I and other Iraqi detainees have tried repeatedly to get information about 

bow long we will be detained. Once, we went on hunger strike to get 

information. 

18. ICE officers have told me that they have the power to hold us for two years 

and that the only way out is to sign papers to get out of the Hamama case. 

19. ICE officers have informed us that so long as I and the other Iraqi nationals 

in this facility continue to fight our cases, we will remain in detention. 

was told by ICE that my lawyers are lying to me, and that they can do 

nothing to help me. 

20. I have and require . Around the morning of July 
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8, 2017, I was walking around during recreation time when I fainted and 

hit my head. I had previously been suffering from flu-like symptoms for 

nearly two weeks. I still experience pain and dizziness after my fall. I am 

not able to stand up unassisted without feeling faint. I estimate that I have 

lost approximately 30-40 pounds since my detention in June. 

21. On October 8, I was assaulted by several people who I believe are 

members of a gang. First, they threatened me and my friend, and then they 

took some of our property. Finally, a group of them beat me and my friend. 

I was struck in the back of the head by another detainee. I fell to the 

ground and lost consciousness. This was videotaped by security cameras. 

My neck and jaw still hurt. I have had trouble eating because of the 

assault. 

22. On Wednesday, October 25, I was taken to the hospital because of  

s I am experiencing as a result of the jail staff's 

incorrectly mixing two medications. The doctor at the hospital told me I 

needed to have an immediate ultrasound on m t, and that the 

improper mixture of medications could have resulted in permanent 

damage. 

23. My partner Cheryl and son Hashim are suffering considerably as a result of 

my detention. Cheryl is struggling to hold together our family's finances 
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. The frequent news of my 

mistreatment in detention aggravates  

. 

24. Before I was detained, I worked as a dump truck driver and as an 

interpreter for Valbin Corporation, which provides linguist services to the 

diplomatic, defense, intelligence, and business communities. 

25. I fear removal to Iraq, especially because of my longtime U.S. residence, 

my religious views, and aspects of my employment history will make me a 

target for persecution, torture, and death. 

26. I wish to continue my ongoing efforts to seek relief from removal. 
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Pursuant to 28 U.S.C. § 1746, I state under penalty of perjury under the laws 

of the United States that the above statements are true and correct to the best of my 

knowledge, information, and belief. 

Date: / 20 17 

 

    

Signature of Petitioner 

 

    

GLs5t,frt AZ-Sococv 
Print Name 

    

2:17-cv-11910-MAG-DRG   Doc # 138-9   Filed 11/07/17   Pg 7 of 7    Pg ID 3469



EXHIBIT 9
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF PETITIONER/PLAINTIFF ATHEER FAWOZI ALI

I, Atheer Fawozi Ali, hereby declare:

I make this declaration based upon my own personal knowledge and if called to

testify, I could and would do so competently.

1. I am a Plaintiff/Petitioner in the above captioned action.

2. I am a Christian and I have a tattoo of a cross on my shoulder.

3. I am a 41-year old Iraqi national who has lived in the United States since

1992.

4. I have a 12-year- old daughter who is a U.S. citizen.

5. My family left Iraq for the United States when I was 15-years old.

6. I entered the United States lawfully with derivative lawful permanent

resident status on February 22, 1992.
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7. In 1996, I pleaded guilty to felony breaking and entering of a vehicle and

receipt or concealment of stolen property. I was allowed to satisfy my

sentence by successfully participating in the Oakland County “boot camp”.

8. In 2009 and 2014, I pleaded guilty to misdemeanor possession of

marijuana and was sentenced to probation.

9. I have been subject to an order of removal to Iraq since March 22, 2004,

and was living in the community pursuant to an order of supervision until

my recent arrest and detention by ICE. It is my understanding that the

reason I was released under an order of supervision was because the

government determined that Iraq would not accept me for repatriation.

10. When I first started my supervision, I was required to check in with ICE

every three months, but then ICE decided that I only needed to check in

every 6 months, and recently ICE has allowed me to check in once a year.

11. After my release I opened up my own business, Extreme Auto Body and

continued to volunteer regularly at Mar Addai Chaldean Catholic church in

Oak Park, Michigan.

12. I lived in Shelby Township, Michigan before I was detained.

13. On June 11, 2017, without warning, I was arrested by ICE and transferred

to a detention center in Youngstown, Ohio, to await removal to Iraq.
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14. Several ICE agents showed up at my sister’s home asking for me, but I

was already at work for the day. When my sister called me and explained

the situation, I called ICE, even though I knew it was likely that I would be

arrested. After my call, ICE came to my sister’s home to detain me.

15. During my arrest, the ICE agents restrained me in chains, even though I

had made the call and informed them of my whereabouts. The ICE agents

also told me not to bring anything with me and one of the agents grabbed

my supervision documents from my hands.

16. My family witnessed my arrest. My mother, my sister and her children

were all terrified and crying because they did not understand what was

happening or why I was being placed in chains.

17. I was given a Notice of Revocation of Release dated June 11, 2017 which

indicated that I was being taken into custody because of “failure to provide

Iraqi travel document.”

18. Prior to June 11, 2017, I had gone to the Iraqi Consulate General in

Southfield, Michigan to request my Iraqi travel documents and was told

that they could not provide them to me because there was no record of me

in their system. I informed ICE that I tried to obtain the documents from

the Iraqi consulate. I was not given an opportunity to respond to the

revocation notice.
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19. I have not received any documents from ICE showing that Iraq has agreed

to accept me back.

20. On September 11, 2017, ICE denied my 90 day Post Order Custody

Review. The denial letter stated: “you have a final order of removal from

the United States and ICE is actively pursuing your removal.”

21. My detention has been devastating for my family, especially my daughter.

She is starting because I am not around to spend time

with her and because she knows that her father is in detention and my

future is uncertain.

22. My elderly mother also does not have the care that she needs because I am

not with her. Prior to detention, I was responsible for her daily needs and

her weekly visits with her doctor. Now my oldest sister is forced to try and

provide for her family and help my mother out.

23. Recently, I was forced to close my auto shop business and now face a real

possibility of losing it forever because I cannot continue running it while I

am detained, and cannot afford to have someone else replace all of my

duties.

24. My immigration attorney filed a motion to reopen with the Board of

Immigration Appeals on May 18, 2017, before I was detained, and on
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October 12, 2017 the motion was granted. I have a master calendar hearing

scheduled for November 14, 2017 at 8:30 a.m.

25. Although my motion to reopen has been granted, I remain incarcerated and

have not been given a bond hearing.

26. I fear removal to Iraq, especially because my status as a Chaldean makes

me a target for violence and persecution. I believe I will be targeted on the

basis of my ethnicity, especially because of my visible status as a Christian,

and my upbringing in the United States.

27. I have lived in the United States for 25-years and do not have any ties to

Iraq.

28. I also fear that I will be targeted because

.

29. I wish to continue my ongoing efforts to seek relief from removal.
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EXHIBIT 10
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF PETITIONER/PLAINTIFF
MOAYAD JALAL BARASH

I, Moayad Jalal Barash, hereby declare:

1. I make this declaration based upon my own personal knowledge and if called

to testify, I could and would do so competently.

2. I am a Plaintiff/Petitioner in the above captioned action.

3. I am a 47-year-old Iraqi national who has lived in the United States since

January 18, 1979, most of this time near Warren, Michigan.

4. I came to the U.S. with my family as a refugee at the age of 9.

5. My wife is a U.S. citizen and I have four U.S. citizen children, ages 22, 21, 18,

and 7.

6. My seven-year-old daughter is
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7. I am the sole financial supporter and caretaker of our family. I am also the one

who takes my youngest daughter to her medical appointments and provides the

equipment and care needed for her medical care.

8. When I was a young man, I was convicted of a drug charge and for possession

of a weapon, for which I was incarcerated for fourteen months and two years

respectively.

9. Since serving my sentences, I have been involved with the St. Joseph Chaldean

Church and I have not been involved in any criminal activity nor been arrested

for any criminal activity. Although I made mistakes in the past, I have now

been living in and contributing to the community for over 20 years.

10. I have been subject to an order of removal to Iraq since October 26, 1993, and I

have been living in the community pursuant to an order of supervision. It is my

understanding that the reason I was released pursuant to the order of

supervision was because the government determined that Iraq would not accept

me for repatriation.

11. As a condition of my supervision, I was required to check in with ICE. My

reporting requirements have varied over the years. I was arrested and detained

by ICE on January 26, 2011 for failing to report for a few months. Previous to

this, I had consistently reported to ICE as required and was doing so since

1994.
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12. Before my detention, I was on my eleventh year of working as a store manager

for a grocery store in Highland Park.

13. On June 11, 2017, without warning, ICE arrested me, and transferred me to a

detention center in Youngstown, Ohio.

14. The notice revoking my release stated that I was being detained because of

“failure to provide an Iraqi travel document.”

15. I was on my way to my oldest daughter’s home when I was pulled over and

was told that ICE had a warrant for my arrest. My seven-year-old daughter was

in the car with me and I was handcuffed while she watched. I had to call my

oldest daughter to come pick up my seven-year-old.

16. My detention has detrimentally affected my family as they are struggling to

keep up financially.

17. As a result of my absence my family cannot keep up with finances, they have

been kicked out of our current home and looking for a new place to live.

18. My detention has caused intense emotional distress to my family. This has

been especially difficult for my seven-year-old daughter who struggles with not

having her father around to take care of her medical needs. Because she is so

young, she cannot fully comprehend the severity of what our family now faces.

Life here is all she knows. She does know that her father is not at home and

that her daily life is getting harder and more uncertain without her father being
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there to maintain a normal routine and provide the support she needs with her

disability.

19. I have also experienced intense emotional distress and started to feel a sense of

hopelessness and desperation. Around September, I participated in a hunger

strike along with about ten other Iraqi nationals. I felt that this was the only

way to bring attention to the problems that we are experiencing. The longer I

am detained the more my family continues to suffer and the more they continue

to lose.

20. My immigration attorney filed a Motion to Reopen on June 20, 2017 without

the benefit of my A-file and it is still pending unadjudicated at the Board of

Immigration Appeals. My attorney has explained to me that these cases take a

long time and that it could take months or years for my case to be decided on

the merits.

21. It is my understanding that I will be subject to mandatory detention if my

motion to reopen is granted.

22. Since my detention on June 11, 2017, I have not gotten an individualized

determination of danger or flight risk.

23. On September 11, 2017, ICE denied my 90 day Post Order Custody Review.

The denials stated: “You have a final order of removal from the United States

and ICE is actively pursuing your removal.”
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24. I applied for my travel documents with the Iraqi Consulate around March 2016

and was told that they could not give me my travel document. I have not

received any documents from ICE showing that Iraq has agreed to accept me

back.

25. I fear removal to Iraq, especially because my status as a Chaldean makes me a

target for violence, persecution and death.

26. My immigration attorney has advised me that I am subject to mandatory

detention if my Motion to Reopen is granted.

27. My family and I were first able to come to the U.S. as refugees in 1979. My

wife’s uncle and his entire family were all targets of Islamic extremists in 2006

in Baghdad, Iraq. They took over his house and told him to leave or be killed.

He and his family were forced to flee to Syria as refugees. The Iraq

government was not able to protect him. In November 2009, my uncle’s son-

in-law was kidnapped, beaten, and held for ransom by Islamic extremists in

Iraq because he was a Christian minority. After my uncle paid the ransom, they

were told to leave Iraq and never come back or they would be killed.

28. I believe that the same is true today, and that I would additionally be

persecuted because of my upbringing in the U.S. I have lived in the U.S. for 38

years and I would be considered to be an Americanized Westerner whose very

existence is a threat to the Anti-Americanism.
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29. Because I have lived most of my life in the U.S. I do not have any ties to Iraq.

30. ICE has not made an individualized showing that Iraq will agree to my

repatriation.

31. I wish to continue my ongoing efforts to seek relief from removal
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EXHIBIT 11
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF PETITIONER/PLAINTIFF JAMI DERYWOSH

I, Jami Derywosh, make this declaration based upon my own personal

knowledge and if called to testify, I could and would do so competently as follows:

1. I am an Iraqi national who lawfully entered the United States in 1983

as a refugee at the age of six. I adjusted my status to lawful permanent resident two

years later.

2. I have resided in the United States for over thirty-four years. I have

been a longtime resident of the Chicago area and a successful businessman who

owns three businesses employing between twenty to thirty people.

3. I am the primary breadwinner in my household. I support my elderly

father, who was recently diagnosed , and my fiancée, who

is

4. I belong to an ethnic and religious minority group in Iraq: Assyrian

Christians.
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5. In late 1994, at the age of 16, I was arrested for arson. I subsequently

pleaded guilty and was sentenced to seven years in prison, of which I served

roughly half.

6. Apart from a 2009 municipal code violation, for which I paid a fine,

this is my only conviction.

7. Although I was ordered removed in 1997, and spent 13 months in

post-final-order immigration detention, the government released me under an order

of supervision in August 1999, with which I have been complying. By the time of

my re-detention, I was required to check in with immigration officers only once a

year.

8. On information and belief, ICE’s decision to put me on an order of

supervision was based on the government’s determination that Iraq would not

accept me for repatriation.

9. Nonetheless, on July 20, 2017, while reporting to ICE-ERO for my

annual check-in, I was taken into custody and placed in detention at the Kenosha

County Detention Center in Wisconsin, where I remain today. I was not given any

notification or written explanation for the revocation of my order of supervision. I

was accompanied to the check-in with two attorneys who asked the arresting

officer to explain why I was being detained.

10. I knew there was a significant likelihood that I would be detained at
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my check-in because of the June arrests in Michigan, but I appeared for my check-

in anyway.

11. During my detention, the government has asked me on at least 3

occasions to sign some documents that were completely in Arabic with no English

translation. During one of these occasions, I was able to get one of the guards to

speak directly with my immigration attorney; the guard repeatedly referred to the

documents as “travel documents” but was unable to confirm what they said. The

jail also did not have translators present at the time to translate the documents. I

followed my attorney’s advice and did not sign anything that was not translated

and shown to my attorney first.

12. Both before and after my arrest and detention, my attorney asked the

Chicago Field Office whether it would abide by this Court’s order temporarily

staying removals to Iraq. According to my lawyer, the Chicago Field Office

refused to provide this assurance, stating that the order only applied in Michigan

and that it was following directives from “headquarters”.

13. I feared that I would be removed before my attorney had an

opportunity to argue my case. Even after a preliminary injunction was ordered in

this case, I was informed by officers that ICE was simply waiting for a charter

plane to fly me to Iraq.

14. Therefore, without the benefit of my A-file or Record of Proceeding,
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on August 15, 2017, my attorney filed an emergency motion to reopen along with

an emergency motion for stay of removal on my behalf.

15. The motion to reopen, which remains pending, was based on changed

country conditions in Iraq that make it likely I would be a target for torture and

persecution because I am an Assyrian Christian.

16. On October 5, I was taken to the Chicago Field Office along with

other Iraqis who were detained. ICE officers told us for the first time about an

injunction issued by this Court but they said nothing about us receiving any

custody review.

17. On October 30, 2017, I was taken to ICE offices in Chicago. I spent

nearly the entire day in the ICE offices; we arrived around 7 a.m. and I waited in a

holding cell until the early afternoon when I was taken to meet with an ICE officer

for a short conversation. During the conversation, the officer gave me a letter from

ICE notifying me of their decision to continue my detention on October 30, 2017.

The letter said simply that my continued detention was due to the fact that I had a

final order of removal and that ICE was actively pursuing my removal. No

consideration was given to my specific case or situation. Although the letter was

signed and dated October 20, 2017, I did not receive the letter until the October 30

meeting. Following this meeting I was taken back to the holding cell for about an

hour and a half before being transported back to the detention center. This is the
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only custody determination I have received since I was re-detained on July 20,

2017

18. ICE has provided me with nothing to show that Iraq will issue me

travel documents or otherwise agree to my repatriation.

19. As of this declaration, my motion to reopen remains pending. I have

no idea how long it will take to decide.

20. I fear removal to Iraq because I believe that my status as an Assyrian

Christian makes me a target for torture, persecution and death.

21. I wish to continue my ongoing efforts to seek relief from removal.
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EXHIBIT 12

2:17-cv-11910-MAG-DRG   Doc # 138-13   Filed 11/07/17   Pg 1 of 7    Pg ID 3492



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF PETITIONER/PLAINTIFF ANWAR HAMAD

I, Anwar Hamad, hereby declare:

1. I make this declaration based upon my own personal knowledge and if

called to testify, I could and would do so competently as follows.

2. I am 30 years old and entered the United States lawfully as a refugee on

February 22, 2000.

3. I was born in Kuwait but the United States government considers me a

citizen of Iraq.

4. On July 5, 2005, my status was adjusted to that of a lawful permanent

resident.

5. On April 8, 2013, I was convicted for controlled substance-Possession,

Marijuana and was sentenced to two years of probation.
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6. On June 6, 2014, I was charged with controlled substance-

Delivery/Manufacture, Schedule 1, 2, 3 except Marijuana/Cocaine. After I

completed the Adult Drug Treatment Court Program, the prosecutor

dismissed the case and entered an Order of Acquittal/Dismissal on June 3,

2016.

7. I was arrested by Immigration and Customs Enforcement (ICE) in June

2014 and detained in St. Clair County Jail for approximately six months.

8. I was served with a Notice to Appear before the Immigration Court on July

21, 2014 and removal proceedings were initiated against me on July 25,

2014. I was unrepresented in my removal proceedings and did not file an

appeal of the immigration judge’s removal order

9. I have been living under a final order of removal since October 23, 2014.

10. After nearly three months of post-final-order detention, I was released

from ICE detention to the community pursuant to an Order of Supervision,

dated January 21, 2015, with which I have been complying.

11. Per my Order of Supervision, I was required to check-in with ICE every

six months. At my last check-in on September 7, 2016, I was told to report

back one year later.
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12. In 2016, I attempted to apply for travel documents at the Iraqi Consulate

but they declined to issue me any documents because they said they had no

record of me in their system.

13. To date, I have received no documents from ICE indicating that Iraq agrees

to my repatriation.

14. On June 11, 2017, without warning, ICE detained me at my father’s home

and subsequently transferred me to Chippewa Correctional Facility in Sault

Ste. Marie, Michigan where I have been detained since that time.

15. On June 15, 2017, my attorney filed a Motion to Reopen my immigration

case and an Emergency Motion for Request to Stay Removal in the

Immigration Court in Detroit, Michigan.

16. I feared imminent removal to Iraq so I asked my attorney to file my Motion

to Reopen without the benefit of my A-File or Record of Proceeding.

17. On June 15, 2017, the Immigration Court granted my Emergency Motion

to Stay Removal.

18. I filed a second Motion to Reopen on June 20, 2017 after substituting

counsel.

19. On August 6, 2017, the Immigration Court granted my Motion to Reopen.

I understand from my lawyer that the immigration judge made a finding
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that I am subject to mandatory detention because of my controlled

substance conviction and therefore I will not receive a bond hearing.

20. My next individual hearing before the Immigration Court is scheduled for

November 3, 2017.

21. I have six U.S. citizen brothers and sisters that live in and around Detroit,

Michigan. I also have a young U.S. citizen daughter, age 1, who I was

caring for at the time of my arrest. My daughter misses me terribly and my

girlfriend tells me that she carries around my picture.

22. Before my detention, I looked after my daughter during the day while my

girlfriend worked. At night when I had to work, she watched our daughter.

However, because of my detention, my partner is finding it difficult to find

and pay for child care for our daughter. Sometimes she has to miss work

completely because she cannot find or afford a babysitter. My partner is

struggling to pay the bills and provide for our daughter without additional

income coming from my employment.

23. Since my redetention by ICE, I have never received an individualized

determination that I pose a danger to the community or am a flight risk.

24. I fear removal to Iraq, especially because of my status as a convert from

Shi’ite Muslim to Christian, my inability to speak Arabic, and the
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assistance I provided the U.S. Army in the early 2000s, all of which make

me a target for torture, persecution, and death.

25. I wish to continue my ongoing efforts to seek relief from removal.
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EXHIBIT 13
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF PETITIONER/PLAINITFF JONY JARJISS

I, Jony Jarjiss, hereby declare:

1. I make this declaration based upon my own personal knowledge and if

called to testify, I could and would do so competently as follows.

2. I am a 57-year old Iraqi national who lawfully entered the United States in

1993 on a K-1 Fiancé visa.

3. When I did not marry my fiancé and my asylum application was denied,

removal proceedings were initiated against me.

4. I have never been convicted of a crime in the United States.

5. I have been subject to an order of removal to Iraq since January 1996.

6. Around 2000, Immigration and Customs Enforcement (ICE) detained me

for eleven months after which I was released on an Order of Supervision.

I was never required to post a bond for my release.
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7. I have been under an order of supervision since approximately 2003, with

which I have been complying.

8. ICE told me that I was released on an order of supervision because Iraq

would not accept my repatriation and because I was not a flight risk or

danger to society given that I had no criminal record.

9. Although I requested travel documents from the Iraq consulate on three

separate occasions, Iraq has never issued a passport or other travel

documents to me. I even visited the consulate recently on May 31, 2017

to obtain travel documents but was denied because I did not have any

documents proving Iraqi citizenship.

10. To date, I have received no documents from ICE indicating that Iraq

agrees to my repatriation.

11. On June 11, 2017, I learned that ICE detained approximately one hundred

Iraqi nationals in Michigan who were on final orders of removal.

12. Although I was scared to be detained, I reported to my scheduled

supervision appointment at the Detroit Field Office on July 13, 2017.

13. I was immediately detained and transferred to Youngstown, Ohio where I

have been detained since.
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14. On July 13, 2017, I received a Notice of Revocation of Release stating

that I violated my order of supervision for “Failure to provide Iraqi travel

document.”

15. My attorney filed a Motion to Reopen my immigration case in

immigration court on August 21, 2017 because he did not have the benefit

of my A-File or Record of Proceeding. The motion however, needed to be

refiled in the Board of Immigration Appeals (BIA) which he filed on

October 21, 2017.

16. My Motion to Reopen is pending in the BIA.

17. Because I left the country at a young age, I am unfamiliar with Iraqi

culture.

18. I have remained in Michigan for 24 years since I first moved to the United

States in 1993.

19. My daughter and grandchild are both U.S. citizens and rely on my

support. I routinely cared for my grandson when my daughter had to

work. My daughter just delivered my second grandchild whom I have not

yet seen because of my ongoing detention.

20. I have stable employment at a grocery store in Saginaw, Michigan where I

have worked for almost nine years. I am a key holder there and am given
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several managerial responsibilities. I hope to return to my position at the

grocery store if released.

21. On October 6, 2017 ICE denied my 90-day Post Order Custody Review

because: “You have a final order of removal from the United States and

ICE is actively pursuing your removal.”

22. Since my redetention by ICE, I have never received any determination

that I pose a danger to the community or am a flight risk.

23. Recently, I was examined by a doctor in the facility who said that I have a

24. I fear removal to Iraq, especially because my status as a Chaldean

Christian which makes me a target for torture, persecution, and death.

25. I wish to continue my ongoing efforts to seek relief from removal.
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EXHIBIT 14
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF PETITIONER/PLAINTIFF
MUKHLIS YOUSSIF MURAD

I, Mukhlis Youssif Murad, make this declaration based upon my own

personal knowledge and if called to testify, I could and would do so competently as

follows:

1. I am a Plaintiff/Petitioner in the above captioned action.

2. I am a 59-year-old Iraqi national who lawfully entered the United States in

1977, on a visitor’s visa. A short time later I secured a student visa. I was

eventually able to adjust my status to a lawful permanent resident based on my first

marriage.

3. Before my arrest by ICE on July 27, 2017, I resided in Farmington Hills,

Michigan with my son, daughter, and daughter-in-law. I have lived in this home

for about 8 years.
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4. In 1985, I pleaded guilty to drug possession with intent to deliver drugs. I

have not been convicted anytime since then.

5. In 1997, I was shot during an attempted robbery of the liquor store where I

worked. Following the shooting, I have been diagnosed with

for these conditions.

6. I was admitted to in 1998 for

approximately one month. Following my hospitalization, I continued my treatment

in an outpatient program with the until 2001.

7. Prior to my recent detention, I met with my

8. I met with a in immigration detention during my first month of

detention.

9. I have experienced during my time in immigration

detention.

10.In addition to the shooting also caused numerous physical

ailments that continue to affect me to this day.
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11.I have been subject to an order of removal to Iraq since 2004, but was

released to the community under an order of supervision, with which I was

complying. Typically, I was required to check in only once a year. I was not

detained by ICE at any point prior to these immigration proceedings.

12. On July 27, 2017, I responded to a letter I received from ICE demanding

that I come into their office for what I understood to be a check-in meeting. While

I had heard that many Iraqis were being arrested when they checked in, I chose to

check in anyway and comply with my order of supervision. While at the ICE

office, I was arrested and transferred to the detention center in St. Clair, Michigan.

Soon after, I was transferred to Battle Creek, Michigan.

13. Prior to being detained, immigration officers required that I request travel

documents from Iraqi consulate. I requested these travel documents from the

consulate multiple times but was denied each time.

14. As of the date of this filing, neither my attorney nor I have received my A-

file. The A-file is important for my case because my attorney plans to apply for

various forms of immigration relief and he needs my A-file to determine my

eligibility. Despite not receiving the A-file, my attorney worked with me and my

family to prepare the Motion to Reopen my immigration case, which he informed
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me he filed on October 13, 2017. It has been difficult to communicate with my

family and attorney throughout this process because I am detained.

15.My attorney advised me that if my case is reopened, I will likely be eligible

for bond. As of the date of this declaration, I have not received any notice of post

order custody review or any individualized determination of danger or flight risk.

16. I fear removal to Iraq because I believe that my status as a Catholic makes

me a target for torture, persecution and death.

17. I wish to continue my ongoing efforts to seek relief from removal.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF PETITIONER/PLAINTIFF HABIL NISSAN

I, Habil Nissan, hereby declare:

1. I make this declaration based upon my own personal knowledge and if

called to testify, I could and I would do so competently.

2. I am a Plaintiff/Petitioner in the above captioned action.

3. I am a 36-year-old Iraqi national who was lawfully admitted as a parolee to

the United States at Agana, Guam, on December 8, 1996. On February 28,

1997, I was granted asylum at the age of 16-years old.

4. On September 29, 2001, my status was adjusted to that of a Lawful

Permanent Resident.

5. Before June 11, 2017, I resided in Sterling Heights, Michigan with my

family.
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6. I have two U.S. citizen daughters, ages 9 and 10. Being apart from them is

the most difficult strain on me because they are the most important part of

my life. Being the father to my young girls is my greatest purpose. I am

involved in their every day life and they keep asking their grandparents why

their daddy is not home.

7. In 2005, I pleaded guilty to misdemeanor destruction of property and two

misdemeanor domestic violence charges and successfully served twelve

months of probation.

8. I have been subject to an order of removal to Iraq since 2007, but have been

living in the community under an order of supervision.

9. When I first started my supervision, I was required to check in with ICE

every three months, but then ICE decided that I only needed to check in

every 6 months, and recently ICE has allowed me to check in once a year.

10.On or about June 11, 2017, without warning, I was arrested by ICE and

transferred to the detention center in Youngstown, Ohio.

11. Several ICE agents came to my home with guns and wearing vests. I was

arrested in front of both of my parents and my brother, who were all terrified

and in tears because they did not understand what was going on.
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12. On or about July 29, 2017 I was transferred from the detention center in

Youngstown, Ohio to detention in Calhoun. On or about August 7, 2017 I

was transferred to detention a detention center in Chippewa County,

Michigan.

13. I suffer from serious health problems. Following a devastating car accident

on May 18, 2006 I have struggled with

.

14.After the accident, I received intermittent medical care for my

to the maximum of my insurance company’s

provisions.

15. I only received medical treatment during my detention in Calhoun but did

not receive medical treatment for my pain in Youngstown and it took two

months for me to receive medical treatment after my transfer to Chippewa

County, Michigan.

16. My detention has resulted in an emotional toll on my family, including my

parents, my siblings, and my daughters due to the potential that I could be

placed in grave danger. My family is very worried about both my well-being

and the uncertainty of who will provide for them. My detention has upended
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the stability in my daughters’ lives as they do not know when they will have

their father back.

17. On July 24, 2017, my Motion to Reopen was granted with respect to

Withholding of Removal.

18. Judge Paruch ruled that Changed Country Conditions was established for

purposes of withholding of removal. He granted a motion to reopen

provisionally to show that none of my underlying misdemeanors constitute a

particularly serious crime under the Immigration Nationality Act that would

bar me from withholding. However, Judge Paruch denied the motion to

reopen to the extent it presented a claim for CAT relief.

19. My merits hearing on my eligibility for withholding of removal was initially

scheduled for October 10, 2017, but the Executive Office of Immigration

Review cancelled, and re-calendared for November 21, 2017.

20. I fear removal to Iraq, especially because my status as a Chaldean Christian

makes me a target for violence and persecution.

21. I do not have any ties to Iraq and many of my family have been killed there.

I have lost family members including cousins, aunts and uncles. My aunt

was a widow and was killed leaving six young children without a mother.

22. I wish to continue my ongoing efforts to seek relief from removal.
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 IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

USAMA JAMIL HAMAMA, et al.,  

Petitioners and Plaintiffs, 

v. 

REBECCA ADDUCCI, et al.,  

Respondents and Defendants. 

Case No. 2:17-cv-11910 

Hon. Mark A. Goldsmith 
Mag. David R. Grand 

Class Action 

DECLARATION OF RUSSELL ABRUTYN 
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DECLARATION OF RUSSELL ABRUTYN 

 

STATE OF MICHIGAN     ) 

    )  ss 

COUNTY OF OAKLAND  ) 

 

I, Russell Abrutyn, declare under penalty of perjury as follows: 

1. I have been licensed to practice law in Michigan since 2002 and Washington State 

since 1999. I am also licensed to practice before the Second, Sixth, and Ninth Circuit Courts of 

Appeals, the Eastern and Western Districts of Michigan, and the Eastern and Western Districts of 

Washington. I graduated from the University of Michigan Law School in 1999. 

2. My practice is focused exclusively on immigration law. I am a member of the 

American Immigration Lawyers Association (AILA) and the Secretary of the Michigan chapter. 

I also serve on the Detroit Immigration Court Liaison Committee. Since my involvement with 

AILA, I have received the President’s Commendation, Sam Williamson Mentor of the Year, and 

Jack Wasserman Excellence in Litigation awards.  

3. Over the last 5-10 years, I have represented, either individually or as co-counsel, 

more than 20 Iraqi Chaldeans. Through my role as mentor and active membership in AILA, I 

have spoken with many local attorneys about their representation of Iraqi Chaldeans. 

4. The local Immigration Court’s view on the dangers facing Iraqi Christians has 

changed. Until recently, Immigration Judges in Detroit frequently denied applications for asylum 

and withholding of removal filed by Iraqi Christians. See, e.g., Sako v. Gonzales, 434 F.3d 857 

(6th Cir. 2006); Yousif v. Holder, No. 11-4072 (6th Cir. Oct. 9, 2012). More recently, however, 

this changed in the face of overwhelming evidence of the brutal harm inflicted on Christians in 

Iraq by militias, terrorists, and others.  
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5. Congress promulgated Section 1247 of the Refugee Crisis in Iraq Act of 2007, 

Pub. L. No. 110-181, in recognition of the significant dangers in Iraq. This provision allowed 

otherwise time-barred Iraqi applicants for asylum and withholding of removal to file motions to 

reopen. 

6. Because Iraqi Chaldeans face such a high likelihood of persecution in Iraq, based 

on my experience before Immigration Judges in Detroit, they are invariably or nearly invariably 

successful in obtaining protection from removal, in cases in which those claims are not 

statutorily barred. Indeed, the Detroit Office of Chief Counsel for Immigration and Customs 

Enforcement (ICE) concedes that Iraqi Chaldeans have a greater than 50% chance of being 

persecuted in Iraq, and the grant rate in the Detroit Immigration Court for Chaldeans who are not 

statutorily barred from withholding of removal is at or very near 100%.  In my own experience, 

none of my Iraqi clients have been deported.  

7. The persecution Chaldeans currently face in Iraq has been described as akin to 

genocide, something that has been recognized by the U.S. State Department.  

8. In Yousif v. Lynch, 796, F.3d 622 (6th Cir. 2015), a case I recently litigated, the 

Court of Appeals held there “is no dispute that Yousif is a Chaldean Christian and that his status 

as a Christian alone entitles him to withholding of removal, given that there is ‘a clear 

probability’ that he would be subject to future persecution if returned to contemporary Iraq.” Id. 

at 628. A clear probability means that there is a greater than 50% chance of future persecution. 

9. Based on my personal knowledge and experience with several of the Iraqis who 

were detained by ICE during the last several days, a significant portion of them may have a basis 

to reopen their removal proceedings to apply for relief based on changed conditions in Iraq or 

changes in the law that affect their removability or eligibility for relief from removal. 
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10. For example, on the morning of June 13, 2017, I filed a motion to reopen with the 

Detroit Immigration Court for an individual who was detained by ICE on June 11, 2017. In 2011, 

the Immigration Court erroneously found that his conviction for delivery or manufacture of 

marijuana was an aggravated felony drug trafficking offense under 8 U.S.C. § 1101(a)(43)(B), 

thereby rendering him statutorily ineligible for asylum. Subsequently, however, the Supreme 

Court clarified that, under the categorical approach, convictions under state marijuana laws that 

include the social sharing of small quantities of marijuana for no remuneration are not 

aggravated felonies. Moncrieffe v. Holder, 133 S. Ct. 1678 (2013). As a result, the classification 

of my client’s conviction under MCL § 333.7401(2)(D)(3) as an aggravated felony was 

erroneous and he should be eligible for asylum. See People v. Green, 299 Mich. App. 313, 315 

(Mich. App. 2013) aff’d 494 Mich. 865 (Mich. 2013). Shortly after I filed the motion to reopen, 

the Immigration Court granted a stay of removal pending a decision on the merits of the motion 

to reopen. If the motion to reopen is granted, my client will be able to apply for relief from 

removal and, if successful, retain his lawful permanent resident status. 

11. I was only able to file the motion to reopen so quickly because I had a pre-

existing relationship with the client and was already in the process of preparing the motion to 

reopen at the time of his arrest. This client was lucky because I had spent the last several months 

obtaining his files from prior counsel, preparing his applications for relief, and gathering 

hundreds of pages of supporting evidence. I have spoken with numerous family members of 

other individuals who were detained during the last several days and they are generally not in a 

position to quickly file a motion to reopen because they do not have copies of relevant 

documents or even know for sure why their loved one was ordered removed. 
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12. Thus, while I have no doubt that there are many others with a basis for filing 

meritorious motions to reopen, without representation of counsel such motions will not be filed 

and these individuals will be deported to persecution, torture and possible death.   

13. To file a motion to reopen in Immigration Court or the Board of Immigration 

Appeals, the movant must attach a copy of the application for relief and supporting 

documentation, including affidavits. 8 C.F.R. §§ 1003.2(c)(1) and 1003.23(b)(3). It takes time to 

prepare the applications and supporting evidence, especially if the noncitizen has been 

transferred to a remote detention facility like the Northeast Ohio Correctional Facility in 

Youngstown, Ohio. Youngstown is 226 miles from Detroit and it is difficult for Michigan 

attorneys to make the trip. For individuals with older removal orders, it is not uncommon for 

them to lack crucial documents from their original removal proceedings, so there is added delay 

in obtaining these documents from other sources. 

14. The fact that some Iraqi Christians arrested by ICE in the past few days have not 

yet been able to file motions to reopen does not indicate that they lack a basis for seeking relief, 

but rather that there has not yet been enough time for preparation of the filings, especially if they 

are without counsel as is the case for the overwhelming majority of the detainees.  

 

 

____________________________ 

Russell Abrutyn  
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

THIRD DECLARATION OF RUSSELL ABRUTYN

I, RUSSELL ABRUTYN, hereby declare:

1. I have been licensed to practice law in Michigan since 2002 and in

Washington State since 1999. I am also licensed to practice before the

Second, Sixth, and Ninth Circuit Courts of Appeals, the Eastern and Western

Districts of Michigan, and the Eastern and Western Districts of Washington.

I graduated from the University of Michigan Law School in 1999.

2. My practice is focused exclusively on immigration law. I am a member of

the American Immigration Lawyers Association (AILA) and the Secretary

of AILA’s Michigan chapter. I have received several awards from AILA: the

President’s Commendation, Sam Williamson Mentor of the Year, and Jack

Wasserman Excellence in Litigation awards.

2:17-cv-11910-MAG-DRG   Doc # 138-18   Filed 11/07/17   Pg 2 of 12    Pg ID 3524



2

3. During my years of practice, I have represented thousands of noncitizens

with their immigration cases and hundreds of respondents in removal

proceedings.

4. I currently represent three Hamama class members, one of whom is a named

Petitioner, Kamiran Taymour.

5. All three of my Hamama class member clients are detained. They have been

detained since June 11, 2017.

6. My Hamama clients are currently detained at the NE Ohio Correctional

Facility, Calhoun County Jail, and Chippewa County Jail. Clients who are

being held in the Calhoun and Chippewa County jails are incarcerated in the

same facilities as pretrial and sentenced criminal offenders. Named

Petitioner Taymour, who is Kurdish, has been assaulted by other detainees

while at Calhoun.

7. All three of my Hamama clients were detained under INA § 236(c) during

their earlier removal proceedings, released following a period of post-order

detention, and placed on Orders of Supervision until they were redetained on

June 11, 2017.

8. Two of my Hamama clients (including Mr. Taymour) have won their

motions to reopen; the third is on appeal to the Board of Immigration
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Appeals (BIA) from a denial of his motion to reopen by an Immigration

Judge.

9. I filed Mr. Taymour’s Motion to Reopen on June 13; it was granted on

August 18. The other was filed on June 19, 2017, and granted on August 16,

2017.

10. I did not have the A File when I filed motions to reopen for Mr. Taymour or

the other Hamama class member who won. However, I had been working

on Mr. Taymour’s motion since January of 2017, well before he was

detained, and so had already gathered many of his documents and other

necessary information. Because I did not have the A File for the second

client when I filed his motion to reopen, I filed a supplement to the motion

in August after I received additional documents.

11. For my third Hamama client whose case is pending at the BIA, the motion

to reopen (prepared by another attorney) was denied by the Immigration

Judge so I filed the appeal. The appeal has been pending since August 3,

2017. The prior attorney filed the motion without the benefit of the A file.

12. My two clients whose motions to reopen have been granted, including

Petitioner Kamiran Taymour, have not received any individualized

determination of flight risk or dangerousness. Neither of them received a

post-order custody review hearing because both won their motions to reopen
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before they were redetained for 90 days. They are now being subjected to

mandatory detention under INA § 236(c)(1). If an individual like Mr.

Taymour wins his case before the immigration court and if the government

chooses to appeal that decision, mandatory detention will continue through

the course of the administrative appeal.

13. My client whose removal proceedings were not reopened within 90 days of

June 11, 2017, received a post-order custody review. In connection with the

custody review, he submitted evidence of his significant ties to the

community, including his U.S. citizen wife and three children (ages 15, 12,

and 11). He has a stable home environment. He is an active participant in his

children’s lives, including their schooling and religious education. Despite

the strong evidence that my client is not a danger or flight risk, my client

was denied release. His POCR denial stated simply that “You have a final

order of removal from the United States and ICE is actively pursuing your

removal to Iraq.”

14. Because my Hamama clients are challenging their removal orders, it is

unknown whether ICE will in fact be able to remove them or when such

removals would occur if my clients lose their immigration cases. What is

clear is that ICE’s insistence on keeping my clients detained while their

cases are adjudicated will result in prolonged detention.
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15. In my experience, a motion to reopen filed with the Immigration Judges by

an individual who is detained will take anywhere between 1 and 3 months to

decide. The Board of Immigration Appeals takes approximately 4 - 6 months

to decide either an appeal of a denied motion to reopen or a motion to reopen

filed with the Board in the first instance.

16. The petition for review process generally takes at minimum 1 year and as

long as 2-3 years.

17. In my experience, once a case is reopened for purposes of a CAT claim and

back before the Immigration Judges in Detroit, a detained case will generally

take six to eight weeks to decide. It may take longer if a detainee’s attorney

needs more time, or if the government is unable to access the necessary files.

In my two pending cases, the hearings have been delayed for even longer

because the government transferred the necessary files out of the

Immigration Court.

18. If a claim is denied by the Immigration Court, the Board of Immigration

Appeals will generally take approximately 4 – 6 months to decide the

appeal. This can sometimes take longer, depending on delays in producing

transcripts of the immigration judge hearings or transferring files. I have had

BIA cases take much longer than this, even for detained clients. For
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example, Matter of V-X-, 26 I&N Dec. 147 (BIA 2013), was pending for

about 15 months.

19. The detention of my clients through this process is unnecessary, as they

were living under and complying with Orders of Supervision for years.

20. Before being redetained on June 11, my Hamama clients were living in the

community under Orders of Supervision because ICE could not effectuate

their removal to Iraq; they were cooperating with ICE’s efforts to effectuate

their removal; and they were not dangers to the community.

21. When a noncitizen is ordered removed and is either released from custody

or never taken into custody, Immigration and Customs Enforcement almost

always places that person under an Order of Supervision. Supervision will

continue until ICE is able to remove that person.

22. The Order of Supervision imposes a number of conditions. For example, a

noncitizen on an Order of Supervision must notify ICE of their address and

employment details as well as any changes in that information, cannot leave

the state without prior permission, must refrain from criminal activity or

from associating with gangs, and must assist ICE in obtaining a passport or

travel document.

23. Moreover, a noncitizen on an Order of Supervision must report to ICE on a

regular basis. ICE will decide if the reporting is done in person, over the
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phone, or at the person’s house. ICE will also decide how frequently the

reporting occurs—it can be annually, every few months, every month, every

week, etc.

24. ICE can also require the noncitizen to submit to electronic monitoring by

wearing an ankle bracelet.

25. As removal becomes less likely, or if ICE has decided to refrain from

carrying out the removal as a matter of discretion, or if the noncitizen has

proven themselves to be compliant and trustworthy, ICE often relaxes the

reporting requirements. Reporting becomes less frequent.

26. If ICE is concerned about a noncitizen’s current or future compliance, ICE

is more likely to require more frequent reporting, to require that reporting be

done in person, and/ or to require electronic monitoring.

27. A violation of an Order of Supervision is likely to result in a new period of

detention. ICE is likely to detain individuals who do not report, who commit

crimes while on an Order of Supervision, or who fail to make a good faith

effort to obtain a passport or travel document. If an individual has been

under an Order of Supervision for an extended period of time, it is very

likely that the individual has been reporting regularly and complying with

the Order of Supervision. Otherwise, they would have been taken back into

custody.
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28. I have had clients, including some Iraqis, who were on Orders of

Supervision for years or even more than a decade. These individuals

generally were from countries where removal was not possible or were on

Orders of Supervision because ICE chose not to carry out the removal order

as a matter of discretion.

29. Some, like Kamiran Taymour, had reported to ICE as recently as a month

prior to the June 11, 2017 raids. ICE continued those individuals on their

Orders of Supervision during their most recent report date because they were

in compliance and were not a flight risk or a danger to the community. To

the best of my knowledge, nothing changed between the last report date and

their detentions on June 11, 2017, for either Mr. Taymour or for my other

Iraqi clients who were on Orders of Supervision.

30. I have Iraqi clients, and have spoken with many other Iraqis, who are

subject to final orders of removal and have been on Orders of Supervision

for years. They were not detained on June 11 or since that date. They appear

to share many of the characteristics of those who were detained on June 11. I

cannot discern why some were detained and others were not.

31. During their time on Orders of Supervision, my clients had to make

repeated efforts to obtain passports or travel documents. They had to apply

for these documents at an Iraqi consulate and sometimes personally appear
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at the Iraqi Embassy in Washington, D.C. However, despite these efforts,

my clients were unable to obtain Iraqi travel documents.

32. My Hamama clients did not receive any notice of revocation of their release

from custody before their detentions and they did not have an opportunity to

respond. In fact, my understanding is that ICE told my clients and their

families that they were being detained for only a few hours and only long

enough to complete some paperwork before being released again.

33. In my experience, other clients who have been in full compliance with their

Orders of Supervision have not been detained before leaving the U.S., but

have remained in the community on Orders of Supervision until they depart.

ICE will require them to purchase their own plane tickets and make their

own arrangements to leave the country. This flexibility benefits both my

clients, who can exercise some control over the manner and timing of their

departures, and ICE, which avoids the expenses associated with detention

and forced removals.

34. ICE’s insistence on detaining my Hamama clients, despite their long-

standing compliance with Orders of Supervision, is not only unusual, but it

is also unnecessary because my clients have already demonstrated through

years of complying with Orders of Supervision that they are not a danger or

flight risk. I am aware of no reason why the Hamama class members should
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not remain in the community until they have scheduled departure dates,

which is how ICE handles many other individuals with final orders who

have successfully complied with Orders of Supervision.

35. ICE’s policy with respect to the detention of individuals whose motions to

reopen are granted has also deterred some individuals who are released on

orders of supervision from filing such motions.

36. My experience with this is mixed. I estimate that about half of my clients

who are on supervision when their cases are reopened are then taken into

custody. I cannot discern any reason why some are detained and some are

not, as among the people who are not detained are individuals whom, under

the government’s interpretation of the statute, should be subject to

mandatory detention under INA 236(c). It could be a deliberate decision on

the part of ICE not to detain them or just luck. This unpredictable risk of

detention has, in my experience, dissuaded some individuals from seeking to

reopen their removal proceedings.

37. For example, I represent a currently detained Iraqi who is not a Hamama

class member. In 2016, while he was released on an order of supervision, he

successfully reopened his deportation proceedings to apply for protection

under CAT. After his proceedings were reopened, ICE detained him, even
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF MICHELLE BRANÉ

I, Michelle Brané, declare the following:

Expert Qualifications

1. I am the Director of the Migrant Rights and Justice (MRJ) Program of
the Women’s Refugee Commission (WRC), where I have been employed since
June 2006. From 2002 until 2006 I served as the Director of Access to Justice and
Coordinator of the Program for Detained Torture Survivors at Lutheran
Immigration and Refugee Service (LIRS). Prior to that I served as a Human Rights
Officer for the Organization for Security and Cooperation in Europe (OSCE),
seconded by the U.S. Department of State from 1998–2001, and as an Attorney
Advisor at the U.S. Department of Justice, Board of Immigration Appeals from
1995–1998.

2. As part of my research experience on immigration detention and
alternatives to detention in the United States, I have toured and interviewed
detained men, women, and families at over 20 Immigration and Customs
Enforcement (ICE) facilities; toured various U.S. Customs and Border Protection
facilities; done extensive research and made recommendation in the design and
implementation of various alternatives programs; and visited alternatives to
detention programs in both the United States and internationally. My work has
involved engagement with U.S. immigration detention and asylum authorities at
both a local and national level. I have been on the Governance Board of the
International Detention Coalition since 2006, served on the Board of the Detention
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Watch Network from 2006–2013, was a member of the Department of Homeland
Security Advisory Committee on Family Residential Centers, and on the
Community Reference Committee for the ICE Family Case Management Program
for the length that the program was in operation. I have testified before Congress,
at United Nations High Commission for Human Rights, and the United Nations
High Commission for Refugees as well as various other governmental and
international bodies.

3. I am the principal author, co-author and/or supervisor and editor of
numerous reports on detention, asylum, and alternatives to detention, including:
Locking Up Family Values: The Detention of Immigrant Families (WRC with
LIRS, 2007), Halfway Home: Unaccompanied Children in Immigration Custody
(WRC, 2009), Migrant Women and Children at Risk: In Custody in Arizona
(WRC, 2010); Politicized Neglect: A Report from Etowah County Detention
Center (WRC, 2012); How to Protect Refugees and Prevent Abuse at the Border:
Blueprint for U.S. Government Policy (HRF, 2014); Locking Up Family Values,
Again: A Report on the Renewed Practice of Family Immigration Detention
(WRC, with LIRS, 2014); Betraying Family Values: How Immigration Policy at
the United States Border is Separating Families (WRC, with LIRS and Kids in
Need of Defense, 2017); and Prison for Survivors: the Detention of Women
Seeking Asylum in the U.S. (WRC, 2017).

4. I submit this declaration to document that various options for
alternatives to immigration detention are possible, exist in the U.S. immigration
enforcement system, and are effective and cost efficient options for ensuring
immigrant compliance with immigration procedures.

The Women’s Refugee Commission and the Migrant Rights and Justice
Program

5. The WRC is a non-profit organization that advocates for the rights of
women, children, and youth fleeing violence and persecution. The WRC is based
in New York, New York; the MRJ Program is based in Washington, D.C.

6. The WRC was founded in 1989, originally as a program within the
International Rescue Committee, after having identified a dearth of programming
to protect women and girls displaced by humanitarian crises around the world. It
subsequently evolved into an independent entity. WRC’s mission is to improve the
lives and protect the rights of women, children and youth displaced by conflict and
crisis.
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7. The WRC is a leading expert on the needs of refugee women and
children, and the policies and programs that can protect and empower them. The
WRC regularly consults displaced women, children, and youth, and works with the
community-based organizations that are usually the first responders in any
humanitarian crisis. It then raises those needs with policy makers and
implementers, including local and national governments, the United Nations, and
other international non-governmental organizations that drive humanitarian policy
and practice.

8. The MRJ program focuses on the right to seek asylum in the United
States. It strives to ensure that refugees, including women and children, are
provided with humane reception in transit and in the United States, given access to
legal protection, and protected from exposure to gender discrimination or gender-
based violence. The MRJ program regularly consults with diverse stakeholders,
including affected migrants and refugees; community-based, national, and
international organizations; policymakers, including Members of Congress and
their staff; and federal government officials from several departments and agencies
that work on immigration-related issues and conduct oversight.

9. Since 1996, the WRC has made numerous visits to the southwest
border region, including along Mexico’s northern border, as well as to immigration
detention centers throughout the United States as well as in the United Kingdom
and Europe, to shelters and detention facilities housing unaccompanied children
throughout the United States as well as in Mexico and to Alternatives to Detention
Programs in the United States and abroad. Based on the information that we collect
on these visits and our legal and policy analysis of the issues, we advocate for
improvements through various methods, including meetings with government
officials and service providers, policy proposals, and by documenting our findings
through fact sheets, reports, backgrounders, and other materials. We make
recommendations to address identified or observed gaps or ways in which we
believe the corresponding department or agency could improve its compliance with
the relevant standards. We use these materials in our advocacy work to inform the
perspectives and decisions of policymakers. Although the WRC has not
traditionally litigated cases directly, the MRJ program has filed amicus briefs and
declarations in pending litigation on issues such as the conditions and standards for
the custody of immigrant children.

10. Immigration detention is growing at an unprecedented rate. In May
2017, U.S. Immigration and Customs Enforcement (ICE) was funded to maintain
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detention levels of over 39,000 detention spaces each day.1 Immigration detention
has been proven to traumatize vulnerable populations, jeopardize the basic health
and safety of those detained, and undermine meaningful access to counsel in
isolated, remote facilities. Alternative forms of detention and alternatives to
detention have long been a proven working model for ensuring that those in
immigration proceedings appear for hearings and deportation. Study after study has
shown that alternatives work, are more humane and are in line with our national
values.2

11. A broad spectrum of alternatives is already in place and have been
used by ICE (and previously INS) for over 20 years, to ensure appearance of non-
detained immigrants in removal proceedings. These include releasing people to a
responsible sponsor or family member, with instructions on when and where they
are expected to report or appear in court (like many pre-trial programs do in our
criminal justice system); requiring periodic check-ins with a detention officer or
case worker; or more restrictive options, like house arrest or GPS programs for
those who may present a higher risk of flight. Some of these programs are already
in place but are underused. Some have been piloted and others, such as community
support programs, and the family case management program, have recently been
discontinued notwithstanding their prior successful implementation.3

12. WRC has a long history of documenting immigration detention
conditions and policies and how these impact access to protection, physical and
mental health, and family unity. Immigration detention is a restriction of liberty
that has extensive and very negative repercussions. Both detention itself, and the
particular conditions of immigration detention currently, cause numerous obstacles
to pursuing asylum or other immigration relief. Detainees are significantly less
likely to have legal representation that those pursuing their immigration case from
the community. Attorneys are often not available or have to travel long distances
to remote facilities. Detention centers often lack confidential meetings space and

1 House Appropriations Committee, FY2017 Omnibus Summary- Department of Homeland Security
Appropriations at page 2: https://appropriations.house.gov/uploadedfiles/05.01.17_fy_2017_omnibus_-
_homeland_security_-_summary.pdf.
2 In 2009, a bipartisan Independent Task Force on U.S. Immigration Policy sponsored by the Council on
Foreign Relations called for an expansion of the use of alternatives to immigration detention as one of its
recommendations to ensure that all immigrants have the “right to fair consideration under the law and
humane treatment.” Council on Foreign Relations, Independent Task Force Report No. 63: U.S.
Immigration Policy (2009), https://www.cfr.org/sites/default/files/pdf/2009/08/Immigration_TFR63.pdf.
3 American Immigration Lawyers Association, Lutheran Immigration and Refugee Service, National Immigrant
Justice Center, Women’s Refugee Commission, The Real Alternatives to Family Detention, available at
https://w w w .w om ensrefugeecom m ission.org/im ages/zdocs/R eal-Alternatives-to-Fam ily-Detention.pdf
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participation in court may occur through video or telephonic conferencing that
impedes communication. Immigrants in detention suffer from high levels of
depression and trauma. Many immigration detainees have suffered trauma prior to
their arrival – either as part of the source of their claim, their journey to the U.S., or
their apprehension experience and this trauma can be exacerbated by the isolation
and criminalization of detention.4 In addition to the harm to the detainee,
immigration detention is expensive and difficult to manage in comparison with
alternatives to detention.5

13. ATDs cost far less than detention, even if one is enrolled in ATD
longer than in detention. The average cost of alternatives in the United States
varies from 17¢ to $44 a day depending on the level of restriction or services
provided. The Department of Homeland Security (DHS) estimated in its
Congressional Budget Justification for fiscal year (FY) 2018 that it costs the
taxpayers $133.99 per day to hold an adult immigrant in detention and $319.37 for
an individual in family detention.6 In FY 2018, DHS estimated that the average
cost per ATD participant would be $4.50 per day.7 A 2014 Government
Accountability Office (GAO) report found that the daily rate of ATD was less than
7% of that of detention.8 Although participants may be enrolled on ATD for a
longer period of time due to court delays when they are not detained, GAO found
that an individual would have had to be on ATD for 1,229 days before time on
ATD and time in detention cost the same amount.9

14. ATDs are extremely effective at ensuring compliance. ICE’s current
ATD program and several community supported pilot programs have shown high
rates of compliance with immigration check-ins, hearings and - if ordered -
removal. Over 95% of those on “full-service” ATDs (which include case

4
Allen S Keller, Barry Rosenfeld, Chau Trinh-Shevrin, Chris Meserve, Emily Sachs, Jonathan A Leviss, Elizabeth

Singer, Hawthorn Smith, John Wilkenson, Glen Kim, Kathleen Allden, Douglas Ford; Mental Health of Detained
Asylum Seekers, Lancet 2003, 1721-23, https://www.scribd.com/document/358865292/Mental-Health-of-Detained-
Asylum-Seekers.
5Dora Schriro, Immigration Detention Overview and Recommendations, October 6, 2009,
https://www.ice.gov/doclib/about/offices/odpp/pdf/ice-detention-rpt.pdf.
6 DHS Immigration and Customs Enforcement Congressional Justification for FY 2018 (ICE Budget Justification) at
page 128,
https://www.dhs.gov/sites/default/files/publications/CFO/17_0524_U.S._Immigration_and_Customs_Enforcement.p
df.
7 ICE Budget Justification at 180.
8 United States Government Accountability Office. Alternatives to Detention, (Nov. 2014),
http://www.gao.gov/assets/670/666911.pdf.
9

American Immigration Lawyers Association, Lutheran Immigration and Refugee Service, National Immigrant
Justice Center, Women’s Refugee Commission, The Real Alternatives to Detention, available at: http://lirs.org/wp-
content/uploads/2017/06/The-Real-Alternatives-to-Detention-FINAL-06.27.17.pdf
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management) are found to appear for their final hearings.10 Data from Contract
Year 2013 from Geo-Group.BI, Inc., the private contractor who operates some of
the government’s ATD programming, showed a 99.6% appearance rate at
immigration court hearings for those enrolled in its “Full Service” program and a
79.4% compliance rates with removal orders for the same population.11 ICE’s
Family Case Management Program (FCMP), in which families received
caseworker support without having to wear an ankle monitor, indicated compliance
rates of 99% with court appearances, ICE appointments, and reported high
compliance with removal orders.12 DHS’s own Congressional Budget Justification
released in May 2017 notes that, “[h]istorically, ICE has seen strong alien
cooperation with ATD requirements during the adjudication of immigration
proceedings.”13

Existing Alternatives Used by ICE

15. Release on recognizance, or parole (for arriving asylum seekers per
the Immigration and Nationality Act). Asylum seekers and those with credible
legal claims and family and community in the United States have strong incentives
to appear in immigration court and comply with requirements. Consequently, for
many, release on recognizance or a minimal bond is appropriate because they pose
little flight risk or risk to the community.

16. Release on bond and orders of supervision. Bond, and orders of
supervision, can serve to mitigate concerns of a flight risk if such a risk has been
identified. Other conditions of release can and often include telephonic check-ins,
or in-person reporting.

17. Electronic monitoring. Electronic monitoring provides an additional
level of supervision in cases where bond or check-ins are not enough. These can
range from more frequent telephonic controls, to GPS monitors and ankle
bracelets. They can allow for free movement, or a restricted geographic range such
as a city, neighbourhood, or even house arrest. Ankle monitors and GPS are the
most restrictive and among the most costly alternatives. Ankle bracelets require
confinement in a specific space for many hours per day to charge the device. That
kind of restriction on liberty is rarely necessary for an individual seeking

10
United States Government Accountability Office. Alternatives to Detention, (Nov. 2014),

http://www.gao.gov/assets/670/666911.pdf.
11

American Civil Liberties Union. Alternatives to Immigration Detention: Less Costly and More Humane than
Federal Lock Up at FN 9, https://www.aclu.org/other/aclu-fact-sheet-alternatives-immigration-detention-atd.
12 Frank Bajak. ABC News. ICE shutters detention alternative for asylum-seekers, June 9, 2017, available at
http://abcnews.go.com/Politics/wireStory/ice-shuttersdetention-alternate-asylum-seekers-47931693.
13 ICE Budget Justification at 179.
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protection from removal, who has every incentive to attend his or her hearing.
GPS devices should only be used when no other conditions could reasonably
ensure public safety and compliance with the immigration process.

18. ISAP-II. In addition to combinations of the above, ICE implements
the Intensive Supervised Appearance Program, ISAP-II which is run by the private
for-profit prison company Geo-Group. The ISAP program has a full-service
component and also an electronic monitoring only program. ISAP uses electronic
ankle monitors, installation of biometric voice recognition software, unannounced
home visits, employer verification, and in-person reporting to supervise
participants. The case management component is very limited. Over 95% of those
on “full-service” ATDs (which include case management) are found to appear for
their final hearings.14 BI, Inc., the private contractor who operates some of the
government’s ATD programming, attests that for Contract Year 2013, the “Full
Service” program resulted in a 99.6% appearance rate at immigration court
hearings and a 79.4% compliance rates with removal orders.15

19. In addition to the above mentioned currently operating programs, ICE
has used several additional community based models that were either pilots or
discontinued, despite their effectiveness:

20. In 1999 the legacy Immigration and Naturalization Service (INS)
partnered with Lutheran Immigration and Refugee Service to assist 25 Chinese
asylum seekers released from detention. The asylum seekers were released into
open shelters around the country, where they received housing, food, medical care,
and case management. Participants had a 96% appearance rate to their immigration
hearings.16

21. The Family Case Management Program (FCMP) was operated by
Geo-Care, and provided a case management release program for families as an
alternative to family detention. It reported a 99% appearance rate, including
through the removal of some families. It was discontinued in 2017. 17

14
United States Government Accountability Office. Alternatives to Detention, (Nov. 2014),

http://www.gao.gov/assets/670/666911.pdf.
15 American Civil Liberties Union. Alternatives to Immigration Detention: Less Costly and More Humane than
Federal Lock Up at FN 9, https://www.aclu.org/other/aclu-fact-sheet-alternatives-immigration-detention-atd.
16

Unlocking Liberty: A Way Forward for U.S. Immigration Detention Policy, Lutheran Immigration and Refugee
Service, October 27, 2011, www.lirs.org/dignity.
17 ICE Fact Sheet: Stakeholder Referrals to the ICE/ERO Family Case Management Program,
http://www.aila.org/infonet/ice-fact-sheet-family-casemanagement-
program?utm_source=aila.org&utm_medium=InfoNet%20Search. See also Bajak, ICE shutters detention
alternative.
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22. From 1999–2002, INS worked with Catholic Charities of New
Orleans to release 39 asylum seekers and 64 “indefinite detainees” who could not
be removed from the United States. The court appearance rate for participants was
97%.18

23. The Vera Institute of Justice Appearance Assistance Project funded by
the INS from 1997–2000 studied over 500 participants in three groups: asylum
seekers, people convicted of crimes and facing removal, and undocumented
workers from detention facilities. They used a risk assessment instrument and case
management which they found instrumental in the program’s 91% appearance rate
at required hearings, including a 93% appearance rate for asylum seekers.19

24. Between 2012 and 2015 ICE entered into a memorandum of
understanding with LIRS and USCCB to screen vulnerable immigrants into a
community support initiative with a 97% appearance rate.20

25. Community-support ATD models are by far the most effective.
Holistic programs that offer case management services and facilitate access to legal
counsel as well as safe and affordable housing have been shown to substantially
increase program compliance without the extensive use of electronic monitoring.

26. DHS does not currently have guidance on whether and when to enroll
individuals in a specific type of program or when to de-escalate them onto a less
onerous ATD program after demonstrated compliance. Despite repeated evidence
of their effectiveness and efficiency, alternatives are underused and inefficiently
implemented.

27. DHS does not have the detention capacity to physically detain
everyone currently in immigration proceedings. Alternatives to detention are an
effective and efficient method for managing and ensuring appearance and
compliance and ICE has the capacity to manage and use them if it so chooses.
While ICE’s detention budget has more than doubled from 1 billion to 1.3 billion

18 A More Human System: Community-Based Alternatives to Immigration Detention (Part 2), Sue Weishar, Just
South Quarterly.
19 The Appearance Assistance Program, Attaining Compliance with Immigration Laws Through Community
Supervision, Vera Institute of Justice, 1998, www.vera.org/download?file+211/aap.pdf.
20 Lutheran Immigration and Refugee Service, Family Placement Alternatives: Promoting Compliance with
Compassion and Stability through Case Management Services (April 2016), http://lirs.org/wp-
content/uploads/2016/04/LIRS_FamilyPlacementAlternativesFinalReport.pdf.
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in 2016. The budget for alternatives to detention has also grown at an even faster
pace, to $114 million in 2016 from $28 million in 2006.21

28. In sum, for individuals in detention for long periods of time as they
fight their immigration cases, ICE has sufficient capacity and managerial
experience with alternatives to detention that it could, if it chose, channel
thousands of detainees into alternatives to detention that would be cheaper and
would promote fair adjudication of immigration cases. If implemented effectively
and with case management that matches flight risk to mitigating factors, as shown
through countless current alternatives to detention programs and past pilots,
alternatives to detention are an effective, affordable and much more humane
method of managing immigration enforcement while ensuring court appearance
and compliance with final immigration court orders.

Pursuant to 28 U.S.C. § 1746, I state under penalty of perjury under the laws of the
United States that the above statements are true and correct to the best of my
knowledge, information, and belief.

11-2-2017

Date Michelle Brané

21
See DHS “Publications Library” available at https://www.dhs.gov/publications; Congressional Research Service,

“Homeland Security Department: FY 2007 Appropriations” (2006), See also Center for American Progress,
Alternatives to Detention and the For Profit Immigration Detention system,
https://www.americanprogress.org/issues/immigration/news/2017/06/09/433975/alternatives-detention-profit-
immigration-system/
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF EDWARD AMIR BAJOKA

I, EDWARD AMIR BAJOKA hereby declare:

1. I am an attorney licensed to practice law in the State of Michigan. I have

been an attorney for ten years.

2. My practice is focused on criminal defense and immigration. I specialize in

the interplay between criminal law and immigration, and have handled many

removal cases.

3. I am currently representing fifteen Hamama class members, all in various

stages of their cases.

4. In my experience, an individual for whom removal cannot be effectuated is

often placed on an Order of Supervision. The individual is typically required

to report to his or her ICE removal officer. The removal officer usually
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requires the individual provide proof to them that they are actively seeking

to obtain travel documents from their home country. The officer will also

verify that the individual is complying with the rules regarding employment

authorization, and will check their criminal history periodically to determine

whether or not the individual poses a danger to the community.

5. The pattern that I have noticed with many individuals on final order of

supervision is that if it becomes apparent over time that the person is not a

danger to the community, and it is clear that their home country is not

issuing a travel document, that the reporting frequency and requirements of

supervision is reduced.

6. I have seen some cases in which the reporting requirements were very

stringent. For example, I am aware of the case of one individual from an

African nation who was required to report to his ICE removal officer every

two weeks for at least five years while released on an Order of Supervision.

7. In contrast, most of the cases of Iraqi nationals that I am familiar with

involved a reporting requirement of just once a year.

8. I am also aware of a number of individuals from Iraq with older cases, who

had been reporting for a period of time, yet were later told that they no

longer needed to report. More recently, the reporting requirements for these

individuals were reinstated, but only at a frequency of once annually.
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9. In the event that an individual violates a final Order of Supervision,

punishment is at the discretion of ICE. Possible consequences of violating an

Order include: revocation of an Order of Supervision and re-detention,

imposition of more frequent reporting requirements, or even initiation of

prosecution against an individual.

10. A post-order custody review is supposed to be conducted by ICE after an

individual has been in detention for 90 days. In none of the Hamama cases

of which I am aware, it appears that the agency did not perform any

individualized review of the individuals’ potential for flight risk or danger to

the community.

11. One of my Hamama clients, Jony Jarjiss, was given a boilerplate denial

letter after his 90-day post order custody review. The letter Mr. Jarjiss

received was almost exactly the same as the denial letters other clients of

mine received following their custody reviews. Mr. Jarjiss has never been

convicted of a crime, and he has diligently reported to ICE as directed since

the 1990s. Mr. Jarjiss also has a job and a U.S. citizen child and grandchild.

He is not a danger to the community, nor is he a flight risk.

12.Another of my Hamama clients, Mukhlis Murad, demonstrates why it is

necessary to have the A-File in order to prepare a motion to reopen. Mr.

Murad has told me that he has an old federal criminal conviction, dating
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from 1985 for a narcotics offense. Depending on the specific nature of the

conviction, the sentence, and the facts, Mr. Murad may be eligible for a

number of different types of relief in addition to CAT relief – including

withholding, asylum, or even 212(c) relief, which would allow a waiver of

the consequences of his old conviction. I have attempted to find specifics

about the conviction, but because of its age, federal pacer records are not

available. It is, therefore, necessary to obtain and review the A-File.

13.Most, if not all of my clients, have submitted requests to Iraq for travel

documents in the past. There is an Iraqi consulate in Southfield, Michigan,

which they visit to seek these documents. To the extent of my knowledge,

Iraq has never issued a travel document for any of my clients. Many of my

clients have been told throughout the years that Iraq has had no record of

them, and would not accept them.

14.As of this writing, three of my clients have been granted their Motions to

Reopen by the Board of Immigration Appeals (BIA) or Immigration

Courts. The rest of my clients’ motions are either pending decision or have

not yet been filed. None of the motions to reopen that I have submitted for

Hamama clients have been denied.

15. It will be nearly impossible for an individual to prevail on a claim under the

Convention Against Torture (CAT) without the testimony of an expert
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action
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DECLARATION OF BRADLEY MAZE

I, Bradley Maze, hereby declare:

I make this declaration based on my own personal knowledge, and if called to testify, I

could and would do so competently as follows:

1. I am a licensed attorney practicing law in the State of Michigan. I graduated from Wayne

State University Law School in 2006.

2. I am currently employed as an immigration attorney at Palmer Rey, PLLC, in Southfield,

MI. I have been working in the field of Immigration Law since 1999, and my law practice

is exclusively in immigration, focusing on removal litigation. I have handled

approximately 2,000 immigration cases in my career to date.

3. I represent five of the class members from Hamama v. Adducci in Immigration Court and

at the Board of Immigration Appeals (“BIA”). I also speak regularly with other

immigration attorneys representing Hamama class members and believe I have a good

sense of how the Hamama cases are being handled both by ICE and by the immigration

court system.

4. ICE’s insistence on detaining the Hamama class members while they seek immigration

relief, coupled with the slow pace of immigration proceedings, means that many

Hamama class members face prolonged or even indefinite detention. As a result, many

Hamama class members are in despair. Some have gone on hunger strikes to try to draw

attention to their plight. Others have agreed to be removed to Iraq, despite the grave

dangers they face there, because they cannot face the prospect of indefinite incarceration.

5. When the June 11th raids happened, many attorneys—myself included—rushed into court

to try to prevent our clients’ imminent deportation. Although we lacked the necessary
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client files, and although we had no time to pull together the necessary evidence on

changed country conditions, we felt we had no choice but to file emergency Motions to

Reopen.

6. Many of those initial post-June 11 Motions to Reopen were denied by the Immigration

Court within 10 to 14 days. Those cases were severely prejudiced by the lack of client

files and lack of time to prepare supporting evidence on changed country conditions.

Most of those cases are now on appeal to the Board of Immigration Appeals.

7. Two cases prejudiced by this emergent situation were the cases of Jack Youhana and

Basam Petros, both of whose Motions to Reopen were denied by the Immigration Court

and are now on appeal before the Board of Immigration Appeals. As a result of the

extreme time pressure in filing the motions, I was only able to present limited evidence

on the changed country conditions in Iraq, Moreover, for both of these cases I was forced

to file the Motions to Reopen without having prior access to the A-file or Record of

Proceedings, which meant that I could not adequately assess the potential bases for relief

for my clients or determine if there are particular facts that I could have highlighted to

support their Motions to Reopen or their claims for underlying relief. In my experience,

a Motion to Reopen is much more likely to be granted if the underlying claim on the

merits is strong, and it is extremely difficult to establish those underlying claims without

access to the client’s documents.

8. As the Hamama case proceeded, a great deal of expert evidence on country conditions in

Iraq became available through that case. Furthermore, in mid-August 2017 Secretary of

State Tillerson identified the plight of Iraqi Christians as subject to genocide at the hands

of Islamic State in Iraq and Syria, and in late-August 2017, the U.S. Commission on
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International Religious Freedom Report for Iraq highlighted the dangers to Iraqi

Christians who are being targeted by ISIS.

9. Immigration attorneys like myself began presenting that evidence as part of any new

Motions to Reopen, and seeking to append that information to pending Motions to

Reopen with the BIA. For example, I appended updated information with the BIA in Mr.

Petros’ case in August, but have not yet heard whether that information will be

considered. (I no longer represent Mr. Youhana.)

10. As August and September wore on, Detroit Immigration Judges started granting Motions

to Reopen based on the Convention Against Torture relying on the strong evidence of

changed country conditions. Whereas the emergency MTRs filed immediately after the

June 11th raids were almost all denied, there has been a dramatic shift in how the Detroit

Immigration Judges are handling MTRs, with almost all such motions now being granted.

The primary reason for the shift was the volume of evidence produced by the Hamama

litigation which showed that Iraqi Christians would face persecution and/or torture were

they returned to Iraq.

11. Two of my cases, those of Sarkoun Ablahid and Constantine Markos (who the

Government classifies as an Iraqi citizen although he was born in Greece and has never

been to Iraq), demonstrate the length of time it can take for Hamama class members to

have their cases heard. I filed Mr. Markos’ Motion to Reopen on June 14, 2017, and it

was reopened on August 22, 2017. The case is now set for an individual merits hearing

before an immigration judge on January 22, 2018. For Mr. Ablahid, I filed a Motion to

Reopen on August 9, 2017, and it was reopened on September 14, 2017. That case is set

for an individual merits hearing before an immigration judge on December 29, 2017. If
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either of these individuals lose on the merits, they will appeal to the BIA, which could

take six months. If they win relief and ICE appeals, that appeal will similarly take

approximately six months.

12. At least in the Detroit Immigration Court, ICE’s response to the success of Hamama class

members in winning Motions to Reopen appears to have been to throw the full weight of

the federal government into an effort to prevent the Hamama class members from getting

actual relief under the Convention Against Torture and from being released.

13. Both in my cases and in cases being handled by other immigration attorneys with whom I

have spoken, ICE is filing voluminous evidentiary packets and has retained its own

experts to argue that county conditions for Christians in Iraq are not that bad. In my

experience such voluminous and active opposition is quite unusual. In my experience

ICE does not usually introduce expert evidence to oppose asylum, withholding, or

Convention Against Torture relief, but instead simply argues that the client has not met

his/her burden to obtain such relief.

14. In addition, in cases where the Immigration Judges have granted Motions to Reopen, ICE

has begun filing interlocutory appeals to the Board of Immigration Appeals, which again

is very unusual. ICE has even opposed a motion, filed on behalf of over 40 Hamama

class members with pending merits hearings in the Detroit Immigration Court, to

consolidate their hearings for the limited purpose of presenting experts on Iraqi country

conditions. (I have two clients who joined that motion but two more of my clients who

are not detained and whose Motions to Reopen are still pending at other Immigration

Courts are still part of the Hamama class as is my one case on appeal to the Board of

Immigration Appeals. Presumably all five of these individuals could use the evidentiary
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findings of this Motion to Consolidate in support of their cases.) Should ICE’s opposition

lead the Detroit Immigration Court to deny the motion, that will likely lead to further

delay in adjudication of the Hamama class members’ claims. Given the large number of

Iraqi cases before that Court and the time-consuming nature of multiple, repetitive

evidentiary hearings, further backlogs can be expected.

15. Although as immigration attorneys we expect ICE to oppose relief for our clients, what is

unusual about the Hamama cases is the intransigence by ICE in continuing to detain these

individuals despite the fact that many of these persons have been crime-free and have

been checking in with ICE without issue for a number of years, sometimes decades.

Thus, the continued detention of these individuals appears punitive, rather than in the

interests of public safety.

16. ICE is also not releasing individuals with pending claims under the Convention Against

Torture, even after their Motions to Reopen have been granted, claiming that they are

subject to “mandatory detention” under 8 U.S.C. § 1226(c) while the merits of their cases

are decided.

17. I am aware of several cases where relief or withholding has been granted on the merits

under the Convention Against Torture. Not only has ICE been appealing those cases, a

process which can take months, but ICE is trying to find other countries to take these

individuals, and is taking the position that it can continue to detain these individuals for at

least six months while it seeks a third country for removal.

18. Consider a “best case” scenario where the detainee (having now already spent four

months in detention), has his Motion to Reopen granted and the immigration judge then

grants relief under the Convention Against Torture (after a hearing on country conditions
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which itself will take considerable time). Should ICE appeal, which seems highly likely

here, and should the grant of relief under the Convention Against Torture be upheld by

the Board of Immigration Appeals, ICE will then spend the following six months trying

to deport the individual to another country. The individual could easily face another year

of detention, even after the Motion to Reopen is granted, which itself might not occur for

several more months.

19. In sum, ICE’s tactics mean that even class members who succeed in their claims under

the Convention Against Torture face prolonged detention. Individuals who have setbacks

in the immigration court system—for example individuals who lost the initial emergency

Motions to Reopen and now are appealing those denials—could be incarcerated even

longer.

20. Based on my understanding of how ICE is handling these cases, my sense of the timeline

for these cases in immigration court, and my experience handling immigration cases in

general, it is my professional opinion that many of the Hamama detainees will be

incarcerated for at least another year or longer.

21. ICE, through its actions, has made clear that no matter how many battles ICE loses before

this Court, before the Immigration Judges or before the Board of Immigration Appeals,

ICE is hoping to win the war by breaking the spirit of our clients so that they give up and

accept deportation as an alternative to indefinite detention. Unfortunately, for many

detainees, that tactic appears to be working.

22. The news about ICE’s determination to keep the Hamama class members detained while

they fight their immigration cases—and the accompanying realization that this will mean

prolonged detention for the Hamama class members—is spreading among those detained.
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A sense of hopelessness is starting to seep in. Some detainees may give up and choose to

be deported to Iraq, even if their families want them to continue to fight. Several of my

clients are barely holding on. They cannot stand to be incarcerated any longer, and are

contemplating accepting removal despite the dangers in Iraq and even though they are

having success in their immigration cases (e.g. Motions to Reopen are being granted). I

fear that, over the long term, ICE will essentially coerce more and more Hamama class

members to accept deportation because the alternative is prolonged or indefinite

incarceration.

23. The alternative to the dangers of Iraq need not, however, be indefinite detention. My

clients, like the vast majority of Hamama class members, were living in the community

under orders of supervision prior to the recent arrests, and there is no reason why they

should not continue to do so while their cases are adjudicated in the immigration court

system.

24. For example, my client Constantine Markos had regularly checked with ICE since his

order of removal in 2004 without an issue. Although Mr. Markos’s Motion to Reopen

has been granted, ICE has continued to hold him, claiming he is subject to “mandatory

detention” under ICE’s interpretation of 8 U.S.C. § 1226(c). Yet nothing has changed

since Mr. Markos was first released into the community, other than that Mr. Markos has

demonstrated even more clearly that he is not a danger or flight risk. There is no

legitimate reason why the fact that Mr. Markos’s case has been reopened should suddenly

result in “mandatory detention”, when he was previously released.

25. There are certainly more humane ways to keep track of people like Mr. Markos under the

“Alternatives to Detention” or ATD program which includes phone reporting, physical
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Ofrice of Enforcen,enl and Removal Operations

U.S. Department of Homeland Security
333 Mt. Elliott
Detroit, Ml 48207

U.S. Immigration
and Customs
Enforcement

AT  A
c/o Immigration and Customs Enforcement
Detroit Field Office

Decision to Continue Detention

This letter is to inform you that your custody status has been reviewed and it has been
determined that you will not be released from the custody of U.S. Immigration and Customs
Enforcement (ICE) at this time. This decision has been made based on a review of your file
and/or your personal interview and consideration of any information you submitted to ICE's
reviewing offrcials.

At this time you will not be released from custody due in part to the following: You have aJinal
order of removal from the United States and ICE is actively pursuing your removal to lraq.

Based on the above, you are to remain in ICE custody pending yoru removal frorn the United
States. You are advised that you must demonstate that you are making reasonable efforts to
comply with the order of removal and that you are cooperating with ICE's efforts to remove you
by taking whatever actions ICE requests to affect your removal. You are also advised that any
willful failure or refusal on your part to make timely application in good faith for tavel or other
documents necessary for your departure, or any conspiracy or actions to prevent yotr removal or
obstuct the issuance of a travel document, may subject you to criminal prosecution under 8 USC
Section 1253(a).

While your removal remains temporarily stayed by order of the United States District Court for
the Eastern District of Michigan in Hamama, et al. v. Adducci, et al., Case No. 2:17-cv-ll9l0,
your custody status will periodically be reviewed again to determine if your release from custody
is appropriate. You will be notified in advance of your next review.

sEP 0 12017

Date

www.lce.gov
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF R. ANDREW FREE

I, R. Andrew Free, hereby declare:

1. I make this declaration based upon my own personal knowledge and if

called to testify, I could and I would do so competently.

2. I am an attorney licensed to practice law in the State of Tennessee with my

office located in Nashville.

3. I represent several Hamama class members who were arrested and

detained by U.S. Immigration and Customs Enforcement (“ICE”) officers

in Nashville, including Qassim Al Saedy and Abdulkuder Al Shimmary. In

total, I have represented or provided legal consultations to at least seven

(7) detained Hamama class members and at least six (6) Iraqi nationals

with final removal orders who have not been detained

4. In cases of detainees for whom I serve as counsel of record—meaning that
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I have filed both a G-28, the DHS attorney appearance form, and an E-27 

or E-28, the EOIR attorney appearance form—ICE has never provided me, 

their counsel, with notice of and an opportunity to present evidence at a 

Post-Order Custody Review (“POCR”).  Instead, my clients have 

uniformly been handed forms they do not understand with little 

explanation of what they mean.  When my clients have asked ICE, 

pursuant to my instructions, that these forms be served on me, or that they 

be allowed to call me, ICE agents have refused to do so, and noted that my 

clients “refused to sign” documents acknowledging service of the POCR 

notification. 

5. All of my detained clients who purportedly had a POCR believed, based on 

representations by ICE officials, that there was no possibility they would 

be released so long as they were pursuing relief and participating as class 

members in the Hamama litigation. No client of mine who has been given 

a POCR determination was afforded a meaningful opportunity either to 

present evidence or be represented by counsel prior to the POCR decision.  

6. On October 11, 2017, my firm led a delegation of pro bono legal 

volunteers to speak with Hamama class members detained in the Etowah 

County Jail in Gadsden, Alabama, three hours south of Nashville. During 

this visit, six of us—two attorneys and four legal worker volunteers—
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interviewed a total of ten Hamama class members who had not previously 

been screened and interviewed by pro bono counsel. 

7. I personally met with each detainee briefly, and a member of our 

delegation conducted a detailed interview.  

8. In all ten cases, Hamama class members had received no meaningful 

POCR at all. Several detainees who had been moved throughout the 

country from facility to facility were never offered so much as a POCR 

notification. Several other detainees had been told by ICE staff that their 

membership in the Hamama class precluded their release through the 

POCR process. To a person, the detainees we met with lacked notice and a 

meaningful opportunity to present evidence in support of their release 

through the POCR process. 

9. Each detainee with whom we met expressed a fear of returning to Iraq. 

However, because of the length of their detention and the poor treatment 

they believed they were receiving, several detainees believed the only way 

they would ever be free again would be to abandon any relief and assent to 

their removal to Iraq.  

10. One detainee with whom I met had a letter, signed by the Iraqi Embassy to 

the United States and dated September 21, 2017, stating that the 

Government of Iraq would not issue him a travel document because it 

2:17-cv-11910-MAG-DRG   Doc # 138-23   Filed 11/07/17   Pg 4 of 7    Pg ID 3662



 
 

could not verify his identity. It is my understanding that this detainee 

presented this letter to ICE, but that he nonetheless remains in custody.  

11. Another detainee we met with was clearly suffering the mental and 

physical ravages of prolonged detention in a particularly acute way. His 

affect and responses to our questions raised serious concerns as to his 

mental competency. Through trauma-oriented rapport building, he 

eventually disclosed that his family was murdered approximately three 

years ago in a bombing in Baghdad, and that his brother, a teacher, died on 

the job not long after.  He was both terrified of his fate in Iraq and 

paralyzed by the fear that he would remain in detention indefinitely if he 

pursued relief.  

12. Several other detainees we spoke with at Etowah reported their only means 

of obtaining information about their cases from ICE involved going on 

hunger strike. At least two detainees had been on hunger strike up until the 

previous day attempting to understand something – anything – about the 

status of their detention and when and how it would end. 

13. All of the detainees we encountered wished to pursue relief from removal 

with the assistance of counsel. Yet all expressed the fear, based on their 

interactions with ICE, that they would be detained indefinitely if they 

continued to fight. 
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14. Based on our interviews, it is my professional judgment that each of the 

ten Hamama class members we met with at Etowah has a strong case for 

withholding of removal and/or relief under Article 3 of the Convention 

Against Torture.  If represented by counsel through their proceedings, it is 

my opinion that they have a strong likelihood of prevailing and remaining 

in the United States. 

15. The prolonged detention of these men without meaningful review of their 

custody is causing them to consider giving up relief in order to secure 

release from what they quite justifiably believe could be indefinite 

detention. 

16. Based on my experience, they are unfortunately correct that ICE will keep 

them detained for many more months, or even more than a year.  When 

they do receive their immigration files, they will then have already spent 

around five months in detention.  It could take as long as three months to 

file a motion to reopen. Those who file with the immigration court will 

wait 6-8 weeks to get a decision.  Those who file in the Board will wait 

around two months, at a minimum and sometimes much longer.  

17. When a motion to reopen is granted, it will take approximately two months 

to have a merits hearing.  If an appeal of any adverse merits decision is 

taken to the Board, my experience suggests that review will take around 
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six months.   

18. Even excluding the period of time to file and litigate a petition for review, 

which in my experience can last for a year or more, the class members with 

whom I met who have not yet filed a motion to reopen face, at a minimum, 

the prospect of spending an additional six months in detention, beyond the 

time they have already spent.  

 

Pursuant to 28 U.S.C. § 1746, I state under penalty of perjury under the laws 

of the United States that the above statements are true and correct to the best of my 

knowledge, information, and belief. 

       

Date:  November 6, 2017    ______________________________ 
R. Andrew Free 
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF BASSAM YACOU

I, Bassam Yacou, hereby declare:

1. I make this declaration based upon my own personal knowledge and if

called to testify, I could and would do so competently as follows.

2. I am a 44 year old Iraqi national who first entered the United States in

1980 as a refugee. My status was adjusted to that of a Lawful Permanent

Resident in 1982.

3. Before my detention, I resided in Warren, Michigan and have a mother,

father and sister who are U.S. citizens.

4. Although I have been subject to a final order of removal to Iraq since

2013, I was released to the community on an order of supervision in

March 2014, with which I was complying.
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5. On June 10, 2017 Immigration and Customs Enforcement (ICE) detained

me and transferred me to Youngstown, Ohio then to Geauga County Jail

in Chardon, Ohio.

6. I should have received my 90-day post order custody review on

September 10, 2017.

7. On October 12, 2017, ICE Supervisor Crowley visited us in detention and

when I asked him why I have not received my 90-day post-order custody

review, he told me that “the clock has stopped because of the pending

litigation of the Hamama case.”

8. I believe that ICE lost my documents in transferring me from

Youngstown, Ohio to Chardon, Ohio.

9. ICE finally interviewed me for my post-order custody review on October

13, 2017 but I have not received a decision on my continued detention.

10. Since my detention by ICE, I have never received any determination that I

pose a danger to the community or am a flight risk.

11. I do not have a lawyer and do not possess my A-File or Record of

Proceeding. I have not been able to file a motion to reopen my

immigration case. I hope to be matched with a pro bono lawyer soon and

at that time, he or she will be able to file a motion to reopen once they get

my A-File and Record of Proceeding.
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From: Cammorto, Tracey L Tracey.L.Cammorto@ice.dhs.gov
Subject: RE: Request for written decision regarding Gavan Alkadi's (A ) 90-day custody review?

Date: October 31, 2017 at 2:25 PM
To: Anna Rodgers anna@mckinleylegal.com
Cc: Black, Nichole Nichole.Black@ice.dhs.gov, Arash Jahanian ajahanian@aclu-co.org, Ian McKinley ian@mckinleylegal.com

Ms. Rodgers,
 
Officer Black is not the case Officer for your client, it is Officer Walker. He’s out of the office for a few
weeks however; I will address your concern. Mr. Alkadi will not receive a 90 day review as he received
one in 2006. He was taken into ICE custody for removal but the review will not occur again. The Officer
that served him paperwork for the review was incorrect in doing so.
 
Tracey Cammorto
Acting Assistant Field Office Director
DHS/ICE/ERO/GEO
3130 North Oakland St.
Aurora, CO 80010
(303) 361-0723 Ext. 130 (desk)
(720) 354-6624 (cell)
 
From: Anna Rodgers [mailto:anna@mckinleylegal.com] 
Sent: Tuesday, October 31, 2017 12:52 PM
To: Cammorto, Tracey L
Cc: Black, Nichole; Arash Jahanian; Ian McKinley
Subject: Re: Request for written decision regarding Gavan Alkadi's (A ) 90-day custody review?
 
Hi Tracey, 
 
Ian McKinley and Tiago Guevara have attempted to contact Officer Black regarding Gavan Alkadi’s 90 day
custody review. To date neither Mr. Alkadi nor my office have received any written decision or correspondence
on the matter.  Would you please advise as to the custody status of this individual. As you are probably aware
the ACLU is working closely with our office and other attorneys around the country regarding Iraqi nationals
currently in ICE custody (re: Hamada v. Adducci).The BIA is in receipt of Mr. Alkadi’s motion to reopen, which
still currently pending with the Board. 
 
As always, thank you for your time!
 
Kind Regards, 
 
Anna R. Rodgers, Esq. 
McKINLEY LAW GROUP
A Limited Liability Corporation
829 Main Street, Suite 1
Longmont CO 80501-5401
(720) 386-4500 (voice)
(720) 554-7788 (facsimile)

NOTE: This email is intended only for the individual or entity named above. If you are not the intended recipient, you
hereby are advised that any dissemination, distribution or copying of this communication is strictly prohibited. If you
have received this communication in error, please immediately notify us at (720) 368-4500, and destroy the original
message. Thank you.
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On Sep 22, 2017, at 9:23 AM, Ian McKinley <ian@mckinleylegal.com> wrote:
 
Hello Officer Black,
 
Can you please email me a copy of the written decision regarding Mr. Alkadi’s 90-
day custody review?
 
Thanks,
Ian 
 
 
 
<Notice of Alien of File Custody Review (Al Kadi).pdf>
 
 
 

Ian C. McKinley, Esq. 
McKINLEY LAW GROUP
A Limited Liability Company
829 Main Street, Suite 1
Longmont CO 80501-5401
(720) 386.4500 (voice)
(720) 554.7788 (facsimile)

NOTE: This email is intended only for the individual or entity named above. If you are not the intended
recipient, you hereby are advised that any dissemination, distribution or copying of this communication
is strictly prohibited. If you have received this communication in error, please immediately notify us at
(720) 386.4500, and destroy the original message. Thank you
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NAMED PETITIONERS AND THEIR PROCEDURAL STATUS

Name

MTR Filed in What
Court

(Date Filed) MTR Status (Date)

Purported
Detention
Authority

ICE Likely
to Subject

to § 1226(c) Subclass
Usama Hamama BIA (6/26/2017) Pending § 1231 No Detained Final Order
Ali Al-Dilaimi IJ (7/3/2017) Appeal pending in BIA § 1231 No Detained Final Order

Sami Al-Issawi IJ (6/13/2017) Grant (8/21/2017)
§ 1226(a)

Out on bond No
Primary Class only
[not in detention]

Qassim Al-Saedy IJ (6/22/2017) Appeal pending in BIA § 1231 No Detained Final Order
Abbas Al-Sokaini Awaiting A-File/ ROP Not yet filed § 1231 Yes Detained Final Order
Atheer Ali BIA (5/18/2017) Grant (10/12/2017) § 1226(c) Yes Mandatory Detention

Jihan Asker IJ (6/15/2017) Grant (6/16/2017)
§ 1226(a)

Out on bond No
Primary Class only
[not in detention]

Moayad Barash BIA {6/21/2017) Pending § 1231 Yes Detained Final Order
Jami Derywosh BIA (8/15/2017) Pending § 1231 No Detained Final Order

Anwar Hamad IJ (6/20/2017) Grant (8/16/2017) § 1226(c) Yes Mandatory Detention
Jony Jarjiss BIA (10/23/2017) Pending § 1231 No Detained Final Order
Mukhlis Murad IJ (10/19/2017) Pending § 1231 No Detained Final Order

Habil Nissan IJ (6/16/2017) Grant (7/24/2017) § 1226(a) No Primary Class only
Adel Shaba BIA (6/23/2017) Pending § 1231 No Detained Final Order
Kamiran Taymour IJ (6/13/2017) Grant (8/28/2017) § 1226(c) Yes Mandatory Detention
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

SECOND DECLARATION OF TRINA A. REALMUTO

I, Trina A. Realmuto, declare under penalty of perjury as follows:

1. I make this declaration based upon my own personal knowledge and if

called to testify, I could and would do so competently as follows:

2. I am an attorney licensed to practice law before the courts of the States of

New York and California, the United States District Courts for the Southern and

Eastern Districts of New York and the Northern, Southern, Eastern and Central

Districts of California, the District of Vermont, the District of Connecticut, as well

as the United States Courts of Appeals for the First, Second, Third, Fourth, Fifth,

Sixth, Seventh, Eighth, Ninth, Tenth, and Eleventh Circuits and the U.S. Supreme

Court.
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3. I was admitted to the New York and California bars in 1998 and 1999,

respectively. I have practiced immigration law since that time, first as an associate

attorney at the law firm of Van Der Hout & Brigagliano (now Van Der Hout,

Brigagliano & Nightingale LLP); later as an attorney consultant to the American

Immigration Law Foundation, now called the American Immigration Council

(Council); from 2009 through September 2017 as a Staff Attorney and then

Litigation Director for the National Immigration Project of the National Lawyers

Guild (NIPNLG); and since September 2017, as the Directing Attorney of the

Boston office of the Council.

4. NIPNLG is a national non-profit membership organization that provides

legal and technical support to attorneys, immigrant communities, and other

advocates seeking to advance the rights of noncitizens. The Council is a non-profit

organization that seeks to increase public understanding of immigration law and

policy, advocate for the just and fair administration of our immigration laws,

protect the legal rights of noncitizens, and educate the public about the enduring

contributions of America’s immigrants. As part of my responsibilities with

NIPNLG, I routinely mentored attorneys on immigration issues. I continue to

advise attorneys on immigration matters in my current role. Over the last eight

years, I estimate that I annually consulted with or provided advice to at least 1,000

attorneys on wide range of removal-related issues, including motions to reopen and
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stays of removal. I am also a co-author of several practice advisories, including

Seeking a Judicial Stay of Removal in the Court of Appeals and Departure Bar to

Motions to Reopen and Reconsider: Legal Overview and Related Issues which are

available online.

5. I submitted a prior declaration (dated July 14, 2017) in the above-

captioned case addressing the work that is required for a competent and ethical

motion to reopen a removal order and for emergency stays of removal from an

immigration judge (IJ) or the Board of Immigration Appeals (BIA or Board). This

second declaration describes the motion to reopen process for cases in varied

procedural postures, including the operation of stays of removal in the Courts of

Appeals.

6. This declaration is based on my own personal knowledge and

experiences, my experiences mentoring colleagues filing motions to reopen, and

recent communications with immigration attorneys who provide direct

representation to many individuals in removal proceedings. I also reviewed

statistics provided to me by the Hamama class lawyers related to the processing

time of the motions recently filed by class members. I am familiar with the general

situation of the petitioners in this case and the preliminary injunction issued by this

Court which stays the removal of “any and all Iraqi nationals in the United States
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who had final orders of removal on June 24, 2017, and who have been, or will be,

detained for removal by ICE.” ECF # 87.

Motion to Reopen Process

7. Motions to reopen are the most common way to present evidence that is

new and was previously unavailable at the prior removal hearing after a final

removal order has issued. Through 8 U.S.C. § 1229a(c)(7)(C)(i), Congress

authorized the filing of motions within 90 days of a final administrative removal

and every court of appeals has affirmed its jurisdiction to review whether that 90-

day deadline merits equitable tolling. See, e.g., Mata-Reyes v. Lynch, 135 S. Ct.

2150, 2154 n.1 (2015) (citing cases); Lugo-Resendez v. Lynch, 831 F.3d 337 (5th

Cir. 2016). The 90-day deadline does not apply to individuals seeking protection

from persecution and torture whose motion is based on changed country conditions

in the country to which removal was ordered. 8 U.S.C. § 1229a(c)(7)(C)(ii). If an

IJ or the BIA grants reopening, the noncitizen is not automatically granted

protection from removal. Rather, the person still must demonstrate eligibility for

such protection in an individual merits hearing before an immigration judge.

8. Individuals covered by this Court’s injunction have three months from

the date they, or their attorneys, receive copies of their immigration file (A file)

and Records of Proceedings (court file) in which to file a motion to reopen with

either an immigration judge (IJ) or the Board of Immigration Appeals (BIA),
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depending on which entity last had jurisdiction over the case. During this time,

this Court has stayed their deportation. If the motion is denied, the stay remains in

effect through the appeal process, including until the U.S. Court of Appeals has

ruled on any stay motion filed in conjunction with a petition for review in their

individual case. If the motion is granted, there is no longer a final removal order to

execute.

9. Of the approximately 300 detained class members, I understand that as of

the end of October 2017, 131 class members had not yet filed a motion to reopen,

because they did not yet have counsel, because they lacked their A-file or Record

of Proceedings, or for another reason. As noted above, once the files are provided,

a process this Court recently ordered be completed by November 27, 2017 (ECF

#115), these individuals have three months to prepare their motions to reopen.

10. I understand that, of the approximately 164 class members who have

filed motions to reopen: reopening has been granted in 74 cases and finally denied

in 11, either by the IJ with no time remaining for appeal or by the BIA. Between

74 and 79 are pending. I further understand that about 75% of the motions that

have been filed were filed before the Court’s July 24, 2017 injunction, likely

without the benefit of access to the individual’s A-file and/or Record of

Proceedings. It is my further understanding that even after this Court’s injunction,

some attorneys have filed motions to reopen without the benefit of A-files and/or
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Records of Proceedings due to concerns that the injunction might be lifted and the

prolonged length of their clients’ detention. Without this critical information, it is

extremely difficult to prepare and file a successful motion to reopen.

11. In general, the venue and process for filing motions to reopen is as

follows:

 If the final order was issued by an IJ and the noncitizen did not
previously appeal that final order, then any motion to reopen must be
filed with the immigration court that issued the order. If the IJ denies
reopening, the noncitizen may appeal the denial to the BIA. If the
BIA affirms the IJ’s decision, the noncitizen may file a petition for
review of the BIA’s decision with the appropriate court of appeals.

 If the final order was issued by an IJ, the noncitizen previously
appealed the IJ’s decision to the BIA, and the BIA was the last entity
to rule substantively in the case, then any motion to reopen must be
filed with the BIA. This is true even if the person previously filed a
petition for review of the BIA’s decision to the court of appeals and
the court of appeals ruled on the petition. If the BIA denies
reopening, the person may file a petition for review of the BIA’s
decision with the appropriate court of appeals.

12. If the motion to reopen is filed with an IJ, the amount of time typically

required for its adjudication in immigration court varies. For a detained individual,

the adjudication time after the motion is filed typically varies between one to three

months, but six months is not unheard of. Factors that affect the amount of time it

takes for an IJ to rule on a motion to reopen include, but are not limited to: the

individual IJ’s docket (backlog); the length and complexity of the motion; the

length and complexity of the movant’s immigration background; whether the
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government files an opposition to the motion; whether the IJ who ordered removal

is still on the bench (if not, the case must be assigned to a new IJ); whether the

person is represented by counsel; whether the motion includes a request for a stay

of removal; whether the court has to requested and retrieved from storage the

Record of Proceedings; and whether the IJ and/or his/her clerk does additional

research on issues in the case. To the extent that the motion is based on changed

country conditions, the IJ must familiarize himself/herself with the country

conditions as they relate to the claim and consider all evidence presented in support

of the claim.

13. If the IJ denies the motion to reopen, the noncitizen is entitled to 30-days

to either file an appeal of the IJ’s decision or waive appeal, see 8 C.F.R. §

1003.38(b), and then to pursue that appeal before the BIA and potentially to the

appropriate court of appeals.

14. If the motion to reopen is granted by an IJ, the government may, if it

chooses, file an interlocutory appeal. I understand that the government has chosen

to take this step in some of the cases of Hamama class members. Such an appeal

may delay further adjudication on the merits, for example, if the BIA grants the

interlocutory appeal and stays proceedings on the merits before the IJ while the

appeal is pending. I do not know whether this has occurred in any of the Hamama

cases.
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15. To my knowledge, the BIA can take up to several years to decide an

appeal. In one case I worked on, a detained U.S. citizen claimant filed a pro se

appeal to the BIA in April 2011, and the BIA did not finally decide the appeal (and

find that my client was a U.S. citizen) until nearly four years later in February 2015

and did so only after I filed a mandamus action to compel the BIA to adjudicate the

appeal.

16. As stated earlier, if the BIA denies reopening, the person may file a

petition for review of the BIA’s decision with the appropriate court of appeals. In

conjunction with filing a petition for review or thereafter, the person may file a

motion for a judicial stay of removal. Final adjudication of a stay motion can take

up to several months in certain circuits

17. In my experience, in most circuits, it typically takes one to three years to

litigate an immigration petition for review, and longer if the petitioner or the

government pursues a petition for rehearing or writ of certiorari. In one case in

which I was involved as co-counsel, the petition for review was filed in May 2011,

the case was held in abeyance pending circuit developments in cases that raised

similar issues, and the panel did not issue a decision until over five years later, in

June 2016. In another case in which I appeared as amicus, the petition for review

was filed in February 2014 and argued in September 2017, and the court of appeals

issued a decision in the case on November 6, 2017. There is no difference between
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processing times for petitions seeking review of an initial BIA decision and

petitions seeking review of the denial of a motion to reopen.

18. The petition for review process requires that the government file the

administrative record with the court of appeals. The administrative record is the

record of proceedings before the IJ and BIA. In some cases, the government does

not timely file the administrative record. After the administrative record is filed,

the noncitizen petitioner files an opening brief, the government files an answering

brief, and the petitioner may file an optional reply brief. The petitioner’s attorney

or the government attorney may seek an extension of time to file their brief/s. In

my experience, the government often seeks such extensions. After briefing on the

petition for review is completed, the case may sit for months before the court

issues a decision. If the court sets oral argument, the decision will take even

longer. In addition, if the court denies the petition for review, both the petitioner

and the government have the option of pursuing a petition for panel or en banc

rehearing (or both) and/or a petition for a writ of certiorari.

If Reopening is Granted

19. If a motion to reopen is granted for a detained person, either by the IJ or

the BIA or after a decision by the court of appeals, cases frequently require further

adjudication by the IJ. If a case is reopened, a noncitizen cannot be removed while

the case is before the IJ or during any appeal to the BIA because there is no longer
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a removal order to execute. If the IJ/BIA finds that the person is not removable or

grants discretionary relief, there is no applicable order of removal and the person

cannot be removed. If the immigration court affirms removability or denies

discretionary or mandatory relief, there is a removal order, but it is automatically

stayed under 8 C.F.R. § 1003.6(a) during the 30-day period to file an appeal and

while any appeal is pending before the BIA.

20. The time it takes from reopening to a final decision on the merits in

immigration court regularly is 6 months or more. Fear-based claims—those that

assert danger to the noncitizen in the event of removal—are particularly fact-

intensive and may require a considerable amount of time to prepare, present, and

adjudicate. Factors that affect the timing of proceedings before the immigration

judge include, but are not limited to: any administrative delay on the part of the

BIA in sending the record of proceeding to the immigration court and the time it

takes the immigration court to docket the remand (if the BIA granted the motion);

the time it takes court staff to schedule a new hearing date and send a new hearing

notice; whether the attorney of record moves to change the date of the hearing

(e.g., due to a conflict with the scheduled hearing date); the number of witnesses

and amount of time required for merits testimony (e.g., whether direct testimony

and cross-examination can be completed in one day or requires more); the amount

of evidence presented in the case; the complexity of the claims; whether the IJ
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issues a decision from the bench or takes the case under consideration for issuance

of a written decision; and how long it takes the IJ to issue a written decision.

21. If the noncitizen loses on the merits before the IJ, that individual has a

right to appeal, which, as already described in Paragraphs 14, may take up to

several years. If the noncitizen wins on the merits, the Department of Homeland

Security also may appeal, 8 C.F.R. § 1003.38(a), again adding many months to the

process.

22. Moreover, if the BIA sustains an appeal and remands the case back to

the IJ, this generally means that it will take additional months for the IJ to resolve

the case on remand, with again the possibility of another appeal to the BIA.

23. In light of the foregoing, it is my opinion that the administrative motion

to reopen process (i.e., preparation of the motion after receipt of necessary A-files

and ROPs, adjudication of the motion by IJ or BIA, appeal of any IJ denial to the

BIA, any remand by the BIA to the IJ and subsequent appeal, the filing of a PFR

and stay motion, and adjudication of a stay motion by the court of appeals) for

Hamama class members is highly unlikely to take less than six months and far

more likely to take at least a year and potentially several years. Moreover, for

those Hamama class members whose motions to reopen are granted, adjudication

of their reopened proceedings will add additional months or years, depending on

the outcome, whether there is an appeal to the BIA and if the appeal is sustained,
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and any additional delay occasioned by a remand. Therefore, class members

whose removal is stayed through the completion of the motion to reopen process,

including until the court of appeals rules on any stay motion, are not significantly

likely to be removed in the reasonably foreseeable future.

24. Detention is not necessary to effectuate removal. I am aware of several

cases where ICE has not detained individuals with final orders of removal but

ordered them to purchase plane tickets and self-report for removal. For example,

through the late 2000s, ICE had allowed Indonesian Christians in the New England

area to remain in the United States on orders of supervision even where they had

been ordered removed years before. ICE placed these individuals on orders of

supervision. In the past several months, ICE has reversed its policy and began

ordering these individuals to leave the United States. At the scheduled supervision

meetings, an ICE officer provided the non-citizen with what is known as a 30-30

letter: an order that they should report back in thirty days with a plane ticket to

their originating country dated 30 days thereafter. ICE did not detain these

individuals, but allowed them to remain in the community pending what ICE

describes as their “self-deportation.”
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I declare under penalty ofpe互ury ofthe laws ofthe United States the

foregoing is true and correct. Executed this &竺day ofNovember, 2017, at

Boston, Massachusetts.

a A. Realmuto

13
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

SECOND DECLARATION OF HILLARY J. SCHOLTEN

I, Hillary Jeanne Scholten, declare as follows:

1. My name is Hillary Scholten. I am an attorney, admitted to the Maryland bar
in June 2012 and to the Michigan bar on November 3, 2017. I graduated
from law school in January 2012.

2. I am currently a Staff Attorney at the Michigan Immigrant Rights Center
(“MIRC”) in Grand Rapids, MI. Prior to joining MIRC in July 2017, I was
an Attorney Advisor (i.e., staff attorney) at the Board of Immigration
Appeals (“BIA” or “Board”) in Washington, DC for four years. There, I
provided legal advice to Board Members on the adjudication of appeals from
decisions of Immigration Judges across the country, and across a wide range
of issues, but including appeals of motions to reopen before the Immigration
Judge (8 C.F.R. § 1003.23) and motions to reopen before the BIA
(8 C.F.R. § 1003.2).

3. Prior to working at the BIA, I served as a legal clerk in the Immigration Unit
at the United States Court of Appeals for the Second Circuit, where I
provided legal analysis on petitions for review of immigration decisions,
including and especially, motions to reopen based on changed country
conditions.

4. For five years prior to and during law school I worked as a BIA Accredited
Representative, assisting immigrants with a wide range of immigration legal
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needs, including the filing of motions to reopen and appeals of those
motions.

5. During law school I worked as a student supervisor in The University of
Maryland School of Law’s Immigration Clinic and as a research assistant to
the clinic’s director.

6. In total, I have over 12 years of immigration experience.

7. This declaration explains the BIA’s timeline and process for adjudicating
appeals, including appeals of motions to reopen before the Immigration
Judge, as well as motions to reopen before the BIA.

8. I will first explain the overall timeframe and “goals” for adjudication and
then explain the process for adjudication to provide a better understanding of
how and why cases like those of the Hamama class might not meet the
goals.

9. The information I relay is publicly available and laid out in 8 C.F.R. §
1003.1(e) (Case Management System), as well as other parts of the
regulations; the BIA Practice Manual, available at
https://www.justice.gov/eoir/board-immigration-appeals-2; and a 2012
report by the Office of the Inspector General entitled Management of
Immigration Cases and Appeals by the Executive Office for Immigration
Review (OIG Report), available at
https://oig.justice.gov/reports/2012/e1301.pdf.1

Summary of Timeline for Case Completion

10.The BIA tracks detained and non-detained cases differently. See OIG Report
at 45-46. Detained cases are a “priority” for the BIA. 8 C.F.R.
§ 1003.1(e)(8)(i); see also OIG Report at 45-46. Nonetheless, the
regulations do not spell out the precise timeline under which detained cases
must be adjudicated from receipt to completion.

11.Rather, the BIA has a “goal” of adjudicating 90% of detained cases within
150 days of receipt of the filing. OIG Report at 45-46.

1 The OIG Report looked principally at appeals of decisions of the Immigration Judge. However,
as noted below at paragraph 33, adjudication of Motions to Reopen before the BIA follows
essentially the same process. Note that Appendix II of the OIG Report, pg. 55, contains a map
that lays out the lifecycle of an appeal at the BIA that I refer to throughout this declaration, and
attach to this Declaration as Exhibit A.

2:17-cv-11910-MAG-DRG   Doc # 138-29   Filed 11/07/17   Pg 3 of 8    Pg ID 3701

https://oig.justice.gov/reports/2012/e1301.pdf


3

12.Since a Notice of Appeal (NOA) must be filed within 30 days of the
Immigration Judge’s decision, see 8 C.F.R. § 1003.38, for cases that meet
the goal, the target time period taken up by a detained person’s appeal of an
Immigration Judge’s decision is 6-months—30 days to file the NOA plus
150 days for BIA adjudication. This 6-month target is simply for the appeal
period, and does not include the time it takes for the Immigration Judge to
make a decision for a detained person in the first instance, or for any further
proceedings should the appeal be granted and remanded back to the
Immigration Judge.

13.Even when the BIA’s goal is met overall, however, the BIA is allowed to
miss the 150-day deadline in 10% of detained cases. Moreover, I am not
aware of any consequences for the BIA’s failure to meet the goal.

14.Additionally, there are a number of reasons why that 150-day goal may not
be met, particularly for cases involving highly complex and nuanced issues,
such as those presented by the Hamama class members.

15.It is logical that complex, nuanced, difficult cases, with long procedural
histories, and high stakes, will take longer to adjudicate than straightforward
cases of minimal import. That fact is reflected in the regulations governing
case processing at the Board described below.

16.The issues presented by the Hamama class members in their Motions to
Reopen not only present complex jurisdictional and procedural issues, but
detailed factual arguments about the changing country conditions in Iraq,
and legal interpretations of our nation’s obligations under the Convention
Against Torture. These multifaceted cases will take longer to adjudicate, as
they should, and the regulations provide for such lengthy determinations.

17.I would therefore expect that for many Hamama class members, BIA
adjudication of MTRs and for any subsequent merits appeals will frequently
take far more time than the 150-day “goal” for detained cases.

Adjudication and Timeline of Appeals before the Board of Immigration Appeals

18.The adjudication of an appeal with the BIA begins with the filing of a Notice
of Appeal (“NOA”), (Form EOIR-26). See 8 C.F.R. § 1003.3(a)(1). The
NOA must be filed within 30 days of the Immigration Judge’s oral decision,
or the mailing of his or her written decision. 8 C.F.R. § 1003.38.
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19.Court File Request: Other than electronically recording the hearing, EOIR
does not use electronic case records and so the physical file must be
requested from the Immigration Court. If a transcript has been prepared,
requesting the case file would also require completion of the transcript. See
BIA Practice Manual § 4.2(f) (Transcription). A transcript is typically not
available in appeals of motions to reopen. See BIA Practice Manual
§ 4.2(f)(ii). If an individual needs to rely on any portion of his or her initial
removal proceedings or evidence from his or her initial case file, and those
records have not yet been produced, the transcripts would need to be
prepared and the file need to be retrieved. Depending on how long ago the
hearing was held, the file may need to be obtained from the National
Records Center. This can take a substantial amount of time, particularly for
older records.

20.Briefing Schedule Timeline: Typically the party filing the opening brief has
21 days to submit it, and then an additional 21 days is given to the other
party to reply. In the case of a detained alien, both parties file
simultaneously, during the first 21-day period. See 8 C.F.R. § 1003.3 (c).

21.Once the record, the transcripts (if available), and briefs are received, a
paralegal then further screens the case for compliance issues and, if the case
is not rejected, prepares the case to be assigned to an attorney. See 8 C.F.R.
§ 1003.3(c); OIG Report at 43-44. As described in 8 C.F.R. § 1003.1(e), “all
cases” (emphasis added), including appeals and motions coming to the BIA
are initially screened and adjudicated by a screening panel (different from
the paralegal review). See OIG Report at 46, note 67.

22.Screening Panel attorneys may either adjudicate the case themselves or
reject those cases to a Merits Panel for further review. Exhibit A. An
attorney on the Screening Panel (or a paralegal) may either prepare the case
to be sent to a Board Member for adjudication or pass it on to a Merits Panel
attorney for review. See 8 C.F.R. § 1003.1(e)(3). Once the staff attorney,
either on the Screening or Merits Panel, finishes his or her review, the case
is sent to either a single Board Member or panel of three Board Members for
review. See 8 C.F.R. § 1003.1(e)(3). The BIA’s regulations state, “Except in
exigent circumstances as determined by the Chairman, or as provided in
paragraph (d)(6) of this section, the Board shall dispose of all appeals
assigned to a single Board member within 90 days of completion of the
record on appeal, or within 180 days after an appeal is assigned to a three-
member panel (including any additional opinion by a member of the panel).”
8 C.F.R. § 1003.1(e)(8)(i).
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23.The issues presented by the Hamama class members likely merit review by a
three-board member panel under the relevant regulatory criteria for such
review including the need to settle inconsistencies among the rulings of
different immigration judges, 8 C.F.R. § 1003.1(e)(6)(i); the need to
establish a precedent construing the meaning of laws, regulations, or
procedures, § 1003.1(e)(6)(ii); and the need to resolve a case or controversy
of major national import, id. at § 1003.1(e)(6)(iv). Additionally, an
individual case may contain a clearly erroneous factual determination that
needs to be resolved. Id. at § 1003.1(e)(6)(v).

24.Extensions are allowed for both the 180 days set for three-member panel
decisions and the 90 days set for one-member decisions. For example, in
“exigent circumstances,” the BIA Chairman may grant a 60-day extension
on a case-by-case basis to the time requirements. 8 C.F.R. § 1003.1(e)(8)(ii).

25.Additionally, when awaiting forthcoming guidance in the form of a new
regulation or a precedential decision (either by the Supreme Court, a federal
court of appeal, or the BIA itself), the Chairman may issue a hold on an
entire category of cases and suspend the time requirements of the regulation
to await forthcoming guidance. See 8 C.F.R. § 1003.1(e)(8)(iii). For
example, because the Sixth Circuit Court of Appeals now has pending
petitions for review from several Hamama class members, it is possible that
the BIA could hold all of the remaining Hamama cases to await guidance
from the Court of Appeals.

26.Thus even after a case is assigned to a Staff Attorney, it is possible, and
permissible under the regulations, for adjudication to take far more time than
90/180 days to conclude.

27.The adjudication process with the Board Member may also include
additional collaboration and further edits of a draft between the Board
Member and Staff Attorney during, or extending beyond, the 90/180 day
period. Exhibit A (Note).

28.After the Board Member signs the case it is sent to the Docket Team for
finalization, entry into the system as complete and delivery to the parties.
Exhibit A. This ends the count for both the 90/180 and the 150-day goal.
Exhibit A.
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Adjudications of Motions to Reopen filed directly with the Board of Immigration
Appeals

29.The adjudication of a Motion to Reopen with the BIA follows essentially the
same process and timeline as an appeal. See 8 C.F.R. §
1003.1(e);§ 1003.2(i).

30. However, there are two minor distinctions in initial processing of motions,
before a motion reaches an attorney. First, the Clerk’s Office does not issue
a briefing schedule for a motion to reopen at the BIA. See BIA Practice
Manual § 5.4. Typically, briefs are filed directly with the motion to reopen.
However, after a motion is filed, an opposing party is given 13 days to file a
brief in opposition to a motion to reopen. 8 C.F.R. § 1003.2(g)(3); BIA
Practice Manual § 5.4. Additionally, the Board does not typically prepare
transcripts for motions, and a special motion for transcript preparation must
be made. BIA Practice Manual § 5.5.

31.One would therefore expect a motion to reopen filed directly in the BIA to
take perhaps a month or two less than an appeal from a motion to reopen
denied by an immigration judge: 30 days less because no notice of appeal
need be filed, and 21 days less because of the absence of briefing schedule
(detained cases).

Conclusion

32.In sum, even if the Hamama class members’ motions to reopen meet the
BIA’s goal for adjudication timing for detained cases, the BIA process can
be expected to take a minimum of several months and likely quite a bit
more. It seems plausible that many of the cases will take longer than six
months. Further, if a class member wins a motion to reopen before the
Board, but loses on the merits in immigration court, the merits appeal can be
expected to take a similar amount of time.
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2015 WL 1954436
Only the Westlaw citation is currently available.

United States District Court,
E.D. Michigan,

Southern Division.

Mohammed al MUDHALLAA, Petitioner,
v.

BUREAU OF IMMIGRATION AND
CUSTOMS ENFORCEMENT, Respondent.

No. 15–10972.
|

Signed April 29, 2015.

Attorneys and Law Firms

David K. Wenger, II, David K. Wenger and Associates,
Grosse Pointe Park, MI, for Petitioner.

Jennifer L. Newby, U.S. Attorney, Detroit, MI, for
Respondent.

MEMORANDUM AND ORDER
GRANTING PETITION FOR WRIT

OF HABEAS CORPUS (Doc. 2) 1

AVERN COHN, District Judge.

I. Introduction

*1  This is a habeas case involving immigration law. On
March 16, 2015, Mohammed Al Mudhallaa (Petitioner)
filed this action against the Bureau of Immigration and
Customs Enforcement (the government or ICE) seeking a
writ of habeas corpus under 28 U.S.C. § 2241. Petitioner is
a citizen of Yemen and a lawful permanent resident (LPR)
of the United States.

Petitioner requests relief in the form of directing the
government to hold an individualized bond hearing under
8 U.S.C. § 1226(a). For the reasons that follow, the
petition will be granted.

II. Background

On March 2, 2015, Petitioner was apparently stopped by
United States Customs when he attempted to enter the
United States from Canada at the Windsor Tunnel. He
was taken into custody and later charged as removable
based on a 2011 state court conviction in Tennessee
for possession of a handgun while under the influence.
Petitioner was released from state custody based on that
conviction over four years and two months ago.

After his detention, Petitioner sought release on bond
under 8 U.S.C. § 1226(a)(2), which permits an alien to be
released on bond if the immigration judge determines an
alien is entitled to bond. The immigration judge denied
Petitioner's request, finding that Petitioner is subject to
mandatory detention under § 1226(c) and therefore not
entitled to a bond hearing.

The petition challenges his continued detention pending
removal without a bond hearing and seeks relief in the
form of a hearing. The government was directed to file a
prompt response, which it did.

Since the filing of the petition and response, Petitioner's
removal proceedings have progressed. On April 21, 2015,
an immigration judge ordered Petitioner removed to
Yemen. Petitioner has preserved his right to appeal
the removal decision and removal is apparently not

imminent. 2

III. Discussion

A. The Statutes and BIA's Interpretation

There are several provisions in the Immigration and
Nationality Act that pertain to the government's authority
to detain individuals who are currently in removal
proceedings. Relevant to this case are § 1226(a),
concerning nonmandatory detention and § 1226(c), which
requires mandatory detention and no bond hearing.

With regard to nonmandatory detention, i.e. bond
eligibility, the statute provides:

(a) Arrest, detention, and release. On a warrant issued
by the Attorney General, an alien may be arrested and
detained pending a decision on whether the alien is to be
removed from the United States. Except as provided in
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subsection (c) and pending such decision, the Attorney
General-

(1) may continue to detain the arrested alien; and

(2) may release the alien on-

(A) bond of at least $1,500 with security approved
by, and containing conditions prescribed by, the
Attorney General; or

(B) conditional parole; ...

As to mandatory detention, i.e. no bond eligibility, the
statute provides:

(c) Detention of criminal aliens.

*2  (1) Custody. The Attorney General shall take into
custody any alien who-

(B) is deportable by reason of having committed any
offense covered in section 237(a)(2)(A)(ii), (A)(iii), (B),
(C), or (D)

* * *

when the alien is released, without regard to whether
the alien is released on parole, supervised release, or
probation and without regard to whether the alien may
be arrested or imprisoned again for the same offense.

(emphasis added). The language “when the alien is
released” is at the center of the dispute.

The Board of Immigration Appeals considered the
meaning of “when the alien is released” in In re Rojas,
23 I. & N. Dec. 117 (B.I .A.2001). In Rojas, an LPR
from the Dominican Republic appealed his mandatory
detention under § 1226(c). There was a two day gap
between his release from criminal custody and his arrest
by ICE agents. The BIA determined that a criminal alien
is subject to mandatory custody under § 1226(c) even if
the alien is not immediately taken into custody when he is
released from criminal confinement. Id. at 122. The BIA
also said that the timing of detention was irrelevant to the
Attorney General's and ICE's authority to detain aliens
under § 1226(c). Id.

B. The Parties' Arguments

Petitioner argues the plain text, context, and structure
of the statute make clear that the “when ... released”
provision authorizes the Attorney General to detain aliens
when they are released from incarceration or within a
reasonable time thereafter . Therefore, Petitioner argues
the BIA's decision in Rojas is not entitled to agency

deference under Chevron, 3  and the Court must enforce
the statute in accordance with Congressional intent. As
such, Petitioner says his mandatory detention under §
1226(c) is unlawful and his detention should be governed
§ 1226(a), which permits the Attorney General to release
aliens on bond during removal proceedings.

The government says that the BIA's interpretation of
§ 1226(c) in Rojas is reasonable and controlling under
Chevron because the “when ... released” clause of § 1226(c)
simply indicates the point in time when ICE's duty to
take the alien into custody arises. The government also

points out that the Third, Fourth and Tenth Circuits 4

have held that a failure to take an person into custody
immediately does not preclude ICE from continuing to
detain the person. Finally, the government says that the
clause does not require ICE to detain an alien immediately
upon release from incarceration because the meaning of
“when” as “any time after” is consistent within the context
of § 1226(c).

C.

Two judges in this district have considered the issue
presented in the petition-whether § 1226(c) requires that
an alien be detained without a bond hearing where there
is a gap in time from when the alien is released from
criminal custody and taken into custody by ICE. Both
judges have concluded that an alien is entitled to a
bond hearing under these circumstances and have granted
petitions ordering a bond hearing. Khodr v. Adduci, 697
F.Supp.2d 774 (E.D.Mich.2010); Rosciszewski v. Adducci,
983 F.Supp.2d 910 (E.D.Mich.2013). Neither decision was
appealed and the Sixth Circuit has not addressed the issue.
As noted above, other district and circuit courts have, with
conflicting results.

*3  D.

The district court in Rosciszewski, citing to and relying
on Khodr, thoroughly explained why Respondent's
arguments fail and why a person like Petitioner is not
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subject to mandatory detention but rather entitled to a
bond hearing:

Here, the plain meaning of the word “when” contains a
temporal element. According to the Oxford Dictionary
of Current English, the primary definition of “when”
is “as soon as” or “at the time that.” The Oxford
Dictionary of Current English 1046 (Della Thompson
ed., 2d ed.1993); see also Alikhani v. Fasano, 70
F.Supp.2d 1124, 1130 (S.D.Cal.1999) (explaining that
“Webster's Third New International Dictionary defines
‘when’ as ‘just after the moment that.’ “ Therefore
“the clear language of the statute indicates that
the mandatory detention of aliens ‘when’ they are
released requires that they be detained at the time
of release.”); Pastor–Camarena v. Smith, 977 F.Supp.
1415, 1417 (W.D.Wash.1997) (“The plain meaning of
this language is that it applies immediately after release
from incarceration, not to aliens released many years
earlier.”); Louisaire, 758 F.Supp.2d at 236 (“Matter
of Rojas [is] contrary to the plain language of the
statute. The clear purpose of § 1226(c)(1) is to authorize
the mandatory detention of immigrants who have
committed offenses enumerated within § 1226(c)(1)
(A)-(D) immediately upon their release from criminal
sentences for those same offenses,” even if they are
still serving those sentences “under parole, supervised
release, or probation.”) (emphasis in original).

While other courts have concluded that “when” can
also mean “at any time after,” the Court declines to
follow this non-binding authority. See Hosh v. Lucero,
680 F.3d 375 (4th Cir.2012); Sylvain v. Attorney General
of the United States, 714 F.3d 150 (3d Cir.2013). The
broad interpretation of “when ... released” advocated
by the Government and adopted by the Third and
Fourth Circuit Courts of Appeals finds no support
from the statutory text nor from the Congressional
intent, contrary to the Government's assertions. If
Congress intended that mandatory detention be applied
at any time after an individual was released, it could
have used language consistent with this intent, such as
“after the alien is released” or “regardless of when the
alien is released.” See Quezada–Bucio, 317 F.Supp.2d
at 1230. Furthermore, if this Court were to adopt
the Government's proposed interpretation of “when”
as having no immediate temporal limit, the “when
the alien is released language” becomes unnecessary
surplusage. See Valdez, 874 F.Supp.2d at 1265. Lastly,
the Court's interpretation comports with Congress's

intent in passing § 1226(c) to “detain the most dangerous
criminals because their immediate detention provides
more protection to the community.” Id. (citing Demore
v. Kim, 538 U.S. 510, 123 S.Ct. 1708, 155 L.Ed.2d 724
(2003)).

Therefore, consistent with Khodr and the majority
of courts that have reviewed this issue, the “when
the alien is released” language is unambiguous and
confines § 1226(c)'s application to aliens taken into
ICE custody immediately upon, or within a reasonable
period of time thereafter, the alien's release from
criminal incarceration. Khodr, 697 F.Supp.2d at 779–
80; Valdez, 874 F.Supp.2d at 1265; Quezada–Bucio,
317 F.Supp.2d at 1230; Louisaire, 758 F.Supp.2d at
236; Pastor–Camarena, 977 F.Supp. at 1417. Further,
while the Court recognizes the difficulty with respect
to determining a reasonable time period, there can be
no serious question that eleven years is unreasonable.
Zabadi, 2005 WL 3157377, at *1–2, 2005 U.S. Dist.
LEXIS 31914, at *5 (concluding that a two year
gap between release from criminal custody and ICE
detention was unreasonable for § 1226(c) purposes);
Quezada–Bucio, 317 F.Supp.2d at 1225 (mandatory
detention of § 1226(c) inapplicable after three years
from release from custody); Khodr, 697 F.Supp.2d at
780 (finding “clearly unreasonable delay” in taking the
petitioner into custody four years after his release from
incarceration.)

*4  Rosciszewski, 983 F.Supp.2d at 915–16.

The Court agrees with the analysis and conclusion in
Rosciszewski and Khodr. Petitioner is not subject to
mandatory detention under § 1226(c). He was not taken
into custody immediately upon his release from state
custody or within a reasonable time thereafter. Rather,
Petitioner was taken into custody at the border over four
years after serving his state court conviction. Petitioner is
in effect being detained under § 1226(a) which permits a
redetermination of custody in the form of a bond hearing.

IV. Conclusion

For the reasons stated above, the petition is GRANTED.
This matter is REMANDED to the Detroit Immigration
Court for the limited purpose of providing Petitioner with
a bond hearing under § 1226(a). If the immigration court
fails to provide Petitioner with a bond hearing within ten
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(10) days of this order, Respondent shall release Petitioner
from custody.

SO ORDERED.

All Citations

Not Reported in F.Supp.3d, 2015 WL 1954436

Footnotes
1 Upon review of the parties' papers, the Court deems this matter appropriate for decision without oral argument. See

Fed.R.Civ.P. 78(b); E.D. Mich. LR 7.1(f)(2).

2 Given the current conditions in Yemen, it is unlikely that Petitioner will ever see Yemen.

3 Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984).

4 Respondent notes that the First Circuit has held that the government loses its authority to mandatorily detain a person
who is not taken into custody immediately upon release from criminal custody or within a reasonable time thereafter.
However, Respondent notes that the First Circuit's decision has been withdrawn pending en banc review. See Castaneda
v. Souza, 769 F.3d 32 (1st Cir.2014).

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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Johnny DELUIS–MORELOS, Petitioner,
v.

ICE FIELD OFFICE DIRECTOR, Respondent.
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Attorneys and Law Firms

Johnny Deluis-Morelos, Tacoma, WA, pro se.

Ari Nazarov, U.S. Department of Justice, Washington,
DC, Priscilla To-Yin Chan, U.S. Attorney's Office,
Seattle, WA, for Respondent.

ORDER

JAMES L. ROBART, District Judge.

I. INTRODUCTION

*1  Before this court is Respondent Immigration and
Customs Enforcement (“ICE”) Field Office Director's
objection, (Obj.(Dkt.# 25)), to Magistrate Judge James
P. Donohue's Report and Recommendation (R & R
(Dkt.# 23)) pertaining to a habeas corpus petition filed
by Petitioner Johnny Deluis–Morelos. (Pet.(Dkt.# 10.))
Having carefully reviewed all of the foregoing, along
with all other relevant documents, and governing law, the
court ADOPTS the Report and Recommendation (Dkt.#
23), GRANTS Mr. Morelos's petition for writ of habeas
corpus, and orders ICE to provide Mr. Morelos a bond
hearing.

II. BACKGROUND

Mr. Morelos is a native and citizen of Columbia, South
America who entered the United States in 1998 without
inspection.

Since Mr. Morelos arrived in the United States he has
developed a lengthy criminal record. This record includes
several crimes appearing to qualify him for expedited
removal under 8 U.S.C. §§ 1227, 1228, including drug
crimes and an aggravated assault. (See Mot. to Dismiss
(Dkt.# 20) at 2.) ICE has identified two drug convictions-
conspiracy to deliver cocaine in 2009 and delivering
cocaine in 2010–as the basis of these ongoing removal
proceedings. (See Mot. to Dismiss at 4–5.)

Mr. Morelos came to ICE's attention on May 15, 2012,
when Yakima County Jail contacted ICE officers to
notify them that Mr. Morelos had been detained for a

probation violation. 1  After interviewing Mr. Morelos at
the jail, ICE determined that he met the requirements
for administrative removal. This determination was
predicated on the above mentioned convictions. See 8
U.S.C. §§ 101(a)(43)(B), 1227, 1228. ICE served Mr.
Morelos with a final administrative removal order on
June 27, 2012. ICE also placed an immigration detainer
with the Yakima County Jail, requiring that Mr. Morelos
be transferred to ICE custody after his release from
jail. On June 28, 2012, Mr. Morelos was transferred to
ICE custody and detained at the Northwest Detention
Center. According to its pleadings, ICE detained Mr.
Morelos under 8 U.S.C. § 1226(c). Mr. Morelos is awaiting
additional administrative proceedings that are scheduled

to take place in May. 2

Mr. Morelos filed the instant petition for writ of habeas
corpus on November 9, 2012. He seeks release from
custody or, in the alternative, an individualized bond
hearing before an Immigration Judge. (See Pet. at 2.) ICE
filed a motion to dismiss Mr. Morelos's petition. ICE's
motion to dismiss and Mr. Morelos's petition for habeas
corpus were before Magistrate Judge James P. Donohue,
and on February 25, 2013, Magistrate Judge Donohue
issued his Report and Recommendation. (See generally
R & R.) In it, he recommends that this court grant Mr.
Morelos's habeas corpus petition, deny ICE's motion to
dismiss, and require that ICE provide Mr. Morelos with
an individualized bond hearing before an Immigration
Judge. (Id.)
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ICE filed a timely objection to Magistrate Judge
Donohue's Report and Recommendation. (See Obj.)
Those objections are before the court. (See generally id.)

III. STANDARD OF REVIEW

*2  A district court has jurisdiction to review any part of a
Magistrate Judge's report and recommendation to which
a party has timely filed objection. See Fed.R.Civ.P. 72(b)
(3). The standard of review is de novo. Id. Accordingly,
“the court may accept, reject, or modify, in whole or
in part, the findings or recommendations made by the
magistrate judge.” 28 U.S.C. § 636(b) (1). The court
reviews those portions of the report and recommendation
to which specific written objection is made. United States
v. Reyna–Tapia, 328 F.3d 1114, 1121 (9th Cir.2003) (en
banc). Here, the government filed timely objection to
Magistrate Judge Donohue's analysis and conclusions as
a whole. (See Resp. Obj. at 1.). Consequently, this court
reviews the Report and Recommendation in its entirety.

IV. ANALYSIS

This case turns on the application of 8 U.S.C. § 1226 to
Mr. Morelos. The parties dispute whether Judge Donohue
erred in concluding that the government must provide Mr.
Morelos a bond hearing under 8 U.S.C. § 1226(a). ICE
argues that a bond hearing is inappropriate here because
ICE holds Mr. Morelos under the mandatory detention
provision of 8 U.S.C. § 1226(c). Mr. Morelos counters that
8 U.S.C. § 1226(c) does not apply to Mr. Morelos because
it is limited to those aliens detained at the time they are
released from custody for a qualifying offense. Although
the Ninth Circuit has not yet determined whether the
temporal language in Section 1226(c) is unambiguous and
binding on the government, several district and circuit
courts have considered the issue, with varying results.
Despite a recent Third Circuit case to the contrary,
this court adopts the “plain language” approach of the
majority of district courts in the Ninth Circuit and holds
that ICE does not have the authority to detain Mr.
Morelos under § 1226(c). Accordingly, ICE shall grant
Mr. Morelos a bond hearing under § 1226(a).

A. This Court has Jurisdiction and Venue is Proper.

Mr. Morelos properly asks this court to grant him a writ
of habeas corpus under 28 U.S.C. § 2241. A federal court
may grant a habeas corpus petition when a prisoner “is in
custody in violation of the Constitution or laws or treaties
of the United States....” Id. Mr. Morelos argues that the
government has wrongfully detained him under 8 U.S.C. §
1226(c). See Zadvydas v. Davis, 533 U.S. 678, 687–89, 121
S.Ct. 2491, 150 L.Ed.2d 653 (2001).

This court has jurisdiction under 28 U.S.C. § 2241, which
provides that “[w]rits of habeas corpus may be granted
by ... the district courts....” The Western District of
Washington is the proper venue for Mr. Morelos to
bring his petition because Mr. Morelos is in custody
at the Northwest Detention center, which is within the
geographical boundaries of the Western District. See 28
U.S.C. § 2241(d) (providing that “the application may
be filed in the district court for the district wherein such
person is in custody....”).

B. The Parties Dispute the Meaning of 8 U.S.C. §
1226(c).

*3  Section 1226 generally gives the government the
discretion to detain aliens pending completion of removal
proceedings but requires mandatory detention for certain
narrow categories of aliens. 8 U.S.C. § 1226. Under
Section 1226(a), the Attorney General may arrest and
detain aliens pending removal, but it must provide
detained aliens with an individualized bond hearing in
front of an Immigration Judge. Id. The Attorney General
will release the alien on bond, release the alien on
conditional parole, or detain the alien depending on the
outcome of that hearing. Id. Section 1226(c) removes
Immigration Judge's role for certain categories of aliens,
making detention of those aliens mandatory. 8 U.S.C. §
1226(c). Aliens detained pursuant to 8 U.S.C. § 1226(c) are
not eligible for a bond. That section provides, in relevant
part:

(c) Detention of criminal aliens

(1) Custody

The Attorney General shall take into custody any alien
who-

(A) Is inadmissible by reason of having committed any
offense covered in section 1182(a)(2) of this title,
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(B) is deportable by reason of having committed any
offense covered in section 1227(a)(2)(A)(ii), (A)(iii), (B),
(C) or (D) of this title,

(c) is deportable under section 1227(a)(2)(A)(i) of this
title on the basis of an offense for which the alien has
been sentence[sic] to a term of imprisonment of at least
1 year, or

(d) is inadmissible under section 1182(a)(3)(B) of this
title or deportable under section 1227(a)(4)(B) of this
title,

when the alien is released, without regard to whether
the alien is released on parole, supervised released, or
probation, and without regard to whether the alien may
be arrested or imprisoned again for the same offense.

8 U.S.C. § 1226(c).

The parties dispute whether the phrase “when ... released”
makes § 1226(c) inapplicable when the government detains
the alien after he or she is released from custody for a
deportable offense. Mr. Morelos argues-and Magistrate
Judge Donohue agrees-that, by virtue of the “when ...
released” language in the statute, 8 U .S.C. § 1226(c)
is only applicable if ICE detains an alien at the time
he or she is released from custody for the deportable
offence. According to Mr. Morelos and Magistrate Judge
Donohue, because ICE detained Mr. Morelos several
years later, 8 U.S.C. § 1226(c) does not apply. Therefore,
he should have been detained under 8 U.S.C. § 1226(a) and

given a bond hearing. 3

ICE counters that the “when ... released” language in
8 U.S .C. § 1226(c) does not describe the aliens that
are subject to mandatory detention. Rather, “when ...
released” is a hortatory deadline that is not binding on the
agency. (Obj. at 2.) Thus, even if the government detains
an alien long after he or she is released from custody, the
government is still required to detain him or her under 8
U.S.C. § 1226(c). (Id.) In the alternative, ICE posits that
“when ... released” is an ambiguous phrase, and courts
should give deference to the agency's construction of the
phrase under the Chevron deference doctrine, unless the
interpretation is arbitrary and capricious. See Chevron
U.S.A., Inc. v. Natural Res. Def. Counsel, Inc. 467 U.S.
837, 842–43, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). The
Bureau of Immigration Affairs' (“BIA”) has held the

“when ... released” language denotes the earliest time,
not the only time, the government should detain an alien
under 8 U.S.C. § 1226(c), see In the Matter of Rojas,
23 I. & N. Dec. 117 (BIA 2001), an interpretation ICE
argues passes the Chevron test. For these two reasons,
ICE argues that it properly detained Mr. Morelos under
8 U.S.C. § 1226(c), although it did so several years after
he was released from custody for a qualifying crime. (See
generally Resp. Obj.)

C. There is no Binding Precedent.
*4  The Ninth Circuit has not yet ruled on the meaning

of the “when ... released” language in 8 U.S.C. § 1226(c),
although two circuit courts and many district courts have
interpreted the phrase.

The majority of district courts in this and other
circuits hold that the “when ... released” language is
unambiguous, and requires the government to detain
an alien at the time the alien is released from custody
for a qualifying crime in order to detain him or her
under § 1226(c). See, e.g., Espinoza v. Atken, No. 5:13–
cv–00512 EJR, 2013 WL 1087492 (N.D.Cal. Mar.13,
2013) (holding that ‘when ... released’ unambiguously
means at the time of the alien's release from custody,
and granting Petitioner's habeas corpus petition); Snegirev
v. Asher, 2013 WL 942607, ––– F.Supp.2d ––––
(W.D.Wash. Mar.11, 2013) (same); Ortiz v. Holder, No.
2:11CV1146 DAK, 2012 WL 893154 (D.Utah Mar.14,
2012) (same); Bogarin–Flores v. Napolitano, Civil No.
12cvo399 JAH(WMc), 2012 WL 3283287 (S.D.Cal. Aug.
10, 2012) (same); QuezadaBucio v. Ridge, 317 F.Supp.2d
1221 (W.D.Wash.2004) (same). The First Circuit agreed
with this approach in dicta, noting that Section 1226(c)
is a system of limited mandatory detention that only
applies when the alien is released from custody for the
offending crime. See Saysana v. Gillen, 590 F.3d 7, 17
n. 6 (1st Cir.2007). Finally, Magistrate Judge Donohue
applied this “plain language” analysis in his Report and
Recommendations. (See R & R at 3.)

In contrast, the Fourth Circuit and several district
courts have held that the “when ... released” language is
ambiguous, and have deferred to the BIA construction
of the statute pursuant to the Chevron deference
doctrine. See, e.g., Hosh v. Lucero, 680 F.3d 375,
378–80 (4th Cir.2012) (applying Chevron, 467 U.S.
at 842–43, and deferring to BIA's construction of 8
U.S.C. § 1226(c)); Khetani v. Petty, 859 F.Supp.2d 1036
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(W.D.Mo.2012) (same); Santana v. Muller, No. 12–cv–
430, 2012 WL 951768, at *4 (S.D.N.Y. Mar.12, 2012)
(same). Accordingly, these courts hold that 8 U.S.C. §
1226(c) applies even when the government detains the
alien several months or years after the alien was released
from custody for a deportable offense. See In the Matter
of Rojas, 23 I. & N. Dec. 117 (BIA 2001).

Finally, the Third Circuit has held that immigration
officials do not lose their authority to detain an alien
under § 1226(c) if they fail to act at the time the alien is
released because the “when ... released” language is not

a mandatory deadline. 4  See Sylvain v. Attny. Gen. of the
United States, 2013 WL 1715304, ––– F.3d ––––, at *20
(3d Cir. Apr.22, 2013). In Sylvain the Third Circuit held
that, “the government's authority to impose mandatory
detention does not depend on its compliance with the
‘when ... released’ deadline.” Id. Indeed, in order for a
time limit like “when ... released” to be jurisdictional,
Congress must explicitly tie the government's authority to
the requirement. Id. at *24. Failing that, courts should
read temporal requirements as hortatory, the purpose of
which is to “ ‘prod [agencies] ... into ensuring the timely
completion of their statutory obligations ...,’ ” not to
divest of them of their power to act. See id. at *21. The
Third Circuit relies on Supreme Court precedent that
holds that the presence of mandatory language in a statute
should not be read as jurisdictional when doing so would
divest the agency of the power to act, thus amounting to a
sanction of the agency and stripping the public of certain
statutory benefits. United States v. Montalvo–Murillo, 495
U.S. 711, 717–18, 110 S.Ct. 2072, 109 L.Ed.2d 720 (1990);
see also Barnhart v. Peabody Coal Co., 537 U.S. 149, 161,
123 S.Ct. 748, 154 L.Ed.2d 653 (2003); Brock v. Pierce
Cnty., 476 U.S. 253, 266, 106 S.Ct. 1834, 90 L.Ed.2d 248
(1986).

D. The Plain Language of the Statute Required ICE to
Detain Mr. Morelos Immediately.

*5  This court declines ICE's invitation to adopt the
reasoning from either the Third or Fourth Circuits.
Instead, the court finds that the plain language of 8
U.S.C. § 1226(c) unambiguously requires the government
to detain an alien at the time the alien is released from
custody, or within a reasonable period of time thereafter.
In doing so, it agrees with the majority of district courts in
the Ninth Circuit which have held that 8 U.S.C. § 1226(c)

is a narrow provision, constrained in its application by the
phrase “when ... released.”

The cases cited by the Third Circuit in Sylvain are
not applicable here because requiring the government to
provide Mr. Morelos a bond hearing is neither a sanction,
nor does it “rob the public of statutory benefits.” Snegirev,
2013 WL 942607, ––– F.Supp.2d ––––, at *3. Indeed,
even if the government cannot detain Mr. Morelos under
Section 1226(c)'s mandatory provision, it can argue that
Mr. Morelos should be denied bond because he is a flight
risk or a danger to the community. See Matter of Urena,
25 I. & N. Dec. 140, 141 (BIA 2009) (“An Immigration
Judge should only set a bond if he first determines that
the alien does not present a danger to the community.”);
In re Guerra, 24 I. & N. Dec. 37, 40 (BIA 2006) (noting
that “the burden is on the alien to show to the satisfaction
of the Immigration Judge that he or she merits release on
bond.”). In this way, enforcing the temporal requirement
of Section 1226(c) would not amount to a sanction because
it would not divest the agency of the power to seek to
detain Mr. Morelos. See 8 U.S.C. § 1226(a). Nor would
enforcing the “when ... released” requirement rob the
public of statutory benefit, because if Mr. Morelos is truly
a flight risk or a hazard, the government will deny him
bond under § 1226(a)(1).

The main case the Third Circuit relies on to support its
holding in Sylvain is United States v. Montalvo–Murillo,
495 U.S. 711, 110 S.Ct. 2072, 109 L.Ed.2d 720 (1990),
but that case is distinguishable from the instant case.
In Montalvo–Murillo, the Supreme Court interpreted a
provision of the Bail Reform Act (“BRA”) that requires
a judicial officer to hold a detention hearing for a
suspect held in custody “immediately upon the person's
first appearance....” 18 U.S.C. § 3142(f) (1984 ed.).
The Montalvo–Murillo Court construed that temporal
requirement broadly, holding that the government was
not divested of its authority to detain the suspect although
it did not hold a detention hearing “immediately” upon
his first appearance. Montalvo–Murillo, 495 U.S. at 718.
The Court reasoned that the violation of the BRA's
immediacy requirement did not justify releasing the
suspect. Id. Unlike in Montalvo–Murillo, this court can
enforce Section 1226(c)'s “when ... released” requirement
without requiring ICE to release Mr. Morelos. Indeed,
the government may still detain Mr. Morelos by refusing
his bond request at a bond hearing. See 8 U.S.C. §
1226(c). Thus, in contrast to Montalvo–Murillo, “granting
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the instant habeas petition is not a ‘sanction,’ because
Respondent retains the authority to act, albeit under a
different statutory provision.” Snegirev, 2013 WL 942607,
––– F.Supp.2d ––––, at *4.

*6  Having determined that the case the Third Circuit
relied on in Sylvain does not support ICE's argument, this
court turns to the language of the statute. The primary
duty of a court in interpreting a statute is to give effect
to legislative intent and purpose. See Hoa Hong Van v.
Barnhart, 483 F.3d 600, 604 (9th Cir.2007). To do so, the
court starts with the plain language of the statute, id.,
keeping in mind that no statute should be construed to
as to render a word or phrase superfluous, TRW Inc. v.
Andrews, 534 U.S. 19, 122 S.Ct. 441, 151 L.Ed.2d 339
(2001). The court's analysis ends with the plain language
of the statute unless applying the plain language leads to
unreasonable or impracticable results. Robinson v. United
States, 586 F.3d 683, 687 (9th Cir.2009). Finally, the
court should look to legislative history for evidence of
congressional intent only if the plain language of the
statute is ambiguous. See id.; United States v. Daas, 198
F.3d 1167, 1174 (9th Cir.1999).

The majority of district courts in the Ninth Circuit are
correct in holding that the phrase “when ... released,” as
used in 8 U .S.C. § 1226(c), is not ambiguous. In statutory
construction, all words and phrases shall be given
their plain and ordinary meaning. See Resisting Envtl.
Destruction on Indigenous Lands, REDOIL v. E .P.A., 704
F.3d 743, 751 (9th Cir.2012). The word “when” means
“as soon as” or “at whatever time that.” Webster's New
World Dictionary 1520 (3rd College ed.1988). “When” is
not subject to multiple constructions. Indeed, the First
Circuit has noted that, “the government's attempt to
make § 1226(c)(1) ambiguous is strained.” Saysana, 590

F.3d at 16. 5  It follows, then, that “the term ‘when the
alien is released’ implies a certain immediacy, referring to
action or activity occurring at the time that or as soon
as other action has ceased or begun.” Rianto v. Holder,
No. CV11–0137–PHX–FJM, 2011 WL 3489613, at *3
(D.Ariz. Aug.9, 2011). The Ninth Circuit has confirmed
this reading. The court discussed 8 U.S.C. § 1226(c) in
dicta, noting that, “Congress has mandated that such
aliens [those enumerated in Section 1226(c) ] must be
taken into custody at the time they are charged.” Casas–
Castrillon v. Dep't of Homeland Sec., 535 F.3d 942,
946 (2008). Accordingly, 8 U.S.C. § 1226(c) permits the
government to detain a qualifying alien without bond only

if ICE takes custody of the alien at the time he or she is
released for a deportable offense, or within a reasonable
time.

Adopting a different interpretation of § 1226(c) would
render the phrase “when ... released” superfluous,
violating another critical canon of statutory construction.
“A statute ought, upon the whole, to be so construed
that, if it can be prevented, no clause, sentence, or word
shall be superfluous, void or insignificant.” Andrews, 534
U.S. at 31; see also United Transp. Union v. BSNF Ry.
Co., 710 F.3d 915, 928 (9th Cir.2013). Here, permitting
ICE to detain an alien under 8 U.S.C. § 1226(c) anytime
after the alien is released from custody would render the
phrase “when the alien is released” meaningless. There is
no evidence that Congress intended the courts to disregard
the phrase “when the alien is released” and courts should
not do so. See BSNF Ry. Co., 710 F.3d at 928.

*7  The court includes the clause-“within a reasonable
time”-in its holding in order to avoid an interpretation
of Section 1226(c) that could lead to unreasonable or
impracticable results. See Robinson, 586 F.3d at 687. Such
a reasonableness “qualification must be included in order
to alleviate valid concerns raised by others who have had
occasion to analyze § 1226(c).” Espinoza v. Aitken, 2013
WL 1087492, ––– F.Supp.2d ––––, at *7 n. 7 (N.D.Cal.
Mar.13, 2013). See Rojas, 23 I. & N. Dec. at 128 (“[i]t is
difficult to conclude that Congress meant to premise the
success of its mandatory detention scheme on the capacity
of the Service to appear at the jailhouse door to take
custody of an alien at the precise moment of release.”). At
least two district courts include a similar reasonableness
qualification in their analyses of Section 1226(c). See
Espinoza, 2013 WL 1087492, –––F.Supp.2d ––––, at *7, n.
7 (noting that the reasonableness qualification is necessary
to avoid absurd results); Zabadi v. Chertoff, 2005 WL
3157377, No. C 05–03335 WHA, at *5 (N.D.Cal. Nov.
22, 2005) (holding that “the Department of Homeland
Security need not act immediately but has a reasonable
period of time after release from incarceration in which to
detain.”). The court adopts this reasoning and holds that
Section 1226(c) applies when ICE detains a criminal alien
at the time he or she is released from criminal custody, or
within a reasonable period of time thereafter.

Finally, crediting the temporal aspect of 8 U.S.C. § 1226(c)
does not contravene the purpose of the statute. Congress
passed 8 U.S.C. § 1226(c) in part to address a concern over
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the high crime rate among deportable aliens released on
bond pending removal. Denmore v. Kim, 538 U.S. 510,
518–20, 123 S.Ct. 1708, 155 L.Ed.2d 724 (2003). Section
1226 addresses this problem in two ways. First, it requires
the government to detain-without the possibility of a
bond-certain deportable aliens at the time those aliens are
released from custody. See 8 U.S.C. § 1226(c). Second, the
statute permits ICE-on warrant by the Attorney General-
to detain all other qualifying aliens. 8 U.S.C. § 1226(a). If
an Immigration Judge determines that an alien in the latter
category presents a high risk of flight or recidivism, the
government “may continue to detain the arrested alien”
under 8 U.S .C. § 1226(a)(1). Otherwise, the alien will be
released on bond or conditional parole. 8 U.S.C. § 1226(a)
(2). This statutory scheme corresponds with Congress's
intent to detain certain high-risk deportable aliens, see
Denmore, 538 U.S. at 518, while also affording aliens
appropriate due process rights, see Zadvydas v. Davis, 533
U.S. 678, 693, 121 S.Ct. 2491, 150 L.Ed.2d 653 (2001)
(“[T]he due process clause applies to all ‘persons' within
the United States, including aliens, whether their presence
here is lawful, unlawful temporary or permanent.”).

Because the statutory text is clear the court need not
conduct a Chevron analysis. Under Chevron, the court
should give deference to the agency interpretation of a
statute only if the plain text of the statute is not clear.
See Chevron, 467 U.S. at 842–43. If the plain text is
clear, “the court, as well as the agency, must give effect
to the unambiguously expressed intent of Congress.” Id.
Here, the plain language of the statue is clear: Section
1226(c) only applies when the government detains an alien
immediately upon, or within a reasonable period of time
thereafter, his or her release from custody.

*8  ICE has not demonstrated that it detained Mr.
Morelos upon, or reasonably soon after, the state released
him from custody for a 2010 drug trafficking crime.
Indeed, it appears from the parties briefing that ICE
detained Mr. Morelos a substantial period of time after he
was released from incarceration for the crimes that qualify
him for removal under 8 U.S.C. § 1227. (See Resp. Mot.
at 4–5.) For that reason, ICE does not have the authority
to detain Mr. Morelos under § 1226(c). Accordingly, this
court ADOPTS the Report and Recommendation, and
ORDERS ICE to GRANT Mr. Morelos a bond hearing.

V. CONCLUSION

For the foregoing reasons, the court hereby ORDERS as
follows:

(1) The court ADOPTS the Report and Recommendation

(Dkt.# 23) granting Mr. Morelos a bond hearing; 6

(2) Petitioner's petition on writ of habeas corpus (Dkt.#
10) is GRANTED, and Respondent's motion to dismiss
(Dkt.# 20) is DENIED; and

(3) ICE shall provide Mr. Morelos with an individualized
bond hearing before an Immigration Judge pursuant to
the general release terms of 8 U.S.C. § 1226(a), within (30)
thirty days of the entry of this Order.

All Citations

Not Reported in F.Supp.2d, 2013 WL 1914390

Footnotes
1 A probation violation does not qualify an alien for removal under 8 U.S.C. § 1227.

2 Magistrate Judge Donohue's Report and Recommendation includes a more detailed description of the facts and
administrative history. (See generally R & R.) This court sees no need to expand on Judge Donohue's descriptions here.

3 Mr. Morelos also argues that the length of his detention exceeds the “brief detention” permitted by 8 U.S.C. § 1226.
See Denmore v. Kim, 538 U.S. 510, 527–28, 530, 123 S.Ct. 1708, 155 L.Ed.2d 724 (2003) (upholding the statute as
constitutional, but clarifying that the mandatory detention period is “brief,” generally not exceeding several months);
Casas–Castrillon v. Dep't of Homeland Sec., 5635 F.3d 942, 948 (2008) (noting that once the alien's “proceedings before
the BIA were complete, the Attorney General's authority to detain him under 1226(c) ended and that authority shifted
instead to 1226(a).”). This argument must fail because Mr. Morelos's removal proceedings are ongoing. For example, his
“withholding only” hearing-during which an immigration judge determines whether the alien is entitled to a withholding of
removal under 8 C.F.R. § 1208.2(c)(2)-was scheduled for May 1, 2013. (See R & R at 1.)

4 The Fourth Circuit cites this approach as an alternate basis for its decision in Lucero. See Lucero, 680 F.3d at 381–83.
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5 In Saysana, the First Circuit addressed a similar, but distinct issue, to the issue presented here. There, ICE detained
petitioner after he was released from custody for a nonqualifying crime. The government argued that the “when ...
released” language in 8 U.S.C. § 1226(c) permitted the detention because ICE detained petitioner at the time he was
released from custody, albeit for a non-deportable offense. See Saysana v. Gillen, 590 F.3d 7, 8 (1st Cir.2009). The First
Circuit concluded that the government's interpretation of the statute was erroneous and held that “the statute contemplates
mandatory detention following release from non-DHS custody for an offense specified in the statute, not merely any
release from any nonDHS custody.” Id. at 18. In doing so, the panel interpreted 8 U.S.C. § 1226(c) and found the language
clear.

6 It should be noted that this court's reasoning differs from that of Magistrate Judge Donohue. (See generally R & R.)
Thus, while the court adopts the Magistrate Judge Donohue's conclusions, it does so based on the reasoning set forth
in this order.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.

2:17-cv-11910-MAG-DRG   Doc # 138-31   Filed 11/07/17   Pg 8 of 8    Pg ID 3719

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1226&originatingDoc=Iecc17656b8d611e2a98ec867961a22de&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020798088&pubNum=506&originatingDoc=Iecc17656b8d611e2a98ec867961a22de&refType=RP&fi=co_pp_sp_506_8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_8
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020798088&originatingDoc=Iecc17656b8d611e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1226&originatingDoc=Iecc17656b8d611e2a98ec867961a22de&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5


EXHIBIT 31

2:17-cv-11910-MAG-DRG   Doc # 138-32   Filed 11/07/17   Pg 1 of 9    Pg ID 3720



 IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

USAMA JAMIL HAMAMA, et al.,  

Petitioners and Plaintiffs, 

v. 

REBECCA ADDUCCI, et al.,  

Respondents and Defendants. 

Case No. 2:17-cv-11910 

Hon. Mark A. Goldsmith 
Mag. David R. Grand 
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DECLARATION OF TRINA A. REALMUTO 

I, Trina A. Realmuto, declare under penalty of perjury as follows: 

1. I am an attorney licensed to practice law before the courts of the States of New York and 
California, the United States District Courts for the Southern and Eastern Districts of New York 
and the Northern, Southern, Eastern and Central Districts of California, the District of Vermont, 
the District of Connecticut, as well as the United States Comis of Appeals for the First, Second, 
Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth, and Eleventh Circuits and the U.S. 
Supreme Court. 

2. I was admitted to the New York and California bars in 1998 and 1999, respectively. I 
have practiced immigration law since that time, first as an associate attorney at the law firm of 
Van Der Hout & Brigagliano (now Van Der Hout, Brigagliano & Nightingale LLP), later as an 
attorney consultant to the American Immigration Law Foundation (now the American 
Immigration Council) and, since 2009, as a Staff Attorney and now Litigation Director for the 
National Immigration Project of the National Lawyers Guild (NIPNLG). 

3. NIPNLG is a national non-profit membership organization that provides legal and 
technical support to attorneys, immigrant communities, and other advocates seeking to advance 
the rights of noncitizens. As part of my responsibilities with NIPNLG and the American 
Immigration Council, I routinely mentor attorneys on immigration issues. With respect to stay
related issues, I estimate that I have consulted with, and provided advice to at least 120 attorneys. 
I am also a co-author of a practice advisory entitled, Seeking a Judicial Stay of Removal in the 
Court of Appeals, which is available on the NIPNLG and other websites. 

4. I make this declaration in support of the Petitioners in Hamama v. Adducci, the above 
captioned case, to explain the work that is required for a competent and ethical motion to reopen 
an immigration case and to explain why the system available for seeking and obtaining an 
emergency stays of removal from an immigration judge (IJ) or the Board of Immigration 
Appeals (BIA or Board) is not reliable and does not ensure that meritorious stay motions will be 
heard and adjudicated while a motion to reopen is pending. There are many ways in which 
immigration court and BIA stay practice can and does go wrong. 

Difficulties with Expeditiously Preparing Motions to Reopell 

5. When someone is the subject of a final removal order but has a viable claim that their 
removal order is unlawfu l or that they are now eligible for immigration relief or protection, the 
most common method for adjudication of that claim is to file a motion to reopen with either the 
immigration court or the BIA, depending on the procedural history of the case. The motion must 
include "the appropriate application for relief and all supporting documentation." 8 C.F.R. § 
1003.2(c)(I). 

6. Investigating the viability of a claim for reopening can be a complicated endeavor. An 
immigration attorney who did not represent the noncitizen in the removal proceeding has an 
ethical obligation to ensure that any motion filed is not frivolous. Compliance with this 
obligation generally is contingent upon obtaining the complete record of proceedings and new 
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and previously unavailable evidence, both of which are necessary to permit a full review of a 
claim. 

7. Attorneys have an ethical obligation to fully and competently assess the merits of a claim 
before seeking reopening on behalf of existing clients. Model Rule 1.1 entitled "Competence" 
mandates "competent representation" which " requires the legal knowledge, skill, thoroughness 
and preparation reasonably necessary for the representation." Model Rules of Prof'! Conduct R. 
1.1 (2015). Comment 5 to that rule elaborates on this requirement, stating: 

Competent handling of a particular matter includes inquiry into and analysis of 
the factual and legal elements of the problem, and use of methods and procedures 
meeting the standards of competent practitioners. It al so includes adequate 
preparation. The required attention and preparation are determined in part by what 
is at stake; major litigation and complex transactions ordinarily require more 
extensive treatment than matters of lesser complexity and consequence .... 

Model Rules of Prof' I Conduct R. 1.1 cmt. 5 (2015) . In immigration cases, "what is at stake" is 
the person' s ability to vacate a removal order and reopen proceedings, which often is the 
difference between permanent exile from the United States and living in the country with family 
and friends. In this case, the stakes are even higher; Iraqi nationals ri sk grievous harm, including 
death, if they are removed. 

8. The process for an attorney to comply with ethical and regulatory obl igations in 
preparing motions to reopen is time-consuming for at least two reasons. First, where counsel did 
not represent the person previously, counsel needs to obtain the complete record of proceedings 
to understand what transpired in the removal proceeding and to assess the viability of a claim for 
reopening. Second, by statute and regulations, motions to reopen require substantial new 
evidence, which takes time to gather and assemble. See generally 8 U.S.C. § 1229a(c)(7)(B); 8 
C.F.R. § 1003.2(c)(l). 

9. New counsel will need to obtain both written and audio files concerning the individual' s 
case. This includes at a minimum both the A-File (the comprehensive file of a person's 
immigration history kept by the Department of Homeland Security) and the Record of 
Proceedings (the immigration court file kept by the Executive Office for Immigration Review, 
which consists of the immigration courts and the BIA). The A-File is accessed by a Freedom of 
Information Act (FOIA), 5 U.S.C. § 552, request to the U.S. Citizenship and Immigration 
Service (USCIS). However, if a person has had any interaction with U.S. Customs and Border 
Protection, it is advisable to also file a FOIA request with CBP to obtain records from that 
agency' s file. The Record of Proceedings is accessed by a FOIA request to EOIR. If the person 
previously fi led an appeal to the BIA, the Record of Proceedings should contain the transcript of 
the prior proceedings. However, if the person did not previously appeal to the BIA, an audio 
tape may be avai lable or the attorney can try to arrange to listen to the audio tape of the prior 
proceeding at the immigration court that heard the case. Even if the person had counsel, 
incompetent or predatory prior counsel often will not or cannot provide the appropriate 
information. It is the individual agency processing the FOIA request that controls how long it 
wi ll take to produce the requested records. At present, USCIS has a backlog of over 35,000 
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FOIA requests and generally takes several months to produce an A-file. In my experience, EOIR 
requests can take several weeks to months as well. Records that are older can take longer than 
others. 

10. The A-file and the Record of Proceedings serve a different purpose. The A-file contains 
the paperwork documenting the individual's immigration history. For example, it can contain 
the paperwork related to a person's first entry on a visa, previously filed asylum applications, 
and previous statements to immigration officers. It is imperative to review the A-file to fully 
understand the person' s immigration status, to adequately assess relief options, and to find 
support for potential factual or legal en-ors in the proceeding. The Record of Proceedings 
consists of the trial court and appeal records. Without the Record of Proceedings, it is 
impossible to know whether: (I) a client was properly informed of his or her rights, including the 
rights to counsel, to contest the charges of alienage and removability, to present and cross
examine evidence, to seek relief or protection from removal, and the right to appeal; (2) the 
removal hearing was conducted in a fair and impartial manner by the immigration judge; (3) 
prior counsel was effective (or not); (4) any previously submitted evidence was improperly 
overlooked or discounted; (5) the client knowingly, intelligently, and voluntarily waived any of 
his or her rights; and (6) the factual and legal bases underlying the client's removal order and/or 
denial of relief or protection were correct. Review of both the A-file and complete Record of 
Proceedings is absolutely critical to ascertaining whether there is a viable basis for a motion to 
reopen. After receiving the FOIA results, counsel must carefully review these records. She must 
then consult with her client and often perform additional research and investigation, pa11icular in 
cases involving changed country conditions. 

11. In addition, researching and collecting substantial new evidence to support a motion to · 
reopen, particularly evidence to support a motion based on changed country conditions, can take 
significant time and effort both by the attorney and by the noncitizen and/or his or her family. 
The reopening statute requires that motions "shall be supported by affidavits or other evidentiary 
material." 8 U.S.C. § 1229a(c)(7)(B). The implementing regulations fm1her mandate that the 
evidence is "material and was not available and could not have been discovered or presented at 
the former hearing," as well as either evidence that the immigration judge did not "fully 
explain[]" the opportunity to apply for relief at the prior hearing or evidence that relief is now 
available due to "circumstances that have arisen subsequent to the hearing." 8 C.F.R. § 
1003.2(c)(l). 

12. Every case is different, but it would not be unreasonable for obtaining and reviewing a 
client' s record to require between 10-20 hours of work, even before research and writing can 
begin. For example, in one of my cases, the A-file was 1,000 pages and the Record of 
Proceedings was over 600 pages and included an audio file. In my opinion, it is reasonable to 
estimate that after the A-file and Record of Proceedings is obtained, a lawyer with an active 
removal docket may take somewhere between 6 - 12 weeks to adequately prepare and file a 
motion to reopen, including preparation of the underlying application for relief. Counsel who are 
handling a higher volume of cases may require more time. Additional time also would be 
needed in circumstances where it is difficult for the attorney and client to communicate, for 
example, if the client is detained far from the attorney, or is not proficient in English. 
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Difficulties Related to Emergency Stay Motions 

13. If a person with a final order of removal faces the prospect of imminent removal, and has 
a viable basis for a motion to reopen or motion to reconsider, the necessary motion may be 
accompanied by an emergency stay motion. Significantly, as set forth in the Board of 
Immigration Appeals Practice Manual, the BIA will not consider a motion for a discretionary 
and/or emergency stay unless it is accompanied by an appeal, a motion to reopen, or a motion to 
reconsider. In my experience, most adjudicators are more inclined to grant a stay if there is a 
possibility that the appeal or motion ultimately will succeed. Thus, I routinely advise attorneys 
to file substantive motions in conjunction with stay requests, which, as discussed above, is 
extremely hard to do when either removal is imminent or the attorney never represented the 
person before and does not have any of the records. 

14. Filing an emergency stay motion does not obligate ICE to halt a depo11ation. Rather, 
either an IJ or the BIA actually must grant the stay motion before ICE has a legal obligation to 
halt a depo11ation. In addition, according to the Board of Immigration Appeals Practice Manual , 
an emergency stay motion may be submitted only when an individual is in physical custody and 
is facing imminent removal. As such, an individual who is not in ICE's custody must surrender 
to ICE's custody before the BIA will consider an emergency stay motion. 

15. Notably, neither the Board of Immigration Appeals nor the immigration court has 
promulgated any standard for granting a stay of removal, by precedential opinion, practice 
manual, or other method. The lack of any such standard has caused great confusion among the 
immigration bar, leaving attorneys to guess what factors may warrant granting a stay. 

16. A case I handled as counsel for a man fearing persecution and torture in his country of 
origin well illustrates some of the practical obstacles faced by attorneys seeking emergency stays 
of removal in conjunction with the filing of a motion to reopen before the BIA. After filing a 
motion to reopen and emergency stay request, I called the Emergency Stay Coordinator at the 
BIA, who first informed me that I would have to wait 24-48 hours for the BIA to docket the stay 
motion and instructed me to call the BIA back with the deportation officer's name and telephone 
number once the motion had been docketed. After the overnight courier company confirmed that 
the BIA had received the motion, I called the BIA back. I learned that the stay motion was not 
yet docketed and that it could take a while for the motion to reopen and stay request to make its 
way from the BIA mailroom to the office where it would be docketed. Nevertheless, I provided 
the BIA staff person with the depo11ation officer's information. The following week, I called the 
BIA again and was told that: 

(a) the BIA did not have the deportation officer's contact information and that the BIA 
staff would not have been allowed to take such information before the motion was docketed 
(contrary to what the same unit told me the week before); 

(b) BIA staff would call the deportation officer to find out if OHS has travel documents 
and if removal is imminent; 

(c) if the BIA did not reach the deportation officer and/or he did not call them back (after 
how much time she did not say), the then the "stay unit" would assume removal is imminent and 
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would ask a Board member to rule; 

(d) if the depo11ation officer informs the BIA that ICE does not have travel documents, 
the BIA staff will ask the deportation officer to inform the BIA when they get them and to share 
the expected deportation date; and 

(e) if ICE does not have travel documents, the BIA stay unit will not ask a Board 
member to rule on the emergency stay motion because " the Board only rules if deportation is 
imminent." 

17. After hearing this, I asked the woman from the BIA stay unit whether depo11ation officers 
were under any obligation to advise the BIA when ICE obtains travel documents or has 
scheduled a deportation. Her answer was that every deportation officer is different. I explained 
that none of this information about the need to provide officer contact information or the BIA' s 
adjudication process is in the Board of Immigration Appeals Practice Manual and it would be 
helpful for attorneys to have this information. The response I received was again that every 
deportation is di fferent and that the best way to get information is by calling the BIA. Nearly 
one month after I filed the emergency stay request and motion to reopen and after several follow 
up calls to the BIA stay unit, the BIA finally granted the emergency stay motion. 

18. My experience with seeking a stay from the BIA in the aforementioned case is consistent 
with the experiences of many of the attorneys with whom I have consulted and advised on stay
related issues. Practitioners are overwhelmingly concerned that their clients may be deported 
before the BIA, or an IJ, has had an opportunity to review the merits of a stay request, much less 
the underlying motion to reopen. Much of this concern stems from the fact that whether the BIA 
will adjudicate a stay motion prior to deportation relies entirely on the deportation officer' s 
discretionary act of communicating to the BIA the actual date and time of deportation (and any 
change to the date and time of dep011ation). 

19. To make matters worse, ICE officers routinely refuse, purportedly for security reasons, to 
provide attorneys with any details regarding the date and time of even imminent depo11ations. 
Thus, while the IJ/BIA and ICE all are privy to this critical information, the noncitizen at risk of 
deportation and his/her attorney are left in the dark. Even if a pro se detainee were somehow 
able to prepare a motion to reopen and emergency motion for a stay, he or she would have no 
way to know when the IJ or BIA would adjudicate the stay motion. 

20. Sometimes, ICE officers will tell an attorney that the deportation date is " imminent" or 
"soon" without giving any further information. In this situation, the attorney frequently has only 
a few days-or even a few hours- to file an emergency stay motion (in conjunction with a 
pending or yet-to-be fil ed motion to reopen) and try to ensure that BIA staff succeed in obtaining 
confirmation of the deportation date so that the BIA will actually adjudicate the motion before 
ICE executes the deportation. 

21 . I am aware of the details of at least two cases where ICE affirmatively informed the BIA 
of particular deportation dates but subsequently- unbeknownst to the BIA, and without 
providing the BIA any notice- moved up the dates of deportation and carried out the removal. 
In those cases, ICE either affirmatively misrepresented the deportation dates or neglected to 
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inform the BIA of the new deportation date. In at least one of the cases, the BIA adjudicated, 
and granted, the person' s stay request too late; the deportation already had taken place. These 
cases illustrate that there is no formal mechanism by which ICE is required to notify the BIA of a 
change in deportation date and, therefore, no way to ensure that the BIA has a meaningful 
opportunity to adjudicate the stay motion before deportation. 

22. I believe the problem just identified is widespread. As far as I am aware, ICE has no legal 
obligation to provide and/or update the BIA or an IJ with notice of the date and time of a 
depo11ation to ensure that a stay motion is timely adjudicated. This lack of any obligation 
combined with ICE's refusal to provide noncitizens or their attorneys with a deportation date has 
contributed to, and I believe will continue to contribute to, the execution of removal orders 
before the BIA or an IJ has had an opportunity to review and adjudicate the stay motion. 

23. Based on my communications with other attorneys, I believe that attorneys seeking 
emergency stays ofremoval from immigration judges face some of the same procedural 
obstacles as those faced by attorneys seeking emergency stays before the BIA. These include 
delays in receipt of the stay motion and reluctance to rule on a stay motion until the IJ is satisfied 
that deportation is imminent. In addition, where a person seeks an emergency stay from an 
immigration court in conjunction with a motion, the timing for adjudication of the stay motion is 
entirely dependent on the schedule of that particular immigration judge (as opposed to any 
number of BIA judges who might adjudicate the stay motion). For example, if a stay motion is 
fil ed at 9:00am and deportation is scheduled for I O:OOam, the immigration judge may be 
conducting a hearing in court and, therefore, unaware, unable, or perhaps unwilling to timely 
adjudicate the emergency stay motion prior to the deportation. 

24. Securing an emergency stay is challenging and time-consuming even for experienced 
immigration attorneys. Securing an emergency stay without counsel is even more difficult. The 
vast majority of noncitizens in removal proceedings are unfamiliar with the intricacies of 
immigration law or even basic legal process. Without competent counsel to advise of the 
possibility of filing an emergency stay motion in conjunction with a motion to reopen, most pro 
se noncitizens will be unaware of this procedure. Even if they were aware, they must articulate 
legal arguments and produce new and compelling evidence. These individuals may have little or 
no formal education and/or face a language barrier that makes this task even more daunting. 
Noncitizens who are detained face additional obstacles attendant to their detention. 

25. In short, neither the immigration courts nor the BIA have reliable or sufficient procedures 
to ensure individualized assessment of the appropriateness of an emergency stay that would 
provide an opportunity for reasoned decision-making about whether individuals who have filed 
motions to reopen should or should not face removal while those motions are pending. Whether 
a person is able to obtain a stay of removal pending a motion to reopen is at least in part a 
function of luck. 

II 

II 

II 
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I declare under penalty of pe1j ury that the foregoing is true and correct. Executed this 14th day 
of July, 2017, at Boston, Massachusetts. 

~~~--~ 
Declarant 
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners/Plaintiffs,
v.

REBECCA ADDUCCI, et al.,

Respondents/Defendants.

Case No. 2:17-cv-11910
Hon. Mark A. Goldsmith
Mag. David R. Grand

Class Action

DECLARATION OF ABDULKAR HASHEM AL-SHIMMARY

I, Abdulkar Hashem Al-Shimmary, hereby declare:

1. I make this declaration based upon my own personal knowledge and if

called to testify, I could and would do so competently.

2. I am an Iraqi Kurd who first entered the United States as a refugee on

September 22, 1994; my status was adjusted to that of lawful permanent

resident on December 6, 1995.

3. I reside in Nashville Tennessee, and am the father of three U.S. citizen

children.

4. Although I have been subject to a final order of removal to Iraq since 2002,

I was released to the community under an order of supervision, with which

I was complying.

2:17-cv-11910-MAG-DRG   Doc # 138-33   Filed 11/07/17   Pg 2 of 5    Pg ID 3730



2:17-cv-11910-MAG-DRG   Doc # 138-33   Filed 11/07/17   Pg 3 of 5    Pg ID 3731



2:17-cv-11910-MAG-DRG   Doc # 138-33   Filed 11/07/17   Pg 4 of 5    Pg ID 3732



2:17-cv-11910-MAG-DRG   Doc # 138-33   Filed 11/07/17   Pg 5 of 5    Pg ID 3733


	show_temp.pdf
	show_temp (1).pdf
	show_temp (2).pdf
	show_temp (3).pdf
	show_temp (4).pdf
	show_temp (5).pdf
	show_temp (7).pdf
	show_temp (8).pdf
	show_temp (9).pdf
	show_temp (10).pdf
	show_temp (11).pdf
	show_temp (12).pdf
	show_temp (13).pdf
	show_temp (15).pdf
	show_temp (16).pdf
	show_temp (17).pdf
	show_temp (18).pdf
	show_temp (19).pdf
	EX. A.pdf
	addthree
	POCRS add
	Al Dilaimi, Ali
	Al Saedy, Qassim
	Ali, Atheer
	Barash, Moayad Jalal
	Derywosh, Jami
	Hamama, Usama
	Jariss, Jony
	Shaba, Adel

	POCRS add2

	EX. C.pdf
	Revocationstoadd
	Al Dhefery, Foiad A# 070-414-112 Revocation (1)
	Al Idani, Wamidh Abdulamer A# 076-200-964 Revocation
	Al Saedi, Basim A# 075-010-623Revocation
	Aslivo, Romel A# 075-009-853
	Azabo, Marwan H. A# 077-580-600 Revocation
	Barash, Mookless Zaya A# 017-086-446 (1)
	Dawod, Faris A# 076-867-320 (1)
	Hesano, Oday A#036-257-282 Revocation
	Hirmiz, Alen A# 073-004-070
	Hormez, Tony A# 023-670-920
	Jeberaeel, Wisam A# 021-614-550
	Rasho, Paul A# 020 849 870
	Saleh, Thabet A# 212-335-365
	Shaouni, Yousif A# 017-786-359
	Slewo, Warda A#070-399-840 Revocation
	Youhana, Jack A# 020-394-739 Revocation
	Younan, Johnny A# 021-614-032
	Zaia, Thamir A# 027-936-745
	Zakariya, Raed A# 208-302-215 Revocation

	Revocationstoadd2

	EX. D.pdf
	exhibit D
	Exhibit D1


	show_temp (22).pdf
	show_temp (24).pdf
	show_temp (25).pdf
	show_temp (26).pdf

