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IN THE UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT

Noy T6=1937

o . T e e

~JAMES A. CRAMER,
Plaintiff-Appellee
v.

VIRGINIA COMMONWEALTH UNIVERSITY, et al.

Defendants-Appellants

On Appeal from the United States District Court
for the Eastern District of Virginia

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE

———————— — —

QUESTIONS PRESENTED

1. Vhether the distriet gourt erred im ruling thaf Bresh=
tive Order 11246 requires discrimination in hiring on account of
sex and therefeore viadlates Title VIL of the Civil Rightts Sici ‘@t
1964.

2. Whether the district court erred in enjoining the use
of goals and timetables of the kind required by Executive Order 11246.

INTEREST OF THE UNITED STATES
This case involves fundamental questions regarding the per-

missibility of affirmative action under Executive Order 11246, as
amended [hereinafter "Executive Order 11246", or "the Executive
Ordexr"]. 8 CPR 169 (1974).1/ Virgimia Coumemweal th Ualversity(ireaEs

inafter "VCU") has been enjoined from complying with one of the basic

—— e — o —

1/ The Executive Order is also reprinted following 42 §.5.C. 20008
and 42 U.8-C.a. 200@e.



aspects of affirmative action, the establishment of goals and time-
tables (App. 13). In addition, the district court has ruled that
Executive Order 11246 conflicts with Title VII of the Civil Rights Act
of 1964 as amended, 42 U.S.C. 2000e et seq. (App. 21-27). The
Attorney General, the Secretary of Labor, the Department of Health,
Education, and Welfare and the Equal Employment Opportunity Commis-
sion as well as other federal agencies, have responsibility for en-
forcement of Title VII and the Executive Order. The resolution of
the issues presented in this case will affect those responsibilities.
Further, these federal agencies have a strong interest in prevent-
ing suits such as this, which are not truly adversary in nature,

from eroding the legal responsibilities of federal contractors.

STATEMENT

1. Procedural History

Dr. James A. Cramer brought this suit against VCU and certain
of its offieiaks on June 10, 1976 allegisyg thit he had Beah dis-
criminated against in employment on account of his sex in violation
of Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C.
2000e et seq., and the Fourteenth Amendment. Cramer asserted that
he was qualified and applied for a permanent position in the Depart-
ment of Sociology and Anthropology (Complaint at 3); that he was not
granted an interview (id. at 9); that only female applicants were
consideged for the first va¢aney in the Department, and that LilgsE
consideration was given to female candidates for the second position
filled by the Department (id. at 8). Cramer alleged that the Depart-
ment had discriminated against him on account cof his sex in deliberate
pursuit of a policy of "reverse" discrimination pursuant to an

s =



to an Affirmative Action Plan adopted by VCU to comply
2/

-’
.

with Executive Order 11246 (ié’ at 9-12)
Cramer therefore requected that the district court:
declare that VCU's acts violated Cramer's rights under

Pitle VII, the Fourteenth Amendment, 42 U.S.C. 1981, 1983,

1985, 1986, and 1988: permanently enjoin VCU from ergaging

in “"reverse" discrimination; order VCU to emPloy him and

award him back pay; and grant judgment for mental distress

and punitive damages (Complaint at 12-14).

VCU denied all material allegations and stated that
"the denial of employment to the plaintiff was in no way
based on his race or sex" (Answer). Thereafter Cramer and
VCU entered into a stipulation of facts (App. 4), and both
parties moved for summary judgment. The district court,
without a hearing on the motions, denied VCU's motion and
granted Cramer's (App. 13).

2. Facts

The following pertinent facts were stipulated by
the parties:

VCU is a federal contractor, subject to Executive
Order 11246 and is an employer within the meaning of Title

VII (App. 5). VCU established an Affirmative Action Plan in

2/ Cramer alleged that the plan suggested, by inference,
that less qualified minority and female applicants be
favored for positions over better qualified white male
applicants (id. at 10).



3/
1973 (App. 8). The recruitment committee of the

Department of Sociology and Anthropology was given a
copy of the Virginia Governor's Executive Order No. 29
(which provides that "[n]o employee or applicant for
employment shall be subjected to descrimination [gic]
because of sex, age, race, religion, national origin,

polibigal affiliatiod, or physical characteristies”

(App. 42)),

... which was interpreted by some
memhers of the Department as indicat-
ing a hiring preference for females.
The Department, which had direct
regpepmsroil ity for hiring veligcies,
formulated guidelines to be followed
in the selection process, and ex-
pressed to the Committee a preference
to consider and hire qualified females
and other minority groups before white
males.

(App. 9-10U). However, it was also stipulated that the
Chairman of the Department distributed to the recruitment
committee the Higher Education Guidelines for compliance
with Executive Order 11246 issued by the Department of
Health, Education and Welfare, and gave the Committee the
"verbal instruction that the committee was obligated only

to recommend the hiring of the best qualified" (App. 10).

3/ Thet plham was "designed te maintain fer Vingimia
Commonwealth University a continuing commitment to qualified
faculty, staff and employees without regard to race, color,
religion, sex or national origin" (App. 56). The plan pro-
vided that "“[fJully qualified minorities and women will be
given equal consideration for employment as best qualified
male caucasions" [sic] (id.)}. The plan established he Wieing
goals for minorities or women.

=l | =



The parties stipulated that, in the
academic year 1973-74 James Cramer was on a temporary
appointment in VCU's Department of Sociology and
Antﬁropology (App. 9). He applied for appointment
to a permanent position in the Department (id.). Cramer's
"basic academic requirements [sic] ... were egual to or
exceeded those of the individuals hired for at least one"

of the two positions the Department was seeking to £ill
(App. 1U).

The parties further stipulated that neither Cramer
nor any other white male was interviewed for either of the
two positions (App. 10). The selection process used by the
recruitment committee consisted of selecting those applicantss
whose qualifications were "compatible with position require-
ments," and sorting their applications into three piles:
“females", "minority males," and "white males". Only appli-
cants from the "females" pile were interviewed for either
positien (Age. Ld).

The parties also stipulated that during the 1973-74
school year the composition of the Department by rank and

sex for full-time faculty was as follows:

Professors - 2 males

Associate Professors - 4 males
Assistant Professors -- 11 positions,
all fillea by males

Instructors - 2 males, 1 female

(App. 12). ‘Dhe partiess else shated that 1351 of Y6l Bh g S

the relevant field were awarded to women in 1973-74 (App. 11



Finally, Cramer stipulated that “[t]he defendants

4

acted in good faith and plaintiff seeks no damages."

8. ‘'Thel Distiice Court"s Qginion and OrdgE.

e, dilgtriet: court. ruled that *[alll facte winich
are material to the summary judgment motions have been

stipulated by the parties" (App. 16). The court found

L

that in filling the two positions VCU had only considered

women, and concluded that such a preference violated

Cramer's Fourteenth Amendment right to equal protection
(App. 28.)%

Plaintiff's challenge to the emplocyment
guidelines followed by VCU raises the

issue of whether a peoliéy whick notenieusly
favors the hiring of less or equally quali-
fied candidates for competitive positions
without considering other equally or

better qualified applicants solely on

the basis of sex could survive Fourteenth
Amendment scrutiny. The court interprets
the Equal Protection Clause as requiring
that where sex is the sole factor upon
which differential treatment is determined,
thoss Ia fw demnsititulkiomeal JustiPilceatiem
for treating the sexes differently.

(App. 20). The court concluded that "where the only difference
between two persons competing for the same job is a difference
in sex, then the Equal Protection Clause requires that they

may not be treated differently on account of the fact that

one is male and the other is female" (BiEps 21 -

4/ In his Rebuttal Memorandum in Opposition to Defendants'
Metieon for Summary Judgment and In Suppert of His Metion For
Summary Judgment, April 9, 1976, at 5, Cramer stated that
1]t shewld e mneted that plaintiff is net seskiis NEGES
damages, back pay or instatement into the teaching position.

He seeks declaratory and injunctive relief."

- 6 -
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The court alse ruled that UCH's treatment of

Cramer, as described in the stipulated facts, violated
Title VII @f the Civil Righis -Bet of 1964. Pirek, e
court tuled ket Section 703(a), 42 U.8.€C. 2000e=2{a) “prolibits

employment practices which, inter alia, predicate hiring

and promotion decisions on gender based criteria" (App.

22). In addition, the court held that Executive Order

11246 conflicts with Section 703(j) of Title VII, 42
U.5.C. Zd0idle=201). Seekien 73 (1) "is the clear sehise
of Congress that [past discrimination] not be corrected
by sex preference, or quotas, or to the use the current
pseudonym, 'goals'" (App. 23):

Plaintiff interprets the various
affirmative action guidelines,
directives and orders as speaking
"directly and emphatically® against
sex discrimination, and contends that
the individual defendants simply "“mis-
understood" their legal responsibility
to consider all applicants on the
basis of their own individual merit
and without regard to their sex.
However, the Court's reading of these
documents convinces it that the defend-
ants understood exactly what they were
being required to do - hire women. In
so doing, defendants, along with all of
the guidelines, directives, affirmative
action plans and other paraphernalia of
the federal civil rights bureaucracy, pay

e service te, byt deo nigt really aktcmpt
to hide, their actual disregard for the
prohibitions of Title VII as they relate
to preferential employment practices.

By requiring employers to engage in
widespread, pervasive and invidious sex
discrimination through the implementation
of the prevailing affirmative action pro-
grams, the U.S. Government is merely per-
petuating the very social injustices which
it so enthusiastically and properly seeks
to remedy.



(App. 24-25). The court concluded that “[wlhether or
not affirmative action is a good policy, the Court holds

it to be bad law insofar as it permits or requires

sex discrimination in hiring" (App. 27).

The court therefore granted plaintiff's motion
for summary judgment, and declared that VCU's affirmative

action program "insofar as it requires or is interpreted

or implemented so as to require hiring preferences based
on sex and employment quotas based on sex" violated the
Fourteenth Amendment and Title VII (App. 13). The court
enjoined VCU from implementing its Affirmative Action
Plan in such a way as to prefer either sex; and from
"maintaining or seeking to achieve any employment quota
or goal based upon sex" (id.) VCU is further required to
conduct hiring and promotion practices "in such a manner
that sex shall not be a factor to be considered in employ-
ment, except where sex is a bona fide occupational quali-
fication reasonably necessary to a particular position
soughe tve be filled™ (id.)-

ARGUMENT

Introduction and Summary

The cetirt below, in ruling that Cramer's righits Undax
the Fourteenth Amendment and Title VII had been violated,
misconstrued Executive Order 11246 and its implementing regula-

tions. That order does not require, and in fact prohibits,



discrimination against males as well as females. In any

event the record below is an insufficient basis upon which

to conclude that Cramer was subject to illegal discrimina-
tion, and summary judgment was therefore inappropriately
granted., In addition the district court erred in enjoining
the implementation of goals and timetables, because such are
legal and appropriate methods for achieving affirmative action.

I. THE DISTRICT COURT ERRED IN RULING THAT
EXECUTIVE ORCER 11246 REJUIRES DISCRIMINA-

TION IN HIRING ON ACCOUNT OF SEX AND THERE-
BORIE S VLOAINESH R B WA

The district court found that the Department of Sociology
and Anthropology considered only -female applicants in filling
two vacancies in the Department (App. L&), 5/ end keld Eask
such limited consideration was required by all of the
“guidelines, directives, affirmative action plans and other
paraphernalia of the federal ciwil rights bukealoEIeH o™
(App. 24):

By requiring employers to engage in
widespread, pervasive and invidious sex
discrimination through the implementation
of the prevailing affirmative action
programs, the U.S. Government is perpetuat-
ing the very social injustices which it so
enthusiastically and properly seeks to
remedy.

(Bpp. 25). The court ruled thak Title WIL forbids Hhe Kimg of
*invidious sex discrimination” which it found was required by

Executive Order 11246, and concluded that:

5/ As we argue, infra, at 24-30, we believe that the stipulated
facts before the couwrt did not provide sufficient evidemcs Vpen

which the court could base its conclusion that only females were
considered.



B§ the Bresident wad the pewer to overrule
an Act of Congress that should be set forth
in the Constitution., Until required by the
Fourth Circuit, the Supreme Court, Congress,
or constitutional amendment so to hold this
Court will not rule that Executive Orders
supercede a Congressional mandate.

(App. 26). The district court therefore enjoined VCU

+oofrom implementing their affirmative action
plan in such manner or mode as to prefer either
sex or to discriminate against either sex in

hiring or promotion practices) except where sex
is a bona fide occupational qualification reason-

ably necessary to the particular position sought
to be filled.

3. The defendants are specifically enjoined
from establishing maintaining or seeking to
achieve any employment quota or goal based upon

sex.

4. The defendants shall henceforth conduct their

hiring and promotion practices in such a manner

Ehat sex shell nek be a Facter to be domnsidered in

employment, except where sex is a bona fide

occupational qualification reasonably necessary

to Ehe particulatr position Seudht Ee B TillleE.
(App. BL3). “‘Bhe distiiet court's resseming and its oides 'eniEllae
a fundamental misunderstanding of the requirements of Executive
Order 11246, the federal contract cemplianee® pProgrEi, ane THke OR-
tent of Congress. Assuming the case is not now moot, the order

below should be vacated and the cause remanded.g/

6/ Cramar"s gihendomment of any claim for persenal weldelf i Biils
non-class action raises a substantial mootness issue which the
partics hawe ngt thus far raised bet which 1 jurisdicticmel,

In his complaint Cramer requested declaratory, injunctive

and monetary relief. He requested back pay, punitive damages,
and damages for mental distress, as well as appointment to a
position as assistant professor. However, in the course of this
nen~elass activen Litigation, Cramer dropped all pragers foE
speeific relief. Thues in the stipulabieon of Facks Lt was ehutes
that “[t]he defendants acted in good faith and plaintiff seeks no
damages" (App. 1ll). Later, in his memorandum in opposition
(Pootnete continued om feollowing page)

- 10 -



5. Baaeiikivwe Grdar 11246 Poriids 'SeR Dig-
crimination

I1f, as the court found, the Department of Sociology and Anthro-

6/ (Footnote continued from preceding page)
to VCU's motion for summary judgment, Cramer's attorney noted

that "plaintiff is not seeking money damages, back pay or in-
statement into the teaching position. He seeks declaratory and
injunctive relief." The district court noted this change in

position (App. 28) and awarded Cramer nc specific relief.

Cramer's abandonment of all claims for personal, specific
relief, either monetary or equitable, raises a substantial moot-

ness question. Because the question of mootness 1s jurisdictional
the failure of the parties to raise it does not lessen the duty

of the court (or a friend of the court) to consider 1t. The Con-

seitukion linits tne qurisdistisn of the fadaral ssurts s cagas
or Cenbpewsersias. Art. II1, Sec. 2. The duty of federal cdargs

«i. 18 to decide actual controversies

by a judgment which ean be carried into
effect, and not te give cpinions upen
moot questions or abstract propositions
or to declare principles or rules of law
which cannot affect the matter in issue
in the case before it.

Mills w.lGeemn, 159 W.S: 69l, 633 (LED). "[Flederal courts

are without power to decide guestions that cannot affect the
rignts of litigants in the case before them." North Carolina

v. Rige,| 404" U, 244, 246 (29VL) .- Dhre 'question 18 RASCHEE wiisn
Cramer abandoned claims for relief, he also abandoned all legally
cognizable interest in the outcome of the suit: '

The controversy between the parties has
thus clearly ceased to be "definite and
concrete" and no longer "touchles] the
legal relations of parties having ad-
verse legal interests." Aetna Life

igs. €o. v. HBawerth, 300 U.S. 227, 240-41
CRIs7y. i

————————— b4

v. Board of Regents of the State of Florida, 493 F.2d
(5¢h Cicl 1974).

Refunis w. Qdegaapd, 416 U.S. 312 (1974). See alse dorbe
/190

The rationale for prohibiting non-adverse suits is clear.
To the extent that Cramer has no personal stake in the outcome of
the suit, he may not vigorously assert his position. Moreover, to
the extent that VCU stands to suffer no concrete loss if it loses
the litigation, it may not vigorously defend its position. Here,
once Cramer abandoned all claims for specific relief, VCU
only faced the threat of general injunctive relief.
(Footnote continued on following page)

=S



pology only considered females to fill the vacancies in the

Department, although there were qualified male applicants, such

6/ (Footnote continued from preceding page)
The fact that Cramer sued for declaratory relief is not

relevant to the jurisdictional question. The declaratory

judgment act "is operative only 1n respect to controversies which

AEE SUEn im the censtliulonal eenses i Aetnea hilte Ins. Cos Wi
Haworth, supra, 300 U.S. at 239-240. The Supreme Court has con-

sigtantly maintained that "the requirements for a justiciable case
or cehtrowensy are na less strict in a declaratory judement prosEeds
Img, “tham in Gy obther type of swit." Alabama Skate Fedesalien Wi
Labor v, Mef@ery, 3422 ¥.8. 430, 46l (194¢), Neither 18 LhHe JUEL-
diction of the court affected by the fact that Cramer might at some
later date apply for another job at VCU, and at that time benefit
from the permanent injunction entered against VCU. Hypothetical
future interests in the outcome of this case would not be sufficient
to offeat the- fact that Cramer does net have amy justiclablle im-
terest now in the outcome of this litigation. Absent any current
adversity between the parties, the district court would lack juris-—
dig¢tion| to grant @ither injumctive or declaratwey FaliE.




actions would constitute a violation of Executive Crder 11246 as
well as Title VII.7/

Executive Order 11246, as amended, provides that a federal con-
tractor shall agree that it "will not discriminate against any

employee or applicant for employment because of race, color, religicn,

sex, or national origin," and that it "will take affirmative action

to ensure that applicants are employed and that employees are treated

during employment" without regard to these factors.8/ The plain

language of Executive Order 11246 thus would prohibit the limitation

of consideration of applicants either to women or to men. The federal

agencies charged with enforcing Executive Order 11246 and Title VIIY9/
have issued a policy statement articulating their position with re-

spect to the role of affirmative action in the equal employment

opportunity programs of State and local government agencies:

1/ It would alse consfitute a violation of Title IR HF Bhe Elag=i
Education Amendments of 1972, 20 U.S.C. 1681 et seg., which provides
that “Inlo person in the United States shall, on the basis Bf 2o
be excluded from pewticipaeien in, be denied the benafits eif, of e
subjected to discrimination under any education program or activity
receiving Federal financial assistance... .*"

8/ Hg@eeutive Orvder 11246 has the foree atd cfiffect' of k. ConfEraems
tors Association of Bastern Pennsylvania v. Secretary of Labor, 442
F.2d 149 (3rd Cir. 1971), cert. denied, 404 U.S. 854 (1971). Regula-
tions implementing Executive Order 11246 require Government contrac-
tors and subcontractors to analyze their workforce and to identify
areas in whileh they are deficient in the wtilizZatiem of IiNmEE 17
group members and females. Where deficiencies are determined to
exist, the contractor must seek to eliminate or modify any employ-
ment practices ceusing or perpetuating the underutilization and
furthermore, as part of its affirmative action program, it must de-
velop goals and iimetables to remedy the deficiencies (41 CFR 60-2.10
et seqg.).

The enforcement scheme of the Executive Order relies primarily
upon voluntary compliance with the regulations. While sanctions, in-
cluding loss of contracts debarment from future contracts and
litigatison te e@fiorce comntractual ebligations are preovided for (Ses
Sectioms 20%9(a) (2), (5S) and (G) of the Bxecutive Qrder), Hhe Eastike
of the program is self-evaluation and voluntary correction, without
the direct intervention of the government agencies charged with en-
forcement.

9/ The Departments of Justice, and Labor, the Egusal Employment Oppor-
tunity Commission, the Civil Rights Ceommisgsion; amd Ehe Civil Service
Commission.



On the one hand, vigorous enforcement of the
laws against discrimination is essential. But
equally and perhaps even more important are
affirmative, voluntary efforts on the part of
public employers to assure that positions in

the PUbllC service are jﬁﬂhlﬂPlV and equally

accessible to apallfled mersows, wilithouk regard

o Eelr sew; racial ar ethnlc zha racterlstles.

WIthout such eLLOLLS equal employment OpPOLLuUnity
is no more than a wish.

* %k

The goal of any affirmative action plan should be
achievement of genuine equal employment opportunity

[or all qualifled persons. oelection under such

plans should be based upon the ability of the
applicant(s) to do the work. Such plans should

not require the selection of the unqualified or

the unneeded, nmor should glley reguipe the sgliection
@i persons_on tha ba51s of race, color, sex, relliglop
or natlonal origin. 387

The Higher Education Guidelines, Executive Order 11246,
issued by the Department of Health, Education, and Welfare,
which are applicable to VCU, emphatically state that:

The nondiscrimination requirements of the
Executive Order apply te all persons, whether ey
not the individual is a member of a conventionally
defined "minority group." 1In other words, no
person may be denied employment or related benefits
on greounds of hils @r her pase, <coler, SeligioR; Sk
or national origin.ll/

The Department of Health, Education, and Welfare has since
emphasized this aspect of compliance with Executive Order 11246.
Thus, in a Memorandum to College and University Presidents,
issued in December, 1974, Peter E. Holmes, then Director of the

Offives feor Civil Rights, stated thakts

10/ 41 Fed. Reg. 38814, September 13, 1976 (emphasis supplied).

11/ Higher Education Guidelines Executive Order 11246, 0U.S.
Department of Healkh, HJUCaElon, ond Weliare (197d), at 3
(emphasis in original).

v =



At the outset, certain general principles
should be made clear. Colleges and universities
are entitled to select the most qualified can-

didate, without regard Lo race, sex, or ethnicity,
for any position. No single appointment will be

ol e@scd o wieis those not_appointed ape less
well-qualified than the candidate actually selected.l/

The 1974 Memorandum emphasizes this point:

The following case represents an example of
an improper interpretation of the affirmative
acgien obl lgatieir:

"for the past four years, the
Mathematics Department of X

Unlversity has been operating

under an affirmative action
program. Although its geal

for hiring women was established
at 20 percent over a five-year
period, during the past four
years, each of four vacancies

has been filled by a male. At

an annual professional associa-
tion conference, the department
chairman informed a male applying
for a fifgh wvaecamt pogitilen’ EhaE
he could not be given considera-
tion regardless of his gualifica-
tions because Federal regulations
require the department to fill the
position with a woman."

The Mathematics Department has violated its equal

empl oyment opportunity obligations by designating

the vacamey as a pesition for a wencl; Of as @

in which a woman would be preferred, thereby exclud-
ing all other categories of applicants from considera-
tion. Sueh agtion is forbidden by the Besecutive
Order, and it ls improper to sSugdest of te agt en the
assumption that Federal affirmative action provisions
reguire that amy particular pesitien be filled by a
woman or minority person.13/

12/ This memorandum is appended to our brief for the con-
venienée @ the ceuwrt. See pp. I6=44 infra.

18/ See pp. 38=39 imEra.
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It is hard to imagine a clearer message: -sex discrimi-
nation against females or males is forbidden by Executive
Order 11246. The district court erred in holding otherwise.

B. The Executive Order Does Not Conflict
with Title VII

As Executive Order 11246 does not, ac the digtriet court
held (App. 25) require "invidious sex discrimination," it

follows (contrary to the ruling of the court below (App. 22))

L

that the Executive Order does not conflict with section 703(a)

of Pitle WEI. 42 B.8.C. 2000e~2(a), winich prevides thar it
shall be an unlawful employment practice for an employer:

(L) te f&il o nefwse|te hime' o te dicchidreed
any imndividual, or otllerwise te discrimimate
against any individual with respect to his
compensation, terms, conditions, or privileges
of employment, because of such individual's

race, color, redigien; seX, orf metieBdl @ Lein;
or

(2) to limit, separate, or classify his employees
or applicants for employment in any way which
would deprive or tend to deprive any individual

of employment opportunities or otherwise adversely
affect his status as an employee, because of

sihelh imdiviguel 's racs, coler, religlon, sex; OFr
@t ieinal @Elgin.
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The Third Circuit has addressed the objections raised by

the gigerict court. Contractsres Agadeiation of Bagkein

Pennsylvania v. Secretary of Labor, supra. The Court of

Appeals rejected the contention that the goals gstablished

pursuant to the Executive Order were in conflict with

Sootion 703 of Tiels VII.

To read §703(a) in the manner suggested by the
plaintiffs we would have to attribute to Con-
gress the intention to freeze the status quo

and to foreclose remedial action under othar
authority designed to overcome existing evils.
We discern no such intention either from the
language of the statute or from its legislative
history. Clearly the Philadelphia Plan is

color-conscious. Indeed ehe BM1Y teaning which

can be attributed to the "affirmative action"
language which since March of 1961 has been
included in successive Executive Orders is that
Gevernieght centractors must be celoer-eomsgiows.
Since 1941 the Executive Order program has
recognized that discriminatory practices exclude
available minority manpower from the labor pool.
In other contexts color-consciousness nhas been
deemed to be an appropriate remedial posture.
Porcelll v. Fitus, 302 F. Seges 126 (D0 00T,

—_——— —— —_————aa

atETa 431 F.2d L2354 (34 Cir. 19790 laomuals

CORE v. Norwalk Redevelopment Agency, 395 F.2d
920, 931 (2a Cir. 1968, Offermann v. Nitkowski,
378 F.2d 22, 24 (24 Cir. 1967). 1t has been said
respecting Title VII that "Congress did not in-
tend to freeze an entire generation of Negro
employees into discrminatory patterns that existed
bofose the Het." Quakles v. Bnillip tleoguiig, Tue,

supra, 279 Bupp. at 04, g Quarle§ case re-

Jected the contention that existing nondiscriminatory
seniority arrangements were so sanctified by Title
VII thiat the effects of past diserimimatiom im jeis

assignments could not be overcome.

We reject the contention that Title VII prevents

the President acting through the Executive Order
program from attempting to remedy the absence from
the Philadelphia construction labor force of minority
tradesmen in key trades. 422 F.2d at 173.

See Uniged States v. Internatienal Unien of Blevarer Ceonstolcisils,

Local Hmion Na. 5, 538 F.2d 1012 (34 Cir. 1976); Sehthern Tllimeis

Buildeks Asseciation v. Qgilvie, 471 F-2d 66d; 684—86 [ 7eh CiE.

Y9wa).



Neither does the Executive Order conflict with Section 703(j)

of Title VII. The district court ruled that "subsection (3)14/

14/ Section 703(j) provides:

Nothing contained in this title shall be interpreted
to require any employer, employment agency, labor

organization, or joint labor-manajement committee
sulijedt teo this title to griant preferentisl treat-

nant to any in&ivi&ual or to any group because of the
race, color, religion, sex, or national origin of such

indavidual or grLoup on account of an imbalance which
may exist with respect to the total number or percen-
tage of persons of any race, color, religion, sex, or
national origin employed by an employer, referred or
classified for employment by an employment agency

or labor organization, admitted to membership or
classified by any labor organization, or other train-
ing progtam, in comparisen with Ehe tetal nunber &b
percentage of persens of sdeh race, celer, EFeligham,
sex, or national origin in any community, State,
section, or other area, or in the available work force
in ‘any cdmmenlty; SCELe, medtion or other area.



is the clear sense of congress that [past discrimination] not

be corrected by sex preference, or quotas, or to use the current
pseudonym ‘'goals'" (App. 23). The court found that “"the 4th
Circuit has not yet made a definitive ruling that invidicus sex
discrimination, so long as it is called ‘'affirmative action,'’
complies with the Constitution or with §2000¢-2(a) and (3)"

(Bpp.r29). -DlEleougly the distrlet ceowrt did met cxplicifhy =8
state, it apparently held that the Executive Order, in requiring

affirmative action and goals and timetables; violated Sec¢tion 703

(7). The court enjoined VCU "from establishing, maintaining or

seeking to achieve any emplovment quota or goAl Ba®ad upsn &ex!
(B@pp. 13).

The digbtiek couwrt's ruling with regard o +le  bnpast of
703(3) upon affirmative action programs undertaken pursuant to
Executive Order 11246 is erroneous. Faced with a similar claim

in Contractors Ass'n of Eastern Pennsylvania v. Secretary @il

Lalhoir , 442 P, Zdad 159 (3d Cir. ASTL); et denied, 404 U.S. 854

(1971), the court of appeals dismissed it with the notation that
"Sectiom 703(3) 1s a limitatien upon Titls YL net open =S5 Rt

remedies, state or federal." See, éggociation of General Con-

tractars of Massachwsetts v. Alkshwiler, 490 F.24 9 {1k Sle.. J90E

cert. denied, 416 U.S. 957 (1974). The district court noted the

Contractor's Ass'n decision, but rejected it as unpersuasive:

"The Third Circuit in Contractor's Ass'n dealt with the conflict

between Title VII and Executive Order 11246 briefly and seemed to
accept the mandate of the Order by fiat more than by reason or
constitut iemal impesative’ (App. 26). In se maling the CiSEFiEE
court ignored the plan meaning of Section 703(j). As that sub-
section has no applicability to activities undertaken to comply

with Executive Order 11246, the district court erred in holding
that 11246 conflicts with that section.

- 19 -



Moreover, although the district court asserts that there
is a conflict between Executive Order 11246 and Title VII, the
legislative history of Title VII of the Civil Rights Act cf 1964

and the amendments thereto demonstrate that Congress recognized

and approved of the Executive Order 11246 program. As originally
enacted, Title VII made express reference to the Executive Order
in a ceitext whilch eleamrly contemplated continuancde of the

Executive Order program. 42 U.S.C. 2000e-8{(d). Contractors

Association of Eastern Pennsylvania v. Secretary of Labor, supra,

442 F.2d at 171. 1Indeed, the Senate expressly rejected an amendment
proposed by Senatcr Tower which would have made Title VII the
exclusive Federal remedy in the area of equal employment opportunity.

110 Cong. Rec. 13656G-52. Local 12, Rubber #Wlemkets w. N.LaR.B..

R GEIT s 26 T2 8 B4 g 248 (CsA N5, L1966 ) s Sanders v. Dobbs Housesg, Inc.;

(1970); Alexander v. Gardner Denver Co., 415 W.s. 36 (1974).

Similarly, in passing the Equal Employment Opportunity Act of
1972 (Pub. L. 92-261), which extensively amended Title VII, Congress
rejected_an amendment which would have made Title VII the exclusive
Federal remedy in the field of employment discrimination for persons
who filed charges with the Equal Employment Opportunity Commission.
118 Ceong. Ree. 33@7-3370; 3371-3373; 3989-3965. Lu opsealingg) =i
amendment, Senator Williams, one of the floor managers of the bill,

made the following statement (118 Cong. Rec. 3372):

o |20 "=



Furthermore, Mr. President, this amendment
can be read to bar enforcement of the Govern-
ment contract compliance program, at least,
in part. I cannot believe that the Senate
would do that after all the votes we have
taken in the past 2 to 3 years to continue
that program in full force and effect.

There was also debate as to whether to transfer respon-
sibility for enforcement of that program from the Department of

Labor to the Equal Employment Opportunity Commission (EEOC).

That proposal was also rejected. 118 Cong. Rec. 1387-1388,
Speaking in support of his amendment to strike that transfer

provision, so as to leave the administration of the Executive

Order with the Department of Labor, then Senator Saxbe stated:

"The OFCCP's affirmative action programs have
tremendous impact and require that 260,000
Govermment contractors im all industriec® adept
positive programs to seek out minorities and

women for new employment opportunities. To
accomplish this objective, the OFCCP has utilized
the proven business techniques of establishing
"goals and timetables" approach which is unique to
the OrCCP's effort in equal employment, coupled
with extensive reporting and monitoring procedures
that has given the promise of equal employment
opportunity a new credibility.

“The Executive Order program should not be ccn-
fused with the judicial remedies for proven dis-
crimination which unfeld on a limited and expensive
case-by—-case basis. Rather, affirmative action
means that all Government contractors must develop
programs to insure that all share equally in the
jobs generated by the Federal Government's spending.
Proof of overt discrimination is not required.

118 Cong. Rec. 1385. Senator Saxbe's proposed amendment was

adopted. 118 Cong. Rec. 1387-1398.

4 9l =



The Senate, just two days after hearing the comments of
Senator Saxbe quoted above, rejected an amendment offered by
Senator Ervin which would have proscribed the imposition of
goals by government contractors. 118 Cong. Rec. 1676. In
speaking against this amendment, Senator Javits had the Third
Cirewit's prier approval of affirmative action goads ig Cem—

tractors Association, supra, reprinted in the Congressional

Record. 118 Cong. Rec. 1665. Moreover he argqued that the
Ervin amendment would impede:

...the whole concept of affirmative action as it
has been developed under Executive Order 1124¢
and as a remedial concept under Title VII.

Philadelphia-type plans are based on the Federal
Government's power to require its own contractors
or comtractors om projects to which-it coatriblitas
-—for example, State projects with a Federal con-
tribution--to take affirmative action to enlarge
the labor pool to the maximum extent by promoting
fwll wtilization of minority-group cmplovess; End
by making certaln requirements for those who hire

to seek out minority employees as well as majority
employees....

118 Cong. Rec. 1664. Senator Javits later restated his objections

to the Ervin amendment:

First, it would undercut the whole concept of
affirmative action as developed under Executive
Order 11246 and thus preclude Philadelphia-type
plans.

Second, the amendment, in addition to the dis-
mantling the Executive Order program, would
deprive the courts of the opportunity to order
aff Lenalkd ve actiem undar Title VII of The tipe
whicn they have sustained in order to correct a
history of unjust and illegal discrimination in
employment and therepy further dismantle the
effort to correct these injustices.

L18 Cong. Ree. 1L665.



Congress also explcitly ratified previous court con-
gefugigion ef Title WIL:

In any area where the new Law does not address
itself, or in any areas where a specific con~
trary intention is not indicated, 1t is assumed
that the present case law as developed by the

courts would continue to govern the applicability
ang construction of Title ¥YII.

Conference Committee Report, reprinted in Subcommittee on

Labor of the dcnate Gommitice on Labor and Publig¢ WEliare,

Legislakive Higkory eof the Egual Buployment Opvertupnity Ach of

1972, at 1844 (1972). Thas it is apparent that Coengress, Jm

1972, recognized the existence of the Executive Order contract
compliance program, including its requirements of goals and
timetables, and rejected attempts to curtail or eliminate it.
Executive Order 11246, contrary to the conclusions of the court
below, has the implied and express ratification of Congress, and

dess me viielate Title WIl.l3/

15/ As Executive Order 11246 does not violate Title VII, a

Fortieori, it does net vielate the Fourteenth Zmpenduent. See
Washington v. Davis, Ue{Ske AT S s e 4788 (LOT7 5 )5
Contractors Association of Eastern Pennsylvania v. Secretary
R~ Labpe. ‘Sauve, 442 ¥.o0 at 179. "y oLl
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C. The Record Below Provides an Inadequate
. Basis Upon Which to Decide That Cramer's
Rights Under Title VII, and Executive
Qrdar LL246,; as Properly Consttued, Wege
Violated by VCU

BT T —

The court below appears to have relied heavily on its

erroneous interpretation of Executive Order 11246 in deciding

te gramt summary judgment on behalf of Cramer. Under the pFeoper
interpretation of the Executive Order, sex discrimination against
Cramer: by YEWU ns fephiddenm. It is not clear whether tihe dilsiEricl
court thought there was evidence, aside from the attempt to comply
with the Executive Order, which conclusively demonstrated sex
discrimination against Cramer. We doubt that the evidence before
the court was sufficient to allow resolution of this case on
summary judgment, and we would suggest that the proper disposition
of this appeal (assuming the case is not moot) is to return the
case to the district ceurt to conduct the evidentiary ' hicaiimes
necessary to develop fully the circumstances surrounding the re-
jection of Cramer's application for employment. The inappropriate-
ness of the ruling in favor of Cramer is exacerbated by the fact
that it is doubtful whether sufficient adverseness of interest be-
tween the parties to establish a case or controversary remained
once Cramer withdrew his claim for individual relief. See n. 6,

supra.



Summary judgment is appropriate only if the record shows

"that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of

law." Rule 56, Federal Rules of Civil Procedure. "On summary
judgment the inferences to be drawn from the underlying facts
contained in [the materials before the court] must be viewed

in the light most favorable to the party opposing the motion."

United States v. Diebold, Inc., 369 U.S. 654, 655 (1962). What

a jury could infer against the movant on the given facts, the

court on summary judgment must infer. Adickes v. Kress & Co.,

e i, e ot i e

398 U.S. 144, 158 (1970). Furthermore, "[w]lhere the evidentary

matter in support of the motion does not establish the absence
of a genuine issue, summary judgment must be denied even

if no opposing evidentary matter is presented." Adickes,

supra, 398 U.S. at 1l6U. Here, neither the facts as stipulated,
nor the inferences properly to be drawn from them could support
summary judgment in favor of Cramer.

1. The district ceurt found that khe Doparticmt YEaE)E
clearly expressed preference that gqualified females and members
of other minority groups be considered and hired before white
males" (App. l7).l§/ However, the district court also found
that the Dean of the Department instructed the recruiting
committee that it "was obligated only to recommend the hiring
of the best qualified applicant" (App. 17). These findings are

inconsistent with each other, and, as held in Adickes, supra,

the ambiguity should have been resolved against Cramer.

16/ The district court apparently refers to the policy state-
ment in VCU's Affirmative Action Plan, which provides that
"[flully qualified minorities and women will be given equal
consideration for employment as best qualified male caucasions
[sie]l" (Rpp. 56) (cmphasis supmlicd). The district coust
erroneously inferred that this statement indicated that females
and minorities would be accorded preferential treatment. The
language does not readily lend itself to that interpretation, and
the procedural posture of the case precludes that interpretation.

= SZsis



2, The district court ruled that Cramer was discriminatorily

rejected for the position for which he applied. The parties stipu-

lated that Both female applicants hired teo £ill vacaneies in: e

department were qualified for the positions, and that Cramers' basic

academico requirements [gic], ag evidenced by his academic vita,

were

equal to or exceeded those of the individuals hired for at

least one of the positions" (App. 10). These stipulations do not

settile the gusstion whether Cramer was the wictim 0f discrimime=

gion.

from
were
even
tion

else

First, on & motlon for summary judgment it must be inferred

this statement that Cramer's paper qualifications at best

only equal to those of one of the females hired and were not
equal to those of the other female hired. Second, the stipula-
is limited to Cramer's "academic requirements" and says nothing

about Cramer's relative fitness for any position, based upon

the broad spectrum of standards used to evaluate applicants

for professional positions such as those at issue here. There is

nothing in the stipulations, or elsewhere in this barren record

to indicate that Cramer's other qualifications, such as teaching

skills, publications, demonstrated research ability, or other

skills deemed essential for the positions for which he applied

would have required him to be ranked equal to or above the two

females hired to fill those positions. The district court could

not,

on the basis of this stipulation, properly have conelhgsd,

that VCU improperly passed over Cramer in favor of less or even

equally qualified female applicants.

3. The parties stipulated that the recruitment committee

selected applications which met the requisite "position require-

ments, '

and that applications

e



...50 selected were divided into three
categories: "females," "minority males,"
and "wkite males," (Bee Bx. 9)s Only
depligants £son the “females” pille weie
interviewed for either position,

(App. 10). Nowhere in the stipulations, (or, indeed, in the

record) is it stated that only females were considered for

the positions. Yet the district court draws that inference, for

it concludes that; "[o]nly applicants from the 'females' pile

received further consideration and only they were interviewed

for the two vacant positions" (App. 18). The court below
evidently drew the inference from the stipulated facts that one
must be interviewed in order to be considered. There is nothing
in the record, nowever, to indicate that an interview is an
essential part of VCU's selection process. The stipulations do
" not state that Cramer was not considered for either of the
positions, and, as he was a member of the VCU faculty at the
time of his application and was presumably well known to the
members of the recruitment committee, it could be inferred that
the committee chiese to comsider hiwm without Benefit @f a Feomml

interview. kl/ Blerefiore the district cowrt ecired bdn lnEcsEing,

17/ Although the stipulations of the parties clearly leave room
for the inference that Cramer was considered, although he was

not interviewed, counsel for VCU in his brief on appeal
apparently concedes that such was not the case. Appellants state
in theils ‘oriets

The record in the case is clear as to what happened.
The departmental recruiting committee considered
only women for the post.

(Brief feor VCU ak 7). Of cowrse it is foi the Cowrk, nol Ehe
parties, to decide what ceonclusions €an propexly e deauwn ‘Bren Hhe
facts presented. For the reasons already stated above, we do not
believe that the conclusion that only females were considered is
supportable, based upon the record of the case.

= Pf =



in the absence of stipulations to the contrary, that Cramer
was not considered for the positions for which he applied.
Thus the district court improperly viewed the stipulated facts
in a light most favorable tc Cramer, who was the movant for

summary judgment and therefore was not entitled to such judicial

deference. Had the court given proper consideration to the
posture of the parties it would have concluded that there was

insufficient evidence in the record upon which to base a ruling

that Cramer's rights had been violated, and would have denied

Cramer"s metiesn for summary jodgment.

Not only did the ambiguous and incomplete stipulations

before the district court provide insufficient facts upon which

to base a conclusion that Cramer had been discriminated against

in violation of the Fourteenth Amendment and Title VII of the
Civil Rights Act of 1964, it 1s possible that a full development
of the facts would lead to the opposite conclusion. Of course
this court's decision in this case must be based on the record
before it, but we believe the following non-record discussion

may be considered insofar as it shcws that our reading of the
ambiguities of the stipulated facts is not farfetched. There

is evidence - not submitted to the district court - that Cramer
"was in fact considered for three positicns in the Department

of Sociology and Anthropology, and was rejected for all three
because the committee did not rank him hkigh among the applicants.
That evidence is contained in a memorandum written by the recruit-
ment committee in 1974, which outlines the methods used by the com-
mittee in evaluating candidates. That memorandum, together with an
affidavit explaining how the memorandum came into the possession
of attorneys for the United States, is attached to this Brief (See
pp. 45-52). The information contained in the memorandum

= 8 =



supplements but does not contradict directly the stipulations
submitted to the court. For example, the stipulations
provide that Cramer was not interviewed for either of two
positions open in the Department (App. 10). The memorandum

does not indicate that Cramer was interviewed. However, it

does state that Cramer was considered for three permanent

positions (see p. 51, infra). Moreover, the memcrandum states

——— e

that because (ramer had a temporary appointment with the

Department, “[t]lhe Recruitment Committee considered Professor
Cramer's application before any candidates were invited to
interview..." (see p. 51, infra). The stipulations provideéd
that "“[n]Jo white males were interviewed for either position"
(App. 10). The memorandum states that females and one black
male were interviewed for the first two vacancies in the Depart-
ment, which is consistent with the stipulation. However, the
memorandum also states that four white males were considered

for the second position (although not interviewed), and that the
committee agreed that should the female ultimately selected

for the second position turn it down, the committee would re-
commend at least one of the three high-ranking white males for
an imterview (see w. 951y ipfEg). Cramer was ines listed as one of
the three high-ranking males. Further, the memorandum indicates
that, in fact, there were three vacancies in the Department at
the time in question, and that the recruitment committee recom-
mended that two white males and one female be invited to inter-
vigw foF the ®hird pesition (see p. &1, Luivra)- By Einse Eige,
the memorandum states, Cramer had withdrawn his application.

{see p. 52y dnEoa),



We do not submit the recruitment committee's 1974 memorandum
to this court fer &he truth of the facts contaimed Ehecein. e

memorandum, and the authors of it, have not been the subject of a

fact-finder's scrutiny. But that, we believe, is precisely the
point. Although the facts contained in the memorandum are not con-

trary to those contained in the stipulation submitted to the court,

if those facts were found to be true, they would lead, we believe,

to very different ceonslvwgions than these neached by the ceunt Hcken

on the basis of tne barren record presented to it. The 1974 memorandum
supports our contention that there are genuine issues of material
fact in dispute with which a fact finder should be required to

grapple. Summary judgment was inappropriately granted.

II. THE DISTRICT COURT ERRED IN ENJOINING
THE USE OF GOALS AND TIMETABLES

The district court's erroneous conclusion that Sections 703(a)
and 703(j) of Title VII prohibitthe wae of Wring Peals under
affirmative action plans led it to enjoin VCU from "maintaining or
seeking to achieve any employment quota or goal based upon sex"

(Bpp. 13)MB/ WCU is thereby precluded from adopting an abfinmassic
action plan which contains goals and timetables. It is possible that
VCU may face administrative action aimed at cancellation of existing
Federal contracts held by the University end its debarment from
future contracts (see 41 C.F.R. 60-2.2). Moreover, if VCU were to
bid on a contract for more than $1 milliem, the Department of Moalh,

Education, and Welfare would be unable to provide the necessary

18/ 1t is net clear from the districk court's epinien why Tie
ceurt found 1t neclessary to discuss the iLssue of geals
timetables, as VCU's affirmative action plan did not provide
fior geoalks (Bpp. 56).
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pre-award clearance required under 41 C.F.R. 60-1,20(d4), if

it were apparent that VCU had an underutilization of females
and no goals and timetables. VCU has therefore been placed

in the position of choosing between compliance with the court
order, thereby foregoing Federal contracts, or compliance with

Bxeeutive Order 11246 in vielaktion of the cowrt order. Thiis
result is unnecessary, as the portion of the court's order

which bars the use of hiring goals is erroneous and unsupported

by the law, and should be reversed.

The regulations implementing Executive Order 11246 require
that all Federal contractors with 50 or nore employees and a
contract of $50,000 or more must have an affirmative action plan.
41 C.F.RB. 90-2.1. A employer's duty is te make efforis tw
recruit, employ and promote qualified members of groups "which
were formerly excluded, even if that exclusion cannot be traced
teo particulay diserinifeteory aefions on tie part cf Lhe
employen. 18/ “ag part of ite sffirmative action ebluigaEiiemn; eam
employer must determine whether wcmen and minorities are “"un-
derutilized® in its werk feree. 41 C.P.B. 60-2.1l1. IFf =9, the
employer has an obligation to develop specific goals and time-

tables to overcome that underutilization. 41 C.F.R. 60-2.12.

19/ Hilgher Bdusetion Guidelinas, BRccutive Owder 11248 S 5.
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In its opinion the district court equated goals with
"quotas" and "sex preferences" (App. 23), and held them
illegal. Goals and timetables are recognized as an integral
part of an affirmative action plan designed to insure non-

discrimination by government contractors. See Contractors

Association of Eastern Pennsylvania, supra. The specific qoal,

to be implemented when a contractor's minority work force in

a specific job category is less than that of the relevant job
market, is based on realistic projections, made after study by

the contractor of the availability of qualified minority persons

in the relevant jcb market. The goal will reflect the probable

work force which would result from hiring in a completely non-
discriminatory manner, Unlike quotas, such goals are not rigid,
inflexible figures which must be attained by the employer regardless
of the qualifications of the specific job applicants. The contractor
is specifically directed to consider qualifications for the job as

a factor in determining the availability of potential minority

and female employees in the job area. 41 C.F.R. 60-2.11. See

algo 41 C.E.R. @0—2.20i(a)-.

In addition a contractor is required only to make a good faith
effort to meet its goals. A contractor who has failed to meet his
projections for a given hiring period cannot be penalized solely
on that basis, but is given an opportunity to demonstrate that his
actions have been consistent with, and are indicative of, a good
faith commitment to comply with the provisions of the plan. 41 C.F.R.
60-2.14, 60~-2.30. The unavailability of qualified minority or
female applicants is a factor which may be demonstrated to the
relevant compliance agency when goals are not achieved in order
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to avoid sanctions for noncompliance. See Association of General

Contractors of Massachusetts, Inc. v. Altshuler, supra, 430 F.2d

ak k9.

The federal policy regarding goals and quotas has been

artiepllaged in a memorandum of March 23, 1873, signad By the

Chairmen of the Civil Service Commission and the Egual Employ-

ment Opportunity Commission, the Assistant Attorney General for

Civil Rights, and the Acting Director of the Office of Federal
Contract Compliance:

A guota system, applied in the employment context,
would impose a fixed number or percentage which

must be attained, or which cannot be exceeded; the
crucial consideration would be whether the mandatory
numbers of persons have been hired or promoted.

Under such a gquota system, that number would be

fixed to reflect the population in the area, or some
other numerical base, regardless of the number of
potential applicants who meet necessary qualifica-
tions. If the employer failed, he would be subject
to sanction. It would be no defense that the quota
may have been unrealistic to start with, that he had
insufficient vacancies, or that there were not enough
qual ifiled applicants, altheugh he tried in geed Lol
to obtain them through appropriate recruitment methods.

Any system which requires that considerations of
relative abilities and qualifications be subordinated
to comsideratidns of race, religiom, sew, o nNatvonsl
origin in determining who is to be hired, promoted,
etc., in order to achieve a certain numerical position
has the attributes of a quota systen which is deemed
to be impermissible. . .

A goal, on the other hand, is a numerical objective,
fixed realistically in terms of the number of vacancies
expected, and the number of gualified applicants avail-
able in the relevant job market. Thus, if through no
fault of the employer, he has fewer vacancies than ex-
pected, he 1is not subject to sanction, because he is not
expected to displace existing employees or to hire un-
needed employees to meet his goal. Similarly, if he has
demonstrated every good faith effort to include persons
from the group which was the object of discrimination
into the group being considered for selection, but has
been unable to do so in sufficient numbers to meet his
dgi@al , e 15 not subject e sandtidn.
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Under a system of goals, therefore, an employer 1is
never required to hire a person who does not have
qualifications needed to perform the job success-
fully; and an employer is never required to hire

such an unqualified person in preference to another
applicant who 1s qualified; nor is an emplover re-
quired to hire a less qualified person in preference
to a better qualified person provided that the
‘qualifications used to make such relative judgments
realistically measure the person's ability to do the
job in question, or other jobs to which he is likely
to progress. The terms “less qualified" and "better
qualified" as used in this memorandum are not intended
to distinguish among persons who are substantially
equally well qualified in terme of heing able to per-
form the job successfully. Unlike quotas, therefore,
which may call for a preference for the unqualified
over the qualified, or of the less qualifieq VeI Glie
better qualified to meet the numerical requirement, a
goal recognizes that persons are to be judged on in-

dividuel ability, and therefore is consistent with the
prineilales of mperit hirimg. . . -«

Accordingly, goals are not, as the district court assumes, reguire-
ments for hiring and promotion which must be met regardless eof whe
qualifications of applicants.20/

Because the requirement that federal contractors establish
hiring goals does not éonflict with other federal laws and does not,
as the court held, comstitute a “guota" systen, tile districk Ceourt
erred in enjoining VCU from maintaining hiring and promotion goals

to comply with its obligations under Executive Crder 11246.

20/ The digtrict couwrt evidently assumes that lack of Guallificd

females is the cause of their underrepresentation in the Depart-
ment (App. 20, n. 2):

Preferential hiring, as such, merely camouflages the
current symptoms of past sex discrimination, but fails

to address the actual causes. The Court can perceive

no rational relationship between cosmetic remedies
employed by VCU which are designed to eradicate unfavor-
able male—-female employee ratios, and the root cause of
such an imbalance - a paucity of available female and
minority applicants whose credentials are superior to
those of the male applicants for similar employment. The
ultimate - the only effective solution involves a systema-
tic and persistent policy of recruiting, educating and
selecting women who can compete for a given position on an
equal basis with any other applicants, male or female with-
out the need to be favored or afforded a competitive
advantage.

Of coutse, the stipulations themselves demonstrate that there ars

a substantial number of qualified females in Cramer's field (App. ll}.
= AL =



CONCLUSION
If this ceurt tules that the digtrict court hed JuFlsdichkien
oger the sa=ss (aed m. &, supray, we beliewve that the CoMEt"S
order of summary judgment should be vacated and the cause remanded
for hearing on the merits.2l/ Should the court hold that summary

judgment on behalf of Cramer was warranted, the court should none-

theless reverse those portions of the judgment below which inter-

fere with compliance with Executive Order 11246.

- Respectfully Submitted,

Of Counsel:

WILLIAM J. KILBERG J. STANLEY POTTINGER
Solicitor Assistant Attorney General

¥ i A LEREA
C-“-I’\r -t —:::‘_.__ A,_ “ C =z \,\__\v}

el LT T S —

JAMES D. HENRY FRANK D. ALLEN, JR.
LOUIs G. FERRAND, JR. CYNTHIA L. ATTWOOD
Attorneys Attorneys

Department of Labor Department of Justice
Washington, D.C. Waslhingteom, - B.C. 203550

21/ Bewawse of tie important Federal intesest imaelssed b this
case, the United States will consider intervention in the court
below if there is a remand.



DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20201

December 1974

MEMORANDUM TO COLLEGE AND UNIVERSITY PRESIDENTS

The Office for Civil Rights (CCR) has responsibility for the enforcenent
of Executive Order 11246, as amended, with respect to employment at
colleges and universities which hold Federal contracts. Under the
Executive Order, Feceral contract ors, mclhdlpg institutions of higher

education, are prehibited frem diceriminating against any person on the
basis of race, Color religion, sex, or nau*onal oriigin 1n hoemulshent,
selection, prarotion and any other employment practices and procedures.
Further, contractors are recuired bv the Executive Order to "take
affirmative action to ensure that applicants are employed, and that
employees are treated during erployment, without regard to their race,
collor,;, religien, sex, or maticnel Grigin.” J(Section HE2(lY) ShEh
affirmative action should be designed to expand emplovment cpportunities
for waren and minorities and to eliminate those policies arnd practices
which have had the effect of excluding or limiting female and mincrity
group exployment.

Further, under Title VI of the Civil Rights Act of 1964 and Title IX cof

the Education Amendments of 1972, both of which are within the campliance
jsiisdiciion o the Office for Civil Ridits, ecdlestipial imetltEEicns

which are recipientcs of Federal financial assistance must ensure non-
discrimination. Under Title VI the recipients of Federal financial
assistance may not discriminate on the basis of race, color, or national
origin. Title VI prchibits erployment discrimination only to the extent
that such discrimination tends to exclude individuals or deny them the
benefits of Federal financial assistance. With certain excepticns, Title

IX prohibits discriminaticn based on sex in federally assisted education
progrems or activities. It extends to all employment practices cf a ccverad
institution. While the Executive Order coverage is extended cnly to those
institutions which are Federal contractors, Title VI and Title IX reach

all of the naticn's higher education institutions which receive Federal
finarcial assistance. Whereas affirmative action in erployment is expressly
required under the Executive Order, even in the absence of a finding of
specific discrimination by the institutions, it is not required under Title VI
or Title IX. Hcowever, voluntary affirmative action is permitted uncer both
Title VI and Title IX "... to overcome the effects of conditions which

resnlited 10 JHGEERG part*c1patlon by persens of a particwlar racs, coles;
national origin, cr sex."

It should be noted that where there has heen a specific finding cf
discrimination under the Executive Order, Title VI or Title IX, specific
remedial or corrective acticn is reguired. Remedies in these cases are
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tailored to the specific wrong which has occurred. This memorandum 1s not
intended to apply to corvective actions undertaken pursuant to a specific
finding of discrimination.

This Office, in Octeober 1972, issued Higher Education Guidelines which

set forth the carpliance responsibilities of colleges and universities
under the Evocutiva Crder. In the time during which the Guidelines

have been in effect, OCR has been faced with determining the permissibility
of many camwon practices designed to effect camliance with the Executive
Order. The purpose of this Memcrandum is to encourage resort to positive
affimmative action steps by setting forth concrete examples designed to
distinguish such positive steps fram others which might conflict with
nondiscrimination vadquivements.

At the cutset, certain general principles should be made clear. Colleges
and universities are entitled to select the most qualified candidate,
without regard to race, sex, or ethnicity, for any position. The college
or university, not the Federal Governmment, is to say what constitutes
qualification for any particular positicn. No single appointment will be
objected to where those not appointed are less well-qualified than the
candidate actually selected.

J. RECRUITMENT FCR EMPLOYMENT VACANCIES MUST BE UNDERTAKEN WITHOUT
DESIGNATION OR IDENTIFICATICN BY RACE, SEX, OR ZTHNICITY.

As defined on page five of the Guidelines, "[rlecruitment is the process
by which an instituticn or department within an institution develcps an
applicant pool frem which hiring decisions are made." As indicated on
page six of the Guidelines, a contractor nust make an explicit statement
of its comitment to equai employment opportunity in all recruiting
announcements and advertisements, and it may do so by specifying that it
is an "equal oppcrtunity employer." There is a caveat:

It is a violation of the Executive Order,
however, for a prospective employer to
state that only members of a particular
minority group or sex will be considered.

A major purpose of the affirmative action provision of the Executive Order
is to broaden the pool of applicants so that women and minorities will be
considered for employment along with all other applicants. The affirmative
action process mist not operate to restrict censideration to minorities
and waren only. Acceptable nonrestrictive language designed to brcaden
the pool of epplicants would be:

The English Department of X University is
subject to the requirements of Executive
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Order 11246 and is an affirmative acticn
employer. 211 interested persons are
encouraged to apply.

It would, however, be unacceptable to state that "women and minorities are
preferred" or "this is an affirmative action positicn." Status as a member
of any specific group should nct be nentioned in any advertisement as
preferred.

The type of announcement which identifies the category of applicants who
will be consicdered on the basis of race and/or sex would be unacceptable
because it has the effect of discouraging the candidacy of other categories
of persons. Therefore, it would be unacceptable for an announcement to

yead:

Pursuant to our affirmative action plan
establishing goals for the employment of
wamen and minorities, the English Department
of X University is seeking to fill this
"position with a woman.

Of course, under the Executive Order, all employment advertising must
contain a statement that the institution is an equal opportunity
erployer.

It has been suggested that a positicn might be designated on the kasis
of race or sex in orcer to meet an employment coal. This would be in
violation of the nondiscrimination provisions of the Executive Order.

The following case represents an example of an improper interpretaticon
of the affirmative action obligation:

For the past four years, the Mathematics Department
of X University hes been operating under an
affirmative action program. Although its goal for
hiring women was established at 20 percent cver a
five-year period, during the past four years, each
of four vacancies has been filled by a male. At an
annual professicnal association conference, the
department chairman informed a male applying for a
fifth vacant position that he could not be given
consideration regardless of his qualifications because
FPederal regulations require the department to fill-
the position with a waman.

The Mathematics Department has viclated its equal employment oprortunity
obligations by designating the vacancy as a position for a woman, or as
one in which a wcman would be preferred, thereby excluding all cther
categories of applicants from consicderation. Such action is forbidden
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by the Executive Order, and it is inprcper to suggest or to act on the
assumption that Feceral affimmative action provisions require that any
particular position be filled by a waman or ndnority person.

The Mathematics Department has misunderstood the nature of goals. GCoals
are good faith estimates of the evpected numerical results which will
flow from specific affirmative actions taken by a college or university
to eliminate and/or counteract factors in the university's employment
process which have contributed to underutilization of minorities and
wanen in specific jeb categories or resulted in an adverse dispro-
porticnate impact in terms of pramotion, compensation and training of
currently employed minorities and women. They are not rigid and
inflexible quotas which must be met. Nor should a university strive to

achieve goals a3 0§ In themselves, for "[nlo contrantor's complisnce

status shall be judged alone by whether or nct he reaches his goals and
meets his timetables. Rather, each contractor's carpliance posture shall
be reviewed and determined by reviewing the ccntents of his program, the
extent of his adhieyenve to this program, and his good faikh affEEtEs.. .."

(41 Code of Federal Regulations, Sec. 60-2.14, known as "Revised Crder
No. 4")

The Mathematics Department must be able to demonstrate clearly that it
has adhered to its affirmative action cbligation by making a full and
good faith effort to recruit and consider wamen for each of the five
vacancies. If the Department is able to make this demonstration, its
inability to meet its emplovment goal would not be deemed a violation of
its affirmative action obligation. However, a failure by the Mathematics
Departmeant to make a sufficient good fzith effort to recrult and consider
women and minority candidates for the four earlier openings would
constitute a violation of the Executive Order regulations,

As noted on page seven of the Guidelines, mincrities and waen are often
sought to fill positicns in women's and ethnic studies programs. Consider
the following example, which would constitute a violation of the
Executive Order:

A b description figx an INStrucher positticn &6

a University's Black Studies Program, included,

as job requirements, the ability to bring special
insights to the course material and the ability

to relate well to the large nurber of black students
attracted by the program. The Dean of Arts and
Sciences decided that only a black person could
meet these reguirements. When questioned by a white
applicant, the Dean defended the selection of a
billagk ‘perscneon the Jroimds thal FEEe was @ HEEEs-
sary element for the proper performance of the job.
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While the university established job requirements to answer what it deemed
as its special needs for the Black Studies Program, its actions ampunted
to giving exclusive consideraticn to candidates on the basis of race.

Such action results in the restricticn of the applicant pool and is a
violation of the Executive Ordex.

In this case, the job requirements themselves (ability to relate to
students, special insichts, etc.) do not limit the applicant pool on the

basis of race and do not by their own terms prohibit non-minorities from
applying or being employed. However, it is the university's assumpticn
that only a black person can meet the job requirements and serve as an
instructor in a successful Black Studies Program which brings the
university into violation of the Ixecutive Order.

II. IF AN INSTITUTION HAS FATLED TO FOLLOW ITS AFFIRMATIVE ACTION
RECRUITMENT PROCEDURE OR IF ITS RECRUITMENT EFFORTS DO NOT
YIEID AN EXPFNDED ZPPLICANT PCCL, THE RECRUITMENT PERTIOD FCR
ALL CANDIDATES MAY BE EXTENDED.

The Guidelines, on pages 5-7, set forth a specific framework to which
the recruirent process should cocnform. 2n institution or instituticnal
department must develop a nondiscriminatory applicant pool from which
hiring decisions are made, and failure to do so constitutes a violation
of the Executive Order. Consider the examples which follow:

A. The Psychology Department of X University was
given a pericd of two months to fill a vacancy
on its clinical teaching staff. Prior to
beginning its recruitment efforts, the Department
received the unsolicited applicaticn of a
qualified white male applicant, and made no
further efforts to recruit for the positicn.
Shortly before the two-month pericd was up, the
nomination was sent to the Vice Chancellor for
approval as a choice candidate. On the advice
of the affimmative action monitoring cammittee,
the Vice Chancellor rejected the ncmination cn
the greund that the Department lad failed &6 malse
adequate attempts to reach female and mirority
applicants, and required that the recruitment
search be reopened and extended for ancther month.

The obligation to take specific steps to recruit applies even in instances
where a university has not previously made a practice of active recruiting.
Hence, even though it had received an unsolicited application from a
perscn who was qualified, the Department's failure to recruit and consider
wamen and minorities constitutes a vioclation of the Executive Order. In

_40_
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such case, further action is required under the Executive Order and the
Vice Chancellor's decision to extend the period for recruitment does not
amount to an abuse of the affirmative action process with respect to the

Department's first choice, who will be subjected to greater campetition
for the job.

B. In seeking to fill an academic position, the

English Department took the recruitment steps
required under its affirmative action plan. At
the end of the recruitment period, during which
time it had not received the applications of any

Wanen or minorities, the Department nominated one
of the white male applicants as its first choice. :
Although the Vice Chancellor noted that good
faith efforts to recruit wamen and minorities had
» been made, he required the Department to extend
the recruitment pericd for ahother month dusing
vhich pericd additicnal specified efforts were
to be made to reach available women and minority
applicants.

In carrying out an affirmative action plan, the period for recruitment may
be extended, particularly where a utilization analysis indicates that the
percentage of wamen and minorities recruited is substantially less than
the percentage of qualified women and minorities available in the work
force. 1In such cases, additional positive recruitment efforts may be
undertaken to broaden the appiicant pool to include qualified women and
minorities. OCR would approve (but not require) the decision to keep open
carpetition for the position. But it nust be emphasized again that nothing
in an affirmative action plan requires the employment of any specific
nurber of women or minorities.

Thus, if the Department can demonstrate that it has taken all recruitment
steps required under its affirmative action plan—-and even though no (cr
very few) applications have been received from wemen and minorities--there
would be no requirement that the recruitment period be extended, as in
the following exarple:

C. The Physics Department took all the affirmative
recruitment steps called for by the university's
affirmative action plan, and advertised the
opening for several months. At the end of that
time, no women and no winority candidates had
applied and the recruitment procedure was
concluded.

The Department was justified in ending the recruitment period, inasmuch
as it had done everything possible to publicize the opening for a reascnable
period of time.



=l

III., J0B REQUIREMENTS MUST BE APPLIED UNIFORMLY TC ALL CANDIDATES
WITHOUT REGARD TO RACE, CCLOR, SEX, RELIGICN, CR NATICHAL
ORICIN.

The Cuidalines stress the need for standardized employment practices that
minimize the opportunity for arbitrary and/cr discriminatory hiring
decisions. It is not intended that affirmative action should result in
‘a dilution of standards in order to attain the objectives of the

Executive Order. Consider the example of the following institution,
which violated the Executive Oxder:

Because of the amall size and location of X
University, its History Department had
experienced considerable difficulty in

recruiting women and minorities for several
teaching positions in the past. Consequently,
the departmwent chairman, with the support of

his faculty and administration, waived the

Ph.D. requirerent for those wamen or minorities
who wished to apply for the vacant Associate
Professor position but retained the requirement
for males or non-minorities applying for the same
position and for all other pecsitions.

The Executive Order does not require that job requirements be waived or
lowered in order to attract women and minority candidates. Indeed, it
expressly forbids differential standards based on race, coloxr, sex, religion
or national origin. Further, it requires that once valid job requirements
are established, they must be applied egually to all candidates. It is
discriminatory for such reguirements to be applied selectively on the basis
of race, color, relicicn, sex, or national origin. Thus, the history
department must either waive the Ph.D. recuirement for all applicants
(without regard to race or sex) or maintain it for all applicants.

"IV. A JOB REQUIREMENT WHICH RESULTS IN A DISPROPORTICNATE IMPACT

UPON MINORITIES AND/OR WCMEN CAN BE MAINTAINED ONLY IF IT IS
JOB-RELATED.

As the Guidelines make very clear (page 4), the Executive Order does not
- require an institution to eliminate cor dilute legitimate emplovrent
standards by which to measure prospective employees. On the other hand,

no standards or criteria which have, by inteut or effect, worked to exclude
women and mincrities as a class can be utilired, unless the institution
can demonstrate the necessity of such standards to the performance of the
job in question. For exanple:

X Law School has established a Teaching Fellows
Program which is responsible for the administration
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of the law school's clinical practice program. The
requirement for Teaching Fellews includes holding

a graduate law degree as well as an LL.B. or J.D.
Degree. 1In analyzing its workforce for its affirmative
action program, the law school learns that this

job requirement disproportionately excludes blacks
fram consideraticn for the Teaching Fellows

positions.

In order to continue the requirenent for a graduate law degree, the law 4
school must demonstrate that the requirement is related to successful

job performance. If the law school is able to demonstrate that the skills
and knowledge acquired through the advanced law degree are necessary for

CLICCLLVE JOD Derfommance, the 100 reowirement can be maintained. On
questions ralevant +o the validity of the reguirement, the opinion or
toctimony of parsons excerienced in the conduct of legel aid clinics will
ke given swWostantial weignt by IEW.

o

V. A UNIVERSITY IS REQUIRED TO OBTAIN INFORMATION ON THE RACF.
SEX, AND ETHNIC IDENTITY OF APPLICANTS FOR EMPLOYMENT.

The Executive Order establishes the principle that Federal contracters,
including colleges and universities, are required to collect and maintain
data on the race, sex and ethnic identity of all applicants for
employment.

The collection and analysis of such data is recoanized as an essential
means of providing both the institution and the Federal Government with
the informaticn necessary to monitor the carpliance posture of the
institution. In the case of universities and colleges, the collecticn

of such data is particularly essential for the workforce analysis required
by Revised Order No. 4. Each institution must adept safecuards to ensure
that such informaticn cannct be used as a basis for discrimination.

Preserving the anonymity of applicants in the collection of applicant flow
data can be acccnplished by gathering the requisite race, sex, and ethnic
data separately fram the application form. Furthermore, applicants

should be instructed not to identify themselves by name or number on this
form. If the instituticn wishes to determine applicant response for a
particular position, the deta form may be cocded by position, as long as

it does not individually identify any applicant.

This document is intended to help clarify areas of confusion which have
arisen during the implementation of contractor requirements set forth
in the Executive Order regulations. This Memorandum should be circulated
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aong all metbers of veur administrative staffs. Experience of the recent
past seems to indicate that much of the existing confusion over affirmative
acticn requirements has reculted frem an absence ¢f clear lines of
commnication concerning Federal regulations. It is nost irportant

that all officials charged with recruiting and hiring responsibilities
have a clear understanding of the Hicher Fducation Guidelires and that
they ensure that institukicnal employment conferm to the provisions of
those CGuidelires.

Additional copies of this Memorandum may be obtained frcm the Regional
Office for Civil Rights in your area, or from the Office for Civil Rights,
Department of Health, Education and Welfare, Washington, D. C. 20201.

FEQUeStS LOC TECInical assistance and inquiries velating to donlopmant

and implementation of affirmative action programs should also be addressed
to these Offices.

Thark you for your contimuing cooperaticn.

~

e ,
1L g"? H %@%’“‘%}

Peter E. Holmes
Director
Office for Civil Rights
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CITY OF WASHINGTON )
)
DISTRICT OF COLUMBIA )

AFFIDAVIT
YOSHINORI H, T. HIMEL, being first duly sworn, deposes

and says:

1. T am an attorney employed by the United States

Depattment of Justice, Civil Rights Division, at Washington

RLG.

2. On Tuesday, November 2, 1976 1 telephoned

Mr. Walter H. Ryland, counsel for the defendants and appellants
in this cause, and obtained his permission to interview
@&fendants McGrath and Nelson and members of the Recruitment
Committee of the Department of Sociology and Anthropology of
Virginia Commonwealth University.

3. On Wednesday, November 3, 1976 I spoke with defen-
dants McGrath and Nelson and Dr. Charles Jarmon, a member of
the Recruitment Committee, at their offices at Virginia
Commonwealth University. 1In the course of these conversations
I was told of the availability of a Memorandum from the Re-
auitment Committee to Dr. Paul D. Minton, Dean of School of
Arts and Sciences, dated May 31, 1974. Defendant Nelson
handed me such a document and indicated that it was that

Memorandum.
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4. On Monday, November 8, 19076 T telephoned Mr. Ryland,
who indicated that he had no objection to my having the

Memorandum,
5. The Memerandum attached hereto for imelusicn in EEe

amicus brief of the United States is a true copy of the

Memorandum handed me by defendant Nelson on Wednesdey,

November 3, 1976.

Ve
(/ ana
e N T

LD S

( YOSHINORI H. T. HIMEL
WASHINGTON, D.C.

7 .
I, [ise r ), i ot & , a Notary Public, do hereby

certify that on this day of November, 1976, personally
appeared before me Mr. Yoshinori H. T. Himel, and affirmed

that the statements contained in the foregoing document are

true and correct.

IN WITNESS WHEREOF, I have hereunto set my hand and seal

the day and year before written.

o0, &) |
Notary Public in and for
Washington, D.C. L

5 q o : kS 0Q
My Commission expires: J//'2(/.J7

= G &



'/ i f
Q\r? Virginia Commonwealth University

Q7 :

May 31, 1974
© -ME:ORANDOM

T0: Dr. Paul D, Minton
Dean, School of Arts and Sciences

FROM: Recruitment Committee
Departnent of Socislogy and Anthropology

O N - ifle

Char“s Jnmdn

_ﬂ XY i ?7‘1,- :f{;

MelVin heanlck

i A Y i

J. Bernard Nurph) (

Ny L. D. Nelson 9o ¢ ae
Recruitment Committee Chairperson

The attached document details procedures and activities of the Recruitment
Comaittee of the Department of Sociology and Anthropology. Part I outlines
the Committee's general functions and procedures; Part II focuses on the
Cotmmittee's work during the 1973-74 academic year; Part I1J highlights actions
taken by the Committee regarding the candidacy of Professor James A. Cramer.

The Recruitment Committee's raticnales for its evaluations of specific
candidates are not detailed in the document; rather, candidate assessment
is discussed in terms of criteria and procedures employed in the eval tion
process. The Recruitment Committee concluded that to concentrate on the
evaluation process rather than explicate specific assessment results would
most directly confront the central issue related to the discrimination com-
Plaint of Professcr Cramer: the question of whether he was considered by
the Department for a position beginning in the fall, 1974.

Fa
o
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May 31, 1974

part I: RECRUITHENT COMMITTEE FUNCTIOGS AND PROCEDURES

The Recruitment Committee is charged by the Department with performing four
primary functions. These functions, and the procedures employed by the Committee
4n the pefformance of the fudctions,.are detailed belew:

A, Publicizing vacancies
B. Receiving and screening applications

--Most applicants for positions in the Department write either to the Chair-
-person of the Recruitment Committee or to the Department Chairperson.

The Recruitnent Committee conducts most prelimjnary screening of applications.

All Depertment members are also invited to scrutinize applicant files and
~recormend specific candidates to the Committee, to the Department, or both.

C. Recomzending applicants for interviews by the Department
“The Recruitment Comnittee recommends candidates for interviews by the
Departnent according to five dimensions for candidate evaluation:

1. Rank » =4 . i’
Rank criteria for open positions are specified by the Department.
2. Potential and/or demonstrated research and teaching competence

Several indicators are employed to assess research and teaching skills.
‘Reference letters are considered. Research papers submitted in
support of candidates' applications are read by scme members of the
---Recruitment Conmittee. Teaching effectiveness indicators are utilized
-vhen available. Communication with colleagues of applicants provides
*= -information in some cases.
3. Potential and/or demonstrated contribution to non-teaching Departmental
and University activity C

Such factors as cooperativeness and initiative are considered.
4. Teaching and rescarch specialties

- The Department determines the teaching and research specialty criteria
for each open position. ;

= .

5.. Ethnic and gender status

"The Department has instructed the Recruitment Committee to screen and
Tecommend candidates for consideration according to the guidelines
_ presented by the U.S. Department of Health, Education and Welfare amd

" -~ by the Virginia Commonwealth University administration with two exceptiomns.

~ 48 =~



Department of Sociclogy and bnthropology
Hay 31, 1974/ page 2

"a

-

The first exception to the guidelines pertains to the extent to which
-affirmative action hiring policies are to be pursued in the Department.
The Department has determined that, while vigorous efforts should be
-made to recruit women and ethnic minority candidates, being qualified
for a position is not sufficient; to be offered a position women and
minority candidates must be as well qualified as white male applicants
for the same position. -
“The second exception to the guidelines applied during 1973-1974 only
to ble applieation of J.4. Ckomer and g discussed im PaFf TLN.

D. Planning itineraries of-applicants selected for interviews

“Part II: GENERAL PROCEDURES EMPLOYED AND ACTIO IS TAKEN BY THE RECRUITMENT

COIMITTEE DURING THE 1973-1974 ACADEMIC YEAR

-
pd

-Jt became evident carly in the £all, 1973, that the two faculty members in the

Department who were then on leaves of absence (M.J. Miller and C.W. Thomas) might
ot return. Cousequently, the Recruitment Committee began searching in the fall
for qualified candidates to fill those two positions.

In April, 1974, Professor J.B. Murphy indicated that he would probably resign,
thus creating a third opening for the fall, 1974. The Recruitment Committee
dmmediately began the process of candidate selection for that position.

In addition to the three permanent positions men;lonpd above, the Department
-added two temporary faculty members during the Spring scmester, 1974. The
. -Recruitment Committee was charged with recommendlng applicants fon the twe Hems
p01ary positions. : :

" The procedures and actions detailed below peffain only to candidate recruitment
for the three permanent positions available in the Department beginning in the
fall, 1974, o

A. Publicizing of vacancies

s

o

3. Intervievs with applicants at national and regional sociology meetings

" The Recruitment Committee Chairperson interviewed approximately 15
applicants at the annual meeting of the American Sociological Associa-
“tdon (August 1973). Other candidates were informally interviewed by
-Recruitment Ccmmittee members and other Department members at varlous
regicnal meetlngq during the year.

= . 0 2 3
2. Paid advertiscments a2 e .

e

“The anticipated vacancies in sociology for the fall, 1974, were advertised
"4n the October, November and December issues of Footnotes (a professional
--sociolog) Jouraal) curlng 1973.

Py
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3. Informal communication with faculty and students

Depurtment members publicized the position openings among colleagues
. and acquaintances at other insitutions. Several potential candidates :
' were invited by the Recruitment Committee to apply for the openings.

-

B. Screening of applicants i : -

Applicants were screened according to the dimensions for candidate acsess-

ment detailed in Part I. Criteria established by the Department for
.candidate assessment during 1973-1974 were as follows:

-—

1. Rank

Only junior level candidates were to be considered. All candidates
considered were required to have completed or to be near completion
of the Ph.D. dcgree.

2. Potential and/or demonstrated research and teaching competence
No special criteria were specified by the Department.

3. Potential and/or demonstrated contribution to non-teaching Departmental
and University activity

No special eriteria vere spacifiied by the Dapantment.

4. Teaching and research specialties .

The teaching specialties emphasized for the first open position involved
L social statistics and rescarch methods. Resecarch specialties were left
open, although criminology, ethnic relations and formal organizations
were made priority areas. i

Teaching specialties set by the Department for the second open position
included research methods as a second teaching area, with the primary
teaching area being left unspecified. It was determined that the person
~fi1lling this position should be committed to conducting community-based
resecarch.

. The Department did not concretely specify teaching and research special-
ties for the third position, although several Department members noted
that a person qualified to teach and conduct research in the areas of
elther demography or urban sociology was needed.

5. Ethnic and gender status

In detailing recruiting procedures for the 1973-1974 academic year, the
Department determined that an exception would be made to the affirmative
action policy discussed in Part I. Because Professor James A. Cramer

was filling a one-year appointment in the Department during the 1973-
1974 academic year, the Department specified that an application from
Professor Cramer should be considered by the Recruitment Committee before
.the Committeec vecommended any other candidates for interviews by tne '

{ : ' 3
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Department.
C. Recommendations fer applicant interviews by the Department

-.0n the recommendation of the Recruitment Committee, four female candidates
were interviewed for the first open positicen: D.S. Rose, M. Boeckmann,

-N. Daley and N.V. Benokraitis. The Department offered the position to
D.S. Rose.

S

L. Lindsey, K. Williams, B. Howe and L. Thompson (three women and one black
~male) were interviewed for the second position. The Recruitment Committee
also considered for the second position, in a meeting on March 13, 1974,

5.8, Rasga, .S, Mileti, J.4. Cromer amd L.M. Busch. The caceid GpeEh
position was offered to N.V. Benclkraitis, one of the candidates interviewed

“for the first position. On April O the Recruitment Committee agreed that,
Shold J.V. Besphraitis neat accept the offer, at least ome of the thirss
‘white male candidates being considered would be reccmmended for a Department
interview. The three high-ranking whife male candidates were L.}M. Busch,
.D.S. Mileti, and L.S. Rosen. :

On April 30 the Racruitment Committee reccrmended that D.S. Mileti, L.S.

Rosen | and J.A:. Honnedd (twe white males and one femalel ba iswitad te
Anterview for the third open position.

-Paqt Ti: S RRESECURESNEEISHERN BYETHEORECRIRIENT G Oxs S SN G OSBRI C R
: APPLICATION OF PROFESSOR J.A. CRAMER FOR A PERMANENT POSITION IN
“THE DEPARTMENT

" As is explained below, the Recruitment Committee's assessment of Professor J.A.
:Craner's candidacy resulted in his not being recommended by the Committee for

"any of the three open positions in the Department. Further, no individual Depart-
~ment members chose to formzlly promote his candidacy before the Department.

In acéordance with the Department's charge, the Recruitment Committee initiated
@actions in Janvary 1974, designed to insure consideration of Professor Cramer for
a permanent position in the Department.

Although two anticipated openings had been advertised nationally during the fall,
1973, no formal application from Professor Cramer had been submitted to the
Recruitment Committee or to the Department Chairperson by January 1974. Cense-
‘quently, a member of the Recruitment Committee indicated to Professor Cramer in
January that, should he wish to apply for one of the positions, certain materials

‘supporting an application would be needed by the Commiittee. These materials were -
furnished to the Comnictee in January. i )

L ) =

The Recruitment Committee considered Professor Cramer's application before any
candidates were invited to interview for the open position in the Department. His
application was considered by the Committee for each of the three open positions

in the Department. The Comzittee assessed Professor Cramer's application according

3

D.S. Mileti cancelled his interview appointment.

-
-
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to the dimensions for candidate evaluation outlined in Par

art I.C., and as
modified for Professor Cramer's application (Part II. B.5.)

It was the consensus of the Recruitment Committee (all members present)
that Professor Cramer should not be ranked high among the candidates being
considered, and thus not to reccmmend that he be voted on along with other
;applicants interviewed by the Department for the position.

While the Recruitment Commnittee considered Professor Cramer for the second
open position, again he did rank high among the candidates for the position.

ProfessorZCramer's application was also considered for the 'third open
~position.” Me did not rank high among all the ayplicants. Professor Cramer

! '
xﬁthdreu hls appllcation before any candidates for the third position visited
the Department.

‘The presence of Professor Cramer in the Department provided the opportunity
- for all Department members to evaluate his candidacy. Only one member of
the Department formally urged the Recruitment Committee to evaluate Professor
-Cramer specially, and this advocacy seemed to be based primarily on a beliei
-that the University had an unfulfilled legal obligation to Professor Cramer.
The Recruitment Committee Chairperson discussed with the Department Chaiv-
person the Department's legal obligation to Professor Cramer; the Committee
and the Department Chairperson agreed that all the University's written and
wverbal. obligations to Professor Cramer had been fulfilled (to the best of
their knowledge). The Recruitment Committee also concluded that the question
-of unfulfilled legal cbligations tc Professor Cramer stemmed from inadequate
information held by the faculty member raising the question. The faculty
-member's knowledge seemed to be inadequate regarding (a) the nature of the
University's commitments to Professor Cramer, and (b) the assessment proccdures
.being employed by the Recruitment Committee in reference to his application.

The decision of the Recruitment Committee not to recommend that Professor Cramer
:be voted on for a position in the Department diéd not preclude the presentaticn
of his name by any Department member for consideration in a Department meeting.
During the 1973-1974 academic year the names of two candidates who had not
initially been reccmmended by the Recruitment Committee were presented to the
Department, and both candidates were ultimately interviewed by the Departuernt.
'No member of the Department, however, formally presented Professor Cramer's
-name for Departmental consideraticn at any Department meeting during the year.

In April one member of the Recruitment Committee — Professor J.B. Murphy -
‘Yesigned, and another Department member - Professor j.$. Williams - was
added to the Cormittee. Professor Williams participated in the selection
of candidates for the third open position.

o
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I hereby certify that I have this day served two copies

of the foregoing Brief for the United States as Amicus Curiae
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