T M EPE STATES ‘DISTRICT COURT
FOR THE NORTHERMN DISTRICT OF ILLINOIS
; EASTERN DIVISION .

FRED DONALD JOHNSON, and
SANDRA JOHNSON, his wife,

Plaintiffs,

14

vs. Nas... 7000 1626 &ad 70 G186
HOMESTEAD REALTY, INC.,
TINA SIEGEL, '‘and

TOM NELSON, :

e s A N S N S S S N NS

Defendants.

MEMORANDUM OF DECISTON

AUG S 1871
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.HJULIUS J. HOFFMAN, DistrictﬁJudge. THese actions
weré Efought pursuant to the Faipréusinglprovisions of the
Civil Rights Act of 1968;442 U.@:':fSécti¢ns WQLGEES L - (A,
3612a. The court has jurisdiction bf iﬂé-sdbject matter of
both suits. 28 U.S.C. 1343(4). The cases were ordered con-
soliflated Fox Erial under tﬁe'provisions of ‘Rujle <42 () .of the

Federal Rules of -Ciwil Proeedure amd were tried to the court

without the intervention of a jury.

The plaintiffs in both cases, Fred Donald Johnson
and Sandra Johnson, are a married couple and are Negroes.

The defendant, Homestead Realty, Inc., is named in both actions.




e,

This defendanp s én Illinoié cbrporation with Feur. (4) wftilees
in the Northern District of Illiﬁois,'located in the cities of
Dolton; Seuth Hollands Calumet City and Chicago. (Official
Transcript, page 666). The individual defendant in Cause No.
70 G 1638 is a saleswoman, for Homestead Realt&, Ines © ThS
indiviﬁual defendant in Cause No. 70 C 1696 is also employed

by Homestead as a real estate salesman.

Theﬂplaintiffs allege in their respective complaints
that the defendants have refused to show, sell or negotiate
for sa%e,.and have fa1§e1y %eprésented as being unavailable
for.saie, real estate properties cbﬁforming to the plaintiffs'
re&ﬁggﬁs. The plaintiffs also alleé;;that they were and are

; oGl T
-ready, willing and able to purchase a home at a reasonable

. .,,,..W' et 5 &

price. In Cause No..7d.é"l636, fhe'piaintiffs assert that on

.
> .

‘May 23, 1970, the defeﬁaaﬂt, Homesteaa;lhéd available for sale
thrée (3) préperties Ehiie v conformed to - ghe*plaintiffs® specifi-
cétions: 14408 Avalon,‘Dolé6£; iliinois;—36'Eaét 155%h. Place,
South Hollamd, Tllinois; 14603 Woodlawn, Doiton; T Eee e <Fn
Cause Noi 70-C&E6880 & the plaintiffé allege that on June 10,
1970, the defendant, Homestead, had available for sale three (3)

properiies “thatssenfgimed to the plaintiffs' specifications:

el
L
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14816 Minerva, bolfon, i ililbrerds; 14436 Parmell, Bivetddle,

Illinois; 36 East 155th Place, South Holland, Illinois.

. both complaints. It i§ sct forth: that the plaintiffs
have suffered great aﬁd irreparable injury and that they have
.no adequatz remedy at law, and as relief seek a declaratory
judgment that they may not be deprived'of che Wi ghtcte Sea,
purchase or negotiate the purchase of any home on the basis’
of race, an.igjunction égainst such deprivation, an award of
,-gctual damages in the amoﬁnt_of-$500.00, the assessment of

.attorneys fees and costs, and an award of $10,000.00 exemplary

IS
.

damages.

The evidence showed that a number of &ears ago,

- Homestead, dmstitwped 2 systen of marking its real “estate.
listing sheets for the purpose of reco;diﬁg the racial composi-
tion of thé neighbofhoéds in which were located homes that
were for sale., A "XX'" marking was placed on a listing sheet
if the property was Jlocated on a block on whiéh Negroes were
living.  Listifiggeisets for Homes lodétéd on Slocks on which

no Negroes lived had no such marks.. Thus a "XX" on a listing

R
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e sheet indicated that the homewas on a block that was either

all-Negro or was racially integrated, and the absence of a mark
..r.A : -
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meant that the block was all-white.it(Official TEemseEiptdy
page 26;, 4860 In addition} Homestéad kept a record of a
prospect's race on that person's prospect card. (Official

Transcripts pafd GaHE

The defendants have not denied the use of the
By 0" systfm. How the "XX" records were used, however, is the
subject of dispute between tﬁe parties and conflicting evidence.
There was test&mony that "XX" on a listing meant that home

could not be shown to Negro prospects, and that Homestead

Realty maintained a policy of not showing homes to Negroes in

~ ’

all-white areas. (Official Transéfipt, pegesy 27,.43%; 127},

It was testified that when Negroes asked to see property in

all-white areas, they were told that a contract to purchase
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the particular home was pending, even when that was not true.

> = e
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(0fficial Transcript, pages 32, 145). -~

There was also testimony, however, that thg "
system was not used for the purpose of discfiminatiné against
prospecis ontieslagic of race. ' (0fficial Franscript, p. 676).
The office manéger of Homestead testified_th;t the "XX" system.

was used because mortgage companies wanted to know the racial

AL ]
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composition of the areas and the races of the prospective
purchasers. (0ffiefal Transcript, @, -675). That téstimony

was not contradicted. There was extensive testimony that

Homestead did not at any time maintain a policy of discrimination

" against Nesroos 0B EINTansoript, pps 456, 614, 643, 651,

659, 669), and that sales personnel were told to treat all
prospects in the same manner rega-dless of race. (0Official

Tramscript, Phe 9 W0 eSil ).

Certainly the preponderance of the evidence does

" not establish thiat el éystem was used by Homestead for

| S Oio
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the purpose of malntalnlng a pollcy of*discriminatlon against
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Negroes° Testlmony to the contrary was glven by w1tnesses

e I h O

~actively part1c1patlnc in the firm's business. Some evidence

vy ,\,..-s....A
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tending to show dlscrlmlnatlon came from witnesses whoae'
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1nvolvement with the company was elther part Eimey nel segent,

.

or both. (Off1c1a1 Transcript, pp. 19 D=0 T, 1 5qY,

- - .‘~!

Moreover, there was uncontradlcted ev1dence that Homestead

Y .

had in the past sold many homes to Negroes in areas that were

.

then all-vhite and were not recorded as "XX," (Official
Transeript o s =9l Defendants’ Exhibit Nagins 12 178
as many as fifty (50) or sixty (60) in 1969 and 1970. (Official

\

Transcripty po. 67 79) ity
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-Furthermore, Homestead began to phase out the "XX" system before

the plaintiffs had had any Healihgs with them (Official Trans-
eript, p. 458), and sales personnej were told that listings were

no«longer to be marked MEE!".  (0fficial Tranecript, D L7R, 5599 -

The plaintiffs attempted:to pfove their allegations

of discrimination against them by the defendants by means of

evidence provided by so~called "testers" and by their own

accounts of two separate dealings with Homestead. The Johnsons'

~first' contact with Hemestead oeeurred on May 23, 1970, at the

company's office in South Holland. The plaintiffs entered-the

office through the front door into a room in which there were

Uil 1-..

.:'-n ‘._ & j
othere seated and were dlrected &0 ol oFrfiee in the rear
e ORISR ™

(Official Transcrlpt, p 269) ”hey 5poke with one of Homestead's

sales persons, the defendant Prnestlne Slegel and informed

s
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her that they were 1nterested 1n51foe1 bedroom, bi-level house,
notlmore than ten (10) yearv old with a two car garage, at a

price between $24,000. OO and $30 OOO“OO (OfflClal Transcript,
pages 270-71, .97, 513, 548). s Siegel ¥ bt elaiﬁtiffs

that the office had no homes listed to meet their specifications.

(Official Transeript, p. Q?Z):h.After the~trief interview,

Miss Siegel asked whether the plaintiffs' car was pafke@ in

i 4 . -
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‘the parking lot, znd they answered that it was. She said they
might leaveé by the: réam door, which was in the office at the
rear and was convenient to the parking laty ~ (Offieial Fraik-

Chiept, P BT

The plaintiffs contend that the representation
that no homes were available on May 23 that met their specifica;
tions was false, apd endeavored to prove that contenﬁion;by
testimony of'"festers." The."testefs” were white persons who
went to -thelHomestead ‘Regltys Offite and held themgelves Gt

to be married couples who were looking for a home to purchase.

-
§

The "tgsters” were: elther told of of shown homes that were avail-
able, ‘and the plaiiitgit s asgert that the testimony of thé SEasters:
proves that the representation made to.fhe plaintiffs that

no homes were available within their specifications was false,

and that the féilure to show said hoﬁes‘waé due solely to the
plaintifiist Srace. St Seonclusion. does not follow from the
evidence, however, because none of the three (3) houses dis-
covered by the "testers' was available and met the specificatiOAS
af *the pladal #EEs. Tﬁé house at 14408 Avalon, in Dolton, is

not a bi—level (Offacdal Traﬁscript, p«=617{ Defendants’ Exhibit

No. 6}, and seissplsimEs Ffe did not express any intetest in

houses other than bi-levels. (O0fficial Transcript, p. 433).
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The house at 14603 Woodlawn, in Dolton, also is not a bi-level.
(foicial Traneci b De 61973 Defendants' Exhibit Noi 5)s - Ths
hguse at. 38 Bast A35Ch Stgéet in South Hollapd was not availabie
because a contract to purchase the house was pending on May 23.

(Official e prnnt. v 697: Defendants' Exhibit Ne. 11).4 In

"addition, the South Hclland property had only a one-car garage.

(Official Tegnseript,y p. 618; Refeidpute’ Exhibit No. 7).

The credibility of the so-called “testers" was mnot

at issue, since the defendants have not disputed the substance

of- theix testimony. It should be dbeerved, however, that if

the credibility of those witnesses were at issue, their testimony
would be given little weight. The "“testers'" admitted that they
talé many untruths, in carrying out their investigations. The
fact that a witness has misrepresented 6r lied on ‘2 iprevieus
occasion warrants doubt as to his credigilify in giving testimony,
and weak moral character reflects negatively on credibility as

well, TIITA Wigmore on Ewvidence, §§1008, 920 {(Chadbourn Rev. 1970).

The conduct of the "testers" constituted more than mere misrep-
resentation. They carried out the reprehensible practice of
consuming the valuable time of sales peréonnel wigth o iftention
of pufchasing a home, so that the sales people's time was not
available for earning a commission, but &as wastedy - {official

Transcript ; g GO,
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The Johnsons' second contact with Homestead Realty

océurred.oh My 29 T990 S et the éompény's office in Deltds
The plaintiffs entered the - .office ;hrough the front door and
entered a foom in which there were some othe; people present.
They were shown to an office in the rear where they talked

"with Tom Nelson, a salesman and the defendant in Cause No. 70
.C 1696, " WO CCHENNRIEEESer D, pP-127/-78). The plaintiffs
told Mr. Na¥son that they were seekiﬂg a house with three (3)
ér fott () Bedrooms, in the $24,000.00 to $30,000.00 price
. range. - (GERiLcRelEnEcr L, 27805 that the house had to
'be‘in South Holland or Dolton [ Fieisl Transcript, P. 586),

and that it was not to be more than téﬁ,(léj years old.
(Officiél Teangaanes i Ja8E Y. “There was some.discrepancy 1,
" the testimony as to the style of house which the Johnsons

told Nelson théy wanted, Mr. Jghnson tgstified that he éxpressed
an interesﬁ 80, rancﬁ [ O ieial. Transcript, p. 278),; but
Mr. Nelson testified that the plaintiffs requested only bi-level
hemes . T(OEficial Misdneerdipt, p. 581). On deposition, hewever,
Mr. Johnson stated that their requests was for bi-level ‘homes.
(Officdal TRanserwE, p. 338; Depositiog of Fred Donald Johnson,
Oetobier 3200 ARRE . e o AR ST Eind, therefore, t%ét an May 29,
1970; the plaintiffs inquirea about three (3) or _four (4) bed-room
bi-level homes, up go ten (10) yeafs ohdyg Doiton g% Seuth

Holland;, priced between $24,000,00 and $30,000.00. Mr. Nelson
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informed the Johnsons tﬁatihe had nothing to show them that
woﬁld meeﬁ thei® speeificasions, and that the type of home in
whieh -they sere interested'would cost at least between o355 000 00
and:$40, 080,00 in the DBglten or South Holland areas. ‘(Official

Trangerlpl, s G4

The plaintifis retusned to the Dolton office- on
June 10, 1970, and again spoke with the defendant Nelson.

Mr. Nelson informed the plaintiffs that he did not have any

‘houses ‘Gotalicastlita N (EE Flcial Trapscripty p.-282)% During

. the period between the May 29 and June 10 visits of the plaintiffs,

-

M. Neison.learned that the plaintiffs had previously dealt
with the defendant Siegel in Homestead's South Holland office,
—aﬁdfwas told by the office manager to have nothing to do with
them. Tosstlei e lempe = (Offleial Transtript, pp. 58806807,

In addition, during the May 29th interview Mr, Nelson had asked
the plaintiffs about their financial status and ability to
make a down payment, but they refused to give him any such
information and said they would handle their own financing.

(Official Transcript p. 340; Deposition of Fred Donald Johnson,

October 265 T 187@ S H, 267 . . Because-the ﬁlaintiffs were unwilling

to disclose their financial status, Mr. Nelson determined that

they were not bona fide purehasers and that he.shauld not waste

r

his bime il ehem,  His lack of interest in the plaintiffs
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as customers was not motivated by considerations of race,

(Official Transcript, pp. 591, 688).

Theplaintififis- allegesinitheir complaint, in Cauge
ﬁ&. 70 C 1696, that“the representations made by the defendant
Nelson, thét there were no homes available within their specifi-
.cations, was false, and attempted to prove that allegation
through the testimony of "testers." There was evidence that
~white "testérsﬁ were shown three (3) houses on June 10, 1970,
.located at 14816 Minerv;: in Délton,‘l4436 Pafnell, “i Rivefdale,
and 36‘E. 155 Bereat, 49nSouth Hdiland. That eyidence did
not substantiate the plaintiffé' allegation that there were
homes -availabhlesat kst £ime that met theix specifiéations,.amd
that they wefe'not shown to the plaintiffé solely because of
the plaintiffs' race. Neither the Dolton house nor the Riverdale
house were bi-level, the former being a\ranch house (Official
Transcripk, pob BRSE638 Y ‘Dafendantg " Exhibit No. 1@) and the
latter-being a+bungalew.  (Qffirial’ Transcript, pp. 628-29;
Defendants' Bl e 07 . The house at 36 East 155th Street :
in South Hollahd was not available bécause there was arigoiitract
pending on it as of May 23,.1970. (OfFScial” Tronshr épty D 6§7;

Defendants Exkin £l 7).
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42 V.S Ce §1982 provides:

All ¢itizens of the United States shall
have the same .right, in every State and Texrritory,
as . is enjoyed by wmhite citizens thereof to . . .
puxchage’ . . . real and personal property.

L]

42 0Na. 0. f bisreyidas in pertinent part:
41y T el TR Py L ey £ - -

(a) To refuse to sell or rent after the
making of a bona fide offer, or to refuse to
megotiate for the sale or rental of; or otherwise
make unavailable c¢r deny, a dwelling to any person

~because of race, color, religion, or national
origin. '

(¢) To represent to any person because of
Facdes @olors T aliielon, ‘o national origin that
anty dwelling is not aveailable for inspection,
s sale, or rental when such dwelling is in fact
so available. ESL
The burden is on the plaintiffs to prove by a preponderance of

the ‘evidence that the defendants, or any of them, violated any

of the provisions of the aforementioned statutes. United States

v, MintzesiE 304 B Supn.. 1305 (D. Md. 1§69). The plaintiffs

" have not proven that the defendants, or any of them, deprived

them of their right to purchase property, refused to sell or
negotiate the sale of property because of race, or represented

because of race that any dwelling was not available for sale

.when in fact such dwelling was so available.

The plaintiffs not bnly failed to prove any violation

by the defendants of aniyof the provisions of the civil rights

acts upon which liability could be based but they also failed
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to prove that they suffered any damage from the alleged viola-

plaintiffs of an economic or financial character. The plaintiﬁfs
did testify that they suffered injury to their pride and that
they felt humiliated in their dealings with the defendants.,

Much was made of the fact that the defendant Siegel invited

the defendants to ieave the Homestead éffice e South Holland

by the back door,. (Official Tranceript, p. 431). There.wgé
uncontradicted g&idence, however, that'they.were within a few
feet of that door when tﬁe interview was completea COEfedial
V;gngggipga p. 540), the rear door was closer to the parking

lot where the pi@intiffé' Car Was parkea (Official Transcript,

p. 311), and it was customary for both white and Negro prospects

to leave by that door when they had a car parked in the parking

.........

Mrs, Johnson-also teséified that after Jume 20 KL
she felt rejected and insulted By the defendants'.alleged actionsy
and that as a result she missed her menstrual period for three (3)
consecutive months, (0Official Transcript, pp. 409-13).  There
was no medical testimony, however, to establish that the
difficulty was caused by Mrs. Johnson's.alleged mental reaction
to hgf experience with the defendants nor was any i i for

medical services offered in evidence.
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Judgment will_ be entered in favor of the defendants in both
causes. This memorandum of deeision~will stapd asvthel Golintts
Findings of Tdot andicomgluSions’ of law to satisfy the'requirgs

wenite sof “Riglie 52 af the Foliii®a]l Ruleseof Civiil Procedurg.




