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Defendants E

h Battisti, C. J.

FUHSSE L WS S nstituted pursuantsto 42.0.8.C.

51981 and 1923 and invokes the jurisdiction of this Court

PUurSasac. e Sl .5 L CaE 34 3.(8) ancg - (4) . It is broughtivin
behial £ sa B el ¥ egro=s and Jon-White tenants in and appli-
cants for public housing in the City of Cleveland. The

l derendant s, Feek 7 Petronangs Dushislhercinafter roferiad. ko

as the Citv or its acents) are sued in their official

Capacitlas  asfavor., Daaairbue Sacretarvatcn tije Maery i and

Building Commissioner of the City of Claveland,  respectivoiy.




Theldefendant Cuyahoga 'Metrdpalitan Heusing  Autherity “(EMI2)

is -a.pablie corporatIon cradredunder Sgotdcn 3735.27 et seq:

of the Ohio Revised Code, and is authorized to engage.in
the development and administration of lbw~ren£ publi&
houging.in the City of Cleveland. Defendant Fitzgerald
is'sued in his ofMigidl capacity as Execﬁtive Director of
CMHA.

The plaintiffs are seeking a declaration that the
action of defendant @ity EEHE IS aeants in revoking or
permitting the revocation of buiiding permits for con-
struction of.public housing at the Green Valley and Crest
Drive sites. ylolates The duesrocess and'equal'protection
clavses o SheFourteamEEanagemant of the United States
Constitution A iniunption Besitraining these' defendants
from further perpetuating what they.éllege to be the
raqially discriminatory public housing syste% by any
intérference with the expeditious completion of any and all
public regukes fémily housing units which are already
planned for construction in predominately White neighbor-
hoods; to restrain these defendants frém imposing any
burdens o ‘the plEREng and canstruction . of public housing
which are more onerous than those placed upon the planning
and construction of any private hoﬁsing, building or
structure; and to restrain defendants Perk, Petro, and
Rush from failing to immediately issue all necessary
building permits to enable the prompt commencemeﬁt of

construction: of the plamned:public heusing unitsi at Graan

.Valley apd Crest Deavels CMN liaeh jeined in Count I as. a

cross—-claimant against the City defendants.
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Counit "IISESNMracti®d against CMHA. The plaintiffs
pray that CMIA's pr;ctice of racially discriminatory site
selection for regular family public housing be decléred to
be vio;ative of the Fourteesth Amendmeht and that a pre-
l;minary iAjunctien issue me@straining the planning, letting
of bids; ‘driicolsliBciitsnNat any. gwblic housing.mwanits in
the Negrq neighborhoods on the east side of the Ealey @i
Cleveland. They also pray for a permanent injunction which
would enjoin Eensfructiion @f publi& housing in the Uegro
neighborhoods on the east side éfbthe City unkass and
until such time as there is a balance-achieved‘of regularly
equal number of regular family public_héusing.units StV Sl L
areas and wards of the City.

The Citytof Cleveland is a racially divided
Sty Ekcept for a small bocket of Negroes on the west
side of the Cuyahoéa River, in the Bellaire Section, almost_
all (963 wof Eha llegre 'eitizens of the City live on the
east side of the River,; The Negro population of the City
of Cleveland has grown dramatically since 1930 when Negroas
constituted onlyn g2 uail the tefal population of the City,
Today it is more than 38%. Since 1950 three neighborhoods
on the east side of Cleveland, H&ugh, Glenville and
Lee-Seville, héve changed from primarily White to almést
entirely Negro,. As a result, the schools in the City of
Cleveland are gquite badly‘segregated. Of the 183 publ}c
schools in the City, 85 are 90% to 100% Negro, and 72 are
under 10% Negro. Approximately 95% of the Negro children
attending public schools in the City attend schools which

are all orgsubstantially all Negro. . BaodeEsl tiews in the

last six years more than 5,000 johs have moved from




Clevelamd™s Wgner:city "to’ the gugRirts of the City and to
nearby suburbs. Access to these jobs has decreased for

thicde who "1ise dn  The ‘diihelr capy. "Since this ity is

faced with such a massive segregation problem, a dispersal

of urban housing patterns seems to be the most reasonable
altegnatige  to agmassive Smsing: program in order to
eliminate the resulting segregation in the public schools.

Seed@Eegs oft ol A SRherunb et diad] |1 332 F.Supp. 332

(N.D. Ga. 1971) aff'd F.2d (5th Cir. 1972).

B, COUNTE N

It is well known that the issue of public housing,
like the issue of' school businga i; being hotly debated.
Many oppose pgblic housiné with ;he best of motives, while
some, unfortunately, oppose it on racial érounds. If our
constitutional systém is to survive, we must move w;th the
greatest of speed to end any and all discrimination based
upon race in every area of human endeavor, including,
obviously, schools, housing and jobé.

EENROESEeCn Wiors than one. hundred years since the
adoption of the Thirteenth, Fourteenth, and Fifteenth

Amendments and almost twenty years since the landmark case

of 'Browa v.oilard @f Bdusatien, 347 U.S. 483 (1954) was

decided by a unanimous Supreme Court. Yet, unless realistic
action is taken within the immediate future, we may expect

the ecast side of Cleveland to become almost totally Black,

while the'west Sideiwi Nl remain: largely, Whité.
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On November 8, 1971, a new city administration
took officé. ¢ Phigh w6 Eiis dake, i; was announced that this
administratien WOEdEOEDoscs public housing in areas where
the majority.of thé fesTEsnts iere opposed to the projects,
However, a proposal ‘was made for a "new town-in-town"
project for the Negro neighborhoods on the east side of
Cieveland. On November 10, 1971, defendant City and its
agents ordemed ERESEEsan: Valley permits revokad. Thé
Green Valley Site, along with the Crest Driv¢ site, are
in Ward 9 on the west side. Green Valley was to consist
of 132 units, whlle " GEest Drive was to consist -of 18 units.
Both of these deyelopments are to be constructed pursuant
to the 1949 Co—ope}ation‘Agréeéé;t between CMHA and the
(@h8t=hvae

The s aBEES for the revocation of the Green
Valley. pag@iits wasethat the person who dpplied feor ﬁhe
permits was not the owner of the property and did not have
a valid option to purchase the.property. The defendant
City did not seek the opinion of its Law Department on the
propriety of EhesBlElding permits or their revocation.
However, prior to the granting of the building permits,
the Law Department was asked to determine whether these
permits could be granted. The Law Department found that
the permits could be granted upon the submission of an
affidayiiehy Sthe asplicants, Building System, Inc. (BSI).
This was done and the permits were issued.

On November 9, 1971, representatives of Rzepka

Const riacEicn Coﬁpany, ta whom building permits had bheen




. granted for the Crest Drive site, sent a letter to the

-

| Chief Bhildlgyg TnogSctartrequesiing an extension of pre-

viously granted building permits for the Crest Drive site.

i

That lettessreSa I sDRrEs
g ~ oo e reEhEeE e TR el sad permits be extendad
for a2 peried ommEeR (M. days because of the
inclement weather conditions. Ground was broken
on Mdyeninaree AR ESnd construction will continue
as soon as possible.”
The permits were extended upon receipt of this letter.

On December 22, 1971, defendant City ordered

suspension of the Crest Drive permits. It found that

Rzepka Construction Company had misrepresented in its
November 9 request for an extension that construction had
commenced, which allegedly constituted a violation of
Section 'S, I NN Cndificd Ordinamce .of the City of
Cleveland.

The record is clear that there wés neither a mis-.
representation nor had construction begun. Subsequent to
the granting of the extension there were aiscussions between
a consultant for Rzepka and members of the defendant City's
Bui lding ' Divisi@Reto ydisedss « foundation design for the

Crest Dirivescile sl iNesaition, if construction héed begun

I on the site, there would be no need for an extension of

the buillding.parmit. It should be noted that no provision
in the Ordinance of the City exists for the suspension of

buildirnd, permits @ R aemiary 20, 1972,  this was reét;ficd

by the revocation of the Crest Drive permits.
| The agliians of defendent City and.its agents are
| regrettable. Such acticns, while perhaps ratiocnalizable

on other grounds, clearly have a racially discriminatory




Effect. e vevecation ofithe building permits forfthe
Green Valley and Crest Drive sites constitutes a violation

ot 28 e S e §§l981} a2, 20094 “and 3601ldret fEaalk in

-that it denies the Negro plaintiffs egual protection of

the laws, subjects them to discrimination on onguEgds ‘of

race or color in the federally assisted public housing

PEOgran |pces il Siae bt hem O adhia riaght to equal access. to

housing olle el MNesai natory Jbasis . « Bennedy Park Homes

ebig] USSR e e 0a 109 (2d.Cir. 1971)% gert.

den, 0L L E NI Tl Dailey v. City of Lawton,

425 Fl2dsrUal Rl o . * 19 70) ; Crow, v.. Brown, ‘et al.,

3320 P SR RN R 1 071) , aff'd.

3248 Y. 1972). See generally, Hawkins,

et al. v. @@&@ @ E Shaw, Mississippi, et al.,

Fa2d ety . 1972 {en banc).

There was no factual basis on which to revoke
the permits here in question. The révocations were
arbitrary, éapricious and not in the furtherance of any
compelling governmental interest.

The aforementioned public pronouncements to
oppose public housing in any areas where the residents are

oppoged to, itHamd the £l contined affirmatisns of that

- ProposWElenEaEeseienary  te Phe'naticnal housing policy.

It 1s the dubty®af eity administrations in the United
States to'sUpporsfi@Ed ald progréssivée propesals which °

have as their goal the elimination of racial concentrations

in their cities. No matter how a housing authority may




try,” their aimssandsscals Tanliot be met without the‘support
and leadershtpRafs tilau@diinistration within the (o oh Sk ¢
attenpie” serbaiiid mublil c heusing. Since-this natiom is

committesdEtie "G pElllfam et Balanced and' dispersed public

| housing, low-income Blacks can no more be confined to a
| “gopcents EEEISTEETEERER EhalE they. can be required to send

their children to segregated schools. Crow v. Brown,

Supra, SEgaills SMeF e T aeprivatien of egual housing
rights caused to some extent by the neglect or thoughless-

nesgiol Sech I NO eI En STl tutes an equal protection

violation. " HenbcaeE R Wones ot al. v. City of lackawanna,

SUpra. SScENlEEE T SR aD, 269 F.Supp. 401 (DuD.C. 1967),

aff'é. sub nom., Smuck v. Hobsen,.402 B 20 75 S NE, S5 el

. . e

1969) “fewl 9353). These courts have uneguivorcally stated
that  Lecallla e R Tiof exercise the normal modicum
of discretion if the clear result of such discretion is
the segregation of low-income Blacks from all White
neighborhobds}

In Lackawanna, Mr. Justice Clark, sitting on the

Second Circuit, found that a variety of plausible explana-

tilons el e sna e ol sewers, need for a park) did not
overcome the fact that Lackawanna had highly segregated
residential patterns and the denial of the zoning change
in guestion clearly perpetuated this discrimination in that
it denied ﬁhe Negro plaintiffs the right to reside in this
B8xclusively White area. . He continued:
"The ‘platifeiffssought to axercise their icen-
stitutional right of 'freedom from discrimina-

fion by the states in enjovmant of property
Tigirese S ohallmyng . Kragmer, 334 §.5.°4, 20

(1948). The effect of Lackawanna's action

|
I




vas: Ingscapably ddvaerse to. the enjoyment of
this viglie & In ool Cirbunstances the City
must show a compelling governmental interest
ifi order e oberepn@we . Finding of unconsti=
thti onalisita S Siaeitse: vasthompson ;- 394 U.S%
GHSEE Y 6 AEEHISION R T Rl @iy Sllas - failed to
deanonstrata O ShFgrast 5o gompelling.™

436 ByZ2d o1 14%

In Dailey v. City of Lawton, supra, the Tenth
Circuit, S iTRinaasthiet Saund,decision of: the District Court,
296 F.Supp. 266 (D.Okla. 1969), said:

“Phel rasil e D r el e allleged and established
by ‘the®lainiisee must ba mat by something

more than bold conclusionary assertions that
the action was taken for other than discrimina-
o EeEE e e o rr s . Alabama, 294 U.S.
587, 588 and Chambers v. Hendersonville City
BoardRot ietlcl-lontMeRiciA" B 24 1,89 , 192

(4 ths (@S NEGIGH - S5 REId at 1040 .

Judge Bohanon 1in his weik*reasoned onmLmian Stakad
that "most persons will not admit publicly t;at they enter-
tain any bias or prejudice against members of the Negro
race or other MISNONPHETEACES - - o o ;" 296 P.SalsiF e 208,
The Tenth Qircuit Celre ef Appealé e AEE £ Eme e Judge |
Bohanon's opiﬁion netcd@enat . & . "[i]f broof O 2 oslayl il

rights violation depends on an open statement by an official

of intent to discriminate, the Fourteenth Amendment offers

little solace to those seeking its érotection." 4782 d

at 1039. Therefore, in the absence of any supervening
necessity or compelling governmental interest, any municipal
act LEIF ;05 ipactioh. overt, subtle or concealed, which
perpetuates or reasonably could perpetuate discrimination,
especially in public housiﬁg, cannot be tolerated;

Sice this 15+a mptlon -foxr'@, preliminadiy

injunction, it must be determined whether the plaintiffs




have proved that there is a reasonable probability of
success on the merits, a showing of irreparable injury,

and a balan@auer SERe " cgEltiss . . Cragett v. Board of

Education), 232 PeSopp. 381, 384 {(N.Dw Ohio, E.D. 1964).
The evidgnce on Coﬁnt eSSt eiilent for granting the
desired injunction.

Accordingly, it 1s hereby ordered that defendant
City and its agents are restrained from fallihg tovisEsue
forthwith all necessary building permits to enable the
prompt commencement of construction of the plénned joauioilal
housing Uni1EESTSEIE N lcel cy and Crest Drive sites.

The G feme it urge that they have never
imposed higher standards fo; public housing as opposed to
non-public helsERG " SECEE o building permits? Therefore,
they should be ready and willing to take such steps as are
necessary to ingure that they and tﬁeir agents .do not in
any wayhinder theSsfaeles of the'CMHA g budld @obilic

housing on the west side and to place Blacks therein.

C. COUNT II

This* et e plaintiffs’ qomplaint.is faFimore
conplex theEn "Capmseel. J@unt.-II alleges that historically
CMHA ‘has conskruched two kinds of howsing projects--one
for Whites and one for Blacks. Projects are built in
each area, and it is alleged that CMHA has assigned White
tenants to érojccts in Whi;e argés and Black tenants to
pRojeetEy i Black . neighboerhoods. As of ‘the end of 1949,

Cleveland had seven public housing estates. The racial




compdsitiion of Shegesetibates mirrered. the racial composition
of the census tracts_in which the estates were located.

The. alimost Hot il Sikac) Outhwaité and Carver Baxk estates
were in Black census'tracts, whilé the population oé tge

Valley View, ¥Woodhill, Lakeview and Riverview estates

reflected the aldeilee 0fF Blacks from the census tragts

in which they are located.

At thetend lof 964, Cleveland had elesven housing
estates. Except for the Woodhill and Springbrook-Wadé.
Park Estates, the others clearly mirrored the_racial
composition of the censﬁs EEacts  in which they e JlocttEcd .
This segregation is not entirely the fault of CMHA. Both
Outhwaite and Carver Park were built by the Federal
Governrment under the.Public Wor%;1gdministration and CMHA
has no control.in EB& location of.Carver Park. Garden
Valley was constructed as relocation housing so that the

Vincent-Charity urban renewal projecﬁ could proceed;

The King-Kennedy project on the east side was constructed

under the Federal Slum Clearance Project. Four of the

projects under the control of CMHA are exclusively elderly
units; however this suit concentrates on discrimination in
the Family Housing Progran.

Briorito the Civil Rights/ ' Commission hearing held
in Cleveland betwren Apri} 1l and 7, 1966, CMHA's attempts
to integrate were less cbvious than they are today. .Many
of CHMHA's BctivilfEiles: ceeni to have. the effect bf cdontinting

rather than curtailing the racial segregation then present

151 Clevelanid = SRS EMEA 15 not totally or perhaps even




Iilargely to blame for“the fact that Cleveland is second
only to Milwaukee, Wisconsin.in residential segregation.
However, this Court is more interested in attempting to -
integrate *housing pattesis in Gleveland than it is in
placing blame for past seg;egation. 2 s clagar that the
task facing CMHA is Herculean in dimension.

T ‘ At ths time. dlomEsH6: of. the applicgnts e
regular family housiiaguraneeaMeunits are Negro, and 90% of
the families on the waiting list for home ownership units

are Negro,. Appueimatelag e 28snf: a¥l Jpublic houéing units

operated by CMﬁA, s Lol glieg elderly-unité, are located in
precdominately MNegro ceasus tracts.

In late lé?O.CMHA determiged that Cleveland needed
at least 6,750 low-income public housing units. CMHA's
planner prepared an.eight—sector map which showed how these
uni£s should be placed proportionately about the City. The
reqﬁest Foir 6,756 units was reduced to 2,500 units by the

Cleveland City Council. Subsequently, the defendant City

and CMHA entered into a new Cooperation Agreement for the

building of 2,500 units to be scattered about the City.

The firgk spiliec 0% constfuction under the 1971
Cooperation Aqréement called for tﬁe turnkey developmeﬁt of
500 single family scattered-site home ownership units to be
dispersed th;oughouﬁ thie City. The omly limitations.placed

on site selection were a limit of 25 units to be built on

each site, a limit of 30 bedrooms to be built on each acre

of liand SanEdtrat s NimiEt onsst e tnumber ‘of unitst tobe builiE in

each of the eight sectors into which the City had been sub-

digidedsi@nl Rt laRlaict of ‘these limitations will beianalyzad.

it ] o
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CMHA admits that a substantial number of the pro-
posed sites are in the Black east side sections of the City,
and that less than 2/5 Gf EhE laiftes are  on tﬂe west side.
Itiis alsanoteuelsEdrseliats CIHA, "in"daveloping site sSdlection
criteria, las noteon idEad§radial critéria nor hHase it
developed a policy of iimiting the number of sites to be
selected in Negro neighborhoods.

TR EERN e aaves ddmitted evidence that certain
west side locations have been rejebted, while certain east
side locations have been approved. This Court i Saoil Y the
business of building public housing. It 1s authorized only
to deternmine whether the policies and, in general terms, the
practices of CMHA are in conflictlyigh the Fourteenth
Amendment to the_Constitution PR iile United States, ' It s
less concerned about- exactly where public hoﬁsing is to be
built, in terms of what plot or street( thian #it is with
whether "CHESEs NI SR R ilae s on "the edst side; is per-
missible unde% the Fourteenth Amendment, and if so, how many,
either in absolute number or percentage.

Under CMHA policy, the manager of each estate is
responsible for £illing vacancies. "~ Under the freedom of
choice plan, CMHA has recently instituted applications for
public housing which are sent to estates on a random basis
as vacancies occur, and the estate managers contact the:
applicant to determine whether they desire to move into ghe
vacanBeastiEes S in this light 1t HsfEimificant that the

racial compoesition of the estate managers reflacts the racial

composition of the estates managed.




While CHMHA's policies and practices have been in
good faithy they have contributed to residential segregation
in @leveland. Uneer:the freédom of rehofige "plan, tenant
assignment policies on their face have been administered
without any considerations based on race. However, given
the importénce of estate managers with CMIA's system and given
the, fact” that fthie lgd@i el "edimpesttion of estate managers
mirrors the racial makeup of the estate population, dis-
criminstion mapt el EEsEca ctticad daily throughout the
estages. CMHA has an affirmative duty to integrate its
housing projects'and to be instrumental in dispersing urban
housing pattefnsl Suilles Bap st Heousing Act Qf 1L96E, &3S . C:
3601 et Seg e i i & s patliodadl policy of fair
housing throughout the.Uniteé Staté;~;arried wit@tae €he
clear implicaﬁion that local housing authorities in con-
junetion with“Federal ageneics responsible for hodéing
programs are to affirmatively insti;ute action the direct:
result.efi whieh wasste be¥flle implementation of the dual

and mutual goals of fair housing and the elimination of

dis criminatd oo a6 housknauel-Caut reaux v. Chicago

Housing tAnCheEEE SEE R . Supps 382 (1967), 296 F.Supp.#d07

(N&DTLY . e e s e R s e T 2l 306 (78 Cir,:1970) eart.

Den. 402 USSciaa ST el Thilclis s, Weawaw, 302 F.Supp. 619

(E.D.La., 1969); Shannon v. HUD, 436 F.2d 809 (3rd Cir.
1970). Therefore, the failure of theul@msing authority to
include any racial criteria in determining site selection
constitutes a violation of the Fourteenth Amendment. Since
Cleveland 'is so badly divided; on racial lines, CMHA must

indicate why there is a need to continue the develcopment of

3 A0 N




e —————— =

public housing HpSes: " espoEaal 1y scattered site units, in
thie  sacialie ;mpacted abase on «the East Side of Cleveland’
These arecas include all five sections of the eight sector
map on the East Side of the Cuyahoga River..

The wéenducEef CHlANin failing to desegregate
all'aspects '‘of SE=lamBdiEinetsing program, including-the
population of presently existing units and the planning of

scattered '‘sif@SSNTaESEEEhe 0L teenth Amendment to the

Unitad Statcs CEap il Rms i eks v. Weaver, 302 I.Supp. 619

(E.D.La. 1968 ¢ cocliEREE e ] fred Mayer. Co., 392 U.S. 409,

TheiE e, infailing to place.a clear
majority or all ot e public housing units in White
neighborhoods and largely on.the west side of the City in
light of the ¥ acEsl cémposition 5{ gﬁe waitin% Biisit= SReie
family units.constitutes EERMIeHizEiston:: eif 142 81, SHIE . §ISTROBIG,

1983, 20004 (andaslicime e Gautreaux v. Chicago Housing

Authority, 265 F.Supp. 582 (N.D.Ill. 1967), 296 F.Supp. 907
(1969), af Blal a0 d 806 Wth cir; 1970), cert. den,

462 U.S5. 997 (NS non %t HUD, 436 F.2d 809 (3rd Cir.

1970) ; Blacksheer Residents Orcanization v. Austin Housing

Authority, BisSupp. (i DiSVe s S e 8G7: 1)k, See

also, ShEelEElibction critoria ragulations, Pepartment of
Heusing: and "Ushaggieavelopmait ;. 37 BAR, 203 (January 7,.1972).
CHMiiA has contie@mdadthat inorder to.prove ﬁheir case
on; Ehe Melits ~therplaintiffs must show that fthe ligusing
dRherity had Wirectly or indirectly intended to discriminate_
or¥Ehak “Thev /have ' mot ivé' to discrimfilates Ef'this standard

were to bevapplied ,..-it wouldibe very dafficult sfe prowe @




gRoliation in a eiwil SEltdlcase . Actual iatent or motive

nasdiriot - be  proweh, dlagisinsiey .. "Tawn of Shaw, Mississippi,

436 F.2a°1286° (BEh CllBAMI071), for .. . u'egual protection
of the law" means more than merely the absence of govern-

ment Jdl Jdotion e mamad o discriminate ., " Norwalk Copa v,

Norwalk Redeveleonmans Aaenicy 295 F.24 920, 931 .(24 Cir.

19688 %. Eacs it el on ¢ 307 U.S. 268 (1939). As

Mr. Justice (CHSESEetatedssin 8urton v. Wilmington Parking

RAuthasi vy eI Al (1961) : "It is of no 'consola-

tion to an individual denied the equal protection of. the

laws Ehat Sf s NSNS Good faith."  Sew-Gaston County,

Noxth Carolin-SEENEs s States, 395 U.S5. 295 (1969) (voting

rights); Meredith v. Fair, 298 F.2d 696 (5th Cir. 1962)

(educat il IREEENS Eifas v. ILE.E.W., Local 38,7428 F.2d 144
{6th Cirl--19ys (employmenti. i
The TeE e e honsing cases, cited by plaintiffs,-

certainly CounSEaiEe Che view that diseriminatory actions
may be Judged by thaar offsck, and.not necessarily by an
actual intent to discriminate. Judge Austin, in Gautrecaux,
found sieii et SR Eact that exeept for four projects
with quotas fér Black residents almost all the tenants in
projects controlled by tha Chicago Hoﬁsing Auﬁhority were
Black and the overwhelming majority of the family units under
ﬁhe Jurig@ieftien. of Cnicago ' Hewsing ‘Authority were located in
BlaclgSaraacii slle s£ated:

T Eaiict! Sncidemi e it . thi s - didmal prospect of an

all Negro public housina svstem in all licaro areas

came about without the persistent application of

a el borate poldcy to cenfine. public housing to

all Negro or immediately adjacent changing areas."
@R SShomes s 2t MO

This sentente applies mostediiegetly o tha casge at ban.




Fortunately, this practice does not exist in Cleveland.

Lstduslaeaaile SSlne 1 Wlright pmt - 1f, in what has becoms
and oft-quoted phrase:

"Whatever the law once was, it is a testament to
our MiitUriner cahicept 6f equality that, with the
help of StpraEl@ount dacisions in the last decaria,
we now firmly recognize that the arbitrarv quality
of thiough bl eSS Ncan be as disastrous to private.
rightesSac el Pubic interest as the ggrversfty
of a willful scheme." (Emphasis supplied)

Hobsen Wt iaas e an e 401; 497 (D,D.C, 1967), aff'd

sub nom., Smuck v, Hobsen, 408 F.2d 175 (DI EE Ehiha e G B

(en¥bang&)s
The leading low-income public housing case 1is

Gautreaux v. Chicago Housing Authorityv, 265 F,Supp. 582

(N .D.I11. S 196N Baaiweaux has been in litigation for more
than seven years and bovers'almoéE.EVery facet of the problem
of publit housifiy. Low—inéome pub;ic housingoin the @ity

of Chicago is ecompletely segregated. No public housing has
been constructed in White wards in Chicago. This policy can
be traced diregtly to the practice.of allowing city aldermen
to exercise a veto over the selection of sites in their

respective wards. Judge Austin recently enjoined this

practice St a2, Chilcadgel ousiing Authoritw, et al.,

F.Sugb. (N S ToME e IR o sk S (i JUCTi7 2 ok

See” Davie et a i L Gty @ Teledo, No. C 70=157 4N.D, @hio,
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B eane 147,265 F.Supp. 582 the Cobt - ‘granted
CHA's motion to dismiss for failure to allege intentional i
discriminatory site selection. This was remedied in

Gyt ramuE et - 296 F.SUpp." 207/61969) .« . The dutemtional
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discrimination, the Court held, resulted from the couﬁcil-
manic veto which, at least in certain instances, was racially
motivated.

CMHIA does not utilize quotas in tenant assignments:
and does pot engage-in a preclearance procedure which could

raesult i@ AiracillEsaetasasEa ot of ‘sites, as did the

Chidago SN seRmEshEa s B is «CMHA's policy not %o
confine public housing to all-Negro neighborhoods. Approxi-
mately ch=hRlESE TSNS RINELS housing units built”in the
last five years have been in White-neighborhoods, and many
of GHIA"s eldemspEmlaE s Whiich ‘are now substantially Negro
rere in White neighborhoods when built.

This nmaiSog ohe of.the.mést Glris cult - pollEs’ in
the case. It seems unfair to blame the "sins® of the past
members of CMHA on the present memﬁers. We cannct and should
not blame the présent CMHA board for what may have been the’
shortsightedness of past CMHA boards. The issue before the
Court is whéthér CMHA's conduct in continuinq to seléct sites
Ree pgblic housing in racially impacted areas and in maintain-
ing what has become a racially segregated system violates

the Fourteenth Amendment. This calls for a determination of

de facEs WREEETSEhEn"GN Slre discrimbnation. Crow v. Brown,

at Al rsuprila o - Ta in point ) The Court there @ndersd

the County Commissioners to issue the building permits 1in
guestion and'enjoined the'county officials firom further
interfegance withERblsd holising;,. but fha Court denied the
reduest for reld@f against the MElanta Housingmthority.

The plaintiffs sought injunctive and declaratery relief
against AllAiONR the ground that it had centinugdste profiate
racial concentration in public housing and had not vigorously
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attempted to ;nduce FUltoME Oy - f@ issuea bullding parmit
and improve muni@gipal¥ecrvicosa iy o pa;ticular_publié
housiné site. ~Relief agaiﬁst the Atlanta Housing Authority
was denied because, unlike CMHA, the evidence there indicated
that batter thalGESsef sl Suasts” proposed by AHRA were to be
built in census tracEs that were 80%-90% White. The Court
went on to note that AHA's present desire was to disperse
public housing. CMHA's acknowledge goal is the dispersal

of publicchoglsng.: WEspaiaal of public housing can mean many
things toyaalyr peciue S8 ElEe some 1t could mean the equal
dispersal of each type of housing, beginning wiéh the present
type of housing, scattered site family housing. To others,
inckudinie ;his court, dispersal of public housing means that

.

if historically housing has been buiit primarily in one

pel

area or section of the city; e nio must be built &n other
areas or section; of the city until such time as all the
public housing in tRENcilz G disperged. By this method,
given an ene;getic housingemthority, a cooperative city aﬁd
cooperation from the federal housing aéencies, it is possible
that dispersal of housing coculd be accompiished within a
reasonable tihe. Under the first method discussed, dispersal
of public housing Wl most*1likely never be achieved and

we will have left the next generation only a pctential law
sult, rather than an integrated community. Therefore, the
most appropriate wéy of dispersing public housing, especially
scattepad eite; 1S to patia very laBge samrcentage -of it 'on
the west side of the City aﬁd continue to plagedslk there
until a substantial portion ;f the pgpulation of the west

side 'is Black, or at least until the tigping point is
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approached. See Note, Racial Discrimination Gur Publheg Housing:

Shsel iSelaectien, ZRShEmes TRt 685, 1. 35236 (1970 ). ; ‘Recent

Cases, 85 Harv:, o Savk i el (1972) Gautreauz ¥.. Chidago i

Housing Mutharits PR - Evppe ¥ 7206, 739-40 (N.D.ILL. 1959}

(Judgment order). See generally, Navasky, The Benevolent

Housinag Quetia, 6 Hew. L.J. 80 (1960) : Weaver, Class, Race

(98}

and Urban Penewal, in Racizl and Ethnic Relations 331

(3. Segal ed. 1966).

Thereafter, CMHA could evenly disperse any new

projedestabot SigEEE by et order to continue' the racial
balance such efforts would have reaped. However, it is

recognized that 2500 homes housed largely with Blacks and

placsd onstitNmesCSIEENS S the Cuyahoga River will not |
integrate Cleveland cdvernight. ‘It "is also clear that
scatteradEaEEic I L ot the only way of respolving the

Caty's need e il =R Elie housing or for supplying suffi-

cient” minore v SRS ODEErtunities.: See United States v.

West Peachtree Tenth Corporation, 437 F.2d 221 (Sth Cir. 1971)

of . Shaf NSRRI EIRENo d 8098 (3rd Cir. 1970). However,
this Court can only deal with the issues that come before it
and will pursue this no farther.

.One of the problems faé;ng CHEAT s the  fact ‘that
many Whites do-not desire to live on the east side ané many
Blagks argineemfeortable With 'the thought of ‘living on the
west side. Within the frémework of their freedom of’c@oice
plan, CMHA must act as affirmatively as they can to act as
realiestatamaNpEans ' Eoldenvince @ast side residents fo move
into scattered-site homes on the west ;ide. CMHA and the

Ndministratieon afsthe City of Cleveland "are charged with the
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lecadership of this proposal to integrate housing patterns in
Cleveland. Simgs \CMIE s @iiarded with the buwilding of  public
housind, 4t ds thair duty té devige appropriate pclicies and
plans in this area, It 1ot thie dgbdsigation of thHe: City tg
suﬁport CMHA, to encourage them in every way, and to aid in
the integrati@n of THarnensane Batterns of the City with all
;ts strength.

It seems clear that there'is a reasonable prob-

apiliite of IR RS uceeEas oh, the merits in boeth eounts

of the Eamplaint, e olSimti ffs and the clas§ they repre-
sent haye sulEstad and,e&en with this.injunctioh,will
continue to suffer the loss of safe, sanitary, decent and

! integrated housing; the loss of achieving integrated schools

. O O

without the necessity of massive busing; the loss of housing

“ which is accessiblg BESlabay :and - the loss of being unable
: to escape the never-ending and seemingly uﬁbreakable cycle
of poverty W IE agditilon as each day passes, opportunities
vanish, vacént land diminishes and potential builders become
discouraged, “SEhESnere fact thaﬁ a severe infringement on the

plaintiffs' Fourteenth Amendment rights has been substan-

See Henry v. Greenvillc'Airport Camigsicnersy 284 'F.2d 631

({4t hl @ NGO E-Eamen's ... Boarduof Bducatien of Hillshorxe,

Ohich, 2R BEERse ((aeh Cir. 1956% Cf. Loulsiana StaEte

|
1 tially proven Sl BRSO T enough of irreparable dnjury.
l
|

Ui iigs bl i el son - 92 FuSupp. 981 (B.D.La. 1950%).

Wi EElead with a violakion of Constitutional
rights, the task of balancing the equities seems futile.
Only & @strsngly substaptial interest could be balanced

against this vilolation and nonc lvas been presented, nor
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has any evidence beén introduced to indicate that such a
substantial dnteresESEEaEs

The plaintiffs haQe requested mandétory prelimi -
nary rélief to restore the status quo in this case. The
sfatus quo.in thais: cags s e the situétion which existed
on the day the complaigt was filed or on the date of the
hearing. The status guo efeted before the bdilding permits
were revoked and when CMHA was processing acceptable siﬁes. .

See District 50, United Mine Workers of Zmerica v.

Internation Uniocn, United Mine Workers of America,

412 F.2d 2E6S (B s a7« Hestinghouse (Electric

Corporation v. Free S e e chine. (6. ,: 256 F.24 806 -(7th Cir,

1958) Cf. Tolada i I e .. Railway Company v. Tamncyiegands

Company , $a4 P S as S0 . C N . D. Ohio, 1893).

The normal status for CMHA and tﬁe builders of
iﬁs projects  1SENa ieannnneg and building of low income
housing. Because of certain actions by the defendant City
and its agents, CHMHA has been unable to adeguately do its
job and because CMHA can not do 1its ﬁob the*plainti £fs and
their class are being victimized.

e diig I e <. ordered that CMHA and defendant
Fitzgerald are enjoined from plaﬁning any Elturaes piihl e ’
hows ing - in llegroRclghborhoods of the city of Cleveland.

This Die sl shalliisae] ude further plamnning and eon-=
structioan éf scattered site public housing units. An§
plans on sites which have been acted upon by CMIA are not
covered By Sthee S ihgihnetilon, - These sites are few in number.

In addition, the eight-sector map is not to be followed.




CMIA shall consider only sites on the West Side of the
Cuyahoga River in its'scattéred site program.and is
enjoined from the consideration of any.East Side sites
in this program. Thelquestion of the racial compositioén
of the estate managers is.left to the hearing on the

permanent injunction.
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T amic: . B calsite .
Chief Judge
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