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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY

ROE, et al.,

NO. 839530
838291

Plaintiffs,

VS.
PETITION TO SUBMIT
BOARD OF DIRECTORS OF MEMORANDUM AS AMICUS CURIARE
SEATTLE SCHOOL DISTRICT

NOE vart Tl

Defendants.

D N N

INTEREST OF THE UNITED STATES AS AMICUS CURIAE

Title VI of the Civil Rights Act of 1964, 42 U.S.C. 20004 to
2000d-4, requires that each federal agency which is emoowered to extend
federal financial assistance to any program or activity, ensure that
recipients of federal funds do not discriminate on grounds or race,
color or national origin.

The Office for Civil Rights (OCR) of the United States Department
of Health, Education, and Welfare (FEW), is particularly charged with
obtaining compliance with Title VI by local educational agencies
receliving federal funds, and with withholding such funds from those
agencies which are found to be in non-compliance with the Act. Although
Title VI has as its ultimate sanction, fund termination, the orincipal

thrust of the Act is on voluntarv ccmpliance.




In carrying out its resoonsiblities under Title VI, OCR is
vested with jurisdictional authority over 31,000 public and private
elementary and secondary schools. Minority students protected by
Title VI number over 7 million. Since its inceotion, OCR has conducted
compliance reviews and obtained desegregation vlans from thousands
of school districts. When school Adistricts fail to submit voluncary
desegregation plans after findings of non-compliance have been
issued, OCR refers such cases for enforcement oroceedings either
to the Department of Justice or to the General Counsel's Office,
Civil Rights Division, HEW.

The Seattle School Nistrict has voluntarily develored a
comprehensive and creative desegregation olan which is intepded
to significantly reduce segregated vatterns of student assignment
in the Seattle oublic schools. The plan is consistent with the
principles embedded in Title VI and could well orovide a model for
other similarly sized cities where problems of racial isolation of
minority students in schools are at least as acute as thev are in
Seattle. As a conseauence of the School Board's voluntary action,
OCR has concluded that a compliance review of the Seattle School

District, oreviously scheduled to commence in the fall of 1978, is

not necessary at this time.




For these reasons, HEW believes it is important that the Seattle
School District desegregation vlan be imoulemented this fall. Plaintiffs'
complaint should not be permitted to delay or frustrate this schedule.

We also respectfully submit that OCR's extensive experience

in enforcing Title VI, puts it in a unigue vosition to offer
expertise and assistance to the Court in dealing with the legal
and educational issues underlying the instant ligitation.

WHEREFCORE, vetitioner, the United States, for the Secretary of
the Department of Health, Rducation, and Welfare, by and through its
undersigned counsel, hereby vetitions this Court for authority to
submit the attached memorandum as amicus curiae in suvpport of defendants

in the above-captioned case. This petition is based on the affidavit

of Marlaina Kiner, Director, Office for Civil Rights, Region X (Seattle),

filed herewith.

Respectfully submitted,

OF COUNSEL:
i

Albert T. Famlin, Drew S. Days, III

Assistant General Counsel Assistant Attorney General

Civil Rights Division Civil Rights Division

Cidaes. Thundgtace Odanietin “Ross ((y Q. Murdady

Arline Mendelson Alexander Ross i

Attorney, General Counsel's Office Chief, RFducation Section

Civil Rights Division Civil Rights Division

U.S. Department of Health, Education J.S. Department of Justice
and Welfare 10th and Constitution, N.W.

330 Inderendence Avenue, S.W. Washington, D.C. 20530

Washington, D.C. 20201
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IN THE SUPERICR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY

REOE, et al.,

Plaintiffs, ) NO. 839530
| 838291
)
VS. )
) ORDER PERMITING SUBMISSION
ROARD OF DIRECTORS OF OF AMICUS CURIAE MEMORANDUM
SEATTLE SCHOOL DISTRICT ) BY UNITED STATES
Defendants. )

The matter of submission of an amicus curiae memorandum
in support of defendants' position in the above-entitled matter
came before the Court through the petition and affidavit of the
United States dated June , 1978. Having considered the vetition,
the Court in the exercise of its discretion determines that consideration
of the position of the United States will assist in resolving the
oresent matter, and it is therefore
ORDERED
That the Petition of the Tnited States to file and have considered
by this Court its amicus curiae memorandum in support of defendant's

rosition in the above - captioned matter is hereby GRANTED.

JUDGE

DATE: June , 1978.




IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY

ROE, et al.,
NO. 839530

Plaintiffs 838291

vs.

BOARD OF DIRECTORS OF
SEATTLE SCHCOL DISTRICT
NOL e et Sl o

e e et

MEMORANDUM OF THE UNITED STATES AS AMICUS CURIAE

STATEMENT

The Office for Civil Rights' concern with racial segregation in
the Seattle school system had its genesis in 1975 when the School
District submitted to YEW an aoolication for a grant of federal funds
under the Fmergency School Aid Act, (ESAA), 20 1.S.C. 1601, P.L. 92-318.
In assessing the application, HEW found that the School District was
assigning disproportionate numbers of minority teachers to schools
with oredominantly minority students enrollments. HEW determined that
this practice was violative of ESAA and its implementing regulation,
45 CLUF.R.. ‘Bawe 85 Accordingly, on June 12, 1975, the Seattle
School District was found ineligible for ESAA funding. 1/

Shortly thereafter on July 3, 1975, a civil complaint was
filed in the United States District Court for the District of
Columbia, on behalf of a class of minority students in elementary
and secondary oublic schools in the northern and western states.

Brewm v. Beinberlae ~417 B.  Sipp. 1205 (DLD.C. 1976).

1/ The School District's failure to orovide adequate educational

T ovportunities for students whose orincipal lanquage was other
than English, was also deemed to be a violation of ESAA. See
45 C.F.R. 185.5]1 et seg. See also Lau v. Nichols, 414 U.S. 563
(1974).




Counsel for plaintiffs, the Legal Defense Fund, National Association
For the Advancement of Colored Peoole and the Center for National
Policy Review, alleged that HEW had abandoned its Titlé VI duty to
assure that no student or faculty segregation on the basis of race

or national origin was practised in the northern and western oublic
school systems receiving federal financial assistance. 2/ Svecifically;
as the first cause of action, pvlaintiffs charged HEW with failing

to conduct compliance investigations where it possessed statistical
data indicating that in the 50 largest majority with white northern

and western school districts, most minority students were attendings
schools with 50 percent or more mincrity enrollment. Attached to the
complaint was a chart listing the Seattle School District among those
50 districts, and showing that 55.6 vercent of minority student enrollment
in Seattle were assigned to schools which ranged from 50 to 100 percent
minoriéy in the 1972-73 school vear.

That same month, as a conseauence of the determination that the
Seattle School Ristrict was in violation of ESARA, OCR, Region X (Seattle),
concluded that Seattle's faculty assignment practices also violated
Title VI. Accordingly, a letter of findings to that effect was issued
to thesDlcsaashamaiuly 28,1975, 3/

After negotiations between OCR and School District officials
failed to produce an acceptable resolution of this issue, formal

Title VI administrative proceedings were initiated on March 1, 1976.

2/ The complaint in Brown v. Weinberger was patterned after a similar

T action filed by the same vlaintiffs in 1970, charging HEW with
failure to enforce Title VI in the 17 southern and border states.
See p. 4. n. 4, infra.

- 3/ A letter of findings charging the School District under Title
VI, with a failure to provide adequate bilingual educational

services to non—English speaking students issued in September
1975,




Negotiations continued even after that date, and in May 1976 a settlement
was reached in which the School District agreed to reassign its faculty
on a non-racial basis. 4/ |

Although negotiations focused on the District's faculty assignment
practices, OCR representatives were mindful of the relationshio between
those assignments and racially imbalanced student oorulations in the
Seattle schools. In fact, HEW reports showed that segregation was
increasing. OCR also was aware that the District was attempting through
a variety of voluntary desegregation orograms to reduce this growing
racial imbalance. For a number of vears, the school district supported
a voluntary transfer program by which students would be transported to

any school in which their race was the minority. Compulsory assignments

to middle schools were made and magnet schools were developed. The Schocl
Board's subsequent resolution to eliminate racial imbalance through a
compréhensive, mandatory desegregation plan stems in large part from the
Board's recognition that voluntary measures to achieve intregration
were not sufficiently successful.

Then, on April 20, 1977, the National Association for the Advancement
of Colored People (NAACP), Seattle Rranch, filed a complaint with
OCR, Region X, alleging that actions of the Seattle School District
were continuing or intensifying racial segregation in the city's oublic
schools in violation of the Fifth, and Fourteenth Amendments and Title VI,
The Regulation promulgated by HEW which implements Title VI, requires that
CCR promotly investigate complaints alleging discrimination on the
basis of race, color or national origin by recipients of federal financial
assistance. 45 C.F.R. R80.7(c). 2Additionally, under the terms of a

court order entered in Adams v. Mathews, F. Supp. (BEPS

June 14, 1976), OCR was obliged to vrocess each new comolaint within

4/ An agreement with respect to the provision of bilingual educational
services was reached on June 11, 1975,
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a period of time not to exceed 225 days. 5/ Giwen its obligations
under the Title VI Regulation and the Adams order, and bearing in mind
the charges raised in the Brown complaint, OCR, in Aoril 1977, scheduled
a large-scale compliance review of the Seattle School District to
commence in the fall of 1978.
Subsequently, Marlaina Kiner, OCR Regional Director in Seattle, was
advised by the School District that it had adooted a resolution declaring
| that racial imbalance would be eliminated in the District's schools
by the fall of the 1979-80 school vear and that studies would commence
to develon desegregation strateqgies. 6/ Thereafter, copies of a
provosed desegregation plan dated December 2 and a revision dated
December 13, 1977 were forwarded to OCR for its information. After
careful review, the Reagional Director concluded that the plan promises
to significantly reduce segregation in the Seattle school system
and is consistent with the objectives of Title VI. Amendments to the
plan, adooted by the School Roard at its March 8, 1978 meeting, do not

avvear to alter this conclusion. Accordingly, HEW has entered into a

3/ 1N 1970, the Legal Defense Fund commenced litigation charging
HEW with willfully refusing to enforce Title VI against
educational institutions in the seventeen southern and border
states. One of the many court orders entered in this litigation
affirmed an agreement among the varties that OCR would investigate
each complaint within 225 days from the date of receipt.
Although the Adams Order initially applied only to the formerly
de jure states, OCR decided to apply the same timeframes to
its complaints nationwide. In December 1977, a revised order was
entered in Adams, but the complaint timeframes were unchanged.
The Adams Order was entered verbatim as a separate consent order
in the Brown case in Januarv 1978, thereby officially extending the
timeframes to all complaints.

6/ The Seattle Plan, involving a revision of attendance zones
and pairing, clustering or closure of schools, calls for
implementation over a veriod of two school vears. See
Resolution 1977-9, attached as Exhibit 3 to Seattle Rranch,
NAACP, Petition to Intervene as additional Defendants (hereinafter
Petition to Intervene)

1




Memor andum of Understanding with the School District (attached
to the Affidavit as HEW Exhibit A) in which the Department aqrees
to rostoone its oreviously nlanned comoliance review subject to

implementation of the Seattle desegregation olan.

SUMMARY OF ARGUMENT

The United States Department of HYealth, Fducation and Welfare
urges this Court to arant defendants', Seattle School District,
Motion for Summary Judgment, for in so doing the School District
will be permitted to implement a desegregation plan which
oromises to significantly reduce racial segregation in its schools.

We show below that it is well settled that mandatorv desegregation

plans such as Seattle's are lawful. FEven absent a showing of prior
discrimination, constitutional guarantees of equal protecticn are
not offended when school boards utilize race—conscious techniques
to design mandatory desegregation plans which are intended to ameliorate
conditions in racially - segregated schools.

We further submit that Seattle's desegregation vlan is totally
consistent with the objectives of Title VI of the Civil Rights Act
of 1964 and the Emergency School Aid Act. The Regulations interpreting
these statutes expressly sanction voluntary efforts bv recipients
of federal financial assistance.

The Seattle School District homes to accomplish voluntarily
what many school svstems accept only after resistance. The
District's desegregation olan promises to benefit all students
by providing a racially and culturally diverse school environment,
thereby effectuating the orincivles at the core of the Fourteenth

Amendment and Title VI. Accordingly, the plan warrants the

endorsement of this Department.




ARGUMENT

I. THE SEATTLE SCHOOL DISTRICT SEGREGATION PLAM IS FULLY
CONSISTENT WITH THE FOURTEENTH AMENDMENT

A. Judicial Precedent Uniformly Tmholds The Authority
Of School Boards To Implement Desegregation Plans

In the landmark case, Brown v. Board of Education, of
Toveka, Kansas, 347 1J.S. 483 (1954) the Supreme Court found
that

Segregation of white and colored children in
public schools has a detrimental effect uvon
colored children .... A sense of inferiority
affects the motivation of a child to learn.
Segregation with the sanction of law, therefore
has a tendency to [retard] the educational

and mental develomment of Negro children and

to deprive them of some of the benefits they
would receive in a racial[lv] integrated school
system. Id. at 494, K

Although Brown involved de jure segregation, its conclusion
as to the detrimental effect of racial sevaration is unequivocal:
sevarate educational facilities are inherently unecqual. The
distinction between de jure and de facto seqgregation assumes
significance only when a court's coercive authority must be invoked.
Here, however, the issue is not what the Seattle School District
must be compelled to do, but what it may do voluntarily within the

permissible scope of the Fourteenth Amendment and Title VI.




In recognition of the principles at the core of Brown,

federal and state courts have given abundant support to the
proposition that school boards may determine that racial
diversity is a sound educational goal, and that to achieve this
goal, mandatory desegregation vlans are valid and necessary.
This is true even where there has been no showing of prior
discrimination. 7/ As the Supreme Court observed:

...school authorities have wide discretion

in formulating school policy, ... that as a

matter of educational volicy, school authorities

may well conclude that some kind of racial balance

in schools is desirable quite apart from any

constitutional requirements. North Carolina State
Board eElEdication v, Swanm, shpta, 402 U.S. at 45.

B. As A Matter of Fducational Policy, School Boards May Fmoloy
Racial Factors To Achieve Positive Fducational Goals
The goal of achieving a multi-racial student society cannot bhe
pursued under most circumstances without taking into account racial

considerations. However, it has been held constitutionally acceptable

27' See a@,g9., WNorth Carolina State Board of Rducation v. Swann,

402 U.S. 43, 45 (I971); Mchaniel v. Barresi, 402 U.S. 39, 41 (1971);
Boston Chapter, NAACP Inc. v. Reecher, 504 ¥, 2d4. 1017, 1027 (lst

Cir. 1974) cert. denied, 421 11.S. 910; Offerman v. Nitkowski, 378

F. 2d. 22 (2nd Cir. 1967); Springfield School Committee v. Rarksdale,
348 F 2d. 261 {lst Cir. 1965); Deal v. Cincinnattl Roard of Education,
369 F. 24 55, 51 (hth Cir. 1966); Citizens Against Mandatoryv Rusing

v. Palmason, 495 P. 2d 657 (Sup. Ct. Wash. 1972); State ex rel Citizens

Against Mandatory Busing v Brooks, 492 P. 2d 536 (Sup. Ct. Wash. 1972)




for school boards to consider racial factors in taking steps
to increase racial diversity in schools, even where they may
have no constitutional obligation to do so:

School authorities are traditionally charaged
with broad rower to formulate and imolement
educational policy and might well conclude

for example, that in order to vrevare students
to live a pluralistic society each school should
have a prescribed ratio of Negro to white students
reflecting the provortion for the district as a
whole. To do this as an educational oolicy is
within the broad discretionary powers of school
authorities; [even] absent a finding of a
constitutional violation... Swann v. Charlotte
Mecklenburg Roard of Fducation, 402 1U.S. 1,

16 (1971)

A See also, Offerman v. Nitkowski, supra; Deal v. Cincinnatti

v. Barksdale, supra at 263; State v. Brooks, supra at 542 n3.

Resort to racial criteria by state authorities even
without a finding of de jure discrimination has recently been

validated in United Jewish Organizations of Williamsburg,

Inc. v Carev, 97 S. Ct. 996 (1977). There, the Supreme

Court rejected a challenge to the constitutionality of

£ a state statute using racial criteria in legislative
redistricting, although no vast discrimination was shown,
where it was designed to assure non-white majorities in
certain districts. The Court stated that "racial awareness
is not the...equivalent of discriminatory intent"...nor is
"permissible use of racial criteria...confined to eliminating
the effects of past Aiscriminatory...treatment" where such
use is reasonably related to the advancement of a valid state

interest. United Jewish Oraganizations, supra at 1017 (Stewart J.,

concurring opinion).




If the Fourteenth Amendment does not "mandate anvy per se rule
against using racial factors in districting and apportionment”

United Jewish Organizations, supra at 1007, it certainly cannot

mandate any per se rule against the use of racial criteria in
eradicating racial imbalance in oublic schools.
C. Seattle's Desegregation Plan Serves Comwelling Educational
and Public Policies.
In fulfilling its resvonsibility to formulate sound
educational policy, the Seattle Board of Fducation, on
December 14, 1977, avoroved Resolution 1977-28 which states in pertinent
part:
...the Board of Directors of Seattle School
District No 1 has determined that the best
interests of the children of Seattle School
District No 1 will be served by vroviding
all students with the opportunity for a
quality education in a multiracial setting;....
SO as to better prevare students to live in a
pladalistie socictys ... 8/
The detrimental effects of racial isolation upon students white
and black has been thoroughly documented. See 1 U.S. Commission
on Civil Rights, Racial Isolation in the Public Schools 114 (1967);
Senate Select Committee on Equal Fducational Opportunity, Part IIT,

Inequality in Education, 95, Sen. Rep. No. 92-000. 92nd Cong.

2d Sess. (1972); J. Coleman et al., Bqualitvy of Educational Ovwvortunity,

298-304 (1966); See also Hobson v. Hansen, 269 ¥. Supp. 401 (D.D.C.

1967), aff'd sub nom Smugk wv. Hobsomy 408 F. 23 175 (D.C. Cir. 1969).

87 See Resolution attached as Exhibit 4 to NAACP Petition to
Intervene at 12.




Moreover , the resovonsibility for creating segregated séhool conditions
is largely irrelevant since the educational, psychological and social
disadvantages to minority students clustered in racially isolated
schools are the same whether those schools are segregated de facto
or de jure.

Therefore, the Seattle desegregation plan, which causes no

harm to white students United Jewish Organizations, supra at

1013, but rather is designed to benefit all students bv providing
a culturally diverse school environment, implements a reasonable

educational goal, and thus, is constitutionally mermissible.

Plaintiffs, parents of children attending Seattle oublic
schools, complain, however, that "they and their children will be
substantially effected [sic] by being involved with the fixed
assignments or mandatory busing orogram adopted by Seattle School
District Number One."

The ovrincipal techniques proposed by the Seattle School
District to implement its desegregation vlan involve redefining
attendance zones, and pairing, clustering and closure of schools.
Student reassignments made deliberately to accomplish integration

will necessarily involve busing. 9/ These corrective measures

9/ See NBARCP Petition To Intervene, Exhibit 4.
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are permissible tools in light of the objectives sought and have

received judicial sanction. Swann v. Charlotte Mecklenburag

Roard of Rducation, sucra at 23-25. Moreover, the Supreme

Court of this State has made it clear that no student has a right

to attend a particular school. Citizens Against Mandatory Busing

v. Palmason, supra, 495 P. 2d at 663.

It would indeed be anomalous if the Seattle School District,
could decide within the bounds of the Constitution, that a
mandatory desegregation plan was the only wavy to achieve desirable
objectives and then be denied the means to attain those objectives.
Rut, as the authorities cited above indicate, the Seattle School
District is on firm constitutional ground in devising race—conscious
actiéns that are designed to abolish the barriers which séparate

and isolate students.

IT. SEATTLE SCHOOL DISTRICT'S DESEGREGATION PLAN COMPORTS
WITH TITLE VI AND THE ELEMENTARY SCHOOL AID ACT

A. The legislative Historv of Title VI and HEW's Implementing
Regulation Encourage Voluntary Plans

Section 501 of the Civil Rights Act of 1964 42 U.S.C. 20004,
orovides:

No person in the United States shall, on ground
of race, color, or national origin, be excluded
from varticipation in, be denied the benefits
of, or be subjected to discrimination under any
program or activity receiving Federal financial
assistance.
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Enactment of Title VI served to statutorilv implement the
command of the fourteenth amendment as interpreted in Brown v.

Board of Education. See United States v. Jefferson County

Board of Education, 372 F. 2d 836,-82-53 (5th Cir. 1966), aff'd. =n

banc, 380 F. 2d. 385, cert. denied sub nom Caddo Parish School

Board v. United Statas, 389 1J.S. 840 (1967).

As Senator Pastore, Senate floor manager of Title VI,
explained, Title VI was designed to put on end to federal support
of discrimination and "to insure that Federal funds are sovent in
accordance with the Constitution and our oublic policy.” (110 Cona.
Rec. 7662, 1364)
| Section 602 of Title VI, 42 1J,S.C. 20004-1, set forth in
broad terms the manner in which the non-discrimination requirement

in Section 601 is to be enforced. Although fund termination is the

ultimate sanction in Title VI, heavy reliance is placed first on voluntary
efforts to achieve compliance with the statute's objectives. See e.g.
H.R. Rep. No 914, supra at 18; 110 Cong. Rec. 13700 (1964) (remarks
of Senator Pastore: ié' at 6546 (remarks of Senator Humphrey, floor

manager for the entire Civil Rights bill).
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Section 602 also requires federal agencies to oromulgate
requlations implementing the statute. WEW has issued such regulations
which were approved by the President 10/ and codified at 45 C.F.R.

80 et seqg. 11/ Included in the Requlation is a vrovision prohibiting
recipients of federal funds from utilizing methods of administration

which have the

effect of subjecting individuals to discrimination
because of their race, color or national origin

or have the eaffect of defeating or substantially
impairing accomelishment of the objectives of

the orogram as resvect individuals of a varticular

race, color or national origin. 45 C.F.R. 80.3(b)(2). 12/

10/ After adoption of regulations cited in this memorandum, the

T President delegated the authority to approve Title VI
regulations to the Attorney General by Executive Order 11764,
January 21, 1974, 39 Fed. Reg. 2575.

1l/ The Supreme stated that in assessing remedial legislation,
Departmental regulations are entitled to great weight.
Lau v Nichols, supra, 414 U.S. at 571.

12/ The Court applied this Regulation in Lau v. Nichols, suora,
holding that a school board's failure to provide English -
language instruction to Chinese - speaking students violated
their rights under Title VI. Significantly, the Lau Court
emphasized that the Regulation validly oroscribes acts which
have a discriminatory effect even though no nurrvoseful design
to discriminate is oresent. See also Washington v. Davis,

426 U.S. 229 (1976) which suggests that disprovortionate impact
may be sufficient to establish a prime facie violation of
Title VII of the Civil Rights Act.

=l




s

If, then, OCR were to determine that Seattle's policy of assigning
students to neighborhood schools was a method of administration
which had a racially discriminatory effect on minority students,
it might well be that the School District would be found in non-—
compliance with Title VI and the applicable requlation.

In that event, section 602 imposes upon HEW an affirmative
duty to see to it that Federal funds are not used to support
recipients which discriminate in violation of section A0L.

Adams v. Richardson, 480 F. 2d4. 1159, 1162, 1166 (D.C. Cir.

1973). Thus, where there is a finding of non-compliance, HEW

is obligated to enforce the statute bv seeking the termination

of federal funds to that recipient or by other means. Under

the proviso to that section, however, HEW may not take such

action without first determining "that compliance cannot be.
secured by voluntary means." See also 45 C.F.R. 80.7(d)

The School District would be asked to "take affirmative action

to overcome the effects of vrior discrimination." 45 C.P.R.
80.3(6)(i). Thus, if unlawful discriminatory practices were found,
the Seattle desegregation plan now voluntarily offered, would not

be just permissible, it would be obligatory. 13/

13/ Two Congressional enactments rrevent HEW from requiring that

7 school districts transcort students to other than neighborhood
schools to remediate purposeful segregation. See Education
Amendments of 1974, Title II, Bqual Educational Ovoortunities Act,
20 U.S.C. 714, P.L. 93-380, and the 1978 HEW-Labor Appropriation
Act, P.L. 92— 205. However, Title VI permits HEW to refer cases for
enforcement to the Department of Justice. Sec. /02 of Title VI provides
for enforcement either by administrative hearings or "by any other
means authorized by law."” 45 C.F.R. 80.8(a) explains that such
means may include a referral to the Department of Justice. Purther,
Title IV of the Civil Rights Act of 1964, 42 U.S.C. 2000c~
2000c~6 vests independent authority in the Attorney General to
initiate legal proceedings where complaints are received alleging
discrimination in public =education. Since that Department brings
actions in courts of the United States, the full range of equitable
remedies is available once a denial of Fifth or Fourteenth Amendment
rights is established. See Sec. 203(b), Egqual FEducational Opportunities
Act of 1974.
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HEW's Regulation also vrovides that even in the absence of prior
discrimination, a recivient of federal funds "may take affirmative
action to overcome the effects of conditions which resulted in limiting
participation [in the vprogram] by persons of a particular race, color,
or national origin." 45 C.F.R. 80.3(b)(6)(ii). A revealing commentary
on this section of follows in 45 C.F.R. 80.5 j:

Even though an apolicant or recivient has
never used discriminatory policies, the
services and benefits of the program or
activity it administers may not in fact

be equally available to some racial or
nationality groups. In such circumstances,
an applicant or recipient may proverly
give special consideration to race, color,
or national origin to make the bhenefit

of its program more widely available to

such groups, not then beina adequately
served.

B. Other Civil Rights Legislation Also Fndorses Voluntary
Desegraegation Plans
The Emergency School Aid Act of 1972, 20 U.S.C. 1601,
P,L. 92-318, (ESRA) was enacted specifically to (1) provide financial
assistance to school districts which were in the process of eliminating
minority group segregation; (2) encourage the voluntary elimination,

reduction or prevention of minority group isolation and (3) aid school
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children in overcoming the educational disadvantages of minority
aroup isolation. ESAA, Sec. 702(a). FRligibility for federal
funds is dependent on the apolicant school district's implementing
a plan which is undertaken pursuant to court order, Title VI,
or when

... without having been required to do

so [the district] has adopted and is

implementing, or will, if assistance is

made available to it under this title,

adoot and implement a plan for the total

group elimination of minority grouo isoclation

in all the minority group isolated schools...ESAA,

Sec. 706 (a)(l)(R).
Thus, school districts stand on egqual footing for ESAA funding
regardless of whether the segregation they provose to eradicate
is de jure or de facto.

The Regulation interoreting the ESAA vrovisions define
"complete elimination of minority group isolation" as " the
condition in which no school orverated by a local educational
agency has, or will have (upon implementation of the plan)

a minority group enrollment of more than 50 vercent,...'
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45 C.F.R. 185.11(b). 1In resolving to eliminate racial imbalance
so that by the 1979-80 school year, the minority enrollment of
no school will exceed R0 percent of the student body (Resolution
1977-8, attached as Exhibit 2, NAACP Peatition to Intervene)
the Seattle School District brings itself within the standard
set forth in the ESAA Requlation. 14/ See also 45 C.F.R. 185.11(5).

The Equal Educational Opportunities Act of 1974, Section 217,
20 U.S.C. 714, P.L. 93-380, also makes clear that school districts
are in no way prohibited from voluntarily adooting desegregation
plans which do not use the neighborhood school as the aporovriate
basis for student assignment, nor is HEW orevented from avoroving
implementation of such plans.

The Seattle School District's desegregation plan is a
notable step forward in effectuating national volicy expressed
in Fourteenth Amendment case law, in Title VI, and in ESAA and is
not inconsistent with the Fgual Rducational Opvortunities Act.
Plaintiffs' suit merely seeks to frustrate or delay implementation
of this plan. Should defendants' Motion for Summary Judgment be
granted, this Court would be making a significant contribution to
the attainment of equal educational ovportunity for students in

Seattle's nublic schools.

14/ The Seattle School District obtained substantial funding under

. ESSA in both 1976 Gnd 1977, Wi 1t amplication for 1978, the
District is seeking over 6 million dollars in ESAA assistance.
(See Kiner Affidavit)
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CONCLUSION

For the foregoing reasons, the United States, as amicus curiae,
respectfully submits that the Seattle School District Motion for Summary

Judgment should be granted.

Respectfully submitted,
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