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IN THE SUPREME COURT OF THE UNITED STATES
OcTOBER TERM, 1978

No.

UNITED STATES OF AMERICA and EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION, PETITIONERS

V.

BRrIAN F. WEBER, ET AL.

PETITION FOR A WRIT OF CERTIORARI TO THE
UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

The Solicitor General, on behalf of the United
States and the Equal Employment Opportunity Com-
mission, petitions for a writ of certiorari to review
the judgment of the United States Court of Appeals
for the Fifth Circuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (App. A,
infra) is reported at 563 F.2d 217. The opinion of the
distriet court (App. D, infra) is reported at 415 F.
Supp. 761 (E.D. La.).



JURISDICTION

The judgment of the court of appeals was entered
on November 17, 1977 (App. B, infra). Timely
petitions for rehearing were denied on April 17, 1978
(App. C, infra). On July 7, 1978, Mr. Justice Powell
extended the time for filing a petition for a writ of
certiorari to and including September 14, 1978. The
jurisdiction of this Court is invoked under 28 U.S.C.
1254(1).

QUESTION PRESENTED

Whether, in the absence of proof of past employ-
ment discrimination, an employer and a union may
adopt a program, based in part upon a racial criter-
ion, to increase the proportion of black employees in
skilled craft jobs at one of the employer’s plants.

STATEMENT

1. Kaiser Aluminum & Chemical Corporation
operates a plant in Gramerey, Louisiana, located
along the Mississippi River about halfway between
New Orleans and Baton Rouge. As of 1974, although
the local population was approximately 46 percent
black and the workforce 39 percent black, less than 15
percent of the employees at the Gramercy plant were
black (Tr. 50-51).: Moreover, at the beginning of

*The percentage of black employees in the plant at large had
increased by approximately one percent per year since 1969. In that
year, at the urging of the Office of Federal Contract Compliance,
Kaiser had begun hiring approximately 50 percent minority workers
for the unskilled non-craft jobs at the plant (Tr. 79-80, 85-86, 93).

1974, there were only five black employees among the
273 skilled craft workers at the plant—Iless than two
percent (Tr. 54; Kaiser Exhibit 3).

Kaiser officials attributed the disparity between
the percentage of black employees in the local work-
force and the percentage of black employees holding
skilled craft jobs at the Gramercy plant to the lack of
training opportunities for blacks, caused in large
part by discrimination in the building trades in-
dustry. Prior to 1974, Kaiser had filled almost all its
craft jobs by hiring persons from outside the plant
who met the company’s experience and qualification
requirements. Because blacks had not been able to
participate in substantial numbers in training and
apprenticeship programs in the building trades in-
dustry and other craft industries, there were not
many black craftsmen available who could meet Kai-
ser’s experience requirements (Tr. 56-57, 67-68, 102-
103).

In late 1973, in anticipation of the upcoming
collective bargaining negotiations with the United
Steelworkers of America, the union that represents
most of the employees at Kaiser’s plants, Kaiser
officials met with Steelworkers representatives to
discuss the problem of the low number of minority
employees in craft positions. As one Kaiser official
characterized the discussions, “[t]here was certainly
a concert of opinion that there was a problem, and
one that had to be solved, so that [there] were
preparatory discussions, prior to the negotiations,
that there had to be some solution arrived at to
change the situation” (Tr. 100-101).



In early 1974, Kaiser signed a nationwide collec-
tive bargaining agreement with the Steelworkers.
The company and union issued a joint “memorandum
of understanding” at that time, in which they stated
that the participation of minority employees in
skilled eraft positions at Gramercy and certain other
Kaiser plants “must be increased in order to assure
full compliance with the standards presently being
enunciated by the Government and recent court
decisions” (Joint Exhibit 2, p. 7). To achieve this
goal, the 1974 collective bargaining agreement pro-
vided that at least half the employees hired or as-
signed to training programs for craft jobs in the
designated plants should be minority group members
unless insufficient qualified minority candidates were
available at the time. That selection ratio would be
maintained at each plant, according to the agree-
ment, until the minority representation in the craft
jobs was equivalent to the minority representation in
the labor force from which the plant recruited (App.
D, wnfra, p. 63a-64a). Similar minority-oriented
training programs were established throughout the
aluminum industry as well as in the can industry (Tr.
53, 103). These programs mirrored a provision in the
1974 nation-wide steel industry consent decree, to
which the Steelworkers union was a party. See
United States v. Allegheny- Ludlum Industries, Inc.,
517 F.2d 836, 880 n.87 (C.A.5), certiorari denied, 425
U.S. 944,

2. Respondent Weber is a white employee at
Kaiser’s Gramercy plant. In April 1974 the Gramercy
plant announced that it was offering on-the-job

training programs for three skilled craft jobs, in
accordance with the terms of the 1974 collective
bargaining agreement. Bidding for the programs
was open to all employees in the plant, with eligibility
to be determined on the basis of plant seniority. To
implement the 50 percent minority participation
goal, however, black and white applicants were se-
lected on the basis of their relative seniority within
each racial group (App. A, infra, p. 2a). Thus, the five
most senior black applicants and the four most senior
white applicants were selected for the April 1974
programs. Weber applied for all three programs but
was not selected. Two of the black applicants who
were selected had less plant seniority than Weber
(Joint Exhibit 3, p. 1; Tr. 11-12).

For the year 1974, the company offered a total of
13 training positions for skilled craft jobs. Selections
were made on an alternating basis between the most
senior black and white employees bidding, so that by
the end of the year the company had selected seven
black employees and six white employees for the 13
positions. In each instance, successful black bidders
were junior in plant seniority to some unsuccessful
white bidders (App. A, infra, p. 2a; Joint Exhibit 3).
A Kaiser official stated that if selections had been
made strictly by seniority, “there would be very few
blacks that would get into any of the crafts for quite
a while” (Tr. 69). During the same year, the com-
pany hired 22 craftsmen from outside the plant. All
but one of those employees were white (Tr. 59).

Weber filed a complaint in the District Court for
the Eastern District of Louisiana, alleging that the
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use of a racial criterion to fill the craft training
vacancies violated Sections 703(a) and (d) of the
Civil Rights Act of 1964, 42 U.S.C. 2000e-2(a), (d).
The district court certified a plaintiff class consisting
of all non-minority employees at Gramercy who had
applied for or were eligible to apply for the on-the-
job training programs (App. D, infra, p. 61a; Tr. 14-
L) 4

The two Kaiser officials who testified at trial
denied that Kaiser had discriminated in hiring or
promotion, but they stated that the company was
aware of its vulnerability to private or governmental
lawsuits under Title VII or to coercive sanctions
under Executive Order 11246, 30 Fed. Reg. 12319 (Tr.
55, 77-78, 101-102). Kaiser and other aluminum
companies had been defendants in Title VII litiga-
tion with respect to plants similar to Gramercy, and
Kaiser and the Steelworkers were aware of the gov-
ernment’s industry-wide lawsuit against the steel
industry, which had led to a consent decree costing
the steel companies millions of dollars in back pay
awards (Tr. 87, 108-109). See United States v.
Allegheny- Ludlum Industries, Inc., 517 F.2d 826 (C.A.
5), certiorari denied, 425 U.S. 944.

Kaiser decided to take voluntary affirmative ac-
tion, according to one of the company witnesses,
because “we looked at our problem, which was that we
had no blacks in the crafts, to speak of * * * and we
realized that if we did not do something on our own,
then the Government was going to do it tous * * *
[and ] whatever their remedy is * * * it’s one heck of

a lot worse than something we ean work at ourselves”
(Tr. 87-88). Another company witness testified that
during reviews of Kaiser’'s compliance with the
affirmative action obligations of Executive Order
11246, the Office of Federal Contract Compliance,
through two of its compliance agencies, had pressur-
ed Kaiser to increase the number of its minority
employees in the craft jobs. He stated, “I don’t think
I have sat through a compliance review where it
wasn’t apparent that there was few, if any, minor-
ities in the craft occupations, and there was always,
certainly, the suggestion, on the part of the com-
pliance review officers, that we devise and come up
with methods and systems to change that particular
thing” (Tr. 101-102). The Steelworkers favored
voluntary affirmative action, according to the com-
pany witnesses, and the union particularly favored
the on-the-job training programs because they of-
fered incumbent employees of both races a new
means of access to the skilled craft jobs (Tr. 58, 71, 89,
108).

3. The district court held that the on-the-job
training plan violated Title VII. In the court’s view,
affirmative action programs could be imposed as a
form of relief only by the courts and then “only in
those limited cases where necessary to cure the ill
effects of past discrimination” (App. D, infra, p. 73a).
The court found that Kaiser’s decision to bargain for
on-the-job training programs was “prompted not
only by its desire to increase the percentage of its
black craftsmen, and afford more job opportunities to
blacks, but also by its concern with rules and regu-



lations issued by the Office of Federal Contract Com-
pliance (OFCC) * * *” (id. at 65a). The primary
motivations for instituting the programs, the court
found, were “satisfying the requirements of OFCC,
and avoiding vexatious litigation by the minority
employees * * * " (4bid.). Yet because the court con-
cluded that the black employees selected for the on-
the-job training programs “had never themselves
been subject to any unlawful discrimination during
hiring,” it held that the “affirmative action quota
system” used at the Gramercy plant was unlawful
even if employers could legitimately utilize such
programs to remedy proven past diserimination (zd.
at 77a). The court granted an injunction barring
Kaiser and the Steelworkers “from denying plain-
tiffs, Brian F. Weber and all other members of the
class access to on-the-job training programs on the
basis of race” (App. E, infra).

4. The court of appeals affirmed, one judge dis-
senting.z The court rejected the district court’s con-
clusion that only courts could institute remedial
programs involving racial quotas, but it agreed with
the district court that on the facts of this case, the use
of racial quotas in the selection of those eligible for
on-the-job training programs violated Title VII. The
court noted that the district court found that Kaiser
“has not been guilty of any diseriminatory hiring or

2The United States and the Equal Employment Opportunity
Commission did not participate in the District Court, but filed a brief as
amici curiae in the court of appeals. The United States and the Equal
Employment Opportunity Commission then intervened in the case for
purposes of filing a petition for rehearing and for any further proceed-
ings in the case.

promotion at its Gramercy plant” (App. A, infra, p.
17a). In the absence of prior discrimination, the court
held, “a racial quota loses its character as an equitable
remedy and must be banned as an unlawful racial
preference prohibited by Title VII” (4d. at 18a). Since,
in the court’s view, a racial preference would be
permissible only if it were designed “to restore em-
ployees to their rightful places within a particular
employment scheme” (id. at 20a), the court held that
such preferences could not be employed in response to
general societal discrimination, absent proof of dis-
crimination by the employer in question.

The court of appeals also rejected the contention
that the Executive Order provides the authority for
the company’s training programs, on the ground that
the Executive Order cannot sanction affirmative ac-
tion programs that would otherwise be contrary to
Title VII. If the Executive Order purports to require
a racial quota for admission to on-the-job training by
Kaiser, the court held, the Executive Order must give
way to the congressional prohibition contained in
Title VII, at least in the absence of any prior dis-
crimination in hiring or promotion (2d. at 25a).

In dissent, Judge Wisdom offered three justifica-
tions for Kaiser’s program. First, he argued that to
condition affirmative action on proof of past dis-
crimination would chill voluntary compliance with
the equal employment opportunity goals of Title VII.
Instead, he contended that employers and unions
should be permitted to institute reasonable voluntary
remedies for arguable violations of Title VII. In light
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of the low percentages of minority participation in
the general workforce and in the craft jobs at the
Gramercy plant, as well as the prior practice of
requiring previous experience as a prerequisite for
the craft positions, he concluded that there was
sufficient proof on the record of arguable Title VII
violations (2d. at 38a-37a). Second, Judge Wisdom
stated that employers and unions should be per-
mitted voluntarily to take steps to remedy societal
diserimination against minority group members (id.
at 43a-47a). Third, he concluded that independent
authority for the aflirmative action program might
be found in the Executive Order, although he stated
that he thought a remand necessary to determine
whether the program was consistent with the Execu-
tive Order and, if so, whether the federal author-
ization of such action raised any constitutional ques-
tions (id. at 48a-52a).3

REASONS FOR GRANTING THE WRIT

This case raises questions of great importance
about the permissible scope of voluntary affirmative
action under Title VII. The court of appeals held that
an employer and a union may not agree to take job
actions based in part on a racial criterion unless they
can prove that the employer engaged in unlawful

3Judge Wisdom did not disagree with the majority that any
conflict between the Executive Order and Title VII should be resolved
in favor of Title VII. In this case, however, he found no conflict
between the two (App. A, infra, p. 48a).
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discrimination. We believe that this ruling is in-

correct. Moreover, if permitted to stand, the decision....____
of the court of appeals can be expected to chill._ . _

voluntary affirmative action programs not only in the
Fifth Circuit but throughout the country.

1. In our view, Title VII permits affirmative
remedial action by an employer and a union who have
a reasonable factual basis for concluding that a plain-
tiff could establish a prima facie case of employment
diserimination with respect to the plant and jobs in
question. Where there is no reasonable ground for
concluding that the employer may have dis-
criminated in the past, a race-conscious program
may, as the court of appeals stated, “lose its character
as an equitable remedy and * * * be banned as an
unlawful racial preference prohibited by Title VII”
(App. A, infra, p. 18a). On the other hand, because of
the disincentives to an employer of proving its own
Title VII violation and because of the difficulties of
determining, without litigation, whether an employ-
er may have violated the statute, it is unduly restric-
tive to permit the employer and union to adopt an
affirmative remedy only if they can establish in court
that the employer has been guilty of discrimination.

a. In enacting Title VII, Congress expressed a
clear preference for voluntary compliance as a means
of combating employment discrimination. See 42
U.S.C. 2000e-5(b), (£f)(1); Regents of the University of
California v. Bakke, No. 76-811, decided June 29,
1978, slip op. 41 n. 38 (Opinion of Brennan, White,
Marshall, and Blackmun, JJ.); Alexander v. Gardner-
Denver Co., 415 U.S. 36, 44. That preference is found-
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ed upon sound public policy considerations. Employ-
ers and unions are far better situated than courts or
governmental agencies to fashion methods for
remedying past discrimination while minimizing the
disruption of the business and accommodating, to the
greatest extent possible, the interests and ex-
pectations of other employees. Cf. Furnco Construc-
tton Corp. v. Waters, No. 77-369, decided June 29,
1978, slip op. p. 10. Voluntary compliance avoids the
expense, delay and rancor often associated with com-
plex Title VII litigation, and it reduces the need for
elaborate governmental monitoring and enforce-
ment efforts.

As Kaiser and the Steelworkers were aware, the
percentage of minority employees in Kaiser’s skilled
craft positions was so low in relation to their propor-
tion of the overall workforce that they could reason-
ably conclude that Kaiser might be found liable in a
Title VII proceeding. See Dothard v. Rawlinson, 433
U.S. 321, 329-331; Hazelwood School District v. United
States, 433 U.S. 299, 308-309 & n. 14; International
Brotherhood of Teamsters v. United States, 431 U.S.
324, 339-343 & nn. 20, 23. Faced with possible
violations of Title VII, Kaiser could have refused to
take corrective action and instead have allocated its
resources to defend itself in litigation. Had Kaiser
chosen that course, and had its defense proved
unsuccessful, a court could have imposed the kind of
affirmative action program here at issue as a remedy
for discrimination, as the court of appeals acknowl-
edged (App. A, infra, p. 10a). Even without a finding
or admission of discrimination, the same program
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could have been incorporated into a consent decree in
settlement of the litigation, as the court of appeals

also acknowledged (id. at 16a). Instead, however, the

program was instituted voluntarily without the ne-
cessity of litigation, contested or uncontested. More-
over, Kaiser and the Steelworkers designed the prog-
ram so as to avoid undue adverse effects on white
employees. No white employee was displaced from a
job, nor were the existing expectations of any white
employee diminished. Because of Kaiser’s previous
requirements that skilled craft job applicants have
prior experience in the craft, those jobs had been
inaccessible to a large number of employees, in-
cluding respondent Weber. While the new training
programs favored some black employees with less
plant seniority than competing white employees, the
programs created new opportunities for both groups.

The decision of the court of appeals that an
employer can take such action only if it admits and
proves that it has violated Title VII will plainly
discourage voluntary compliance. An admission of
discrimination would invite suits for substantial
backpay awards and other relief. In light of that
prospect, few employers could be expected to take
voluntary affirmative action, even if their prior dis-
criminatory conduct is clear-cut.

As Kaiser’s recent experience demonstrates, this
dilemma is not merely hypothetical. At the same
time that Kaiser was defending its affirmative action
efforts in this case, it was also defending employment
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discrimination suits brought by black employees of its
two other Louisiana plants. Litigation arising from
its Baton Rouge plant was settled by a consent decree
requiring Kaiser to pay $255,000 to the plaintiff class.
Burrell v. Kaiser Aluminum & Chemical Corp., Civ.
Action No. 67-86 (M.D. La.), consent decree filed
February 24, 1975. And the Fifth Circuit has re-
cently held that the plaintiffs in the suit arising from
Kaiser’s Chalmette, Louisiana, plant established a
prima facte case of discrimination against blacks in
hiring for craft positions on the basis of statistics
strikingly similar to those of the Gramercy plant
before the 1974 training program was instituted. See
Parson v. Kaiser Aluminum & Chemrcal Corp., 575
F.2d 1374.

In this case, the court of appeals focused on the
district court’s finding that none of the minority
employees who were benefitted by the on-the-job
training program had been victims of diserimination
in hiring or promotion. In light of this finding, the
court concluded that the on-the-job training prog-
ram could not properly be remedial and that it
therefore violated Title VII. Even if the district
court’s finding were unimpeachable, however, that
should not end the matter.« The district court should

4 We question whether a finding of no discrimination in this
context should be accorded much weight. None of the three parties in
the district court had any incentive to establish that the company had
discriminated against blacks. The district court based its finding of no
discrimination on cursory and largely self-serving testimony by com-
pany officials whose assertions with respect to the company’s policies of
non-diserimination were understandably not challenged by either of
the other parties. There was no evidence, for example, of the job-
relatedness of any of the selection devices used by Kaiser in hiring for
the craft positions at the Gramercy plant. Compare Parson v. Katser
Aluminum & Chemical Corp., supra, 575 F.2d at 1381-1382.
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have inquired whether the employer and union could
reasonably have believed that the facts with respect
to the craft jobs at the Gramercy plant could have
supported a prima focte finding of discrimination by
the employer or the employer and the union together.
If so, the court should have held that a remedial plan
reasonably directed to curing the effects of the
apparent violation should be upheld under Title VII.

b. The affirmative action obligation imposed on
Kaiser and other federal contractors by Executive
Order 11246 further supports the lawfulness of volun-
tary affirmative action programs adopted by agree-
ment between unions and employers.

The legislative history of Title VII demonstrates
that both at the time the Act was passed and at the
time of the 1972 amendments to the Act, Congress
was aware of, and approved of, the affirmative action
requirements of the Executive Order and its pre-
decessors. The original Act explicitly contemplated
the continuation of the Executive Order program,
which was then administered under Executive Order
10925, 26 Fed. Reg. 1977, the direct predecessor of
Executive Order 11246. See Contractors Association
of Eastern Pennsylvania v. Schultz, 442 F.2d 159, 171
(C.A. 3), certiorari denied, 404 U.S. 854.

At the time Title VII was amended in 1972, the
Secretary of Labor’s regulations requiring affirma-
tive action under the Executive Order in the form of
goals and timetables for minority participation had
been in effect for several years. See 41 C.F.R. 60-1.40,
and Part 60-2 (Order No. 4) In addition, Congress
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was aware of both the “Philadelphia Plan” for
affirmative action and the Third Circuit decision
upholding it, Contractors Association of FEastern
Pennsylvania v. Schultz, supra. See 118 Cong. Rec
1664-1665 (1972). Yet while enacting the 1972
amendments to Title VII, Congress “explicitly con-
sidered and rejected proposals to alter Executive
Order 11246 and the prevailing judicial inter-
pretations of Title VII as permitting and in some
circumstances requiring, race conscious action.” Re-
gents of the University of California v. Bakke, supra,
slip op. at 80 n. 28 (Opinion of Brennan, White,
Marshall, and Blackmun, JJ.). See Comment, The
Philadelphia Plan: A Study in the Dynamics of Execu-
tive Power, 39 U. Chi. L. Rev. 723, 747-757 (1972).

This legislative history demonstrates that Con-
gress intended the concept of affirmative action, as
employed under the Executive Order program, to be
consistent with Title VII, not in conflict with it.
While accepting the premise that the Executive Or-
der cannot override Title VII if the two conflict, we
agree with Judge Wisdom that in light of the legisla-
tive history of Title VII, affirmative action taken in
response to the obligations of the Executive Order
can co-exist with Title VII.

In this case the record reflects—and the district
court found—that Kaiser and the union instituted
the on-the-job training programs in large measure
because of concern about possible action by the Office
of Federal Contract Compliance, which enforces the
Executive Order program. It is not clear from the
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record, however, whether the action taken by Kaiser
and the Steelworkers was consistent with the
requirements of the Executive Order. For that
reason and for the reasons set forth below, we agree
with Judge Wisdom that that question should be
resoved by the district court on remand.

2. Although we firmly believe that the decision
of the court of appeals was erroneous and would
ordinarily warrant plenary review by this Court, we
believe that the better course for the Court to follow
in this case is to vacate the judgment of the court of
appeals and remand the case to that court for
reconsideration in light of Regents of the University of
California v. Bakke, supra.

The decision of the court of appeals was rendered
prior to this Court’s decision in Bakke, and although
the two cases deal with somewhat different questions,
the analysis in Bakke has an obvious bearing on the
question presented here, both by analogy and by
virtue of the extensive treatment of Title VII cases in
the several opinions in that case. The applicability of
Bakke is of particular significance here, since this
case was tried on a very limited records and on broad
theories of liability and defense. The opinions in
Bakke provide guidance as to the kinds of facts that
would be relevant to, and perhaps dispositive of, the
legality of Kaiser’s affirmative action program on
narrower grounds. Because this case was tried and
decided on appeal before Bakke, those facts were not
developed in the record.

5 Only four witnesses testified in the course of the one-day trial.

The rest of the evidence consisted of seven exhibits and a short
stipulation.
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Bakke teaches that the legality of an affirmative
action program may turn on the presence of govern-
mental findings of discrimination by the employer
and the degree of governmental participation in
developing the affirmative action program. See Re-
gents of the University of California v. Bakke, supra,
slip op. 31-33 (Opinion of Powell, J.); slip op. 1, 29-31
(Opinion of Brennan, White, Marshall and Blackmun,
JJ.).

The record in this case does not reveal the full
extent of the role played by the OFCC in the devel-
opment of Kaiser’s on-the-job training programs.
The OFCC made specific findings and recommenda-
tions concerning craft jobs at Gramercy, but these
findings were not put into the record. In 1971,
following a complete compliance review, the OFCC
notified Kaiser that its craft employment practices at
Gramerey did not conform with the OFCC’s anti-
diserimination requirements. The OFCC found that
none of the 246 craftsmen then employed at Gram-
ercy were black and that Kaiser did not actively
recruit blacks for craft positions. The OFCC recom-
mended at that time that a training program should
be established and that at least 50 percent of the new
craft employees should be black.e Moreover, in the
course of a subsequent review in 1973, the OFCC
found that Kaiser had waived its prior experience
requirement for whites but not for blacks, who had
applied for craft positions.” Thus, a reopening of the

6 We have lodged a copy of the 1971 findings and recommendation
with the Clerk of the Court.

7 We have lodged a copy of the 1973 report with the Clerk of the
Court.
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record might well indicate that the affirmative action
program involved here could be upheld because an
“administrative body charged with the responsibility
made determinations of past disecrimination by the
[industry] affected and fashioned [a remedy]
deemed appropriate to rectify the diserimination.”
Regents of the University of California v. Bakke,
supra, slip op. at 32 (Opinion of Powell, J.).

A remand would also permit one of the parties or
an intervenor to seek to prove prior discrimination
against blacks at the Gramercy plant. In the Title
VII litigation involving Kaiser’s nearby plant in
Chalmette, Louisiana, the black plaintiffs established
a prima facte case of discrimination after proving
that Kaiser had employed a variety of written tests
and educational requirements of dubious validity in
selecting candidates for the plant’s craft jobs. See
Parson v. Kaiser Aluminum & Chemaical Corp., supra,
575 F.2d at 1381-1382, 1389-1390. The record in this
case reveals similarly low participation by blacks in
craft jobs at the Gramercy plant, but it fails to
disclose what hiring criteria were used in filling those
jobs. A more complete record could establish whether
similar—and highly dubious—entrance qualifications
had been employed for skilled craft positions at the
company’s Gramercy plant.s

8 In Cramer v. Virginia Commonwealth University, C.A. 4, No. 76-
1937, decided August 15, 1978 (en banc), which also involved the
legality of an affirmative action program under Title VII and was also
tried before Bakke, the court of appeals vacated and remanded with
instructions to re-open the record, when it appeared that there was
extra-record evidence that could narrow the broad questions presented
on appeal.
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In sum, there is substantial evidence not now in
the record that could significantly narrow the ques-
tion presented in this case. Because of the impor-
tance of the question and the apparent relevance of
the Bakke case, we believe that an appropriate dis-
position would be to vacate the judgment of the court
of appeals and remand the case for reconsideration.
On remand before the district court, the parties
should be permitted to supplement the record with
evidence that may be relevant in light of this Court’s
decision in Bakke.

CONCLUSION

The petition for a writ of certiorari should be
granted, the judgment of the court of appeals va-
cated, and the case remanded for reconsideration and
supplementation of the record in light of Regents of
the Unwversity of California v. Bakke, supra.

Respectfully submitted.
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APPENDIX A

BRrIAN F. WEBER, Individually and
on behalf of all other persons
similarly situated,
Plaintiffs- Appellees,

V.

KAISER ALUMINUM & CHEMICAL
CORPORATION and UNITED STEELWORKERS
OF AMERICA, AFL-CIO,
Defendants- Appellants.

No. 76-3266.

United States Court of Appeals, Fifth Circuit.
Nov. 17, 1977.

Appeals from the United States District Court
for the Eastern District of Louisiana.

Before WISDOM, GEE and FAY, Circuit Judges.
GEE, Circuit Judge:

In February 1974, Kaiser Aluminum & Chemical
Corporation entered into a collective bargaining
agreement with United Steelworkers of America,
AFL-CIO (USWA), that significantly altered
eligibility for on-the-job training to enter craft
positions in all Kaiser plants. In an effort to increase
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the number of minority workers in the craft families,
the 1974 Labor Agreement removed the requirement
of prior craft experience for on-the-job training and
established an entrance ratio of one minority worker
to one white worker until the percentage of minority
craft workers roughly estimated the percentage of
minority population in the area surrounding each
plant. Eligibility for training still rested on plant
seniority, but to implement their affirmative action
goal it was necessary to establish dual seniority lists:
for each two training vacancies, one black and one
white employee would be selected on the basis of
seniority within their respective racial groups.! As
predictable, black employees have been admitted to
Kaiser’s on-the-job training program with less sen-
iority than their white competitors. One unsuccessful
white bidder working at Kaiser’s Gramercy, Loui-
siana, plant brought this class action on behalf of all
persons employed by Kaiser at its Gramercy works
who are members of the USWA Local 5702, who are
not members of a minority group and who have
applied for or were eligible to apply for on-the-job
training programs since February 1, 1974. Mr. We-
ber alleged that by preferring black employees with
less seniority for admission to on-the-job training,
Kaiser and USWA were guilty of unlawful dis-
crimination in violation of Title VII, 42 U.S.C.
§§ 2000e-2 et seq. (1970). The district court agreed
and granted a permanent injunction against further
use of the 1974 training eligibility quota. Although

._1.The dual lists were maintained solely for eligibility to on-the-job

training, and all other seniority benefits were conferred without
regard to race.
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the 1974 Labor Agreement applies to all Kaiser
plants and similar agreements were enacted through
the aluminum industry, these facts pertain only to
Kaiser’s plant in Gramercy, Louisiana, and this ac-
tion enjoined the use of the quota at that plant only.
Kaiser and USWA, supported by numerous amici
curiae,? bring this appeal asking us to hold that their
training quota, which they say is mandated by valid
executive action, does not violate Title VII and is
justified by past societal discrimination even in the
absence of past employment discrimination here.

Affirmative Relief or Reverse
Diserimanation?

The case before this court today is unique in that
the affirmative action complained of was not imposed
by the judiciary; rather, this collective bargaining
agreement was entered into to avoid future litigation
and to comply with the threats of the Office of
Federal Contract Compliance Programs (OFCC) con-
ditioning federal contracts on appropriate affirma-
tive action.? The case is also unique in that it presents

2 Amicus briefs on behalf of Kaiser and USWA were filed by
Reynolds Metal Company, the United States and the Equal Employ-
ment Opportunity Commission, and Aluminum Company of America
(ALCOA). The Southeastern Legal Foundation and the Anti-
Defamation League of B'nai B’rith filed amicus briefs supporting
appellee Weber.

3 Executive Order No. 11246 requires all applicants for federal
contracts to refrain from employment discrimination and to “‘take
affirmative action to ensure that applicants are employed, and that
employees are treated during employment, without regard to their
race, color, religion, sex or national origin,” § 202(1), 3 C.F.R. 169
(1974), reprinted following 42 U.S.C. § 2000e (1970). The Executive
Order empowers the Secretary of Labor to issue rules and regulations
necessary and appropriate to achieve its purpose. He, in turn, has
delegated most enforcement duties to the OFCC. See 41 C.F.R. 60-20.1
et seq.; 41 C.F.R. 60-2.24.
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a conflict between affirmative action dictated by the
OFCC under Executive Order 11246 and preferential
treatment prohibited by Title VII. In United States v.
Allegheny- Ludlum Industries, Inc., 517 F.2d 826 (5th
Cir. 1975), Title VII and Executive Order 11246
dictated the same response to massive discriminatory
practices throughout the steel industry, but the
training quota adopted by Kaiser in response to
Executive Order 11246 is flatly and literally prohibit-
ed by Title VII, § 703(d), which makes it unlawful to
limit access to on-the-job training on the basis of
race:

It shall be an unlawful employment practice
for any employer, labor organization, or joint
labor-management committee controlling ap-
prenticeship or other training or retraining, in-
cluding on-the-job training programs to dis-
criminate against any individual because of his
race, color, religion, sex, or national origin in
admission to, or employment in, any program
established to provide apprenticeship or other
training.

42 U.S.C. § 2000e—2(d) (1970). Additionally, section
703(a) prohibits racial classifications in general,4 and

4 (a) It shall be an unlawful employment practice for an employ-
er—

(1) to fail or refuse to hire or to discharge any individual, or
otherwise to diseriminate against any individual with respect to
his compensation, terms, conditions, or privileges of employment,
because of such individual’s race, color, religion, sex, or national
origin; or

(2) to limit, segregate, or classify his employees or applicants
for employment in any way which would deprive or tend to deprive
any individual of employment opportunities or otherwise adversely
affect his status as an employee, because of such individual’s race,
color, religion, sex, or national origin.

42 U.S.C. § 2000e-2(a) (1970).

Ha

section 703(j) specifies that the Act shall not require
preferential treatment.5 But, of course, the issue here
is not whether preferential treatment is required but
whether it is forbidden.

When does preferential treatment become illegal
reverse diserimination? The answer depends on the
law involved, the nature of the affirmative action,
and the factual circumstances of the prior dis-
crimination.6 Federal courts have agreed that the

5 (j) Nothing contained in this subchapter shall be interpreted to
require any employer, employment agency, labor organization, or joint
labor-management committee subject to this subchapter to grant
preferential treatment to any individual or to any group because of the
race, color, religion, sex, or national origin of such individual or group
on account of an imbalance which may exist with respect to the total
number or percentage of persons of any race, color, religion, sex, or
national origin employed by any employer, referred or classified for
employment by any employment agenecy or labor organization, admit-
ted to membership or classified by any labor organization, or admitted
to, or employed in, any apprenticeship or other training program, in
comparison with the total number or percentage of persons of such
race, color, religion, sex, or national origin in any community, State,
section, or other area, or in the available work force in any community,
State, section, or other area.

42 U.S.C. § 2000e-2(j) (1970).

6 See United Jewish Organizations of Williamsburgh, Inc. v. Carey,
430 U.S. 144, 97 S.Ct. 996, 51 L.Ed.2d 229 (1977) (does redistricting to
assure a black majority illegally dilute the voting strength of Hasidic
Jews?); Franks v. Bowman Transp. Co., 424 U.S. 747. 96 S.Ct. 1251, 47
LEd.2d 444 (1976) (does the grant of fictional seniority to identifiable
victims of employment discrimination illegally disecriminate against
the seniority rights of nonminority employees?); Bakke v. Regents of
University of California, 18 Cal.3d 34, 132 Cal. Rptr. 680, 553 P.2d 1152
(1976), cert. granted, 429 U.S. 1090, 97 S.Ct. 1098, 51 L.Ed2d 535 (1977)
(does reservation of a certain number of “black” places in the entering
class of a state medical school impermissibly discriminate against
better-qualified white students who would have been admitted but for
the racial quota?); Chance v. Board of Examiners and Board of Educa-
tion of New York, 534 F.2d 993 (2d Cir. 1976), cert. denied, ——U.S.
——, 97 S.Ct. 2920, 53 L.Ed.2d 1060 (1977) (does a quota which requires
the percentage of black and Puerto Rican supervisors to reflect the
surrounding population discriminate by forcing the dismissal of whites
with greater seniority?).
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“make whole” objective of Title VII7 permits and
even requires affirmative relief when necessary to
correct continuing inequalities created by past dis-
criminatory employment practices.8 In Franks v.
Bowman Transportation Co., 424 U.S. 747, 96 S.Ct.
1251, 47 L.Ed.2d 444 (1976), the Court seems to have
adopted this circuit’s “rightful-place” doctrine,® au-
thorizing fictional seniority in order to place the
vietims of discrimination in as good a place as they
would have enjoyed absent discriminatory hiring
practices.
Obviously merely to require [respondent] to hire
the class three victim of discrimination falls far
short of a “make whole” remedy. A concomitant
award of the seniority credit he presumptively
would have earned but for the wrongful treat-
ment would also seem necessary in the absence of
justification for denying that relief. Without an
award of seniority dating from the time when he
was discriminatorily refused employment, an in-
dividual who applies for and obtains employment
as an OTR driver pursuant to the District Court’s
order will never obtain his rightful place in the
hierarchy of seniority according to which these

7 Albermarle Paper Co. v. Moody, 422 U.S. 405, 418, 95 S.Ct. 2362, 45
L.Ed.2d 280 (1975).

8 This duty is analogous to the equitable duty to eliminate the
continuing effects of past discrimination in voting rights, United
Jewish Org. of Williamsburgh, Inc. v. Carey, supra; Louisiana v. United
States, 380 U.S. 145, 85 S.Ct. 817, 13 L.Ed.2d 709 (1965), or to the courts’
equitable power to correct continued inequities resulting from in-
tentional segregation of schools. Swann v. Charlotte- Mecklenburg Bd. of
Educ., 402 U.S. 1, 91 S.Ct. 1267, 28 L.Ed.2d 554 (1971).

9 For a discussion of the “rightful-place” doctrine, see Local 189,
United Papermakers & Paperworkers v. United States, 416 F.2d 980 (5th
Cir. 1969).

Ta

various employment benefits are distributed. He
will perpetually remain subordinate to persons
who, but for the illegal discrimination, would
have been in respect to entitlement to these
benefits his inferiors. [footnotes omitted].

Id., 424 U.S. at 767-68, 96 S.Ct. at 1265-1266. The
Court made it clear that an award of artificial senior-
ity may not be denied on the ground that it conflicts
with the economic interests of other employees.

[I]t is apparent that denial of seniority relief to
identifiable victims of racial disecrimination on
the sole ground that such relief diminishes the
expectations of other, arguably innocent, em-
ployees would if applied generally frustrate the
central “make-whole” objective of Title VII.
These conflicting interests of other employees
will, of course, always be present in instances
where some scarce employment benefit is dis-
tributed among employees on the basis of their
status in the seniority hierarchy. But, as we have
said, there is nothing in the language of Title
VII, or its legislative history, to show that Con-
gress intended generally to bar this form of
relief to victims of illegal discrimination. ...

Id. at 774, 96 S.Ct. at 1269.

The Supreme Court has never approved the use of
a quota remedy to overcome employment dis-
crimination, but circuit courts have repeatedly sanc-
tioned judicially imposed quotas in certain factual
circumstances. Prior to the 1972 amendments to Title
VII, our circuit approved such a quota. Local 53,
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International Ass'n of Heat & Frost Insulators &
Asbestos Workers v. Vogler, 407 F.2d 1047 (5th Cir.
1969). Accord, United States v. International Broth-
erhood of Electrical Workers, Local 38, 428 F.2d 144,
149-59 (6th Cir.), cert. denied, 400 U.S. 943, 91 S.Ct.
245, 27 L.Ed.2d 248 (1970); United States v. Sheetmetal
Workers Local 36, 416 F.2d 123 (8th Cir. 1969). In
1972, a Senate amendment to overturn this case law
and forbid the use of quota remedies was rejected
two-to-one. Legislative History of Equal Employ-
ment Opportunity Act of 1972 at 1017, 1042-74, 1081,
1714-17 (1972). The bill amending Title VII in 1972
provided:

In any area where the new law does not
address itself, or in any areas where a specific
contrary intention is not indicated, it was as-
sumed that the present case law as developed by
the courts would continue to govern the appli-
cability and construction of Title VII.

Subcom. on Labor of the Senate Com. on Labor and
Public Welfare, Legislative History, supra at 1844.
Since 1972, judicially imposed quota remedies have
been widely approved. United States v. International
Unvon of Elevator Constructors Local 5, 538 F'.2d 1012
(3d Cir. 1976); EEOC v. Local 638, 532 F.2d 821 (2d
Cir. 1976); Boston NAACP v. Beecher, 504 F.2d 1017
(1st Cir. 1974), cert. denied, 421 U.S. 910, 95 S.Ct.
1561, 43 L.Ed.2d 775 (1975); Rios v. Enterprise Asso-
cration Steamfitters Local 638, 501 F.2d 622 (2d Cir.
1974); NAACP v. Allen, 493 F.2d 614 (5th Cir. 1974);
Morrow v. Crisler, 491 F.2d 1053 (5th Cir.) (en banc),

9a

cert. demied, 419 U.S. 895, 95 S.Ct. 173, 42 L.Ed.2d 139
(1974); United States v. N. L. Industries, Inc., 479
F.2d 354 (8th Cir. 1973); Pennsylvania v. O'Neill, 473
F.2d 1029 (3d Cir. 1973) (en banc); Southern Illinots
Builders Association v. Ogilvie, 471 F.2d 680 (7th Cir.
1972); Castro v. Beecher, 459 F.2d 725 (1st Cir. 1972);
Carter v. Gallagher, 452 F.2d 315 (8th Cir.) (en banc),
cert. dented, 406 U.S. 950, 92 S.Ct. 2045, 32 L..Ed.2d 338
(1972). But our courts have not been unaware of the
dangers of granting preferential treatment on the
basis of race:

There are good reasons why the use of racial
criteria should be strictly scrutinized and given
legal sanction only where compelling need for
remedial action can be shown. Norwalk CORE v.
Norwalk Redevelopment Agency, 395 F.2d 920,
931-32 (2d Cir. 1969). Government recognition
and sanction of racial classifications may be in-
herently divisive, reinforcing prejudices, con-
firming perceived differences between the races,
and weakening the government’s educative role
on behalf of equality and neutrality. It may also
have unexpected results, such as the development
of indicia for placing individuals into different
racial categories. Once racial classifications are
imbedded in the law, their purpose may become
perverted: a benign preference under certain
conditions may shade into a malignant prefer-
ence at other times. Moreover, a racial prefer-
ence for members of one minority might result in
discrimination against another minority, a high-
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er proportion of whose members had previously
enjoyed access to a certain opportunity. [foot-
notes omitted].

Assoctated General Contractors of Massachusetts, Inc.
v. Altshuler, 490 F.2d 9, 17-18 (1st Cir. 1973). Three
circuits have refused to approve racial quotas when
the factual circumstances of the past or present
disecrimination did not dictate such an extraordinary
remedy. Patterson v. American Tobacco Co., 535 F.2d
257 (4th Cir. 1976); Chance v. Board of Examiners,
supra;, Watkins v. United Steelworkers of America
Local 2369, 516 F.2d 41 (5th Cir. 1975).

Title VII and Executive Order 1126

Quotas imposed to achieve the “make whole”
objective of Title VII rest on a presumption of some
prior discrimination. There can be no basis for
preferring minority workers if there has been no
disecriminatory act that displaced them from their
“rightful place” in the employment scheme. Several
circuits have noted this distinction, holding that
quotas or preferential treatment merely to attain
racial balance of the work force are unlawful, while
quotas to correct past discriminatory practices are
not. United States v. Wood, Wire & Metal Lath.
International Union Local 46, 471 F.2d 408, 413 (2d
Cir. 1973); Carter v. Gallagher, supra at 329; Con-
tractors Association of Eastern Pennsylvania v. Secre-
tary of Labor, 442 F.2d 159, 173 n.47 (3d Cir.), cert.
dented, 404 U.S. 854, 92 S.Ct. 98, 30 L.Ed.2d 95 (1971);
United States v. Ironworkers Local 86, 443 F.2d 544,
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553 (9th Cir.), cert. denied, 404 U.S. 984, 92 S.Ct. 447,
30 L.Ed.2d 367 (1971); Unauted States v. International
Brotherhood of Electrical Workers Local 38, 428 F.2d
144, 149 (6th Cir.), cert. denied, 400 U.S. 943, 91 S.Ct.
245, 27 L.Ed.2d 248 (1970); Local 53, International
Assoctation of Heat & Frost I. & A. Workers v. Vogler,
supra at 1052. But see FEOC v. American Telephone
& Telegraph Co., 556 F.2d 167 (3d Cir. 1977); and
Associated General Contractors of Massachusetts, Inc.
v. Altshuler, supra (Executive Order 11246 may pro-
vide an alternative justification for racial quotas
totally apart from any violation of Title VII).
Courts also have affirmed quota remedies im-
posed by federal affirmative action programs under
the impetus of Executive Order 11246 and com-
parable state affirmative action programs. Associated
General Contractors of Massachusetts, Inc. v. Altshu-
ler, supra; Contractors Association of FKastern Penn-
sylvania v. Secretary of Labor, supra (the Phila-
delphia Plan); Weiner v. Cuyahoga Community College
District, 19 Ohio St.2d 35, 249 N.E.2d 907 (1969), cert.
denied, 396 U.S. 1004, 90 S.Ct. 554, 24 L.Ed.2d 495
(1970) (the Cleveland Plan); Joyce v. McCrane, 320
F.Supp. 1284 (D.N.J.1970) (the Newark Plan); South-
ern Illinots Builders Association v. Ogilvie, supra (the
Illinois-Ogilvie Plan). The affirmative action prog-
ram mandated by 41 C.F.R. § 60-2 (Revised Order
No. 4) for nonconstruction contractors requires a
“utilization” study to determine minority and female
representation in the work force. Goals for hiring
and promotion must be set to overcome any “under-
utilization” found to exist. The regulation then
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confuses things mightily by declaring that a goal
shall not be considered a device for instituting quotas
or reverse discrimination:

[T]he purpose of a contractor’s establishment
and use of goals is to insure that he meet his
affirmative action obligation. It is not intended
and should not be used to diseriminate against
any applicant or employee because of race, color,
religion, sex, or national origin.

41 C.F.R. §60-2.30. Attempts to distinguish a
numerical goal from a quota have proved illusory,
and most such goals suggested by the OFCC can
fairly be characterized as quotas.

We must judge the legality of Kaiser’s training
ratio in light of both Title VII, with its “make-whole”
objective, and Executive Order 11246, with its man-
date for affirmative action that does not itself dis-
criminate.

197} Labor Agreement

Petitioner Weber complains of Kaiser’s dual sen-
iority system that permits black employees to be
admitted to on-the-job training programs ahead of

taf 8 While serving in the Labor Department, I helped devise
minority employment goals for government contractors.

I now realize that the distinction we saw between goals and
timetables on the one hand, and unconstitutional quotas on the
other, was not valid. Our use of numerical standards in pursuit of
equal opportunity has led ineluctably to the very quotas, guaran-
teeing equal results, that we wished to avoid.

Silberman, The Road to Racial Quotas, Wall St. J., Aug. 11, 1977, at 12.
col. 4.
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white employees with greater seniority. The offend-
ing portions of the 1974 Labor Agreement provide:
It is further agreed that the Joint Committee
will specifically review the minority representa-
tion in the existing Trade, Craft and Assigned
Maintenance classifications in the plants set
forth below, and, where necessary, establish cer-
tain goals and timetables in order to achieve a
desired minority ratio: | Gramercy works listed,
among others].
As apprentice and craft jobs are to be filled,
the contractual selection criteria shall be applied
in reaching such goals; at a minimum, not less
than one minority employee will enter for every
nonminority employee entering until the goal is
reached unless at a particular time there are
insufficient available qualified minority candi-
dates. ..
1974 Labor Agreement, Addendum to Art. 9 dealing
with seniority. The Joint Committee entered into a
Memorandum of Understanding which established a
goal of 39% minority representation in each craft
family at the Kaiser Gramercy plant.!!

The one-for-one ratio was then implemented to
accomplish this goal.

In April, 1974, Kaiser offered bids for on-
the-job training opportunities in the craft fami-

't Mr. Dennis E. English, Kaiser’s Industrial Relations Superin-
tendent at the Gramercy plant, testified that the great majority of all
employees at this plant were hired from the adjacent parishes of St.
James and St. John the Baptist. According to census figures, approxi-
mately forty percent of the total population of these Parishes are
members of minority groups.

Weber v. Kaiser Aluminum Corp., 415 F. Supp. 761, 764 (E.D.La.1976).
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lies of instrument repairman, electrician and
general repairman. Following the terms of the
1974 Labor Agreement, one black and one white
employee were selected on the basis of seniority
within their respective racial groups for the
vacancies in the instrument repairman category.
Similarly, two trainees, one black and one white,
were selected for training in the electrician cate-
gory, and five trainees, three of whom were
black, were selected for the general repairman
positions. In each of these three cases, the most
senior man in his racial group was selected, but
in each case one or more white employees not
selected had greater seniority and would have
been selected had the quota system not been in
effect.

It has been admitted by Kaiser that mem-
bers of minority groups with less seniority than
Mr. Weber and other members of the class were
selected by Kaiser for these programs specifically
to meet the established goal of at least thirty-
nine percent minority representation in each
craft family.

Weber v. Kaiser Aluminum Corp., 415 F.Supp. 761, 764
(E.D.La.1976).

It is undeniable that the 1974 Labor Agreement’s
one-for-one ratio for training eligibility dis-
criminates on the basis of race. In McDonald v. Santa
Fe Trails Transportation Co., 427 U.S. 273, 96 S.Ct.
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2574, 49 L.Ed.2d 493 (1976), the Court held that Title
VII prohibits racial discrimination against white
employees upon the same standards as would be
applicable were they Negroes. 427 U.S. at 278-282, 96
S.Ct. at 2577-2578, 49 L.Ed.2d at 500-01. Accord
Griggs v. Duke Power Co., 401 U.S. 424, 91 S.Ct. 849, 28
L.Ed.2d 158 (1971) (Title VII prohibits preferences
for any groups, minority or majority.

The district court granted injunctive relief
against the complained-of quota system on two
grounds:

(1) Courts may establish affirmative action
programs as a form of relief in Title VII cases,
but when an employer and a union voluntarily
adopt a quota system this violates Title VII.?2
Quota systems must be imposed with great cau-
tion, and only the judictary should be entrusted
with fashioning and administering such relief.

(2) Courts would not mandate a preferential
quota system in these circumstances where the
preferred workers were not identifiable victims
of unlawful hiring discrimination and where in
fact there had been no past discrimination by the
employer.

We disagree with the district court’s reasoning that
what courts may force upon employers in the name of

Sections 703(a) and (d) of Title VII do not prohibit the eourts from
discriminating against individual employees by establishing quota
systems where appropriate. The proscriptions of the statute are
directed solely to employers.

415 F.Supp at 767.
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Title VII employers and unions may not voluntarily
institute. In United States v. Allegheny- Ludlum In-
dustries, Inc., supra, which dealt with consent decrees
eliminating patterns and practices of discrimination
in the steel industry, this court emphasized that
voluntary compliance in eliminating unfair employ-
ment practices is preferable to court action and that
private settlement without litigation is the central
theme of Title VII. See also Pettway v. American Cast
Iron Pipe Co., 494 F.2d 211, 258 (5th Cir. 1974);
Hutchings v. United States Industries, Inc., 428 F.2d
303, 309 (5th Cir. 1970); Culpepper v. Reynolds Metal
Co., 421 F.2d 888, 891 (5th Cir. 1970); Dent v. St.
Louis-San Francisco Railway Co., 406 F.2d 399, 402
(5th Cir. 1969); Oatis v. Crown Zellerbach, 398 F.2d
496, 498 (5th Cir. 1968). But there is strong author-
ity to support the position that courts are not subject
to the same restrictions as employers. Section 703,
which defines unlawful employment practices, does
not limit judicial remedies which are governed by the
broad language of section 706(g) authorizing “‘such
affirmative action as may be appropriate.”
Local 5 contends, however, that the enforcement
provisions in § 706(g) are in effect limited by the
unlawful employment practices prohibitions in
§§ 703(h) and (j). The short answer to that
contention is that § 703 defines violations, not
remedies.
United States v. International Union of Elevator Con-
structors Local 5, supra at 1019. In Franks v. Bow-
man Transportation Co., supra, the Supreme Court
affirmed this view that the definitional section 703(h)
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does not limit relief otherwise appropriate under
section 706(g). We need not now probe into the
distinctions between court-ordered remedies and
permissible remedies voluntarily hammered out in
collective bargaining agreements because we affirm
the district court’s opinion on the second ground that
under the circumstances of this case the hiring ratio
could not be approved even had it been judicially
imposed.

No Prior Discrimination

The district court found, and appellants all but
concede,'3 that Kaiser has not been guilty of any
discriminatory hiring or promotion at its Gramercy
plant:

It was also established by the testimony of Mr.
English [Kaiser’s industrial relations superin-
tendent at its Gramercy plant] that minority
employees at the Gramercy plant accounted for
only 14.8 percent of the total labor force at that
plant, and that in an attempt to increase this
percentage to conform more closely to the per-

13 Appellants argued that because prior craft experience was
formerly required for admittance to on-the-job training and because
minorities lacked such experience due to the discriminatory nature of
craft unions, indeed there had been some prior discrimination at the
Gramercy plant. But only 25 employees were elevated to craft positions
through this training program in the ten years prior to 1974; two of
these were black. We conclude that this program was so limited in
scope that the prior craft experience requirement cannot be character-
ized as an unlawful employment practice, especially when Kaiser was
actively recruiting blacks to its craft families during the same period.
That only three black crafts workers were hired from outside the plant
reflects the general lack of skills among available blacks but does not
reflect any unlawful practice by Kaiser.
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centage of the general population of the commu-
nity, Kaiser began to hire new employees “at the
gate” on a “one white, one black” basis in 1969.
The evidence further established that Kaiser had
a no-discrimination hiring policy from the time
its Gramercy plant opened in 1958, and that none
of its black employees who were offered on-the-job
training opportunities over more senior whate
employees pursuant to the 1974 Labor Agreement
had been the subject of any prior employment
diserimination by Kaiser.

With regard to craft positions, Mr. English
testified that prior to 1974, only five blacks had
been hired into these positions, making the black
craft population only 2-2% percent of the total
Gramercy plant craft population. Although this
figure might suggest that Kaiser had dis-
criminated against blacks when filling craft post-
tions, Mr. English testified that prior to 197},
Kaiser had vigorously sought trained black crafts-
men from the gemeral community. Although its
efforts to secure such trained employees included
advertising in periodicals and newspapers pub-
lished primarily for black subscribers, Kaiser
found it difficult, if not impossible, to attract
trained black craftsmen. (emphasis added).

415 F.Supp. at 764. In the absence of prior dis-
crimination a racial quota loses its character as an
equitable remedy and must be banned as an unlawful
racial preference prohibited by Title VII, § 703(a) and
(d). Title VII outlaws preferences for any group,
minority or majority, if based on race or other
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impermissible classifications, but it does not outlaw
preferences favoring victims of diserimination. A
minority worker who has been kept from his rightful
place by diseriminatory hiring practices may be en-
titled to preferential treatment “not because he is
Black, but because, and only to the extent that, he has
been discriminated against.” Chance v. Board of
Examaners, supra at 999. If employees who have been
arbitrarily favored are deprived of benefits capri-
ciously conferred on them in order that those who
were arbitrarily deprived may receive what they
should, in fairness, have had to begin with, no law is
violated. This is so even if both the class whose rights
are restored and the class required to “move over” are
defined by race—if the original arbitrariness was
defined in that manner. And the reason is that no
one is being favored or disfavored, advantaged or
injured, under these circumstances because of race;
rather, those who have been unjustly deprived receive
their due and those who have been arbitrarily fa-
vored surrender some of the largesse capriciously
conferred on them. That these consequences end by
race is a mere incident of the fact that they began
that way.

Appellants urge this court to approve the on-
the-job training ratio not to correct past employment
discrimination by Kaiser at this plant but to correct a
lack of training blamed on past societal dis-
crimination. For surely it is common knowledge that
many blacks (and others) have suffered arbitrary
discrimination in the society, diserimination still pro-
ducing effects which they carry with them to the

14 Griggs v. Duke Power Co., 401 U.S. 424, 430-31, 91 S.Ct. 849, 28
L.Ed.2d 158 (1971).
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Gramercy plant and elsewhere. Our response is that
unless a preference is enacted to restore employees to
their rightful places within a particular employment
scheme it is strictly forbidden by Title VII. Not all
“hut-for” consequences of racial diserimination war-
rant relief under Title VII. Cf. Local 189, United
Papermakers & Paperworkers v. United States, supra
at 988. Finding no victims of employment dis-
crimination, the Eighth Circuit reversed a racial
hiring quota designed to favor less qualified minority
applicants over more qualified white applicants:
The fact that some unnamed and unknown
White person in the distant past may, by reason
of past racial diserimination in which the present
applicant in no way participated, have received
preference over some unidentified minority per-
son with higher qualifications is no justification
for discriminating against the present better
qualified applicant upon the basis of race.
Carter v. Gallagher, supra at 325. Here we do not deal
with minority workers less qualified as to skills;’5
presumably each employee seeking admittance to on-
the-job training is unskilled for the craft position he
or she seeks. Rather, we are confronted with white
employees who are more senior than selected black
trainees. As noted at the outset, these dual seniority
lists, one for black employees and one for white
employees, are maintained only for purposes of

15 Although ability to perform and physical fitness are factors to be
considered in addition to seniority in admiting employees to on-the-job
training, the amicus brief of the Equal Employment Opportunity
Commission asserts that there was no evidence and no suggestion that
any unsuccessful white bidder had greater ability or was more physi-
cally fit than the successful black bidders.
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selecting on-the-job trainees and do not reflect pref-
erential treatment in layoff, recall, transfer assign-
ments, working conditions or any other benefit. But
the importance of seniority principles in allocating
scarce opportunities such as training for advance-
ment cannot be overlooked.’® And because we deal
here solely with an effect of seniority, it is appropri-
ate to draw the line for application of restorative
justice at the Gramercy plant, rather than at the
larger universe of all Kaiser operations or indeed
about society at large. Seniority is acquired at the
plant and operates on a basis neither larger nor
smaller than the plant. Whatever other effects soci-
etal discrimination may have, it has had—by the
specific finding of the court below—mno effect on the
seniority of any party here. It is therefore in-
appropriate to meddle with any party’s seniority or
with any perquisites attendant upon it, since none
has obtained any unfair seniority advantage at the
expense of any other. Here, unlike in Franks v.
Bowman Transportation Co., supra, there has been no
diseriminatory refusal to hire and therefore, here,
there is no occasion to restore any employee to his
rightful place. Accord Watkins v. United Steelworkers

16 Seniority systems and the entitlements conferred by credits
earned thereunder are of vast and increasing importance in the
economic employment system of this Nation. S. Slichter, J. Healy & E.
Livernash. The Impact of Collective Bargaining on Management, 104-
115 (1960). Seniority principles are increasingly used to allocate
entitlements to scarce benefits among competing employees (“com-
petitive status” seniority) and to compute noncompetitive benefits
earned under the contract of employment (“benefit” seniority). Ibid.
We have already said about “competitive status’ seniority that it “has
become of overriding importance, and one of its major functions is to
determine who gets or who keeps an available job.” Humphrey v. Moore,
375 U.S. 335, 346-347, 84 S.Ct. 363, 11 L.Ed.2d 370 (1964).

Franks v. Bowman Transp. Co., 424 U.S. at 765, 96 S.Ct. at 1265.




?_

22a

of America Local 2369, 516 F.2d 41 (5th Cir. 1975) (a
last-hired, first-fired seniority system resulting in
the layoff of more blacks than whites is not dis-
criminatory where the individuals who suffered the
layoffs were in their rightful place and had never
personally experienced prior employment dis-
crimination); Chance v. Board of Examiners, supra (a
last-hired, first-fired layoff plan which has never
been diseriminatory may not be suspended to permit
black or Puerto Rican supervisors to keep their jobs in
preference to a white supervisor with greater senior-
ity). Where admissions to the craft on-the-job
training programs are admittedly and purely funec-
tions of seniority and the seniority is untainted by
prior discriminatory acts, the one-for-one ratio,
whether designed by agreement between Kaiser and
USWA or by order of court, has no foundation in
restorative justice, and its preference for training
minority workers thus violated Title VII. We concur
in the district court’s opinion that however laudable
the objective of training minority workers, Title VII
clearly proseribes disecriminating against majority
workers:
Undoubtedly, the laudable objective of promot-
ing job opportunities in our society for members
of minority groups has been viewed as a justifi-
cation for the discrimination against other indi-
viduals which almost certainly results from such
programs. Prior to the effective date of the 1964
Civil Rights Act, employers may have been free,
for whatever motivation, to engage in such dis-
criminatory employment practices. Indeed, it
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well may be that employers should be permitted
to discriminate in an otherwise illegal fashion in
order to bring about a national social goal. This
Court, however, is not sufficiently skilled in the
art of sophistry to justify such diserimination by
employers in light of the unequivocable prohibi-
tions against racial discrimination against any
individual contained in Sections 703(a) and (d)
of the 1964 Act.

415 F.Supp. at 769 (original emphasis).

Executive Order 11246

Appellants contend that if this racial quota is not
sanctioned by Title VII it is sanctioned by Executive
Order 11246 and regulations issued by the Office of
Federal Contract Compliance (OFCC) mandating
affirmative action by all government contractors.
Indeed, the district court found that the 1974 collec-
tive bargaining agreement reflected less of a desire
on Kaiser’s part to train black craft workers than a
self-interest in satisfying the OFCC in order to
retain lucrative government contracts.

Appellees respond that because Kaiser has ac-
tively recruited black craft workers it has complied
with the executive requirement of affirmative action
and is not guilty of “underutilization.” They argue
that, properly interpreted, Executive Order 11246
would not require a racial quota in these circum-
stances and that the OFCC improperly threatened
the withdrawal of all federal contracts unless this
racial preference was enacted.




"E_—_

24a

Executive Order 11246, with its implied mandate
for affirmative action on the part of those who would
supply the government with goods or services, has
been upheld as valid executive action. Contractors
Association of Eastern Pennsylvania v. Secretary of
Labor, supra at 166-71 (upholding the “Philadelphia
Plan”); see also Farkas v. Texas Instruments, Inc., 375
F.2d 629 (5th Cir.), cert. dented, 389 U.S. 977, 88 S.Ct.
480, 19 L.Ed.2d 471 (1967). But executive orders may
not override contradictory congressional expressions.
In the famous challenge to executive power in
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579,
72 S.Ct. 863, 96 L.Ed. 1153 (1952), Justice Jackson
divided executive orders into three categories: (1)
those in which the President acts pursuant to express
or implied authorization by Congress, as to which his
authority is at a maximum; (2) those in which the
President acts in the absence of congressional grant
of authority and must rely upon his own independent
powers; and (3) those in which executive action
conflicts with the express or implied will of Congress
and is most vulnerable to challenge.

When the President takes measures in-
compatible with the expressed or implied will of
Congress, his power is at its lowest ebb, for then
he can rely only upon his own constitutional
powers minus any constitutional powers of Con-
gress over the matter. Courts can sustain ex-
clusive presidential control in such a case only by
disabling the Congress from acting upon the
subject. Presidential claim to a power at once so
conclusive and preclusive must be scrutinized
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with caution, for what is at stake is the equilib-

rium established by our constitutional system.

[footnotes omitted].

343 U.S. at 638, 72 S.Ct. at 871. The Third Circuit
first validated the Philadelphia Plan as valid execu-
tive action and then tested it for conflicts with
congressional action, holding that “the Executive is
bound by the express prohibitions of Title VII.” 442
F.2d at 171-72. The Third Circuit held that the
general prohibition against diserimination found in
sections 703(a), (h) and (j) did not prohibit the
affirmative action imposed by the Philadelphia Plan,
given a finding of prior exclusionary practices by the
six trade unions controlling the work force.

Whether Kaiser has already met its affirmative
action burden or not, we are unable to harmonize the
more explicit language of section 703(d), which spe-
cifically prohibits racial classification in admission to
on-the-job training programs, with the affirmative
action imposed here. If Executive Order 11246 man-
dates a racial quota for admission to on-the-job
training by Kaiser, in the absence of any prior hiring
or promotion discrimination, the executive order
must fall before this direct congressional prohibition.

We deny appellants relief, not unmindful of the
delayed opportunities for advancement this will occa-
sion many minority workers but equally aware of our
duty, in enforcing Title VII, to respect the opportu-
nities due to white workers as well. Whatever the
merits of racial quotas—and the short-term and
obvious benefits must not blind us to the seeds of
racial animus such affirmative relief undeniably
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sows'7—Congress has forbidden racial preferences in
admission to on-the-job training programs, and un-
der the circumstances of this case we are not em-
powered by the equitable doctrine of restorative
justice to ignore that proscription.

AFFIRMED.

WISDOM, Circuit Judge, dissenting:

I respectfully dissent.

Today the Court grapples with the question
whether, in a collective bargaining agreement, rec-
ognition of race for remedial purposes in employment
practices is legal “affirmative action” or illegal “re-
verse discrimination”. The majority does not assert
race may never be considered in employment prac-
tices or in other racially tense areas. Over ten years
ago this Court declared, “The Constitution is both
color blind and color conscious”.' Where I differ from
the majority is in my assessment of situations
justifying reliance on race as a basis for decision-
making. Here, the decision-making was by agree-
ment between management and the union, presum-

17 Racial quotas also have been criticized for contributing to the
Balkanization of this country by fostering “the dangerous notion that
ethnie, racial or religious groups are entitled to proportional repre-
sentation in all occupations.”

In hindsight, one can see this was predictable. We wished to
create a generalized, firm, but gentle pressure to balance the
residue of discrimination. Unfortunately, the pressure numerical
standards generate cannot be generalized or gentle; it inevitably
causes injustice.

Silberman, supra at col. 5.

1 United States v. Jefferson County School Board, 5 Cir. 1966, 372
F.2d 836, 876, aff'd on rehearing en banc, 380 F.2d 385, cert. denied sub
nom. Caddo Parish School Board v. United States, 1967, 389 U.S. 840, 88
S.Ct. 67, 19 L.Ed.2d 103. Continuing, we said: “To avoid conflict with
the equal protection clause, a classification that denies a benefit, causes
harm, or imposes a burden must not be based on race. In that sense the
Constitution is color blind. But the Constitution is color conscious to
prevent discrimination being perpetuated and to undo the effects of
past discrimination.” 380 F.2d at 385.
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ably with the blessing of the legislative and executive
branches of government but without benefit of the
judicial branch. “Management and the government
have been our |the unions’] partners in these endea-
vors [to eliminate discriminatory employment prac-
tices] and a great deal of credit must be given to
them for the accomplishments of the past ten years.”
Bredhoff, Affirmative Action in a Declining Econo-
my: Seniority and Incumbent Majority, in Federal
Bar Association, An Equal Employment Opportunity
Practice Guide, 118, 119 (1977). The third party
beneficiaries of these joint endeavors and agreements
are the disadvantaged minorities.

There are three independent legal justifications
for these defendants’ actions. I must therefore
dissent.

I

The majority accurately and completely presents
the facts of this case. A look at the facts from a
different point of view, however, is needed to put the
defendants’ actions in the proper perspective.

This action was brought by a white worker at the
Kaiser Aluminum and Chemical Corporation [Kai-
ser] plant in Gramercy. Gramercy, a town with a
population of about 2000, is in St. James Parish,
Louisiana, about fifty miles northwest of New Or-
leans. The Gramercy plant was opened by Kaiser in
1958. Workers at that plant, as in other Kaiser
plants, are represented by the United Steelworkers
of America [the Union]. St. James and the adjacent
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parishes had a minority population of about 43 per-
cent at the time of trial. The workforce in those
parishes was estimated at 39 percent black.2 At the
time of trial the Kaiser workforce at Gramercy was
14.8 percent black. This was a sharp increase from
1969, when, under federal government pressure,
Kaiser began hiring at the gate on a one-to-one
black to white ratio. At that time the Kaiser work-
force was approximately 10 percent black.3 Before
1969 the plant had hired unskilled labor at the gate
by choosing “‘the most qualified”. There was evidence
at the trial from two Kaiser personnel officials that
Kaiser had never discriminated by race at its Gram-
ercy plant.

After the 1969 action, Kaiser was still concerned
about the low percentage of black craftsmen at its
plant. Prior to 1974 only five of the approximately
290 craftsmen at the plant were black. The company
made strenuous but unsuccessful efforts to attract
more black craftsmen. Pressure from the federal
government continued, not just at the Gramercy
plant but nationally. Kaiser and the Union discussed
the problem in negotiations leading to their 1974
collective bargaining agreement.

2 The plan in question applied to blacks, other minority groups, and
women. However, at Gramercy its application thus far has involved
only blacks. For convenience, I use the term “blacks” both in the
specific Gramercy situation and in other situations, when a more
complete statement would include the other affected groups.

3The record shows that the Gramercy plant has experienced an
increase in black employment of about one percent of their total
workforce per year since 1969. Although there was no direct evidence
about the percentage of black employees in 1969, extrapolation from
those figures produces an estimate that about 10 percent of the Kaiser
workforce at Gramercy was black in 1969. Appendix at 123-24, 129-30,
137.
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Both sides were under pressure in 1974. The
company feared federal action through the Office of
Federal Contracts Compliance, the agency charged
with enforcing Executive Order 11246. Both Kaiser
and the Union feared private Title VII actions,
brought by blacks on the basis of crafts employment.
The contractual provision set out by the majority
resulted. It was incorporated in the national collec-
tive bargaining agreement, governing fifteen Kaiser
plants across the country. Very similar provisions
were included in the Union’s contracts with the other
two major American aluminum producers, Reynolds
Metals and ALCOA.4

A similar provision was also contained in the
national steel producers settlement, approved by this
Court in United States v. Allegheny-Ludlum In-
dustries, Inc., 5 Cir. 1975, 517 F.2d 826. The govern-
ment had investigated racial diserimination by the
country’s nine major steel producers. The govern-
ment, the producers, and this same union conducted
intensive negotiations. After six months of negotia-
tions, the government filed a pattern and practice
suit against the Union and the nine producers. Si-
multaneously, two consent decrees were filed. The
first decree, entered in April 1974 provided:

All permanent vacancies in apprenticeships and
in entry level jobs in lines of promotion contain-
ing occupations which in fact lead to craft jobs,

4 Both companies entered this action as amici curiae, asserting an
interest in the litigation because collective bargaining agreements to
which they are parties contain similar provisions. ALCOA Brief at 1,
Reynolds Brief at 1.
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shall be filled on a plant-wide basis from among
qualified bidding employees. .. In order to meet
the implementing ratio [50 percent]|, seniority
factors shall be applied separately to each group
for whom timetables are established and to all
other employees.
United States v. Allegheny- Ludlum Industries, Inc.,
Consent Decree I, BNA FEP Manual, 431: 125, 138-39
(1974). Although that decree had not been entered
at the time of the agreement in question here, there
was testimony that the Kaiser agreement was in-
fluenced by the Allegheny-Ludlum negotiations.5
The Union was a party to both agreements.

I1.

The district court rested its decision on two
grounds. First, it held that Title VII prohibited
completely any privately imposed “quotas”. Alterna-
tively, it found this plan illegal because a court would
not have imposed it as a remedy in the circumstances
this case presents. The majority properly rejects the
first ground. As Judge Gee points out, that position
would completely contradict the emphasis Congress
laid on voluntary conciliation under Title VII. See
Albemarle Paper Co. v. Moody, 1975, 422 U.S. 405, 417-
18, 95 S.Ct. 2362, 45 L.Ed.2d 280; Alexander v.
Gardner-Denver Co., 1974, 415 U.S. 36, 44, 94 S.Ct.
1011, 39 L.Ed.2D 147. The majority, however, accept-
ed the district court’s second ground, and agreed that

5 See Appendix at 152 (Thomas Bowdle, Kaiser’s Director of Equal
Opportunity Affairs). 131 (Dennis English, Industrial Relations Su-
pervisor at Gramerey).
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this plan would not have been imposed by a court.s
The Court accepted that conclusion largely on the
strength of the district judge’s finding that the
defendants had not engaged in discrimination in the
past at Gramercy. I believe that the majority has
judged the defendants’ actions by the wrong stan-
dard.”

The majority’s standard produces indirectly what
the distriect court’s first ground established di-
rectly—an end to voluntary compliance with Title
VII. The employer and the union are made to walk a
high tightrope without a net beneath them. On one
side lies the possibility of liability to minorities in
private actions, federal pattern and practice suits,
and sanctions under Executive Order 11246. On the
other side is the threat of private suits by white
employees and, potentially, federal action. If the
privately imposed remedy is either excessive or in-
adequate, the defendants are liable. Their good faith
in attempting to comply with the law will not save
them from liability, including liability for back pay.

6 The majority opinion leaves in question the status of consent
decrees. These decrees, like the one approved by this Court two years
ago in Allegheny- Ludlum, may be entered without extensive fact-
finding by the district court. If consent decrees are immune from the
majority’s test, friendly suits would offer employers an easy way to
circumvent the holding of this opinion. If they are not immune, the
district court, before accepting the consent decree, will be forced to
determine the existence and extent of past discrimination by the
defendants.

7 For reasons detailed below, at slip opinion at 683-689, -
e I believe that the district court’s finding that there was no prior
discrimination at the Gramercy plant is highly questionable. Even
under the majority’s standard, the district court must be reversed if
that finding is clearly erroneous. Rule 52(a) F.R.Civ.P. My dis-
agreement with the standard the majority applies makes it unneces-
sary to determine whether this finding falls within Rule 52(a).
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See Albemarle Paper Co. v. Moody, 1975, 422 U.S. 405,
422-23, 95 S.Ct. 2362, 45 L.Ed.2d 280.

Divining the result a court would reach in any
litigation is no small problem. In Title VII litigation
it is particularly serious, in spite of the earnest
efforts of courts, including this Court, to clarify the
law. Different courts may apply the law in arguably
proper distinet ways. Furthermore, decisions in these
cases are fact-sensitive. An employer or a union
must not only be sure of the law, but must be
confident of what facts will be found. Those problems
afflict an employer with a single plant. Kaiser and
the Union faced a more difficult situation. They were
writing a national contract, covering 15 different
plants. Each plant has its own area, its own history.
Fifteen separate legal opinions would be required
because, under the majority’s approach, each plant
will be judged on its own facts. To complicate
matters further, many companies, including Kaiser,
operate in several federal circuits. If the inter-
pretation of Title VII law varies among the circuits, a
national agreement is even more difficult.

The majority’s standard will lead to less volun-
tary compliance with Title VII. Employers and
unions would be liable unless they instituted exactly
what a reviewing court felt should have been in-
stituted. They could either bring declaratory judg-
ment actions, or wait to be sued. Under either
alternative, our dockets would be filled with more
Title VII suits, the Congressional emphasis on volun-
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tary conciliation would be frustrated, and the elimi-
nation of the blight of racial discrimination would be
still further delayed.

In this case of first impression,8 we should not
hold these defendants to so strict a standard. If an
affirmative action plan, adopted in a collective
bargaining agreement, is a reasonable remedy for an
arguable violation of Title VII, it should be upheld. A
zone of reasonableness, within which the employer
and the union would be sheltered from liability,

8 The Supreme Court expressly reserved the question of the va-
lidity of “affirmative action programs” when it held that Title VII
applied to white male workers. McDonald v. Santa Fe Trail Trans-
portation Co., 1976, 427 U.S. 273, 281 n. 8, 96 S.Ct. 2574, 49 L.Ed.2d 493.
The Courts of Appeals have considered and rejected “quotas” in some
cases where such relief was sought in the district courts. See, e. g.,
Chance v. Board of Examiners, 2 Cir. 1976, 534 F.2d 993, cert. dented,
UES, , 97 S.Ct. 2920, 53 L.Ed.2d 1060, Watkins v. United
Steelworkers of America, 5 Cir. 1975, 516 F.2d 41; Waters v. Wisconsin
Steel Works, 7 Cir. 1974, 502 F.2d 1309, cert. denied, 1976, 425 U.S. 987, 96
S.Ct. 2214, 48 L.Ed.2d 823. Several lower courts have considered
voluntarily instituted preferential hiring in light of Title VII. See
Cramer v. Va. Commonwealth University, 1976, E.D.Va., 415 F.Supp.
673; Reeves v. Eaves, 1976, N.D.Ga., 411 F.Supp. 531. Cf. Anderson v. San
Francisco School Unified District, 1972. N.D.Cal., 357 F.Supp. 248 (not
governed by Title VII); Flanagan v. Georgetown University, 1976,
D.D.C., 417 F.Supp. 377 (distribution of scholarship funds, governed by
Title VI).

The Supreme Court has held that race may “be considered in
formulating a remedy” (North Carolina State Board of Education
v. Swann, 1971, 402 U.S. 43, 46, 91 S.Ct. 1284, 1286, 28 L.Ed.2d 586);
in devising remedies, seniority credits for past discrimination
(Franks v. Bowman Transportation Co., 1976, 424 U.S. 747, 96 S.Ct.
1251, 47 L.Ed.2d 444); in carrying out a prophylactic program to
prevent racially disadvantageous outcomes, whether or not they
violate the Constitution (United Jewish Organizations of Williams-
burgh, Inc. v. Carey, 1977, 430 U.S. 144, 97 S.Ct. 996, 51 L.Ed.2d 229,
in avoiding racially disproportionate effects of employment testing
practices (Albemarle Paper Co. v. Moody, 1975, 422 U.S. 405, 95 S.Ct.
2362, 45 L.Ed.2d 280).




34a

would encourage private settlements.? If this stan-
dard were applied to the case before us, we should
reverse.

In spite of the district court’s finding that the
defendants had not discriminated against blacks at
Gramercy, there were arguable violations. The dis-
trict court made its finding on the basis of testimony
from two Kaiser personnel officials. The defendants
were never required to rebut a prima facie case,
proved statistically, because the statistics were never
analyzed by the district court.’ The reason for the
lack of analysis is clear: no litigant wanted to see past
diserimination found. The plaintiffs knew it would
weaken their case. Kaiser and the Union could only
admit past discrimination by strongly inviting pri-
vate suits by blacks. Although the trial below was in
no way collusive, the defendants could well have
realized that a victory at the cost of admitting past
diserimination would be a Pyrrhic victory at best. In
the district court no one represented the separate
interests of the minority employees of Kaiser, the

9 We need not consider in this case the validity of a settlement if
actual, as opposed to arguable, discrimination is found by a reviewing
court. Even if such a settlement were given no effect, voluntary
compliance would be encouraged because the employer would be pro-
tected from suits from at least one side.

10 Usually, a statistical showing of a significant discrepancy be-
tween the percentage of minority group members employed and the
percentage of the minority group members in the relevant labor
market is sufficient to make a prima facie case for a violation. See
International Brotherhood of Teamsters v. United States, 1977, — —
Us. : , 97 S.Ct. 1843, 1856, 52 L.Ed.2d 396, Wade v.
Mississippi Cooperative Extension Service, 5 Cir. 1976, 528 F.2d 508,
516-17; United States v. Hayes International Corp., 5 Cir. 1972, 456 F.2d
112, 120. See also Hazelwood School District v. United States, OIS .
U.S. , - 97 S.Ct. 2736, 2741-2744, 53 L.Ed.2d 768, 777-
80; Dothard v. Rawlinson, 1977, US. , - 97 S.Ct.
2720, 2726-2728, 53 L.Ed.2d 786, 797-98.
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only people potentially interested in showing past
discrimination. It is not surprising, therefore, that
no party fully analyzed the facts within the context
of Title VII. Such an analysis would show three
possible or probable violations.

First, Kaiser may have discriminated against
blacks for unskilled jobs. The evidence showed that
although 39 percent of the area workforce was black,
only 14.8 percent of Kaiser’s employees in 1974 were
black. That was an increase from around 10 percent
in 1969. The testimony that Kaiser had hired ‘“‘the
best qualified” before 1969 left open the possibilities
that Kaiser had determined qualifications through
nonvalidated tests,’ or impermissibly subjective pro-
cesses. 2 The statistics here constituted a prima facie
case of discrimination.’d The district court did not
require and the defendants did not present any
evidence in rebuttal. Such discrimination would be
linked to this case because in the absence of that
discrimination, more blacks could have entered a
training program based solely on seniority.4

1 See 42 U.S.C. § 2000e-2(h) (1970); Griggs v. Duke Power Co., 1971,
401 U.S. 424, 91 S.Ct. 849. 28 L.Ed.2d 158; Albemarle Paper Co. v. Moody,
1975, 422 U.S. 405, 425-36, 95 S.Ct. 2362, 45 L.Ed.2d 280; James v.
Stockham Valves & Fittings Co., 5 Cir. 1977, 559 F.2d 310, 334-40;
Pettway v. American Cast Iron Pipe Co., 5 Cir. 1974, 494 F.2d 211, 221.

2 See James v. Stockham Valves & Fittings Co., 5 Cir. 1977, 559 F.2d
310, 345-47; Bolton v. Murray Envelope Co., 5 Cir. 1974, 493 F.2d 191,
195; Rowe v. General Motors Corp., 5 Cir. 1972, 457 F.2d 348, 359; United
Statgs v. Jacksonville Terminal Co., 5 Cir. 1971, 451 F.2d 418, 442, cert.
denied, 1972, 406 U.S. 906, 92 S.Ct. 1607, 31 L.Ed.2d 815.

18 Compare Dothard v. Rawlinson, 1977, US. ’ , 97
S.Ct. 2720, 2726, 53 L.Ed.2d 786, 797 (relevant labor market 36.89

Percent female, employees only 12.9 percent female establishes prima
facie case).

A Qompare this Witl_l the majority’s ground for rejecting societal
dlspx:1mmat10n as a justification for this program, supra at pp. slip
opinion at pp. 680-681, -




Second, the requirement that employees have
prior experience in the crafts to enter the limited
training program in effect before 1974 may have
violated Title VII. Only two of 28 employees trained
under that program were black. While there was
evidence that each year of a worker’s experience
saved the company money, no effort was made to
present contrary evidence. The judge simply accept-
ed the statement that prior experience was a business
necessity validating the requirement in spite of pos-
sible differential effects on blacks and whites. The
business necessity defense, however, is narrow. The
fact that it may be cheaper or more convenient to use
a criterion with divergent impact is not enough to
justify its use. See Watkins v. Scott Paper Co., 5 Cir.
1976, 530 F.2d 1159, 1168, 1179-83, cert dented, 1976,
429 U.S. 861, 97 S.Ct. 163, 50 L.Ed.2d 139; United
States v. Bethlehem Steel Corp., 2 Cir. 1971, 446 F.2d
652, 662-65; Local 189, United Papermakers and
Paperworkers v. United States, 5 Cir. 1969, 416 F.2d
980, 989-91 cert. denied, 1970, 397 U.S. 919, 90 S.Ct.
926, 25 L.Ed.2d 100. See also Jones v. Lee Way Motor
Freight, 10 Cir. 1970, 431 F.2d 245, cert. denied, 1971,
401 U.S. 954, 91 S.Ct. 972, 28 L.Ed. 237; Pettway v.
American Cast Iron Pipe, 5 Cir. 1974, 494 F.2d 211;
Buckner v. Goodyear Tire and Rubber, 1972, N.D.Ala.,
339 F.Supp. 1108, aff'd without opinton, 5 Cir. 1973,
476 F.2d 1287 (three cases where training programs
were tested against the business necessity standard).
Cf. E.EE.O.C. v. New York Times Broadcasting Service,
6 Cir. 1976, 542 F.2d 356 (prior experience not a valid
requirement when the previous employer prevented
the discriminatees from acquiring experience).

The majority tries to avoid this content by asser-
ting that the program was “to limited in scope” to be
characterized as an unlawful practice. The size of the
program may be relevant to the weight to be given
the statistics describing it, but the small impact of an
action provides no immunity. See McDonald ». Sante
Fe Trail Transportation Co., 1976, 427 U.S. 273, 96
S.Ct. 2574, 49 L.Ed.2d 493 (two people); Green v.
McDonnell Douglas Corp., 1973, 411 U.S. 792, 93 S.Ct.
1817, 36 L.Ed.2d 668 (one person). If past experience
does not satisfy the business necessity requirement,
and if more whites than blacks had past experience,
then a serious question of Title VII liability is raised
even if only one position is at stake.

Third, the requirement of any training for some
craft jobs may be illegal. While this claim would be
the most easily refuted by an employer, no refutation
was even attempted. In light of the extremely
narrow scope of the business necessity exception,
some rebuttal would be necessary.

The district judge accepted Kaiser’s claims of
nondiscrimination. It appears from the record that
Kaiser did act in good faith. The company made
admirable attempts to recruit black craftsmen, and
responded strongly to the problem with its unskilled
labor force in 1969. Good faith, however, is not a
defense to Title VII. Although the three potential
violations discussed above may not make the district
court’s finding “clearly erroneous” in the sense con-
templated by Rule 52(a), F.R.Civ.P., arguable viola-
tions clearly existed.
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To immunize this plan the defendants should also
be required to show that the plan is a reasonable
remedy. The similar provisions required by courts in
Title VII litigation demonstrate that this relief can
be reasonable. See, e. g., Rios v. Enterprise Association
Steamfitters Local 638, 2 Cir. 1974, 501 F.2d 622
United States v. Ironworkers Local 86,9 Cir. 1971, 443
F.2d 544, cert. denied, 1971, 404 U.S. 984, 92 S.Ct. 447,
30 L.Ed.2d 367; Buckner v. Goodyear Tire and Rubber
Co., 1972, N.D.Ala., 339 F.Supp. 1108, aff’d without
opinion, 5 Cir., 476 F.2d 1287. Cf. Southern Illinots
Builders Association v. Ogilvie, 7 Cir. 1972, 471 F.2d
680, upholding a similar program under the Execu-
tive Order and United States v. Allegheny-Ludlum
Industries, Inc., 5 Cir. 1975, 517 F.2d 826, upholding a
similar program as part of a consent decree. Three
other factors add weight to that conclusion.

First, the plan was negotiated by the employer
and the union. The privileges which federal law
grants a union as the representative of the covered
workers carry with them the duty to represent in
good faith the interests of all the workers. See Steele
». Louisville & N. Rwy. Co., 1944, 323 U.S. 192, 65 S.Ct.
226, 89 L.Ed. 173 (Railway Labor Act); Ford Motor
Co. v. Huffman, 1953, 345 U.S. 330, 73 S.Ct. 681, 97
L.Ed. 1048; Humphrey v. Moore, 1964, 375 U.S. 335, 84
S.CT. 863, 11 L.ED.2D 370; Vaca v. Stpes, 1967, 386
U.S. 171, 87 S.Ct. 903, 17 L.Ed.2d 842. An affirmative
action plan should be less suspect when negotiated
between employer and union. The union’s duty to
represent white workers, who may often be, as here, a
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majority of the bargaining unit, serves as a check on
the fairness of the plan.1s

Second, the kind of relief given reduced the
impact on white workers. Our Court and the Su-
preme Court have adopted the “rightful place” theory
for remedying discrimination. See International
Brotherhood of Teamsters v. United States, 1977, :
RS, : , 97 S.Ct. 1843, 1873-75, 552 L.Ed.2d
396, 437-441; Local 189, United Papermakers and
Paperworkers v. United States, 5 Cir. 1969, 416 F.2d
980, cert. dened, 1970, 397 U.S. 919, 90 S.Ct. 926, 25
L.Ed.2d 100; Gamble v. Birmingham Southern R.R. Co.,
5 Cir. 1975, 514 F.2d 678, 683; Bing v. Roadway
Express, Inc., 5 Cir. 1973, 485 F.2d 441. Other circuits

b’ The Union's inﬂpence can be seen in the provisions which give
white e'mp!oyees' a significant share of these new opportunities. One of
t}'lf' Ul}lon Is( major goals was to provide more advancement opportu-
nities for Kaiser employees in place of workers hired off the

0 st s
Appendix at 152. b

The Union’s c_iuty to bargain in good faith for all its members does
npt pre_vent' it from fairly advancing the national policy against
discrimination, even if that requires assisting some of its members
more than others.

Cerﬁalply there is no argument that the award of retroactive
seniority to the victims of hiring diserimination in any way
deprives other employees of indefeasibly vested rights conferred
by the employment contract. This Court has long held that
employee exp_ectations arising from a seniority system agreement
may be modified by statutes furthering a strong public policy
interest . . . The Court has also held that a collective bargaining
agreement may go further, enhancing seniority status of certain
emplqyees fqr purposes of furthering public policy interests beyond
Wha’_c is required by statute, even though this will to some extent be
detrlmeqtal to t}}e gxpectations acquired by other employees under
the previous seniority agreement. .. And the ability of the union
and employe_r voluntarily to modify the seniority system to the end
of gmelloyatl'ng the effects of past racial diserimination, a national
pohcy objective of “the highest priority”: is certainly no less than
n other areas of public policy interests.

Franks v. Bowman Trans ;
3 portation Co., 1976, 424 U.S.
S.Ct. 1251, 1271, 47 L.Ed.2d 444, 469-70. R o5
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also adopted the rightful place theory as a fair
solution. See, e. g., United States v. Navajo Freight
Lines, 9 Cir. 1975, 525 F.2d 1318; Reed v. Arlington
Hotel Co., 8 Cir. 1973, 476 F.2d 721, cert. dented, 1973,
414 U.S. 854, 94 S.Ct. 153, 38 L.Ed.2d 103 (remedy
must consider the interests of both groups); United
States v. Bethlehem Steel Corp., 2 Cir. 1971, 446 F.2d
652, 659.
The rightful place remedy was originally seen as
a compromise among three competing theories:
“freedom now”, “rightful place”, and “status quo”.
Local 189, 416 F.2d at 988. The “freedom now”’
remedy would have displaced white workers in an
effort to completely eliminate the effects of past
diserimination. The “status quo” remedy would pro-
tect all the expectations acquired by white workers.
The “rightful place” theory did not attempt to dis-
place white workers, but required that any future
actions be untainted by past discrimination. Since
that time, some judges have expressed reservations
about ordering relief which put too great a burden on
white employees to assist blacks: “robbing Peter to
pay Paul”. Franks v. Bowman Transportation Co.,
1976, 424 U.S. 747, 781, 96 S.Ct. 1251, 47 L.Ed.2d 444
(Burger, C. J., dissenting). See id., 424 U.S. at 787-
91, 96 S.Ct. 1251 (Powell, J., dissenting and con-
curring). The most prominent recent cases where a
court refused to order a “quota” remedy involved lay-
offs, when such a quota would have meant that whites
would have lost their jobs in deference to less senior
blacks. See Chance v. Board of Examiners, 2 Cir. 1976,
534 F.2d 993, cert. denied, 1977, ___ U.S. 9%
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S.Ct. 2920, 53 L.Ed.2d 1060; Watkins v. United Steel-
workers of America, 5 Cir. 1975, 516 F.2d 41; Jersey
Central Power & Light Co. v. IBEW, 3 Cir. 1975, 508
F.2d 687, vacated and remanded, 1976, 425 U.S. 937, 96
S.Ct. 2196, 48 L.Ed.2d 812, on remand, 3 Cir., 542 F.2d
8; Waters v. Wisconsin Steel Works, 7 Cir. 1974, 502
F.2d 1309, cert. denied, 1976, 425 U.S. 997, 96 S.Ct.
2214, 48 L.Ed.2d 823; Anderson v. San Francisco
School Dustrict, 1972, N.D.Cal.,, 357 F.Supp. 248; cf.
Kirkland v. New York State Dept. of Correcti;nal
Services, 2 Cir. 1975, 520 F.2d 420 (quotas should not
be imposed when identifiable white “victims” of the
remedy exist).

In the instant case entirely new rights were
created by the plan. None of the white or black
emp.loyees affected by this proposal had any chance to
receive craft training from Kaiser before the 1974
Agx.'eement. Only those workers with prior ex-
perience had been eligible for training, and that bool
had been exhausted. No white workers lost their jobs
none had expectations disappointed. Instead, th(;
defendants created entirely new expectations in all
the. employees, without harming the chances of any
Kaiser employee for such training.

. Finally, the plan is reasonable because it allows
significant white participation. Although the fastest
Way to. remedy past discrimination would have been
to institute a training program just for blacks,6 the
Agreement provides that 50 percent of the workers

6 A program of pre-trainin i i
C ; g preparation exclusively f
;V&gi:p[l)ggved by this Court in Buckuner v. Goodyear Tire amsil Rgcll;b]zia(c}'lgs
P 11%,84716 F.2d 1287, affd without opinion, 1972, N.D.Ala., 339
p. . In a dissenting opinion strenuously attacking the u,se of

(footnote continued)
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trained will be white. Every Kaiser employee can
benefit from the program. It is true that black
employees receive more than their white colleagues,
but the black employees arguably faced racial dis-
crimination at Kaiser’s hands—the white workers
did not. This white participation makes the plan
more reasonable. See Carter v. Gallagher, 8 Cir. 1972,
452 F.2d 315 (en banc), cert. dented, 1972, 406 U.S.
950, 92 S.Ct. 2045, 32 L.Ed.2d 338; United States v. N.
L. Industries, 8 Cir. 1973, 479 F.2d 354; Patterson v.
Newspaper Deliverers’ Union, 2 Cir. 1975, 514 F.2d
767, 778, 775, cert. denied, 1976, 427 U.S. 911, 96 Gt
3198, 49 L.Ed.2d 1203.

Thus, the 1974 Agreement was a reasonable re-
sponse to the situation. The defendants were faced
with arguable violations of Title VII, federal govern-
ment pressure, and the impending steel industry
settlement. They created an affirmative action plan
which aided all Kaiser employees while particularly
assisting minority group members. We should not
upset their efforts.'?

(footnote continued)

quota remedies, Judge Hays of the Second Circuit stated that training
programs exclusively for blacks were legitimate affirmative action.
Rios v. Enterprise Ass'n Steamfitters Local 638, 2 Cir. 1974, 501 F.2d 622,
637.

17 One advantage of the standard I propose is that it takes the
reasonableness of the remedy into consideration. The majority is
concerned mainly with the existence of past discrimination. Onee such
discrimination is found, the only question appears to be whether a
district court could have imposed such a remedy. A district court’s
remedial authority in Title VII is extremely broad.

“The provisions of this subsection [§ 706(g)] are intended to give

the courts wide discretion exercising their equitable powers to

fashion the most complete relief possible.”
118 Cong.Rec. 7168 (1972), Section-by-Section Analysis of Equal Em-
ployment Opportunity Act of 1972. The standard proposed in this
dissent would limit private parties more than §706(g) limits the
judiciary by requiring that the remedy be “reasonable”.
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II1.

The defendants’ actions may also be upheld as a
proper response to societal discrimination against

blacks. The majority avoids the merits of this con-
tention.

The Court does not deny that discriminaiton by
craft unions may have had a major effect on the
number of black craftsmen. The majority, however
focuses on the question of seniority. Those aﬂ'ected
by the claimed discrimination are now unskilled
workers. Because of the lower court’s determination
that there was no discrimination at Kaiser’s Gram-
ercy plant, those unskilled workers have a seniority
status which is unaffected by past discrimination.
The majority then concludes that past diserimination
?annot Justify modification of this untainted senior-
1ty system to produce the job training ratios used.

“Where admissions to the craft on-the-job
training programs are admittedly and pure-
ly functions of seniority and that seniority is
untainted by prior discriminatory acts, the
one-for-one ratio, whether designed by
agreement between Kaiser and USWA or by
o.rder of court, has no foundation in restora-
tlYe Justice, and its preference for training
minority workers thus violates Title VII.”

The majority’s error is in its last step. It con-
nects the ratio with a change in the seniority system,

Eult that'misses the point. Seniority was the system
Oluntarily adopted by the defendants to allocate
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scarce opportunities within the black and white em-
ployee groups created by this plan. Although senior-
ity is a major tool in modern labor relations, it is a
voluntary tool. Unions and employers may agree on
other methods of allocation. If, for example, the
training program had provided that training
opportunities would be divided among able black and
white workers by two separate lotteries, the major-
ity’s error would be clear. Although the past dis-
crimination against blacks would not in any way
affect their lottery numbers, that would have no
implications for the validity of the program. The
program stands or falls on its separation of workers
into two racial pools for assignment to job training.
The way that workers are then selected from within
those pools is irrelevant. Admissions were not
“admittedly and purely functions of seniority”, they
were functions of race first, then seniority. No other
situation existed before 1974, because there was no
such training program before the 1974 Agreement.
The only training program that existed then made
admission a function of experience, not seniority.
The Court cannot avoid the merits of the defendants’
assertion—societal discrimination justifies this plan.

Therefore, I am forced to confront directly the
relationship between societal discrimination and
Title VII. This is best dealt with by considering two
subsidiary questions: May employers compensate em-
ployees for societal discrimination, and may race be
used as a sign of societal discrimination?

Although the first question does not appear to
have been passed upon in the courts, the answer
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should be “yes”. While the government might not be
able to require that restorative justice be done, nei-
ther should it prevent it. Title VII prohibits only
diserimination by race, sex, religion, or national ori-
gin. In other respects the discretion of the employe
remains. There should be no objection to an employer
preferring, for whatever reasons, employees who
have faced discrimination. See slip opinion at 679,
majority opinion at .

The second question is more difficult. If employ-
ers may assist those victimized by past dis-
crimination, may they use race as a proxy for the
existence of such discrimination? A broad acceptance
of that proposition could have drastic effects. Most of
the ethnic groups represented in this country have
been discriminated against at one time or another.
If Americans of Irish, Italian, Jewish, or German
extraction were allowed employment preferences as
compensation for undoubted past societal dis-
crimination, Title VII would be eviscerated.

Yet a negative answer to that question would
also have serious implications. Acknowledged and
damaging past discrimination would be without a
private remedy in employment training. Unless a
member of a minority group could show explicit
discrimination, the laws that forbid future dis-
crimination by employers would also forbid corrective
action for past discrimination by others. If a large
number of the people involved are not able to show
this specific discrimination, then the group will be
caught in the cycle caused by discrimination. The
future laps of the race will be of equal length, but
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blacks, Latin-Americans, Asian-Americans, and
women will have to start behind the other com-
petitors.

In the present case the problem is clear. The
history of discrimination in the trades is a sorry
record of continual exclusion of women and minor-
ities.’® Yet how many of the excluded workers could
prove that they had applied for and been refused
crafts jobs or training? How many have been de-
terred by the knowledge of their exclusion from even
attempting to find crafts jobs? In some circumstances
it is possible to determine whether a particular per-
son has been harmed by discrimination, and to pro-
vide relief to that person. Here we know the dis-
crimination existed, statistics show that it was effec-
tive, but it is difficult to identify individual victims.
That situation would prevail against Title VII suits
directly against the discriminating unions or in situ-
ations similar to the one this case presents, where
third parties seek to compensate for the dis-
crimination. The result would be a wrong without a
remedy.

18 Judicial findings on discrimination in crafts are so common as to
make it a proper subject for judicial notice. See, e. g., United States v.
International Union of Elevator Constructors, 3 Cir. 1976, 538 F.2d 1012;
Associated General Contractors of Massachusetts v. Altshuler, 1 Cir. 19783,
490 F.2d 9, cert. denied, 1974, 416 U.S. 957, 94 S.Ct. 1971, 40 L.Ed.2d 307;
United States v. Wood, Wire and Metal Lathers, 2 Cir. 1973, 471 F.2d 408,
cert. denied, 1973, 412 U.S. 939, 93 S.Ct. 2773, 37 L.Ed.2d 398; Southern
Llinois Builders Association v. Ogilvie, 7 Cir. 1972, 471 F.2d 680;
Contractors Association of Eastern Pennsylvania v. Secretary of Labor, 3
Cir. 1971, 442 F.2d 159; cert. dented, 1971, 404 U.S. 854, 92 S.Ct. 447, 30
L.Ed.2d 367; Local 53 of International Association of Heat & Frost, etc. v.
Vogler, 5 Cir. 1969, 407 F.2d 1047; Buckner v. Goodyear, 1972, N.D.Ala.,
339 F.Supp. 1108, affd without opinion, 5 Cir. 1973, 476 F.2d 1287.

The “home town plans”, favored by recent Secretaries of Labor as

an alternative to the Philadelphia-type plans, have not brought a great
improvement. N. Y. Times, October 16, 1977 § 4, at 2, Col. 4.
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Some measures to compensate for past dis-
crimination are provided by law currently. The
federal government provides by statute a number of
preferences for minorities.'® Closer to this case, em-
ployment discrimination law itself imposes require-
ments on employers which can be viewed only as
compensation for racial isolation and its effects.
Thus, Title VII's requirement that employment tests
must be validated does not require a finding that the
employer chose the tests to produce discrimination,
nor a finding that the employer produced the condi-
tions that caused lower minority scores on the tests.
Instead, it rests on a Congressional purpose not to
allow the effects of past discrimination to affect
employment decisions when those effects are not job-
validated. Similarly, special recruiting efforts aimed
at minority groups, often imposed under affirmative
action programs,2° are not conditioned on a showing
that the employer intentionally selected the “white”
media for recruiting. Instead, it is an effort to
compensate for the isolation of minority groups from
the mainstream of society, caused at least in part by
past discrimination.

This dissent is not the place to explore the con-
tours of a societal discrimination justification for
employment or training preferences. However, when
the discrimination is as egregious and recent as that
against blacks in the crafts, a reasonable preference
in training programs should be upheld.

19 See Brief of the United States as Amicus Curiae, Regents of the
University of California v. Bakke, U.S. No. 76-811 (argued Oct. 12,
1977), Appendix A. These programs may be of doubtful eon-
stitutionality pending the outcome of Bakke.

20 See 41 C.F.R. § 60-2.24(e) (1976).
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IV.

A third ground for upholding the defendants’
actions is that their program was required by Execu-
tive Order 11246, 30 Fed.Reg. 12319. This Executive
Order requires federal contractors to take affirma-
tive action to prevent low employment of women and
minorities in their workforces, starting from the
assumption that most disproportionately low employ -
ment is the result of discrimination—if not of the
contractor involved, then of someone else. I disagree
with the majority’s view that if the Executive Order
purports to legalize this program, the Executive Or-
der is invalid. I believe, however, that the district
court would have to determine whether this plan does
in fact comport with the requirements of the Execu-
tive Order. Therefore, on this ground I would re-
mand the case to the district court for further pro-
ceedings.

I do not disagree with the majority’s conclusion
that if a conflict between the Executive Order and
Title VII exists, it should be resolved in favor of Title
VII. But that weighty question of the allocation of
power between the legislative and the executive
branches of government need not be reached. Here,
the two are not in conflict.

As the majority points out, affirmative action
plans under the Executive Order have been held
constitutional. See E.E.0.C. v A.T. & T.; 3 Civ 1909,
556 F.2d 167, aff'd, 1976, E.D.Pa., 419 F.Supp. 1022;
Contractors Association of Eastern Pemnsylvania v.
Secretary of Labor, 3 Cir. 1971, 442 F.2d 159; Southern
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[llinois Builders Association v. Ogilvie, 7 C.ir. 1972,
471 F.2d 680; Mele v. Department of J.us.twe, 19’75
D.N.J., 395 F.Supp. 592,aff'd without opinion, 3 Cir.
1976, 532 F.2d 747. Cf. Associated General Contractors
of Massachusetts v. Altshuler, 1 Cir. 1973, 490 F.2d 9,
cert. denied, 1974, 416 U.S. 957, 94 S.Ct. 1971, 40
L.Ed.2d 307; Joyce v. McCrane, 1970 D:N.J., 320
F.Supp. 1184; Weiner v. Cuyahoga Community Colleg.e,
1968 Ohio Ct. of Appeals, aff'd mem., 1969, 19 Ohio
St.2d 35, 249 N.E.2d 907, cert. denied, 1969, 396 U.S.
1004, 90 S.Ct. 554, 24 L.Ed.2d 495 (similar state
plans). For a history of the Executive Order and the
response to it in Congress and the courts, see Com-
ment, The Philadelphia Plan: A Study on the Dyna-
mics of Executive Power, 39 U.Chi.L.Rev. 752 (1972).

The majority seeks to distinguish Contractors
Ass’n of Eastern Penmsylvania by stressing th? find-
ing there that discrimination had existed In .the
industry. It should be noted that the parties involved
in that case were the contractors; the groups dis-
eriminating were the crafts unions. The opinion is i.n
fact directly in point in that respect because 1t
involved actions of the non-discriminating parties.2

The legal situation has changed significantly
since that opinion. Congress has implicitly exempted
the Executive Order from the constraints of Title

21 The plaintiffs in that case were a contract‘ors’ assoc1at}1]onﬁa1(1ic-l
several intervening contractors. The unions, aggmst whorln the niCi
ings of exclusionary practices was lodged,. partlclpated_on 3;'1 a(si a};l lt.‘
Thus, the contractors were in the same position that Kaiser finds itse
in here.
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VII.22 See Comment, The Philadelphia Plan: A Study
in the Dynamics of Executive Power, 39 U.Chi.L.Rev.
723, 7151-57 (1972). Congress did so through three
actions taken during consideration of the Equal Em-
ployment Opportunity Act of 1972, Pub.L. 92-261. At
that time the regulations requiring affirmative ac-
tion in the form of goals and timetables had been in
effect for several years. The “Philadelphia Plan”, the
subject of the Associated Contractors decision, had
been in effect for three years.

The legislation originally presented would have
transferred the entire Executive Order enforcement
program to the E.E.0.C. Congress eliminated that
provision by an amendment offered by Senator
Saxbe. In support of the amendment, the Senator
stated:

It has been the “goals and timetables”
approach which is unique to the OFCC’s
efforts in equal employment, coupled with
extensive reporting and monitoring proce-

22 The predecessor of this Executive Order was mentioned in the
1964 Act in a section dealing with necessary reports, § 709(d). 42
U.S.C. § 2000e-8(d)(1970). It could be argued that the Order was
protected by §1103. 42 U.S.C. § 2000h-3 (1970), which is a saving
clause for then existing authority for federal action.

.It could also be argued that the rejection in 1969 of the so-called
Fannin Rider demonstrated Congressional approval of the Execu-
tive Order. The Comptroller General had declared the Philadelphia
Plan illegal on the ground that it lacked standards needed to
comply with rules regulating competitive bidding. Senator Fannin
introduced a rider to an appropriations bill which would have
denied all funds for any contracts held illegal by the Comptroller
General. The debate made clear that the Philadelphia Plan was the
target of the Rider. See Comment, The Philadelphia Plan, infra,
747-50.
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dures that has given the promise of equal
employment opportunity a new credibility.

The Executive Order program should
not be confused with the judicial remedies
for proven discrimination which unfold on a
limited and expensive case-by-case basis.
Rather, affirmative action means that all
Government contractors must develop pro-
grams to insure that all share equally in the
jobs generated by the Federal Government’s
spending. Proof of overt discrimination is
not required.

118 Cong.Rec. 1385 (1972). Another amendment
which would have had substantially the same result as
the original language was rejected by Congress. 118
Cong.Rec. 3367-70, 3371-73, 3959-65 (1972).

The most telling action was the rejection by the
Senate of an amendment to § 703(j) of Title VII,
offered by Senator Ervin. The Ervin amendment
would have extended that section to read:

Nothing contained in this title or in Execu-
tive Order No. 11246, or in any other law or
Executive Order, shall be interpreted to re-
quire any employer . . . to grant preferen-
tial treatment to any individual. . . . [Em-
phasis added. ]

118 Cong.Rec. 1676 (1972). This amendment was
viewed and debated as an attack on Philadelphia-




type plans. See 118 Cong.Rec. 1664-65 (1972) (Sen.
Javits).23

Finally, the section-by-section analysis of the
amendments undertaken by the Senate Subcom-
mittee on Labor provided:

In any area where the new law does not
address itself, or in any areas where a specif-
ic contrary intent is not indicated, it was
assumed that the present case law as devel-
oped by the courts would continue to govern

the applicability and construction of Title
VII.

Subcomm. on Labor of the Senate Comm. on Labor
and Public Welfare, Legislative History of Equal
Employment Opportunity Act of 1972 at 1844 ( 19723
With the decision in Contractors Association before it,
there can be little question that whatever was the
status of that opinion before 1972, Congress ratified
the Philadelphia Plan as consistent with Title VII.

The district court did not pass upon the validity
and applicability of the Executive Order. There is a
question whether Kaiser’s extensive recruiting ef-
forts before 1974 completely satisfied the require-
ments of the Executive Order. See 41 C.F.R. § 60-2.1
el seq. Furthermore, the regulations promulgated

23 Senator Javits made clear the connection between the Phila-
delphia Plan and the Ervin Amendment:

“First, it would undercut the whole concept of affirmative action as

developed under Executive Order 11246 and thus preclude
Philadelphia-type plans.”

118 Cong.Rec. 1665 (1972). The Contractors Association decision, which

upheld the Philadelphia Plan, was printed in the Congressional Record
at Senator Javits’ request.
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under the Executive Order disclaim any intent to
impose a “quota”. 41 C.F.R. § 60-2.30. If th.e
majority is right about the effect of Title VII on t.hlS
litigation, apart from considerations of the Executive
Order, then the disavowal in the regulations of
quotas might be read in the same way. Those
questions require the consideration of the trial court.
Therefore, if I accepted the majority’s position that
Title VII, apart from the Executive Order, prohibited
the conduct in question, I would still vacate the
decision and remand it for further proceedings.2

V.

“Reverse discrimination” is a question of great
current concern. It has spawned an extensive liter-
ature, and caused heated debates, some between
former allies.2s It is a troubling question. The color
blind constitution, so eloquently invoked by the first

24 If on remand, the district court were to conclude Fhap the
Executiv,e Order was not violated by this plan, then a constl.tutxonal
question might arise about the validity of this federal act}on.' Of
course, I express no opinion on the merits of jchat constitutional
question. See United Jewish Organizations of Wlllzamsburgh v. Carey,
1977, 430 U.S. 144, 97 S.Ct. 996, 51 L.Ed.2d 229; Califano v. Webster,
1977: 430 U.S. 313, 97 S.Ct. 1192, 51 L.Ed.2d 360; Bakke v. Regents of the
University of California, 1976, 18 Cal.3d 34, 132 Cal.Rptr. 680, 55§dPéid
1152, awaiting decision. U.S. , 98 S.Ct. , 53 L.Ed.
(Argued October 12, 1977).

25 Among the more interesting treatments of this question are
R. Dworkin, grTaking Rights Seriously 223-39 (15?7’7); N. Glazer,
Affirmative Discrimination (1976); Brest, Foreword in Defense of the
Antidiscrimination Principle. 90 Harv.L.Rey. i (1976)_; Ely, The
Constitutionality of Reverse Racial Discriminatllon, 41 U.Chl.L.Rev-. 723
(1974); Fiss, Groups and the Equal Protection Clause, 5 J.Phil. &
Pub.Aff.107 (1976); Fiss, A Theory of Fair E'mployment Laws, 3§
U.Chi.L.Rev. 235 (1971); Kaplan, Equal Justice in an Unequal World:
Equality for the Negro—The Problem of Special Treatment, 61
Nw.L.Rev. 363 (1966).
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Justice Harlan, has great appeal. A person’s color
should not be relevant to most decisions. This Court
knows that acceptance of that principle did not come
easily. At this stage in the history of eliminating
racial discrimination, the use of a racial criterion
because it is “benign” pulls us perilously close to self-
contradiction. But in spite of our newly adopted
equality, the pervasive effects of centuries of societal
discrimination still haunt us. Kaiser and the United
Steelworkers sought in a reasonable manner to re-
medy some of those effects in employment practices.
Their actions may or may not be just to all its
employees; they may or may not be wise; but I believe
they are legal. Therefore, I respectfully dissent.
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APPENDIX B

UNITED STATES COURT OF APPEALS
For THE FIFTH CIRCUIT

NO. 76-3266

D. C. Docket No. 74-3510 “1”

BRIAN F. WEBER, Individually and on
behalf of all other persons similarly
situated, Plaintiffs- Appellees.

V.

KAISER ALUMINUM & CHEMICAL

CORPORATION and United Steel-

workers of America, AFL-CIO,
Defendants- Appellants.

Appeals from the United States District Court for the
Eastern District of Louisiana

Before WispoM, GEE AND Fay, Circuit Judges.
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JUDGMENT

This cause came on to be heard on the transcript
of the record from the United States Distriet Court

for the Eastern District of Louisiana, and was argued
by counsel;

ON CONSIDERATION WHEREOF. It is now here
ordered and adjudged by this Court that the Judg-
ment of the said District Court in this cause be, and
the same is hereby, affirmed;

It is further ordered that defendants-appellants
pay to plaintiffs-appellees, the costs on appeal to be
taxed by the Clerk of this Court.

November 17, 1977

WispoM, Circuit Judge, dissenting.

Issued as Mandate: June 5, 1978
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APPENDIX C

BriaN F. WEBER, Individually and on
behalf of all other persons similarly
situated, Plaintiffs- Appellees,

AV

KAISER ALUMINUM & CHEMICAL
CORPORATION and United Steelworkers
of America, AFL-CIO, Defendants- Appellants.

No. 76-3266.

United States Court of Appeals,
Fifth Circuit.

April 17, 1978.

Appeals from the United States District Court
for the Eastern District of Louisiana; Jack M.. Gor-
don, Judge.

ON PETITIONS FOR REHEARING
AND PETITIONS FOR REHEARING EN BANC

(Opinion Nov. 17, 1977, 5 Cir., 1977, 563 F.2d 216).
Before WISDOM,* GEE and FayY, Circuit Judges.
PER CURIAM:
The Petitions for Rehearing are DENIED: and
the Court having been polled at the request of one of

* Wisdom, J., dissents from the denial of Petition for Rehearing
for the reasons stated in his dissenting opinion at 563 F.2d 227-38.

' On rehearing it is suggested that our quotation frorp the pangl
opinion Carter ». Gallagher, 452 F.2d 815, 325 (8th Cir. 19’71) is
inappropriate since the en banc court, 452 F.2d 327 et. seq. in fact
instituted a modified minority hiring quota on rehearm'g.' Carter,
however, was a case in which past racial diserimination in hiring at the
“plant”—in that instance a fire department—was established. Our
case is the contrary, and we are not persuaded that the en banc
determination there is at variance with our decision here. At all
events, we agree with the quotation as applied to our context.
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t}.le members of the Court and a majority of the
Clrc.uit Judges who are in regular active service not
having voted in favor of it, (Rule 35 Federal Rules of
Apl?ellate Procedure; Local Fifth Circuit Rule 12) the
Petitions for Rehearing En Banc are also DENIED.

59a

APPENDIX D

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

Civil Action No. 74-3510 Section “I”

BriaN F. WEBER, Individually and
on Behalf of all other persons
similarly situated

VERSUS

KAISER ALUMINUM & CHEMICAL
CORPORATION AND UNITED STEELWORKERS
OF AMERICA AFL-CIO

y ichael R. Fontham, Esq., Stone, Pigman, Walther,
Nittman & Hutchinson

: New Orleans, Louisiana

B For the Plaintiff

F. W. Middleton, Jr., Esq., Taylor, Porter, Brooks &
Phillips,

Baton Rouge, Louisiana
. For Kaiser Aluminum & Chemical Corp.
John C. Falkenberry, Esq., Cooper, Mitch & Crawford
R Birmingham, Alabama
~ AND
- Jerry L. Gardner, Jr., Esq., Dodd, Barker, Boudreaux,
Lamy & Gardner
New Orleans, Louisiana
For United Steelworkers of America,
AFL-CIO
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GORDON, J., District Judge:

This civil action seeks relief from the effects of
alleged illegal discriminatory employment practices
by Kaiser Aluminum & Chemical Corporation (here-
inafter referred to as “Kaiser”). A trial was sched-
uled on plaintiffs’ request for a preliminary in-
Junction; however, by stipulation of all of the parties
the trial was conducted on the merits of plaintiffs’
request for a permanent injunction. This opinion,
therefore, relates solely to plaintiffs’ prayer for in-
junctive relief against provisions incorporated by
Kaiser in its current collective bargaining agree-
ment, as such provisions pertain to Kaiser’s employ -
ment practices at its plant located at Gramercy,
Louisiana. Plaintiffs contend that these provisions
establish a quota system which illegally discriminates
against non-minority members of the Kaiser Gram-
ercy labor force in violation of Title VII of the Civil
Rights Act of 1964.

Brian F. Weber, the individual plaintiff and class
representative, has been an employee for Kaiser for
approximately seven years, and is presently working
as a laboratory analyst at Kaiser’s plant in Gramercy.
It appears that Mr. Weber has assumed an active role
in the plant’s employee-employer relationship in-
asmuch as he has recently become the chairman of
the plant’s grievance committee and has also served
as a member of the negotiating committee, formed to
supply a local supplement to the 1974 Master Labor
Agreement, details of which will be discussed later.
The plaintiff also is an active member of the United
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gteelworkers of America Labor Union, AFL-CIO,
Local 5702.

In addition to presenting his own claim, Mr.
Weber is serving as representative of 'a class of
workers who have similar grievances. This c.lass has
been previously defined to include the following em-

ployees:

“A]]l persons employed by Kaiser Aluminur.n
& Chemical Corporation at its Gramercy, L9u1-
siana, works who are members of the United
Steelworkers of America, AFL-CIO Local 5702,
who are not members of a minority group, and
who have applied for or were eligible to apply for
on-the-job training programs since February 1,

19747

Aceordingly, the plaintiffs herein consist of Mr.
Brian Weber and the class of employees as described
above.

The defendants are Kaiser Aluminum & Chem-
ical Corporation, a corporation organized under the
laws of the State of Delaware, with its principal place
of business in the State of California, and the United
Steelworkers of America AFL-CIO (hereinafter.re-
ferred to as USWA). The USWA is a labor organiza-
tion created to champion the rights of its members
and to bring to bear greater influence upon manage-
ment during labor negotiations. In the instant case,
the USWA is the certified representative o‘f ; the
employees of Kaiser at the Gramercy, Louisiana

plant.
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On February 1, 1974, Kaiser and USWA entered
into an agreement called the “1974 Labor Agree-
ment,” which specified hourly wages, hours of work,
and conditions of employment. Of particular signifi-
cance here are the provisions of this collective
bargaining agreement relative to minority repre-
sentation in the trade, craft and assigned mainte-

nance classifications. The pertinent portions of the
contract provide:

It is further agreed that the Joint Committee
will specifically review the minority representa-
tion in the existing Trade, Craft and Assigned
Maintenance classifications, in the plants set
forth below, and, where necessary, establish cer-

tain goals and time tables in order to achieve a
desired minority ratio:

[ Gramercy Works listed, among others]

As apprentice and craft jobs are to be filled, the
contractual selection criteria shall be applied in
reaching such goals; at a minimum, not less than
one minority employee will enter for every non-
minority employee entering until the goal is
reached unless at a particular time there are
insufficient available qualified minority candi-
dates. ..

* kX

The term “minority” as used herein shall be as
defined in EEOC Reporting Requirements.

(See: Joint Exhibit #1, 1974 Labor Agreement,”
pp. 164-165.)
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These portions of the contract are found in an

= addendum to Article 9 thereof, which Article deals
- with “Seniority.” The “Joint Committee” theregfter
: entered into a “Memorandum of Understanding”

which established a goal of thirty-nine percent as t}'le
percentage of minorities that must be represented in
each “craft family” at the Kaiser Gramercy plant..z

In April, 1974, Kaiser offered bids for on-the- ?ob
training opportunities in the craft families of z?z-
strument repairman, electrician, and general repair-
man. Following the terms of the 1974 Labor Agree-
ment, one black and one white employee were §e-
lected on the basis of seniority within their respective
racial groups for the vacancies in the instrument
repairman category. Similarly, two trainees, one
black and one white, were selected for training in the
electrician category, and five trainees, three of whom
were black, were selected for the general repairman
positions. In each of these three cases, the most
senior man in his racial group was selected, but in
each case one or more white employees not selected
had greater seniority and would have been selected
had the quota system not been in effect.

In October, 1974, Kaiser posted additional bids
for on-the-job training opportunities, this time in
the category of insulator and carpenter. According to
Mr. Weber’s testimony, the vacancy in the insulator
category was filled by a black employee, since the bid
was restricted to blacks only. In the category of
carpenter, one black and one white were selected.

' Joint Exhibit # 2. -
2 Joint Exhibit # 2, p. 8, and Exhibit B thereto.
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It has been admitted by Kaiser that members of
minority groups with less seniority than Mr. Weber
and other members of the class were selected by
Kaiser for these programs specifically to meet the
established goal of at least thirty-nine percent min-
ority representation in each craft family.

Kaiser operates many plants throughout the
country, but for the purposes of this litigation, we are
only concerned with the Labor Agreement as it
affects employment practices at the plant located in
Gramercy, Louisiana. Mr. Dennis E. English, Kai-
ser’s Industrial Relations Superintendent at the
Gramercy plant, testified that the great majority of
all employees at this plant were hired from the
adjacent parishes of St. James and St. John the
Baptist. According to census figures, approximately
forty percent of the total population of these Parishes
are members of minority groups. It was also estab-
lished by the testimony of Mr. English that minority
employees at the Gramercy plant accounted for only
14.8 percent of the total labor force at that plant, and
that in an attempt to increase this percentage to
conform more closely to the percentage of the general
population of the community, Kaiser began to hire
new employees “at the gate” on a “one white, one
black” basis in 1969. The evidence further established
that Kaiser had a no-discrimination hiring policy
from the time its Gramercy plant opened in 1958, and
that none of its black employees who were offered on-
the-job training opportunities over more senior
white employees pursuant to the 1974 Labor Agree-

ment had been the subject of any prior employment
discrimination by Kaiser.

—
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With regard to craft positions, Mr. English testi-
fied that prior to 1974, only five blacks had been hired
into these positions, making the black craft popu-
lation only 2-2% percent of the total Gramercy plant
craft population. Although this figure might suggest
that Kaiser had discriminated against blacks when
filling craft positions, Mr. English testified that prior
to 1974, Kaiser had vigorously sought trained black
craftsmen from the general community. Although
its efforts to secure such trained employees included
advertising in periodicals and newspapers published
primarily for black subscribers, Kaiser found it diffi-
cult, if not impossible, to attract trained black crafts-
men.

Moreover, it is apparent from the evidence that
Kaiser’s decision to bargain for the herein con-
troverted quota system in the 1974 Labor Agree-
ment, which quota system applies on a nationwide
basis, was prompted not only by its desire to increase
the percentage of its black craftsmen, and afford
more job opportunities to blacks, but also by its
concern about compliance with rules and regulations
issued by the Office of Federal Contract Compliance
(OFCC), an agency of the Executive Branch of the
U.S. Government. There is no evidence that Kaiser,
in incorporating this quota system in the 1974 Labor
Agreement, did so with a view toward correcting the
effects of prior discrimination at any of the fifteen
plants to which the system had application. To the
contrary, it appears that satisfying the requirements
of OFCC, and avoiding vexatious litigation by minor-
ity employees, were its prime motivations. The
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plaintiffs here contend that as the quota system
affects the Gramercy plant it unlawfully prefers
black employees who have never been subject to prior
diserimination by Kaiser.

The defendants’ initial contention is that senior-
ity rights are derived from -collective bargaining
agreements, and, thus, are contractual rights which
are not properly the subject of Title VII of the Civil
Rights Act of 1964.

This Court is aware of the fact that seniority
rights are not vested, but rather derive their scope
and significance from union contracts. Furthermore,
it is well established that seniority rights are subject
to alteration with each successive collective bargain-
ing agreement, since seniority is a valid subject
matter for the collective bargaining process. Ferrara
v. Pacific Intermountain Exrpress Company, 301 F.
Supp. 1249 (S.D. Illinois, E.D. 1969); Schick w.
H.L.R.D., 409 F.2d 395 (7th Cir. 1969).

On the other hand, a union or company cannot
lawfully bargain for the establishment or con-
firmation of unlawful discriminatory practices. Em-
porium Capwell Co. v. Western Addition Community

Organization, U.S. , 95 S.Ct. 977, L.Ed.2d (Feb.
1975).

Because the plaintiffs contend that the collective
bargaining agreement establishes a quota system
which is in violation of the Civil Rights Act of 1964,
this Court has the authority and jurisdiction to con-
sider their claims even though the quota system was
the product of a labor-management agreement.
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In its consideration of Plaintiffs’ claims under
the 1964 Civil Rights Act, this Court will be con-

- cerned only with Title VII of such Act which made

the elimination of employment discrimination l.)ased
on race, color, religion, sex or national origin in all
industries affecting interstate commerce an avowed
objective of the Federal Government. This endeavor
is reflected in Section 703(a) of Title VII (42 U.S.C.
2030(e)2(a)), which reads:

(a) It shall be an unlawful employment practice
for an employer—

(1) to fail or refuse to hire or to discharge
any individual, or otherwise to discriminate
against any individual with respect to his com-
pensation, terms, conditions, or privileges of em-
ployment, because of such individual’s race, color,
religion, sex, or national origin; or

(2) to limit, segregate, or classify his employees
or applicants for employment in any way which
would deprive or tend to deprive any individual
of employment opportunities or otherwise ad-
versely affect his status as an employee, because
of such individual’s race, color, religion, sex, or
national origin.

Discrimination against any individual on the
basis of race in any apprenticeship or training pro-
gram is also specifically prohibited by Section 703(d)
[42 U.S.C. 2000(e)(2)(d)], which provides:

(d) It shall be an unlawful employment practice
for any employer, labor organization, or joint
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labor-management committee controlling
apprenticeship or other training or retraining,
including on-the-job training programs to dis-
criminate against any individual because of his
race, color, religion, sex, or national origin in
admission to, or employment in, any program
established to provide apprenticeship or other
training.

During the lengthy debates which preceded this
legislation, many employers and legislators expressed
fear that the equal employment provisions of the
1964 Civil Rights Act would be construed to require
the hiring of minority group personnel on the basis of
quotas in order to rectify existing imbalances in

employment. To placate these concerns, Section
703(j)s was placed in the Act as a compromise, so as to
clarify that the equal employment provisions of the
1964 Act were not intended by the Congress to
require that preferential treatment be given any
individual or group because of an imbalance that
might exist with respect to the total number or
percentage of persons of any race, color, religion or

3 Section 703(j), 42 U.S.C. § 7000(e) (2)(j) reads:

Nothing contained in this subchapter shall be interpreted to
require any employer, employment agency, labor organization, or joint
labor-management committee subject to this subchapter to grant
preferential treatment to any individual or to any group because of the
race, color, religion, sex, or national origin of such individual or group
on account of an imbalance which may exist with respect to the total
number or percentage of persons of any race, color, religion, sex, or
national origin employed by any employer, referred or classified for
employment by any employment agency or labor organization, admit-
ted to membership or classified by any labor organization, or admitted
to, or employed in, any apprenticeship or other training program, in
comparison with the total number or percentage of persons of such
race, color, religion, sex, or national origin in any community, State,
section, or other area, or in the available work force in any community,
State, section, or other area.

=
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sex employed in comparison with the total number or
percentage of such persons in that area. See gene.ral-
ly, The Civil Rights Act of 1964, BNA Operations

Manual (1964):

In this case Kaiser asserts support for the dis-

crimination against its white employees brought

about by its aforesaid affirmative action program in
the fact that Section 703(j), while providing that the
equal employment provisions of the 1964 Act were
not to be interpreted as requiring quotas, does not,
within the four corners of that subsection, prohibit
quotas in employment or training programs.

After careful consideration of the legislative his-
tory of the 1964 Act, and all available jurisprudence,
this Court must conclude that such an inference as
Kaiser would draw from Section 703(j) cannot over-
ride the clear and unequivocal prohibition against
discrimination by an employer against any individual
on the basis of race, or color in employment or
training programs contained in sections 703(a) and
703(d) of the Act. Moreover, there is absolutely
nothing in the legislative history of the Act to
support such an inference. It is clear that the
Congress was aware of the concept of affirmative
action programs during its considerations, and that
it did not choose to accept what many consider the
salutary or benign discrimination of such programs
from its sweeping prohibitions against racial dis-
crimination by an employer against any individual.

Kaiser further seeks to justify the racially dis-
eriminatory effects of the quota system which it has
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adopted by analogizing its affirmative action pro-
gram to those mandated by United States Courts in
response to lawsuits brought by minority group em-
ployees under the provisions of Title VII of the Civil
Rights Act. It would be well, therefore, briefly to
review the history of such court involvement.

After the effective date of the 1964 Act, the
courts were deluged with cases alleging employment
discrimination, and were left to impose relief com-
mensurate with the nature of the violation. In
Louisiana v. United States, 225 F.Supp. 353, 393, aff’d
380 U.S. 145, 85 S.Ct. 817, 13 L.Ed.2d 709 (1965) the
Supreme Court for the first time considered the scope
of authority of the judiciary to fashion such relief. Its
conclusion was that the courts had not only the power
but the duty to render decrees which would “elimi-
nate the discriminatory effects of the past as well as
bar like discrimination in the future.” Louisiana v.
United States, supra, at 380 U.S. 154.

The lower courts thereafter began exercising this
authority realizing that in some cases affirmative
action programs were necessary to effectuate the
purpose of the 1964 Act. For example, in the case of
Local 53 of Int. Ass’n. of Heat & Frost Insulators &
Asbestos Workers v. Vogler, 407 F.2d 1047 (5th Cir.
1969), the Court explained:

“In formulating relief from such practices
the Courts are not limited to simply parroting
the Act’s prohibitions but are permitted, if not
required, to ‘order such affirmative action as may
be appropriate.” United States v. La., E.D. La.
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1963, 225 F.Supp. 353, 393, aff’d 1965, 380 U.S.
145, 154, 85 S.Ct. 817, 13 L.Ed.2d 709” Vogler,
supra, at p. 1052.

4 Additionally, the Court said in Vogler:

“Where necessary to ensure compliance with
the Act, the district court was fully empowered
to eliminate the present effects of past dis-
crimination. United States v. Local 189, United
Papermakers & Paper Workers, E.D. La. 1968,
982 F.Supp. 39, 45; Quarles v. Phillip Morris, Inc.,
E.D. Va. 1968, 279 F.Supp. 505, 516. See also,
Louisiana v. U.S. 1965, 380 U.S. 145, 154, 85 S.Ct.
817, 13 L.Ed.2d 709.” Vogler, supra, at pp. 1052,
1053.

¢f, United States v. United Bro. of Carpenters & Joint-
ers of America, Local 169, 457 F.2d 210 (7th Cir. 1972).

As in the Vogler case, the courts most frequently
exercised their authority to fashion affirmative relief
in cases where the employment scheme in question
was found to be neutral on its face, but had the effect
of perpetuating the effects of past discrimination.
See United States v. Wood, Wire and Metal Lath. Int. v.
Loec. No. 46, 471 F.2d 408 (2d Cir. 1973); United States
v. Central Motor Lines, Imc., 325 F. Supp. 478
(W.D.N.C. 1970); United States v. Ironworkers Local
86, 443 F.2d 544 (9th Cir. 1971), cert. denied, 404 U.S.
984, 92 S. Ct. 447, 30 L.Ed.2d 367 (1971).

4 See also, United States v. Wood, Wire and Metal Lathers Inter-
national Union, Local No. 46, 471 F.2d 408 (2d Cir. 1973); Carter v.
Gallagher, 452 F.2d 315 (8th Cir. 1971), cert. denied, 496 US 950, 92 S.
Ct. 2045, 32 L. Ed. 2d 338 (1972); Contractors Associatron of Eastern
Pennsylvania v. Sec. of Labor, 442 F.2d 159, 173 n. 43 (3d Cir. 1970), cert.
denied 404 U.S. 854, 92 S.Ct. 98, 30 L.Ed. 2d 95 (1971).
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As the courts began to impose quota systems and
other affirmative action programs on a case-by-case
basis, however, many employers contested such au-
thority arguing that Sec. 703(j) of the Civil Rights
Act prohibited anyone from granting preferential
treatment to a given class.

In the case of United States v. International Bro.
of Electric Workers Local No. 38, 428 F.2d 144 (6th
Cir. 1960), the Court explains the seemingly in-
congruent relationship between affirmative relief
and preferential treatment thusly:

“When the stated purposes of the Act and
the broad affirmative relief authorization above
are read in context with §2000(e) (2) (j), we
believe that section cannot be construed as a ban
on affirmative relief against continuation of ef-
fects of past discrimination resulting from
present practices (neutral on their face) which
have the practical effect of continuing past in-

. Justices.” Int’ll Bro. of Electrical Workers, supra,
at p. 149.

Accordingly, from the principles espoused in
Loutsiana v. United States, supra, and its progeny, it
is well established that the judiciary may establish
affirmative action programs as a form of relief in
certain Title VII cases without running afoul of
sections 703(a), 703(d) or 703(j) of the 1964 Act.

At first blush, it might appear inconsistent that
the Act on one hand makes unlawful the estab-
lishment by employers of affirmative action programs
while on the other hand permits, if not requires, the

o
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courts to fashion similar relief in certain cases. Upon
reflection, however, substantial distinctions become
apparent.

The most important and obvious distinction is
the fact that Sections 703(a) and (d) of Title VII do
not prohibit the courts from discriminating against
individual employees by establishing quota systems
where appropriate. The proscriptions of the statute
are directed solely to employers.

There are other logical and compelling reasons
for distinction between employer action and court
action. First, because relief of this nature should be
imposed with extreme caution and discretion, and
only in these limited cases where necessary to cure
the ill effects of past disecrimination, the courts alone
are in a position to afford due process to all concerned
in determining the necessity for and in fashioning
such relief. Further, the administration of such relief
by the courts tends to assure that these remedial
programs will be uniform in nature and will exist
only as long as necessary to effectuate the purposes of
the Civil Rights Act.

Even though the courts may establish affirma-
tive action relief, they have been reluctant to impose
quota systems like that in question here, for they
recognize that such programs are at best inequitable.
In a very recent case, Kirkland v. New York, 520 F.2d
420 (2d Cir. 1975), the court made the following
observation:

“The most ardent supporters of quotas as a
weapon in the fight against discrimination have
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recognized their undemocratic inequities and
conceded that their use should be limited. Com-
mentators merely echo the judiciary in their
disapproval of the discrimination inherent in a
quota system.” Kirkland, supra at p. 429.

Thus, the courts are cognizant of the undesirable
effects accompanying quota systems, and, accord-
ingly, have established such systems only in factually
limited circumstances. For example, the courts in
recent decisions have refused the invitation to impose
such affirmative action plans without first being
convinced that those seeking relief have themselves
been the subject of past discrimination. In the case of
Watkins v. United Steel Workers of Am., Local No.
2369, 516 F. 2d 41 (5th Cir. 1975), the Fifth Circuit
Court of Appeals held that even though the use of a
seniority system to lay off employees may result in
the discharge of more blacks than whites, the dis-
charge system was not discriminatory where the
individuals who suffered the layoffs were in their
“rightful place”s since they had never personally
experienced prior employment diserimination.

The Court in Watkins said, “To hold the seniority
plan discriminatory as to the plaintiffs in this case
requires a determination that blacks not otherwise
personally disecriminated against should be treated
preferentially over equal whites.” Watkins, supra, at
p. 50.

5For a full discussion of the “rightful place” theory see United
States v. Local 189, United Papermakers & Paperworkers, 282 F. Supp. 39
(E.D. La. 1968) aff'd 416 F.2d 980 (5th Cir. 1969).
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In another very recent case, Chance v. Board of
Examiners of the Board of Education of the City of
New York, 44 L.W. 2243-2344, Fa2d e Clr.
1976), the Court analyzed the imposition of a qu.ota
system the effect of which was to require a senior,
more experienced white employee to stand aside and
forego the seniority benefits guaranteed him by the
New York Education Law, solely because a younger,
less experienced employee was black. The Chance case
was a civil rights class action which began in 1970 for
the purpose of correcting an underrepresentation of
minorities in supervisory positions in the New York
City School System. The United States District Court
for the Southern District of New York directed the
Board of Education of the City of New York to excess
supervisory personnel in accordance with a formula
imposing racial quotas upon the excessive process.
Excessing rules are very similar to the principles of
seniority inasmuch as excessing rules provide, in
brief, that when a position in a school district is
eliminated, the least senior person in the job classifi-
cation used to fill that position shall be transferred,
demoted or terminated. As the Court of Appeals
recognized, the inevitable consequences of the racial
quotas preventing the excessing of a black or Puerto
Rican are that a white person with greater seniority
must be excessed in his place. In reversing the
District Court’s decision, the Second Circuit ex-
plained:

“Our brothers in the Third and Seventh

Circuits have examined the legislative history of

Title VII, and they are in accord that this Act
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was not intended to invalidate bona fide senior-
ity systems. Waters, supra, 502 F.2d at 1318;
Jersey Central, supra, 508 F.2d at 710. Our
brothers in the Fifth Circuit say that ‘regardless
of what that history may show as to congression-
al intent concerning the validity of seniority
systems as applied to persons who have them-
selves suffered from discrimination, there was an
express intent to preserve contractual rights of
seniority as between whites and persons who had
not suffered any effects of discrimination.’”
Chance, supra, at 6594,

The Court further stated that if a minority
worker had been kept from his “rightful place” on
the seniority lists by the use of discriminatory exam-
inations, or other discriminatory practices, he may in
some instances, be entitled to preferential treatment.
Reasoning, however, that such preferential treat-
ment should be given not because the man is black,
but because he had been discriminated against, the
Court observed:

“The ‘freedom now’ and ‘rightful place’ doc-
trines create constructive or fictional seniority to
put minority employees in the appropriate spot
on the seniority list that they would have occu-
pied had they not been the subject of dis-
crimination. Local 189, United Papermakers v.
United States, supra, 416 F.2d at 988. The
former contemplates the displacement of white
workers where necessary; the later involves only
the filling of vacancies. We have followed the

T7a

‘rightful place’ doctrine to the extent of using
plant seniority, instead of departmental senior-
ity, where departmental discrimination has pre-
vented or delayed the transfer of minority work-
ers. United States v. Bethlehem Steel Corp., 446
F.2d 652 (2d Cir. 1971).” Chance, supra, at 6597.

Since the evidence received during the trial of
the case sub justice established that the black em-
ployees being preferred over more senior white em-
ployees had never themselves been the subject of any
unlawful discrimination during hiring, they occupied
their ‘rightful place’ in the plant. Accordingly, a
plant-wide seniority system at Kaiser’s Gramercy
plant would have adequately ensured that its minor-
ity employees were receiving those benefits com-
mensurate with their seniority. Any dual seniority
arrangement or quota system based on race could
only have resulted in unlawful discrimination against
those white employees with greater seniority. Thus,
applying the rationale developed in Watkins and
Chance to the facts of this case, the Court must
conclude that an affirmative action quota system such
as that imposed by Kaiser would have been in-
appropriate for the Gramercy plant, even if defend-
ants were correct in their contention that employers
have some right to discriminate by analogy to those
cases where courts have ordered affirmative relief
programs.

In reaching its conclusion that the dis-
criminatory provisions of Kaiser’s affirmative action
program violate specific proseriptions of Title VII of
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the 1964 Civil Rights Act, this Court is well aware
that similar programs have been adopted, before and
after enactment of the 1964 Act, by many employers
in the private and public sector, often because of
pressure from various agencies of the Executive
Branch of the United States Government. Undoubt-
edly, the laudible objective of promoting job
opportunities in our society for members of minority
groups has been viewed as a justification for the
discrimination against other individuals which al-
most certainly results from such programs. Prior to
the effective date of the 1964 Civil Rights Act, em-
ployers may have been free, for whatever motivation,
to engage in such disecriminatory employment prac-
tices. Indeed, it well may be that employers should be
permitted to disecriminate in an otherwise illegal
fashion in order to bring about a national social goal.
This Court, however, is not sufficiently skilled in the
art of sophistry to justify such discrimination by
employers in light of the unequivocal prohibitions
against racial discrimination against any individual
contained in Sections 703(a) and (d) of the 1964 Act.

Moreover, if such racial discrimination by em-
ployers against individuals is to be sanctioned as a
benign exception to the prohibitions of Title VII of
the 1964 Civil Rights Act, then it is the opinion of
this Court that such exception should be enacted by
the Congress, that branch of our government respon-
sible for creation of the national policy reflected in
the prohibitions of Title VII, and not by a life
tenured member of the Federal Judiciary. Numerous
policy decisions of monumental importance to the
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nation necessarily would have to be made in creating
‘exceptions to Sections 703(a) and (d) of the 1964 Act,
‘and the type of Congressional serutiny and public
debate such as that reflected in the legislative history
- of the 1964 Act would ensure that competing inter-
ests could be balanced in a fashion consistent with the
democratic processes pursuant to which the 1964 Act
itself was adopted.

Accordingly, judgment will be entered in favor
of plaintiffs, and against defendants, granting a
permanent injunction restraining defendants from
~ denying Mr. Weber and the other members of the
] class access to on-the-job training programs on the
basis of race.

New Orleans, Louisiana, this 12 day of June,

1976.

UNITED STATES DISTRICT
JUDGE
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APPENDIX E

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

Civil Aciton No. 74-3510 Section “I”

BrIAN F. WEBER, Individually and
on Behalf of all other persons
similarly situated

VERSUS

KAISER ALUMINUM & CHEMICAL
CORPORATION AND UNITED STEELWORKERS
OF AMERICA AFL-CIO

JUDGMENT

This cause came on for trial before this Court on
plaintiffs’ request for a permanent injunction.

After hearing the evidence, the Court took the
matter under submission.

Now, therefore, for the written reasons of the
Court on file herein, and considering the direction of
the Court as to the entry of judgment; accordingly,

IT 1S ORDERED, ADJUDGED AND DECREED that
there be judgment in favor of plaintiffs, Brian F.
Weber, Individually and on behalf of all other persons
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similarly situated, and against defendants, Kaiser
Aluminum & Chemical Corporation and United

- Qteelworkers of America AFL-CIO, granting a per-

manent injunction restraining defendants from
denying plaintiffs, Brian F. Weber and all other
members of the class access to on-the-job training
programs on the basis of race.

Dated at New Orleans, Louisiana, this day
of June, 1976.

JACK M. GORDON
United States District Judge




