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CHAD A. READLER 
Acting Assistant Attorney General 
WILLIAM C. PEACHEY 
Director, District Court Section 
Office of Immigration Litigation 
JEFFREY S. ROBINS 
Assistant Director 
U.S. Department of Justice 
P.O. Box 868, Ben Franklin Station 
Washington, D.C. 20044 
(202) 616-1246 
Email: jeffrey.robins@usdoj.gov 
 
Attorneys for Defendants  

 
UNITED STATES DISTRICT COURT 

 
SOUTHERN DISTRICT OF CALIFORNIA 

 
 
ALBERTO LUCIANO 
GONZALEZ TORRES, 
 
                        Plaintiff, 
 
           v.   
 
U.S. DEPARTMENT OF 
HOMELAND SECURITY, et al., 
 
                            Defendants. 

 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Case No. 3:17-CV-01840-JM-(NLS) 
 
 
DEFENDANTS’ EX PARTE 
APPLICATION FOR ORDER 
DISSOLVING PRELIMINARY 
INJUNCTION AND PERMITTING 
DEFENDANTS’ TERMINATION 
OF PLAINTIFF’S DACA TO TAKE 
EFFECT THE DATE IT WAS 
ISSUED.  
 
Courtroom: 5D 
Judge: Jeffrey T. Miller 
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 On December 21, 2017, USCIS issued a final decision that terminated Plaintiff’s 

reinstated DACA. See Dec. 21, 2017 Termination Notice, Exhibit A. That notice 

acknowledges that, pursuant to this Court’s September 29, 2017 Order, it cannot take 

effect until further order of this Court. Id. at 3. Accordingly, Defendants respectfully 

request that the Court issue an Order dissolving the Court’s September 29, 2017 Order, 

and alternatively issue a more limited order allowing Defendants’ December 21, 2017, 

Termination Notice to take effect.1   

“A party seeking modification or dissolution of an injunction bears the burden of 

establishing that a significant change in facts or law warrants revision or dissolution of 

the injunction.” Sharp v. Weston, 233 F.3d 1166, 1170 (9th Cir. 2000); see also Southeast 

Alaska Conservation Council v. U.S. Army Corps of Eng’s, 272 F.3d 1097, 1101 (9th Cir. 

2006) (moving party must demonstrate facts have changed sufficiently since court issued 

its order); see also Rufo v. Inmates of Suffolk C’nty Jail, 502 U.S. 367, 383 (1992) (Rule 

60(b)(5) movants must show significant change in facts or law) and Bellevue Manor 

Associates v. United States, 165 F.3d 1249, 1257 (9th Cir. 1999) (Rufo standard applies 

to all Rule 60(b)(5) petitions brought on equitable grounds); see also McMillen v. Las 

Vegas Twp. Constable's Office, No. 2:14-CV-00780-APG, 2015 WL 403563, at *7 (D. 

Nev. Jan. 29, 2015), appeal dismissed (Sept. 15, 2015) (“That fee has now been waived, 

and McMillen's due process claim is moot. These changed circumstances warrant 

dissolution of the preliminary injunction.”); but see Sharp Healthcare v. Leavitt, No. 08-

CV-0170 W POR, 2009 WL 790113, at *6 (S.D. Cal. Mar. 25, 2009) (“Plaintiffs are 

entitled to amend their complaint and have expressed their desire to do so, and therefore 

it is still possible that they will succeed on the merits.”)  

                                                 
1 USCIS intends to issue a decision on Plaintiff’s DACA renewal request in the next week. 
That decision is contingent on the newly issued Termination Notice, and as such, a ruling 
on this ex parte application is needed for both decisions to take effect. 

Case 3:17-cv-01840-JM-NLS   Document 31   Filed 12/22/17   PageID.870   Page 2 of 6



 

 
 

3:17-CV-01840-JM-(NLS) 
2 

1

2

3

4

5

6

7

8

9

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1

2

3

4

5

6

7

8

9

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 Defendants’ Termination Notice, and actions leading to that notice, are new facts 

that warrant dissolution of the injunction because Defendants have complied with that 

order. The Court’s injunction consists of four provisions: (1) vacating Defendants’ May 

7, 2016 revocation of Plaintiff’s DACA and enjoining enforcement of that revocation; (2) 

vacating the termination of Plaintiff’s employment authorization and enjoining 

termination of employment authorization; (3) “that Defendants shall fully comply with 

the DACA SOP should Defendants elect to reconsider Plaintiff’s DACA status;” and (4) 

“that Defendants accept Plaintiff’s DACA renewal application.” Dkt. No. 12 at 13-14. 

Here, as a result of the Court’s September 29, 2017 Order, USCIS reinstated Plaintiff’s 

DACA, accepted his DACA renewal request, issued Plaintiff a Notice of Intent to 

Terminate (NOIT) his reinstated DACA, Dkt. Nos. 14-1, 14-2, & 14-3.1, and have now 

issued a Termination Decision that terminates Plaintiff’s DACA. See Ex. A. That 

Termination Decision fully complies with the DACA SOP.2  

                                                 
2 Even if Plaintiff seeks to challenge the substance of Defendants’ new Termination 
Notice, the dissolution of the present injunction is warranted where Defendants’ actions 
subsequent to the injunction render the entirety of Plaintiff’s complaint moot. Claims for 
injunctive relief become moot once subsequent events have made clear the conduct 
alleged as the basis for the requested relief “could not reasonably be expected to recur,” 
Bayer v. Neiman Marcus Grp., Inc., 861 F.3d 853, 864 (9th Cir. 2017), and also where 
“interim relief or events have completely and irrevocably eradicated the effects of the 
alleged violation.” Lindquist v. Idaho State Bd. of Corr., 776 F.2d 851, 854 (9th Cir. 
1985) (quoting Los Angeles C’nty v. Davis, 440 U.S. 625, 631 (1979)). While Defendants 
acknowledge that courts must construe a complaint in the light most favorable to the 
plaintiff, see Dkt. No. 29 at 3, n.1, citing Concha v. London, 62 F.3d 1493, 1500 (9th Cir. 
1995), cert. dismissed, 116 S. Ct. 1710 (1996), such construction is limited to motions to 
dismiss under Fed. R. Civ. P. 12(b)(6). Here, Defendants contend that Plaintiff has 
received all the relief requested in his complaint and that the final agency action 
challenged there – the May 7, 2016 DACA revocation – no longer exists. Defendants 
intend to move to dismiss Plaintiff’s complaint on these 12(b)(1) grounds on or before 
December 29, 2017, if Plaintiff does not amend his complaint before then. See, e.g., 
Elder v. Nat'l Conference of Bar Examiners, No. C 11-00199 SI, 2011 WL 4079623, at 
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First, USCIS’s Notice of Decision specifically quotes the SOP provision on which 

it is based:  

If after consulting with ICE, USCIS determines that exercising prosecutorial 
discretion after removal has been deferred under DACA is not consistent with 
the Department of Homeland Security's enforcement priorities, and ICE does 
not plan to issue an NTA, the officer should refer the case to HQSCOPS 
[Headquarters Service Center Operations], through the normal chain of 
command, to determine whether or not a NOIT [Notice of Intent to Terminate] 
is appropriate. If it is determined that the case warrants final termination, the 
officer will issue DACA 603 - Termination Notice [Enforcement Priority, Not 
Automatically Terminated] from the Appendix I. 

See Ex. A at 2 (emphasis added), quoting Dkt. No. 2-9 at 15. Second, USCIS’s 

Termination Notice demonstrates adherence to all the procedural steps in the SOP 

guidelines above:  consultation with ICE; consideration of whether continuing DACA is 

inconsistent with DHS’s enforcement priorities; and USCIS’s consideration of Plaintiff’s 

response and the agency’s voluntary consideration of his supplemental response to that 

NOIT.  Id. In short, the USCIS termination decision states that after consultation with 

ICE and considering Plaintiff’s response to the NOIT and the totality of the 

circumstances, USCIS “finds that continuing to exercise prosecutorial discretion to defer 

removal action against you is not consistent with DHS’s enforcement priorities. 

Therefore USCIS does not find that you merit a favorable exercise of prosecutorial 

discretion and will not continue to defer DHS removal action against you under DACA.” 

Ex. A at 3. 
 

// 
 
//  

                                                 
*6 (N.D. Cal. Sept. 12, 2011) (“The Court finds that the issues between the parties are 
moot. Plaintiff has received all of the relief he sought in his complaint. Therefore, the 
bond should be dissolved and the case DISMISSED.”). 
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USCIS has consulted with U.S. Immigration and Customs Enforcement (ICE) 
and has determined that exercising prosecutorial discretion to defer removal 
action in your case is not consistent with DHS’s enforcement priorities.  ICE 
informed USCIS that it considers you an enforcement priority, and that ICE 
did not plan to issue an NTA because CBP already issued an NTA to you on 
May 7, 2016, and that ICE was actively prosecuting your removal based on 
the CBP-issued NTA, and ICE’s determination that you are an enforcement 
priority, in immigration court in accordance with INA § 240. 
 
Subsequent to issuing you the NOIT, the immigration proceedings that were 
initiated against you by CBP on May 7, 2016 were terminated on November 
17, 2017; however, ICE once again confirmed it still views you as an 
enforcement priority and issued you a new NTA on December 8, 2017 
demonstrating that ICE is actively pursuing your removal. DHS records show 
that you have a master calendar hearing date with an Immigration Judge 
scheduled for March 20, 2018. 
 
USCIS received your response to the NOIT on December 18, 2017. Pursuant 
to your request, although USCIS was not required to do so, we allowed you 
to submit a supplemental response on December 19, 2017 to address the ICE-
issued NTA on December 8, 2017 that you claimed you had not received. 
 
In your response to the NOIT, you provided information concerning your 
perspective on your encounter with border patrol agents on May 7, 2017. In 
review of the record as a whole, USCIS notes the following derogatory 
information with respect to your case . . . . 

Ex. A at 2 (emphasis added).  

 For the above stated reasons, the Court should dissolve the Court’s September 29, 

2017 Order, and issue a allow Defendants’ December 21, 2017, Termination Notice to 

take effect as of the date on that notice.   
 
// 
 
//  
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Dated: December 22, 2017  Respectfully submitted, 
 
CHAD A. READLER   /s/ Jeffrey S. Robins  
Acting Assistant Attorney General JEFFREY S. ROBINS 
      Assistant Director 
WILLIAM C. PEACHEY  U.S. Department of Justice 
Director     P.O. Box 868, Ben Franklin Station 
District Court Section   Washington, D.C. 20044 
Office of Immigration Litigation (202) 616-1246 
      jeffrey.robins@usdoj.gov  
       
      Attorneys for Defendants    
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CHAD A. READLER 
Acting Assistant Attorney General 
WILLIAM C. PEACHEY 
Director, District Court Section 
Office of Immigration Litigation 
JEFFREY S. ROBINS 
Assistant Director 
U.S. Department of Justice 
P.O. Box 868, Ben Franklin Station 
Washington, D.C. 20044 
(202) 616-1246 
Email:  jeffrey.robins@usdoj.gov 
 
Attorneys for Defendants  

 
UNITED STATES DISTRICT COURT 

 
SOUTHERN DISTRICT OF CALIFORNIA 

 
 
ALBERTO LUCIANO 
GONZALEZ TORRES, 
 
                            Plaintiff, 
 
           v.   
 
U.S. DEPARTMENT OF 
HOMELAND SECURITY, et al., 
 
                            Defendants. 

 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Case No. 3:17-CV-01840-JM-(NLS) 
 
DECLARATION OF JEFFREY S. 
ROBINS IN SUPPORT OF 
DEFENDANTS’ EX PARTE 
APPLICATION FOR ORDER 
DISSOLVING PRELIMINARY 
INJUNCTION AND PERMITTING 
DEFENDANTS’ TERMINATION 
OF PLAINTIFF’S DACA TO TAKE 
EFFECT THE DATE IT WAS 
ISSUED. 
 
 

 
// 

// 

// 

//  
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I, Jeffrey S. Robins, pursuant to 28 U.S.C. § 1746, hereby declare: 

1. I am employed as an Assistant Director for the Department of Justice, Civil 

Division, Office of Immigration Litigation, and have been assigned as counsel for 

Defendants in Gonzalez v. DHS et al., Case No. 3:17-cv-1840-JM-(NLS).  As such, 

I have personal knowledge of the following facts and could testify regarding these 

facts if called to do so. 

2. Today, pursuant to Local Rule 7.1(g)(2), I informed Plaintiff’s counsel by e-

mail that Defendants would be filing this ex parte application for an order dissolving 

the preliminary injunction and permitting Defendants’ termination of Plaintiff’s 

DACA to take effect. Counsel responded that they “plan to oppose this filing and 

may seek other relief of the termination order.” 

3. Defendants believe that Plaintiff should submit a response by December 26, 

2017; Plaintiff has expressed that he should have until December 29, 2017, to 

respond. 

4. I declare under penalty of perjury that the foregoing is true and correct and 

that this declaration was executed under the laws of the United States on this 22nd 

day of December, 2017, in Washington, D.C. 
 

      /s/ Jeffrey S. Robins 
      JEFFREY S. ROBINS 
      Assistant Director 
       U.S. Department of Justice 
      P.O. Box 868, Ben Franklin Station 
      Washington, D.C. 20044 
      (202) 616-1246 
      jeffrey.robins@usdoj.gov 
 
      Attorneys for Defendants 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that a copy of the foregoing, along with the referenced 

exhibits, was served electronically through the CM/ECF to the registered 

participants.  

/s/ Jeffrey S. Robins 
      JEFFREY S. ROBINS 
      Assistant Director 
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