
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF ARKANSAS 

JONESBORO DIVISION 

        
      ) 
THE JUSTICE NETWORK, INC.  ) 
      ) 
  Plaintiff,   ) 
      )  
v.      ) 
      ) No. 17-cv-00169 
CRAIGHEAD COUNTY, et al.  )  
      )  
      ) District Judge D.P. Marshall Jr.  
  Defendants.   ) Magistrate Judge Joe J. Volpe  
____________________________________)  
 

BRIEF OF AMICUS CURIAE 
THE LAWYERS’ COMMITTEE FOR CIVIL RIGHTS UNDER LAW 

 
 The Lawyers’ Committee for Civil Rights Under Law (the “Lawyers’ Committee”) submits 

this brief as amicus curiae in order to highlight the perversity of Plaintiff The Justice Network, 

Inc.’s complaint and the relief requested therein.  Contrary to Plaintiff’s assertions, the decisions 

of Judges Bowling and Fowler to waive certain costs, fees, and fines and to end local courts’ 

relationship with The Justice Network was not done to “punish” Plaintiff, but fully justified as a 

matter of law and policy.  Under the prior status quo, The Justice Network collected upwards of a 

half million dollars a year off the backs of thousands of largely poor and disproportionately 

minority Arkansans in Craighead County alone, and for those who simply could not afford to pay, 

it worked with the court system to impose additional fines and to ensure their imprisonment.  As 

Judges Bowling and Fowler recognized, there were at least two serious problems with this Justice 

Network-led regime.  First, it caused widespread harm and systematically perpetuated 

fundamentally unfair and unequal treatment in violation of the Fourteenth Amendment by jailing 
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people without any regard for their ability to pay court-imposed debt.  Second, it undermined faith 

in the criminal justice system and deprived probationers of due process by preying on poor and 

disproportionately minority populations.   

I. STATEMENT OF INTEREST 

The Lawyers’ Committee is a nonpartisan, nonprofit organization, formed in 1963 at the 

request of President John F. Kennedy to enlist the private bar’s leadership and resources in 

combating racial discrimination and the resulting inequality of opportunity.  As a part of that work, 

the Lawyers’ Committee is dedicated to preventing the criminalization of poverty, ending mass 

incarceration, and securing criminal justice reform through impact litigation and other means.  The 

Lawyers’ Committee is actively challenging the kinds of constitutional violations described in the 

brief in another matter in this Court.  See Dade v. Sherwood, Case No. 16-cv-00602 (E.D. Ark. 

Aug. 23, 2016).  The Lawyers’ Committee has a significant interest in the outcome of this case, as 

it pertains to the ability judges to ensure equal justice and due process in their courtrooms, and, 

consequently, protect the civil rights of minorities and indigent defendants in Craighead County.   

II. FACTUAL & PROCEDURAL BACKGROUND 

Plaintiff in the above-captioned case is a Tennessee corporation that was employed as the 

sole provider of misdemeanor probation supervision in Craighead County, Arkansas for 

approximately twenty years, from 1997 until February 2017.  Doc. 1 ¶¶16, 45.  Defendants are 

District Judges of the Craighead County District Court, David Boling and Tommy Fowler (the 

“Judges”); the County of Craighead; and nine cities within the County, namely, the cities of Bay, 

Bono, Brookland, Caraway, Cash, Egypt, Jonesboro, Lake and Monette.  Id. ¶¶22-23, 26-29. 

In a complaint filed June 30, 2017, The Justice Network, Inc. alleges that an “Amnesty 

Program” instituted by the Judges, “which forgives fees owed by the probation clients” to Plaintiff, 
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illegally infringed upon Plaintiff’s constitutional rights under the Contracts and Takings clauses of 

the U.S. Constitution and Article 2, Section 22 of the Arkansas Constitution (prohibiting takings).  

Id. ¶¶5, 7.  Plaintiff further alleges that the Judges tortiously interfered with the contracts between 

Plaintiff and their probationer-clients and that the defendant municipalities have been unjustly 

enriched.  Id. ¶¶135-153.  Plaintiff seeks “actual or compensatory and presumed damages,” as well 

as punitive damages, for its injuries.  Id. at pp. 24-25.  It requests a declaratory judgment that the 

Judges illegally “effectuated a custom and policy to forgive fees owed to Plaintiff by probation 

clients (under the “Amnesty Program”) … .”  Id. at 25.  And it asks the Court to enjoin the Judges 

from waiving any other fees allegedly owed by probationers to The Justice Network.  Id.  

As alleged, prior to the Judges’ election, all persons convicted of misdemeanors in the 

Craighead County District Court, or in “City Courts” within the County, whose sentence included 

probation “were placed under the supervision of The Justice Network.”  Id. ¶45.  Probation orders 

routinely included a provision requiring probationers to pay monthly supervision fees to Plaintiff.  

Id. ¶47; id. at 29 (blank order).  Plaintiff also separately required probationers to sign a “Probation 

Fee Agreement,” which Plaintiff alleges constituted a contract between Plaintiff and their 

probationer-clients.  Id. ¶46; id. at p. 27, 28 (fee agreements).  Per the “contract,” probationers 

agreed to pay, inter alia, $35 per month, and, if ordered to complete community service, an 

additional $15 per month.  Id. at 27, 28.1  All fees were due “in advance.”  Id.   

Plaintiff’s response to any failure to “abide by the order of probation,” including a failure 

to pay Plaintiff’s fees, was to seek the defaulting probationer’s arrest and a new order of 

“restitution” from the court for fees owed.  “In the event [a] probation client failed to abide by the 

                                                           
1 Plaintiff’s “Probation Fee Agreement” also contemplates a $35 per month “Probation Extension Fee.”  Doc. 1 at 27.  
Plaintiff’s “Public Service Fee Agreement” contemplates a $25 “Public Service Processing Fee;” a $15 per month 
“Public Service Extension Fee;” and a $15 per month “Post Contempt of Court Fee.”  Id. at 28.  Both agreements 
impose an additional $5 per month late charge for any payments received after the 5th of the month.  Id. at 27-28. 
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order of probation …, The Justice Network would file an affidavit with the court indicating what 

condition or conditions were not completed.”  Id. ¶50.  “The affidavit was then countersigned by 

the Craighead County prosecutor and the [former] Judge.”  Id. ¶51.  “The judge of the District 

Court would order that restitution be paid to [Plaintiff] for all outstanding fees ….”  Id. ¶52. 

In March 2016, the citizens of Craighead County elected the defendant Judges, who largely 

ran on a platform of ending the local courts’ relationship with Plaintiff.  Id. ¶¶72, 73, 65, 68.  

Defendant Boling explained his decision to the local paper, in part, as follows: “‘[I]n order for 

[Plaintiff] to continue to feed, they have to have people in the system.’”  Id. ¶66.  Defendant 

Fowler, similarly, indicated that he does “‘not support the privatization of probation services’” 

because “‘the privatization of [probation] in any aspect leads to the questionability of credibility 

and just a distrust.’”  Id. ¶68.  He added: “‘[I]t’s not a money-making arm of the government.  If 

it’s privatized, that’s what’s left.  It’s to make sure enough people are coming through to meet the 

bottom line.’”  Id. ¶69.  Per the local paper’s summary, “‘Boling and Fowler … don’t see how a 

private, for-profit business with a vested financial interest in keeping folks on its rosters, is a good 

service for the community.’”  Id. ¶85 (alteration in original). 

Upon taking office, the Judges “followed through on promises made on their respective 

campaign trails.”  Id. ¶139.  The Judges ended the relationship with Plaintiff and implemented an 

“Amnesty Day” program, in which the Judges “met with probation offenders who had outstanding 

fines … to discuss payment options[,]” and in some instances waived select debt.  Id. ¶¶1, 86-90.   

Due to cancellation of “payments owed by hundreds of probation clients,” Plaintiff alleges a loss 

of “hundreds of thousands of dollars in now uncollectable fees.”  Id. ¶¶ 78, 170 (emphasis added).   

Plaintiff alleges the Judges did all this to “punish” Plaintiff and/or to further the Judges’ 

own “political aspirations.”  Id. ¶¶105, 139. 
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All defendants have moved to dismiss the Complaint.  See Docs. 10, 13, 15, 29. 

III. ARGUMENT 

A. The Prior Status Quo Resulted in Widespread Harm and Constitutional Violations 

The Justice Network’s assertion that the Judges stopped using Plaintiff’s “services” and 

began to individually consider the propriety of debts imposed in connection with those “services” 

in order to punish The Justice Network is belied by facts well known to Plaintiff implied by its 

Complaint.  See Doc. 1 ¶105 (alleging the Judges acted in order to “punish” Plaintiff).  Even a 

quick perusal of the local paper reveals a years’ long history of harm in Craighead County under 

the prior status quo, indifferently imposed in pursuit of company profit.  See Exhibits 1-6.  The 

Justice Network’s practice of seeking warrants for the arrest of their “clients” solely and 

immediately for failure to pay and/or attend a class or assignment scheduled by the company (not 

a judge) pushed thousands of people into cycles of debt, fear, poverty, and incarceration.  

When the Defendant Judges took office, they found an estimated 50,000 outstanding 

warrants from the misdemeanor court, for more than 8,000 different individuals.  See Exhibit 1, 

Amnesty Deadline Draws Full House, THE SUN, Feb. 11, 2017.  That is almost one warrant for 

every two residents of Craighead County.  See U.S. Census Bureau, QuickFacts, Craighead 

County, Arkansas (July 2016), available at https://tinyurl.com/yc6wg57y [last accessed Aug. 17, 

2017] (showing County population of 105,835).  That is an average of more than five warrants for 

each affected individual.  Defendant Boling recalled one day in August 2016 when thirty-four 

people appeared before him in court; only six were accused of crimes; the remainder (twenty-eight 

individuals) were jailed solely on warrants issued for failure to pay.  Exhibit 2, Keith Inman, 

Judges Plan Changes for District Court, THE SUN, Dec. 7, 2016.  Some of them involved shocking 

sums owed as a result of misdemeanor convictions.  Defendant Fowler’s clerks, for example, 
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identified fifty-one people “in the court’s Jonesboro division alone who owed more than $10,000 

in fines and other fees.”  Exhibit 3, Keith Inman, District Judges Explain Changes, THE SUN, Jan. 

26, 2017.  It should be noted this amount is twenty times the amount authorized under Arkansas 

law in punitive fines for Class C misdemeanors, and four times the maximum amount authorized 

for even the highest misdemeanor fine.  See Ark. Code Ann. § 5-4-201 (fine capped at $2,500, and 

$500 for Class A and C misdemeanors respectively). 

 Local residents described widespread hopelessness on the part of Plaintiff’s “clients.”  

Vicki Crego, Executive Director of the Women’s Crisis Center of Northeast Arkansas, spoke to 

the local paper about “a woman in the crisis center who had gotten a job and was working diligently 

to get back on her feet.”  Exhibit 4, Keith Inman, Ministers Question Local Justice System, THE 

SUN, Nov. 8, 2012.  “Because she had a job, she was unable to complete court-ordered public 

service work by the deadline, she said.”  Id.  “A contempt of court warrant was issued, and she 

was arrested.”  Id.  The arrest then cost the woman her job, and her children, who were placed in 

foster care.  Id.  Pastor Adrian Rodgers related the catch-22 nature of Plaintiff’s “agreement” for 

probationers he had counseled who could not afford the monthly fees:  the agreements require 

probationers to “pay a fee to get started with public service and monthly fees for as long as it takes 

to complete the work,” but “Rodgers said some probationers don’t go to … monthly appointments 

because they don’t have money to pay the fee.”  Id.  And “[i]f they don’t pay the fee, they’re not 

allowed to perform the work, Rodgers said.”  Id.  Then “[i]f they don’t perform the work, they’re 

arrested and receive more fines and fees and are ordered to perform more work ….”  

On account of Plaintiff’s summary procedures, even “clients” who were in compliance 

could end up in jail.  Kevin Richardson, a local employer, told the paper “of one employee who 
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was arrested on warrants on her way to work.  She had proof she performed her public service but 

still had to go to jail ….”  Id.  “‘More often than not, they lose hope,’ Richardson said.”  Id.  

 The editors of the local paper, The Sun, repeatedly published impassioned calls for change.  

On July 11, 2012, under the headline “Justice Network an Oxymoron,” Editor Chris Wessel wrote: 

Last year, The Justice Network collected $556,548 in fees from clients referred to 
the firm from the district court.  For the first six months this year, the company has 
already collected $355,001.  Last month, one man paid $695 in fees. 

What The Sun has found is that clients often face an unreasonable and inflexible 
schedule to complete public service and classes to meet their probation 
requirements.  As soon as a class or public service schedule is missed, The Justice 
Network issues a warrant for the client’s arrest, and the revolving door spins some 
more — more fines, more fees, more classes, more arrests.  On top of that, mistakes 
have been made, and probationers have been rearrested for not meeting their 
probation requirements when they’ve actually met them.  

[…] 

Those caught up in the system have a terrible time getting out.  They have a hard 
time keeping a job to pay off the fines and fees because The Justice Network assigns 
the public service and class schedule to the probationer.  They don’t have a choice. 

[…] 

We want to know why the failure rate of probation is so high here.  We suspect it’s 
because The Justice Network is more interested in making money than helping those 
on probation complete their public service and classes and become productive 
members of the community once again. 

 

Exhibit 5, Editorial, Justice Network an Oxymoron, THE SUN, July 11, 2012; see also Exhibit 6, 

Editorial, Ministers Input Needed to Change Probation System, THE SUN, Nov. 9, 2012 (“Like a 

maze with no exit, the … probation system is more often a dead end than a remedy for lawbreakers 

to turn their lives around and become productive members of society.  Much of that is because the 

private company that operates … [it] has found it far more lucrative if lawbreakers fail … .”). 

 The spiraling debt and hopelessness of thousands of County residents under the prior status 

quo more than justifies the Judges’ decisions to end their courts’ relationship with The Justice 

Network.  The harms perpetrated additionally fell disproportionately on minority Arkansans, 
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adding another level of inequality to a system that threatened jail for poor persons but not for rich.2  

And, as if that weren’t reason enough, the prior status quo resulted in widespread violations of the 

Fourteenth Amendment.  

The Fourteenth Amendment prohibits the incarceration of any person for the sole reason 

that he or she is poor and cannot afford to pay some amount of money.  E.g., Williams v. Illinois, 

399 U.S. 235, 240-41 (1970) (holding statute that permitted imprisonment resulting “directly from 

an involuntary nonpayment of a fine or court costs” is “an impermissible discrimination that rests 

on ability to pay”); Tate v. Short, 401 U.S. 395, 398 (1971) (holding that subjecting petitioner to 

“imprisonment solely because of his indigency” works an invidious discrimination); Bearden v. 

Georgia, 461 U.S. 660, 672-73 (1983) (“[A] sentencing court must inquire into the reasons for the 

[probationer’s] failure to pay. … To do otherwise would deprive the probationer of his conditional 

freedom simply because, through no fault of his own, he cannot pay the fine.”); Turner v. Rogers, 

564 U.S. 431, 447 (2011) (outlining due process requirements for civil contempt proceeding). 

This prohibition derives from both due process and equal protection principles.  Bearden, 

461 U.S. at 665 ; see also Obergefell v. Hodges, 576 U.S. ___, 135 S. Ct. 2584, 2603 (2015) (“In 

any particular case one Clause may be thought to capture the essence of the right in a more accurate 

and comprehensive way, even as the two Clauses may converge in the identification and definition 

of the right.”) (citing Bearden).  Imprisonment for failure to pay is “fundamentally unfair,” and a 

violation of due process, in the absence of evidence that such failure to pay was the defendant’s 

fault.  Bearden, 461 U.S. at 666, 666 n.7, 673.  And such imprisonment offends equal protection 

                                                           
2 Cf. Racial Disparities in the Arkansas Criminal Justice System, UALR William H. Bowen School of Law, Report of 
Research Findings (2015) (“People of color make up less than a quarter of the population of Arkansas but constitute 
almost half of the incarcerated population.”), available at  
https://static1.squarespace.com/static/5492f99ce4b0a0509513144d/t/579a1adb5016e11db1e98669/1469717213747/
RACIAL+DISPARITIES+IN+CRIMINAL+JUSTICE+SYSTEM+%28EXECUTIVE+SUMMARY%29.pdf [last 
accessed Aug. 20, 2017]. 
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because only those who cannot afford to pay will be imprisoned.  Williams, 399 U.S. at 240-41; 

Tate, 401 U.S. at 398.  Thus, as here, “[d]ue process and equal protection principles converge in 

the Court’s analysis of” cases involving “the treatment of indigents in our criminal justice system.”  

Bearden, 461 U.S. at 665, 664.   

The practices of Plaintiff under the prior status quo undeniably resulted in the routine 

jailing of poor or low-income Arkansans without any finding that their alleged failure to pay was 

willful, and without notice that their ability to pay was at issue or an opportunity to be heard on 

their ability to pay before their arrest and detention.  Public accounts show this to be true, but 

Plaintiff’s allegations also admit as much.  In describing the prior status quo, Plaintiff alleges that 

“[i]n the event [a] … client failed to abide by the order of probation[,]” Plaintiff  “would file an 

affidavit with the court indicating what condition or conditions were not completed.”  Doc. 1 ¶50.  

The County prosecutor and former Judge would “countersig[n]” the affidavit for arrest.  Id. ¶51.  

Once Plaintiff’s client was arrested and arraigned, the “judge of the District Court would order that 

restitution be paid” to Plaintiff “for all outstanding fees owed ….”  Id. ¶52.  In other words, 

Plaintiff’s Complaint describes a conveyor-belt process for the efficient violation of Arkansans’ 

Fourteenth Amendment rights, wherein the District Court and the criminal justice system became 

a generation and enforcement mechanism for Plaintiff’s revenue. 

B. For-Profit Probation Undermines Faith in the Criminal Justice System 

Relatedly, although Plaintiff claims mal-intent, the express words of the Judges included 

in Plaintiff’s Complaint make clear their primary motivation for ending the relationship: the 

concept of a for-profit entity administering “probation” is perverse.  See supra.  For-profit 

probation administration puts profit before the interests of the probationers, their families, 

communities, and the public at large.   
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Ironically, there can be no better proof of the Judges’ point than the instant lawsuit.  The 

Justice Network complains that the Judges’ expressed concerns about the well-being of individuals 

subject to their jurisdiction and the credibility of the justice system itself “ignore the contractual 

relationship existing between the probation clients and The Justice Network.”  Id. ¶71.  Plaintiff 

asks this Court for an order declaring it illegal for the Judges to alter the terms of existing probation 

orders and even to affect future probation orders for the sole reason that a change in the status quo 

affects the company’s bottom line.  Id. at 24.  To wit, Plaintiff asks the Court to enjoin the Judges 

from waiving any more fees, for whatever reason, because Plaintiff “has suffered significant 

economic loss, and will continue to sustain additional economic loss in the future, should the 

unlawful ‘Amnesty Program’ continue.”  Id. ¶4. This is an unambiguous assertion that The Justice 

Network’s top priority is not the administration of justice for which it has been tasked, but rather 

maintaining its revenue stream.  Generally speaking, revenue generation is a logical top priority 

for a for-profit company.  But, as the voters of Craighead County and the Judges understand, there 

is no place for profit motive in a justice system.  

It is well-established that the Due Process Clause of the U.S. Constitution demands justice-

system decision-makers be free from pecuniary bias.  Almost a century ago, in Tumey v. Ohio, 273 

U.S. 510, 522 (1927), the Supreme Court invalidated an Ohio law that provided for trial before a 

village mayor who could levy fines that would be used in part to cover his “fees and costs, in 

addition to his regular salary.”  The Court held the Ohio scheme unconstitutional on two 

independent grounds, “both because of [the mayor’s] direct pecuniary interest in the outcome, and 

because of his official motive to convict and to graduate the fine to help the financial needs of the 

village.”  Id. at 535 (emphasis added).  The question of bias is to be considered from an objective 
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perspective, with the likely behavior of an average person in mind, and encompasses a concern for 

both actual impropriety and even the mere appearance of it.  As the Court explained: 

There are doubtless mayors who would not allow such a consideration as $12 costs 
in each case to affect their judgment in it, but the requirement of due process of law 
in judicial procedure is not satisfied by the argument that men of the highest honor 
and the greatest self-sacrifice could carry it on without danger of injustice.  Every 
procedure which would offer a possible temptation to the average man as a judge 
to forget the burden of proof required to convict the defendant, or which might lead 
him not to hold the balance nice, clear, and true between the state and the accused 
denies the latter due process of law. 

Id. at 532.  The Court has since repeatedly affirmed that Due Process requires justice-system 

decision-makers be free from pecuniary bias.  E.g. Ward v. Village of Monroeville 409 U.S. 57 

(1972); Young v. U.S. ex rel. Vuitton et Fils S.A., 481 U.S. 787, 810 (1987). 

 Amicus does not assert that Plaintiff’s role under the prior status quo was tantamount to a 

judge’s, or in any way judicial.  However, Plaintiff was entrusted to make decisions about the 

terms of their “clients’” payment and community service plans, and, to the extent the former judge 

considered Plaintiff’s decisions part of his probation order, Plaintiff was empowered to deprive its 

“clients” of their fundamental right to physical liberty (and so much more) nearly at will, by simply 

submitting an affidavit.  See supra.  Again, as the Judges and citizens of Craighead County 

recognized, the placement of so much power into the hands of a company driven primarily by its 

desire to ensure and increase its own revenue stream is facially intolerable.3   

                                                           
3 The U.S. Department of Justice briefly summarized the point, and the problem, with respect to for-profit probation 
companies generally in March of 2016 as follows:  
 

[D]ue process concerns arise when … designees [of the court] have a direct pecuniary interest in the 
management or outcome of a case—for example, when a jurisdiction employs private, for-profit 
companies to supervise probationers.  In many such jurisdictions, probation companies are 
authorized not only to collect court fines, but also to impose an array of discretionary surcharges 
(such as supervision fees, late fees, drug testing fees, etc.) to be paid to the company itself rather 
than to the court.  Thus, the probation company that decides what services or sanctions to impose 
stands to profit from those very decisions.   
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Again, The Justice Network’s filing of the instant case alone exemplifies the problem.  The 

Justice Network’s suit makes abundantly clear that The Justice Network is more concerned about 

keeping its “clients” on probation and paying monthly fees than it is about any of the justice or 

fairness issues underlying the Judges’ actions.  An individual probationer, the Judges, or the public 

at large cannot trust The Justice Network to make impartial decisions about whether to recommend 

extension of probation, revocation of probation, or an individual’s arrest for an alleged violation, 

when doing so would harm The Justice Network … as alleged by The Justice Network in this suit. 

IV. Conclusion 

For the foregoing reasons, the Lawyers’ Committee for Civil Rights Under Law 

respectfully requests that the Court dismiss this action. 

Respectfully submitted, 
 
 

    /s/ Jon M. Greenbaum 
Jon M. Greenbaum (D.C. Bar No. 489887) 
Lawyers’ Committee for Civil Rights Under Law 
1401 New York Ave NW Suite 400 
Washington, DC 20005 
(202) 662-8315 
jgreenbaum@lawyerscommittee.org 

 
Joseph Dell’Armi (NY Bar No. 5184130)* 
Venable. LLP 
1270 Avenue of the Americas 
24th Floor 
New York, NY 10020 
(212) 808-5674 
jdellarmi@venable.com 
*Petition for Admission to Practice pending 
 

     Attorneys for Amicus 
 

                                                           
Exhibit 7, Vanita Gupta, Civil Rights Division, U.S. Dep’t of Justice, Dear Colleague Letter Regarding Enforcement 
Fees and Fines (Mar. 14, 2016), available at https://www.justice.gov/crt/file/832461/download [last accessed Aug. 
17, 2017]. 
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I hereby certify that on October 24, 2017, I electronically filed the foregoing with the Clerk 
of the Court for the Easter District of Arkansas by using the CM/ECF system. Participants in the 
case who are registered CM/ECF users will be served by the CM/ECF system. I have filed the 
foregoing on ECF. 

 

    ________________________ 
    Jon M. Greenbaum 
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Amnesty deadline draws full house 

JONESBORO — Craighead County District Judge Tommy Fowler knew it was going to be a busy day. 

When he arrived at the Justice Complex at 7:45 a.m. Friday, people were standing in a line that extended to the 
sidewalk. Court wasn't scheduled to begin until 9:30 a.m. 

It was the final day for people with outstanding warrants for failure to appear in court, nonpayment of fines or other 
contempt charges to appear before Fowler or Judge David Boling to make arrangements to pay outstanding fines and 
avoid arrest. 

Not everyone was able to get into the courtroom Friday. Boling, who presided, was only able to meet with 211 people, 
who collectively had 1,305 warrants thrown out. 

In four amnesty sessions since Jan. 20, 563 people appeared before one of the judges, eliminating 2,886 of the backlog 
of an estimated 50,000 warrants in misdemeanor court. The court has warrants out for more than 8,000 people, Fowler 
said. 

"Don't mistake kindness for weakness," Fowler said of the program. "That's not weakness. We're still enforcing the law." 

The judges said many of the people were facing weekly or monthly payment plans that forced them to choose between 
providing for their families or paying the fines. 

Fowler said 91 percent of the people who appeared before him had jobs. He said those were the people he was thinking 
about when the program was initiated. 

"These are people who are fearful every time they get behind the wheel to go to their job, but they are working and 
trying to better themselves," Fowler said. 

Though the program didn't require payments up front, many people paid. 

Fowler offered a couple of examples. 

On Feb. 3, he met a woman who is on active duty in the Air Force in Texas. She had a warrant for failure to perform 
public service on a conviction for having no liability insurance. 

"She told me that she drove 10 hours to be here," Fowler said, explaining that a family member told her of the amnesty 
program. The charge hanging over her prevented her from being considered for promotion, Fowler said. 

"I thanked her for her service, and I will consider her service to her country in lieu of her public service work and told 
her to go home," Fowler said. 

"I had a man drive from North Carolina last week. He had about $1,600 in old fines that he had not paid," the judge 
recounted. "He brought $1,200 with him. I told him if he would pay $1,100, I would write the rest off, and (he could) 
take the other $100 and go by Driver Control, get his license reinstated and go on back to North Carolina." 

While the amnesty program is over for now, Boling and Fowler said other people who have outstanding warrants still 
have opportunities to get right with the court, They can appear on regular court days and speak to a judge after he has 
completed his scheduled docket. 

"And I've been telling people, if you get a tax return and you want to come in and talk to Judge Boling or myself after 
court, we'll see what we can do to help you out," Fowler said. "Because a lot of this stuff is aged and has been accruing 
over years." 

Fowler said there is a 10-year statute of limitations on fine collections. 

Fowler said he has been asked to make a presentation to fellow district judges across the state "about our true amnesty 
program" at a conference in March. 

By then, he will be able to compile more accurate information on the impact of the program. 

This year's program differed from previous amnesty programs, and many people were leery of it, especially at the 
beginning, Fowler said. 

Previous programs here required defendants to surrender to police so that the warrants could be served. They then had 
to pay the underlying charges in full plus a $50 warrant service fee at the time of surrender, complete all prior 
sentencing as ordered by the court, such as classes or public service work, and pay any restitution owed, often to The 
Justice Network. 

The Justice Network, a private for-profit business, provided probation services for the court for many years. The 
company charged p-obationers fees in addition to what was owed to the court. 

The company no longer serves the court. 

In Texarkana, an amnesty program is underway in that misdemeanor court, The court there waives a $350 warrant fee 
and jail time if full payment is received for delinquent citations. 

However, after the amnesty period expires March 31, the Texarkana, Arkansas, Police Department plans to conduct a 
"warrant round-up" targeted at finding and arresting anyone who is wanted on an outstanding warrant, according to a 
press release. 
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Judges plan changes for district court 

By Keith Inman, Sun Staff Writer, inman(Ojonesborosun.com  

JONESBORO — In about three weeks, the system for handling misdemeanor criminal cases will change, as two new 
judges begin presiding over Craighead County District Court. 

Judge David Boling, appointed in July to complete the late Judge Curt Huekaby's term, began to implement some 
changes then. 

More change will come in January when Boling succeeds Keith Blackman in Division 1 and Tommy Fowler takes over 
Division 2. 

Both Fowler and Boling campaigned on a promise that they would end outsourcing of probation services in district court. 

The Justice Network, a private, for-profit company based in Memphis, has provided the service for many years, and 
few can remember a time when the company wasn't here. While the company will continue operations in neighboring 
Greene and Poinsett counties, Fowler and Boling say probation services and court-ordered public service work will be 
under their control. 

Details of exactly how that will work haven't been finalized, Fowler said Monday, 

The judges plan final meetings with Craighead County Sheriff Marty Boyd and Jonesboro Police Chief Rick Elliott next 
week. 

Elliott said Tuesday he may have to amend his proposed 2017 budget, depending on what gets worked out. 

"It's all going to be a learning curve for us, but if this is what the court wants for us, we'll do our best to make it work," 
Elliott said. 

Fowler, who was appointed to complete the term of the late Circuit Judge Lee Fergus in August 2015, said his duties in 
the six counties of the 2nd Judicial District have delayed some of the work in developing a plan with Boling. 

"We have been assessing the situation and addressing it," Fowler said. 

While the preliminary plan hasn't been reduced to writing, Fowler said a primary change will be fewer mandates for 
community service and the fees associated with them. Instead, the judges will look for ways to allow offenders to work 
their way out of the court system.. 

That includes more realistic fine payment plans. 

In August, Boling cited a day in which 34 people appeared before him in court. Only six were accused of committing a 
crime. The other 28 were jailed on warrants charging them with nonpayment of fines. 

Fowler said he and Boling plan to implement an amnesty program in January and February in which they will devote 
some Fridays to simply meeting with offenders who owe fine payments but are struggling to keep up. 

It will be the offender's responsibility to appear in court on those days. No new warrants or fees will be implemented, 
Fowler said. Rather, the judges and the offenders will discuss what the defendant can realistically pay. They will still 
face consequences if they refuse to make the lower, more realistic weekly or monthly payment, the judge said. 

"And not everything will work, I know that," Fowler said. 
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District judges explain changes 

By Keith Inman, Sun Staff Writer, ininan@lonesherosunicom 

JONESBORO — It's only been a few weeks, but Craighead County's new district judges said they believe new policies 
they've established have had positive impacts. 

Speaking Wednesday to the Kiwanis Club of Jonesboro, Judges Tommy Fowler and David Boling said fewer people are 
needlessly going to jail, and people facing fines for misdemeanor offenses have a better chance of actually paying them 
off. 

The issue of nonpayment of fines was one that drove the election, Fowler said. After serving more than a year as a 
circuit judge, Fowler said he learned that district court payment requirements were higher than for those convicted of 
felonies. While former Judge Keith Blackman expected misdemeanor offenders to pay $115 per month under a payment 
plan, felons were only expected to pay $50 per month in circuit court. He said $50 is more reasonable. 

"Here's what I hope to accomplish," Fowler said. "Habits. Good habits. You pay your house payment. You pay your 
electric bill. You pay your car payment. Every month. Not trying to pay ahead. You can't do that. I want to see six 
straight months of developing a habit of paying toward your fines and costs." 

Fowler said his clerk's office identified 51 people in the court's Jonesboro division alone who owed more than $10,000 in 
fines and other fees. People who had nonpayment of fines warrants typically had their licenses suspended automatically 
without a hearing. 

Boling said he and Fowler, instead of issuing warrants that require offenders to post a bond or go to jail, now issue 
summonses to court where defendants have an opportunity to make payments and avoid losing their licenses. 

Keith Bowers, administrator of the Craighead County Detention Center, confirmed that the jail population has declined 
in recent weeks, from an average of about 300 prisoners to 249 on Wednesday morning. That means a cost savings for 
the county, he said. 

"Several things go down when your population goes down," Bowers said. "I hope what they're doing will last." 

The judges also introduced a temporary amnesty program, which allows offenders who are behind on their payments to 
reset their payment plans with no further penalties. Those sessions are scheduled for 9:30 a.m. to noon on Fridays. 
Fowler said he canceled almost 200 warrants for 44 people who attended the first session last week. Those people were 
charged with either nonpayment of fines, failure to appear in court or failure to perform public service. He said fewer 
than five of the people were unemployed, but he said the others weren't earning enough money to keep up with their 
payments. 

"Again, we're not soft on crime, but we're looking at it in a different approach in trying to help people get back on their 
feet," Fowler said. He used the case of a disabled veteran who visited the amnesty session last week. 

"He was on a fixed income," Fowler said. "He had gotten behind on his fine payments. After the warrant was issued, you 
can't pay anymore because the warrant's there. That happened in 2012. For the last four years, he has been living and 
running a scared life, afraid of getting pulled over because his license was suspended." 

Fowler said he quashed all the warrants and gave him a letter to reinstate his license. 

"He paid off the $1,200 that he owed to the court, he went and got his license back and he's free. He's done. He's now 
back on track." 

The amnesty program will continue for the next three Fridays. 

Another option the court gives to defendants is the opportunity to enter conditional pleas of guilty. Fowler said that 
allows defendants to delay sentencing until they have time to come up with money to pay their fines. Known as Docket 
3, it not only gives the defendant some breathing room to acquire the cash needed, but it also eliminates the need to 
summon arresting officers to court, Fowler said. 

Boling and Fowler also followed through on their promises to end the use of a private, for-profit probation service. 

They said they hope to have a new system in place by April. 

The primary goal of public service work in the new system will be to give defendants an option to work off their fines if 
they don't have the financial means to pay, Boling said. 

While it may seem the new judges' practices may reduce revenue for city and county governments, Boling predicted 
that won't be the case. 

"What I think is going to happen, what I expect is occurring, is that the money and fines and fees that were going to 
The Justice Network, which was a substantial amount of money, that money is not going to them," Boling said. 'I 
anticipate, and what I think is occurring, is it is going to the city and county fines that are owed." 

That's because The Justice Network collected its money first, he said. 
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Ministers question local justice system 

By Keith Inman, Sim Staff Writer 

JONESBORO — As people lied into the Justice Complex to attend Craighead County District Court on Wednesday 
afternoon, one man was overheard saying, 'the judge is locking everybody up today.' 

'All right,' another man replied. 'I'm starving. I need a warm place to step. It was cold out there last night.' 

A reporter couldn't tell if the man was serious. 

Meanwhile, at St. Bernards Medical Centel, local ministers were discussing whether true justice is meted out at the 
Justice Comets. 

'Once they get Into the system. it's impossible to get out,' Vicki Grego, executive director of the Women's Crisis Center 
of Northeast Arkansas, told members of the Jonesboro Ministerial Alliance. 

Crego told of a woman in the crisis center who had gotten a Job and was working diligently to get back on her feet. 
Because she had a job, she was unable to complete court-ordered public service work by the deadline, she said. A 
contempt of court warrant was issued, and she was arrested. When that happened, Crego said, the woman's children 
were placed into foster rare. 

She also lost her job, because she couldn't get out of jail, Crego said. 

One man on attendance said probationers can receive extensions if they pay an additional fee to the Justice Network, 
a Memphis-based company that Provides probation services for the court, 

'I have a real problem with that.' Crego said. 'Does the judge know that? 1 don't know.' 

John Miles, senior pastor 01 first United Methodist Church, said several ministers have become concerned with some of 
the stones they've heard as they try to help people better their circumstances. He said Adrian Rodgers, pastor of 
Fullness of kW Ministries, has been especially concerned. 

Rodgers said many people he has counseled over the years make a mistake, then get saddled with monthly probation 
tees. They must pay a fee to get started with public service and monthly fees for as long as it takes to complete the 
work. Rodgers said some probationers don't go to the justice Network office for their monthly appointments because 
they don't have money to oay the fee. 

If they don't pay the lee, they're net allowed to perform the work, Rodgers said. If they don't perform the work, they're 
arrested and receive more lines and fees and are ordered to perform more work, the pastor said. 

WithOut money to pay fines or fees, Probationers are constantly rearrested, Rodgers said. 

'They've been in jail enough to be considered a career criminal,' Rodgers said. 

Rodgers said he's seen instances where )ustlee Network employees lose documentation of work already performed by 
probationers. Warrants are issued, and probationers are arrested, even though the probationers have their own 
documented proof, "e said. 

Often probationers don't even know they've failed to fully comply with court orders. In other jurisdictions. Rodgers said 
he has found tne court will send warning letters before issuing warrants. 

'In our great city, they send you nothing,' he said. 

Rodgers said the cost, police agencies and the Craighead County Detention Center also have communication issues. 

'you go to the jail, they'll give you one amount (owed). You go to the police department, they'll tell you a different 
amount.' 

Kevin Richardson, owner of an answering service, said some of his employees 'have issues,' 

He told of one employee who was arrested on warrants on her way to work. She had proof she performed her public 
service but still had to go to jail, Richardson said. 

'More often than not, they lose hope,' Richardson said. 

'Is anybody here comfortable with this?' Mikis asked. 

Christopher Jones, pastor of First Presbyterian Church, wasn't. 

'We're preying on the least of those living in our community,' Jones said. 'There's no wonder our racial tensions are 
going through the roof. This is a justice issue, not a Justice Network Issue.' 

'It's easy money on the backs of the poor.' Rodgers said. 

Miles Said ministers hope to arrange a meeting with District judge Keith Blackman to discuss concerns. 

Blackman said late Wednesday he would be happy to meet with them and explain the system. The Justice Network 
operates above boa,d, Blackman said. 

'I'm basically satisfied with their services. It's a tough job,' Blackman said. 'There's always a question here or there, 
but I have checked thine out, and when I see a question that arises in my mind, I've looked at that and queried, and 
they're very open and willing to show me what transpired, what didn't transpire, and the circumstances. 1 haven't had 
any problems dealing with them over issues that may have arisen; not anything real substantial.' 

The Sun reported in June that the county and cities that use the distnct court didn't have a contract, in apparent 
violation of state law. They Mill don't, 

The law requires the approval of the governing bodies — the Quorum court and city councils. 

City and county officials have explored the possibility of developing their own probation offices. OS most cities and 
counties In the state do. However, Blackman said Jonesboro officials have not found it financially feasible. 

Jonesboro Mayor Harold Perrin said city officials don't have access to adequate information to know whether it's 
feasible. II he can get that information, he may be able to form an opinion. 
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Justice Network an oxymoron 

You'd think the company that does in excess of a half million dollars a year on behalf of Craighead County government 
would have a contract. 

So far, no one can find a copy or obtain one from The Justice Network Inc. — the private company that provides 
probation services to the Craighead County District Court. State law says a contract is required. 

Dean Ross, chief executive of The Justice Network, told The Sun in June the company did have a contract with the 
county, but no one has been able to produce one. Since that initial contact in June, Ross won't return the newspapers 
calls. 

The county has hag as much luck as Sun reporter Keith Inman. Tony Thomas, administrative assistant to County Judge 
Ed Hill, told Inman he's been unable to obtain a signed copy from The Justice Network. 

"We have been unable to make contact with the main office there in Memphis, and they have not reached back out to 
us,"4 Thomas told The Sun. "... I would assume that if they had a contract, we would have a copy by now."4,  

Join the club. 

Until The Sun took an in-depth look at how the company operates in Craighead County, the county judge's office and 
mayors of all cities that use the court didn't even receive monthly reports The Justice Network is required by law to 
provide. Those officials are now receiving the reports. 

What they show is that probation services in Craighead County is big business. The Justice Network administers 
probation and court-ordered public service and places clients in court-ordered classes. The fees The Justice Network 
charges are in addition to fines and court costs assessed by District Judge Keith Blackman. 

Last year, The Justice Network collected $556,548 in fees from clients referred to the firm from district court. For the 
first six months this year, the company has already collected $355,001. Last month, one man paid $695 in fees. 

What The Sun has found is that clients often face an unreasonable and inflexible schedule to complete public service 
and classes to meet their probation requirements. As soon as a class or public service schedule is missed, The Justice 
Network issues a warrant for the client's arrest, and the revolving door spins some more — more fines, more fees, 
more classes, more arrests. On top of that, mistakes have been made, and probationers have been rearrested for not 
meeting their probation requirements when they've actually met them. 

One former probationer even carries around the receipts showing he's paid his fines and fees and completed his 
community service just so they won't mistakenly arrest him again. 

Those caught up in the system have a terrible time getting out. They have a hard time keeping a job to pay off the fines 
and fees because Tie Justice Network assigns the public service and class schedule to the probationer. They don't 
have a choice. 

In a recent in-depth look at the top 10 repeat criminals in Craighead County, all 10 had been arrested 24-29 times in 
the past five years. Most of those were warrants for failing to complete public service and classes. 

If the county is going to continue to let The Justice Network run its probation program, the company needs to come 
clean with the public. We've got lots of questions that only company officials can answer, and they aren't talking. 

We want to know why the failure rate of probation is so high here. We suspect it's because The Justice Network is 
more interested in making money than helping those on probation complete their public service and classes and become 
productive members of the community once again. 

The probation system in Craighead County and surrounding counties administered by The Justice Network is broken. 
It needs to be fixed. 

When someone or something keeps their thumb on people who are down and out, it's highly unlikely they will rise 
above their circumstances and far more likely they will give up and continue the cycle of crime in our community. 
There's no way out, 

Ironically, in Greene County, The Justice Network returns 10 percent of what it collects to the county. That would be a 
big chunk of change for Craighead County, considering The Justice Network has operated the probation system here 
since the 1990s. 

Then again, nobody can find the contract. 

City and county officials need to get a handle on this problem in our community. If representatives of The Justice 
Network aren't willing to meet with them in a public setting to get the many issues squared away, then they need to 
work together to develop a better probation system here that's run by the government and accountable to the people it 
serves. 

—Chris Wessel 
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Ministers' input needed to change probation system 

Like a maze with no exit, the Craighead County District Court's probation system is more often a dead end than a 
remedy for lawbreakers to turn their lives around and become productive members of society. 

Much of that is because the private company that operates the court's probation system has found it far more lucrative 
if lawbreakers fail their court-ordered punishments, which include fines, fees and community service. 

Under the current system operated by The Justice Network, the Memphis-based company that provides probation 
services for the court, lawbreakers find themselves entangled in a system that's nearly impossible to get out of. 

And it's all about the money. 

Since Sun reporter Keith Inman's in-depth series on The Justice Network last June, little has been done to change the 
system or remedy the problems. Quorum court members talked about it, and city and county officials said they'd look 
into the matter, but so far everything is status quo. 

District Court Judge Keith Blackman even said he's pleased with the job The Justice Network is doing in Craighead 
County. 

Apparently, Blackman doesn't get out of his robes much and talk to the parents and loved ones of lawbreakers who 
committed crimes most likely related to their addiction to drugs and/or alcohol. 

What's happening  is criminal, but since it's happening to criminals, few folks have cared. 

Until now. 

On Wednesday, a group of local ministers met to discuss the problems with the county's probation system. 

"Once they get into the system, it's impossible to get out:. Vicki Grego, executive director of the Women's Crisis 
Center of Northeast Arkansas, told members of the Jonesboro Ministerial Alliance. 

Crego told of a case that we heard described dozens of times by other folks. It's a perfect Catch-22 situation where 
lawbreakers are assigned hundreds of hours of community service that they have to pay to complete. They are assigned 
jobs and classes by The Justice Network that must be completed when and where The Justice Network assigns 
them. 

Many times, it's impossible to maintain a job to pay the fines and fees to complete public service. Sometimes The 
Justice Network Goofs up in its scheduling or accounting, and probationers are picked up for failing to complete 
community service. 

Many times the probationer doesn't have the money to pay to do community service. 

The result: A warrant is issued, the probationer is re-arrested, thrown in jail and given more fines, fees and community 
service on top of what they already couldn't complete. 

Often they lose whatever job they had and, in at least one case, lost their children. 

We have no problem with lawbreakers paying fines and fees and being assigned community service. That's the price for 
breaking the law and a way to pay your community back for having to deal with your indiscretions. 

However, the current system preys on society's least favorite class — the poor and the addicted — and, as Adrian 
Rodgers, pastor of fullness of Joy Ministries, put it best: "It's easy money on the backs of the poor.". 

Some residents have been arrested so many times they are considered career criminals, even though most of their 
crimes are simply not being able to pay the fees and complete community service. 

What starts out as shoplifting or theft turns into a revolving door at the courthouse. 

The good news is several ministers with the Jonesboro Ministerial Alliance plan to meet with Judge Blackman, and he is 
amenable to the gathering. 

With any luck, the ministers will help Blackman see The Justice Network in the light of those who are taken advantage 
of by the current system. 

The goal of district court's probation system should be to punish and rehabilitate lawbreakers — not make it impossible 
for them to get on their feet again by enriching a private company. 

The city and county should follow the ministers' lead and re-evaluate the probation system. 

—Chris Wessel 
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       Washington, D.C. 20530 

 

       March 14, 2016 

 
 
Dear Colleague: 

 
The Department of Justice (“the Department”) is committed to assisting state and local 

courts in their efforts to ensure equal justice and due process for all those who come before them.  
In December 2015, the Department convened a diverse group of stakeholders—judges, court 
administrators, lawmakers, prosecutors, defense attorneys, advocates, and impacted 
individuals—to discuss the assessment and enforcement of fines and fees in state and local 
courts.  While the convening made plain that unlawful and harmful practices exist in certain 
jurisdictions throughout the country, it also highlighted a number of reform efforts underway by 
state leaders, judicial officers, and advocates, and underscored the commitment of all the 
participants to continue addressing these critical issues.  At the meeting, participants and 
Department officials also discussed ways in which the Department could assist courts in their 
efforts to make needed changes.  Among other recommendations, participants called on the 
Department to provide greater clarity to state and local courts regarding their legal obligations 
with respect to fines and fees and to share best practices.  Accordingly, this letter is intended to 
address some of the most common practices that run afoul of the United States Constitution 
and/or other federal laws and to assist court leadership in ensuring that courts at every level of 
the justice system operate fairly and lawfully, as well as to suggest alternative practices that can 
address legitimate public safety needs while also protecting the rights of participants in the 
justice system.  

 
Recent years have seen increased attention on the illegal enforcement of fines and fees in 

certain jurisdictions around the country—often with respect to individuals accused of 
misdemeanors, quasi-criminal ordinance violations, or civil infractions.1  Typically, courts do not 
sentence defendants to incarceration in these cases; monetary fines are the norm.  Yet the harm 
                                                           
1  See, e.g., Civil Rights Division, U.S. Department of Justice, Investigation of the Ferguson Police Department 
(Mar. 4, 2015), http://www.justice.gov/crt/about/spl/documents/ferguson_findings_3-4-15.pdf (finding that the 
Ferguson, Missouri, municipal court routinely deprived people of their constitutional rights to due process and equal 
protection and other federal protections); Brennan Center for Justice, Criminal Justice Debt: A Barrier to Reentry 
(2010), available at http://www.brennancenter.org/sites/default/files/legacy/Fees%20and%20Fines%20FINAL.pdf 
(reporting on fine and fee practices in fifteen states); American Civil Liberties Union, In for a Penny: The Rise of 
America’s New Debtors’ Prisons (2010), available at https://www.aclu.org/files/assets/InForAPenny_web.pdf 
(discussing practices in Louisiana, Michigan, Ohio, Georgia, and Washington state). 

U.S. Department of Justice 
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caused by unlawful practices in these jurisdictions can be profound.  Individuals may confront 
escalating debt; face repeated, unnecessary incarceration for nonpayment despite posing no 
danger to the community2; lose their jobs; and become trapped in cycles of poverty that can be 
nearly impossible to escape.3  Furthermore, in addition to being unlawful, to the extent that these 
practices are geared not toward addressing public safety, but rather toward raising revenue, they 
can cast doubt on the impartiality of the tribunal and erode trust between local governments and 
their constituents.4   

 
To help judicial actors protect individuals’ rights and avoid unnecessary harm, we discuss 

below a set of basic constitutional principles relevant to the enforcement of fines and fees.  These 
principles, grounded in the rights to due process and equal protection, require the following: 

 
(1) Courts must not incarcerate a person for nonpayment of fines or fees without first 

conducting an indigency determination and establishing that the failure to pay was 
willful;  
 

(2) Courts must consider alternatives to incarceration for indigent defendants unable to 
pay fines and fees;  

 
(3) Courts must not condition access to a judicial hearing on the prepayment of fines or 

fees;  
 

(4) Courts must provide meaningful notice and, in appropriate cases, counsel, when 
enforcing fines and fees; 
 

(5) Courts must not use arrest warrants or license suspensions as a means of coercing the 
payment of court debt when individuals have not been afforded constitutionally 
adequate procedural protections;  
 

(6) Courts must not employ bail or bond practices that cause indigent defendants to 
remain incarcerated solely because they cannot afford to pay for their release; and 
 

(7) Courts must safeguard against unconstitutional practices by court staff and private 
contractors. 

 
In court systems receiving federal funds, these practices may also violate Title VI of the Civil 
Rights Act of 1964, 42 U.S.C. § 2000d, when they unnecessarily impose disparate harm on the 
basis of race or national origin. 

                                                           
2  Nothing in this letter is intended to suggest that courts may not preventively detain a defendant pretrial in order to 
secure the safety of the public or appearance of the defendant.   
3  See Council of Economic Advisers, Issue Brief, Fines, Fees, and Bail: Payments in the Criminal Justice System 
that Disproportionately Impact the Poor, at 1 (Dec. 2015), available at 
https://www.whitehouse.gov/sites/default/files/page/files/1215_cea_fine_fee_bail_issue_brief.pdf (describing the 
disproportionate impact on the poor of fixed monetary penalties, which “can lead to high levels of debt and even 
incarceration for failure to fulfil a payment” and create “barriers to successful re-entry after an offense”). 
4  See Conference of State Court Administrators, 2011-2012 Policy Paper, Courts Are Not Revenue Centers (2012), 
available at https://csgjusticecenter.org/wp-content/uploads/2013/07/2011-12-COSCA-report.pdf. 
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As court leaders, your guidance on these issues is critical.  We urge you to review court 

rules and procedures within your jurisdiction to ensure that they comply with due process, equal 
protection, and sound public policy.  We also encourage you to forward a copy of this letter to 
every judge in your jurisdiction; to provide appropriate training for judges in the areas discussed 
below; and to develop resources, such as bench books, to assist judges in performing their duties 
lawfully and effectively.  We also hope that you will work with the Justice Department, going 
forward, to continue to develop and share solutions for implementing and adhering to these 
principles. 

 
 

1. Courts must not incarcerate a person for nonpayment of fines or fees without first 
conducting an indigency determination and establishing that the failure to pay was 
willful.  
 
The due process and equal protection principles of the Fourteenth Amendment prohibit 

“punishing a person for his poverty.”  Bearden v. Georgia, 461 U.S. 660, 671 (1983).  
Accordingly, the Supreme Court has repeatedly held that the government may not incarcerate an 
individual solely because of inability to pay a fine or fee.  In Bearden, the Court prohibited the 
incarceration of indigent probationers for failing to pay a fine because “[t]o do otherwise would 
deprive the probationer of his conditional freedom simply because, through no fault of his own, 
he cannot pay the fine.  Such a deprivation would be contrary to the fundamental fairness 
required by the Fourteenth Amendment.”  Id. at 672-73; see also Tate v. Short, 401 U.S. 395, 
398 (1971) (holding that state could not convert defendant’s unpaid fine for a fine-only offense 
to incarceration because that would subject him “to imprisonment solely because of his 
indigency”); Williams v. Illinois, 399 U.S. 235, 241-42 (1970) (holding that an indigent 
defendant could not be imprisoned longer than the statutory maximum for failing to pay his fine).  
The Supreme Court recently reaffirmed this principle in Turner v. Rogers, 131 S. Ct. 2507 
(2011), holding that a court violates due process when it finds a parent in civil contempt and jails 
the parent for failure to pay child support, without first inquiring into the parent’s ability to pay.  
Id. at 2518-19. 

 
To comply with this constitutional guarantee, state and local courts must inquire as to a 

person’s ability to pay prior to imposing incarceration for nonpayment.  Courts have an 
affirmative duty to conduct these inquiries and should do so sua sponte.  Bearden, 461 U.S. at 
671.  Further, a court’s obligation to conduct indigency inquiries endures throughout the life of a 
case.  See id. at 662-63.  A probationer may lose her job or suddenly require expensive medical 
care, leaving her in precarious financial circumstances.  For that reason, a missed payment 
cannot itself be sufficient to trigger a person’s arrest or detention unless the court first inquires 
anew into the reasons for the person’s non-payment and determines that it was willful.  In 
addition, to minimize these problems, courts should inquire into ability to pay at sentencing, 
when contemplating the assessment of fines and fees, rather than waiting until a person fails to 
pay. 
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Under Bearden, standards for indigency inquiries must ensure fair and accurate 
assessments of defendants’ ability to pay.  Due process requires that such standards include both 
notice to the defendant that ability to pay is a critical issue, and a meaningful opportunity for the 
defendant to be heard on the question of his or her financial circumstances.  See Turner, 131 S. 
Ct. at 2519-20 (requiring courts to follow these specific procedures, and others, to prevent 
unrepresented parties from being jailed because of financial incapacity).  Jurisdictions may 
benefit from creating statutory presumptions of indigency for certain classes of defendants—for 
example, those eligible for public benefits, living below a certain income level, or serving a term 
of confinement.  See, e.g., R.I. Gen. Laws § 12-20-10 (listing conditions considered “prima facie 
evidence of the defendant’s indigency and limited ability to pay,” including but not limited to 
“[q]ualification for and/or receipt of” public assistance, disability insurance, and food stamps).  

 
 

2. Courts must consider alternatives to incarceration for indigent defendants unable to pay 
fines and fees. 
 
When individuals of limited means cannot satisfy their financial obligations, Bearden 

requires consideration of “alternatives to imprisonment.”  461 U.S. at 672.  These alternatives 
may include extending the time for payment, reducing the debt, requiring the defendant to attend 
traffic or public safety classes, or imposing community service.  See id.  Recognizing this 
constitutional imperative, some jurisdictions have codified alternatives to incarceration in state 
law.  See, e.g., Ga. Code Ann. § 42-8-102(f)(4)(A) (2015) (providing that for “failure to report to 
probation or failure to pay fines, statutory surcharges, or probation supervision fees, the court 
shall consider the use of alternatives to confinement, including community service”); see also 
Tate, 401 U.S. at 400 n.5 (discussing effectiveness of fine payment plans and citing examples 
from several states).  In some cases, it will be immediately apparent that a person is not and will 
not likely become able to pay a monetary fine.  Therefore, courts should consider providing 
alternatives to indigent defendants not only after a failure to pay, but also in lieu of imposing 
financial obligations in the first place.   

 
Neither community service programs nor payment plans, however, should become a 

means to impose greater penalties on the poor by, for example, imposing onerous user fees or 
interest.  With respect to community service programs, court officials should consider 
delineating clear and consistent standards that allow individuals adequate time to complete the 
service and avoid creating unreasonable conflicts with individuals’ work and family obligations.  
In imposing payment plans, courts should consider assessing the defendant’s financial resources 
to determine a reasonable periodic payment, and should consider including a mechanism for 
defendants to seek a reduction in their monthly obligation if their financial circumstances 
change. 

 
   

3. Courts must not condition access to a judicial hearing on prepayment of fines or fees. 
 
State and local courts deprive indigent defendants of due process and equal protection if 

they condition access to the courts on payment of fines or fees.  See Boddie v. Connecticut, 401 
U.S. 371, 374 (1971) (holding that due process bars states from conditioning access to 
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compulsory judicial process on the payment of court fees by those unable to pay); see also 
Tucker v. City of Montgomery Bd. of Comm’rs, 410 F. Supp. 494, 502 (M.D. Ala. 1976) (holding 
that the conditioning of an appeal on payment of a bond violates indigent prisoners’ equal 
protection rights and “‘has no place in our heritage of Equal Justice Under Law’” (citing Burns v. 
Ohio, 360 U.S. 252, 258 (1959)).5          

 
This unconstitutional practice is often framed as a routine administrative matter.  For 

example, a motorist who is arrested for driving with a suspended license may be told that the 
penalty for the citation is $300 and that a court date will be scheduled only upon the completion 
of a $300 payment (sometimes referred to as a prehearing “bond” or “bail” payment).  Courts 
most commonly impose these prepayment requirements on defendants who have failed to 
appear, depriving those defendants of the opportunity to establish good cause for missing court.  
Regardless of the charge, these requirements can have the effect of denying access to justice to 
the poor.  

 
 

4. Courts must provide meaningful notice and, in appropriate cases, counsel, when 
enforcing fines and fees.  
 
“An elementary and fundamental requirement of due process in any proceeding which is 

to be accorded finality is notice reasonably calculated, under all the circumstances, to apprise 
interested parties of the pendency of the action and afford them an opportunity to present their 
objections.”  Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314-15 (1950); see also 
Turner, 131 S. Ct. at 2519 (discussing the importance of notice in proceedings to enforce a child 
support order).  Thus, constitutionally adequate notice must be provided for even the most minor 
cases.  Courts should ensure that citations and summonses adequately inform individuals of the 
precise charges against them, the amount owed or other possible penalties, the date of their court 
hearing, the availability of alternate means of payment, the rules and procedures of court, their 
rights as a litigant, or whether in-person appearance is required at all.  Gaps in this vital 
information can make it difficult, if not impossible, for defendants to fairly and expeditiously 
resolve their cases.  And inadequate notice can have a cascading effect, resulting in the 
defendant’s failure to appear and leading to the imposition of significant penalties in violation of 
the defendant’s due process rights.   

 
Further, courts must ensure defendants’ right to counsel in appropriate cases when 

enforcing fines and fees.  Failing to appear or to pay outstanding fines or fees can result in 
incarceration, whether through the pursuit of criminal charges or criminal contempt, the 
imposition of a sentence that had been suspended, or the pursuit of civil contempt proceedings.  
The Sixth Amendment requires that a defendant be provided the right to counsel in any criminal 
proceeding resulting in incarceration, see Scott v. Illinois, 440 U.S. 367, 373 (1979); Argersinger 
v. Hamlin, 407 U.S. 25, 37 (1972), and indeed forbids imposition of a suspended jail sentence on 
a probationer who was not afforded a right to counsel when originally convicted and sentenced, 

                                                           
5  The Supreme Court reaffirmed this principle in Little v. Streater, 452 U.S. 1, 16-17 (1981), when it prohibited 
conditioning indigent persons’ access to blood tests in adversarial paternity actions on payment of a fee, and in 
M.L.B. v. S.L.J., 519 U.S. 102, 107 (1996), when it prohibited charging filing fees to indigent persons seeking to 
appeal from proceedings terminating their parental rights. 
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see Alabama v. Shelton, 535 U.S. 654, 662 (2002).  Under the Fourteenth Amendment, 
defendants likewise may be entitled to counsel in civil contempt proceedings for failure to pay 
fines or fees.  See Turner, 131 S. Ct. at 2518-19 (holding that, although there is no automatic 
right to counsel in civil contempt proceedings for nonpayment of child support, due process is 
violated when neither counsel nor adequate alternative procedural safeguards are provided to 
prevent incarceration for inability to pay).6 

 
 

5. Courts must not use arrest warrants or license suspensions as a means of coercing the 
payment of court debt when individuals have not been afforded constitutionally adequate 
procedural protections.  
 
The use of arrest warrants as a means of debt collection, rather than in response to public 

safety needs, creates unnecessary risk that individuals’ constitutional rights will be violated.  
Warrants must not be issued for failure to pay without providing adequate notice to a defendant,  
a hearing where the defendant’s ability to pay is assessed, and other basic procedural protections.  
See Turner, 131 S. Ct. at 2519; Bearden, 461 U.S. at 671-72; Mullane, 339 U.S. at 314-15.  
When people are arrested and detained on these warrants, the result is an unconstitutional 
deprivation of liberty.  Rather than arrest and incarceration, courts should consider less harmful 
and less costly means of collecting justifiable debts, including civil debt collection.7   

 
In many jurisdictions, courts are also authorized—and in some cases required—to initiate 

the suspension of a defendant’s driver’s license to compel the payment of outstanding court 
debts.  If a defendant’s driver’s license is suspended because of failure to pay a fine, such a 
suspension may be unlawful if the defendant was deprived of his due process right to establish 
inability to pay.  See Bell v. Burson, 402 U.S. 535, 539 (1971) (holding that driver’s licenses 
“may become essential in the pursuit of a livelihood” and thus “are not to be taken away without 
that procedural due process required by the Fourteenth Amendment”); cf. Dixon v. Love, 431 
U.S. 105, 113-14 (1977) (upholding revocation of driver’s license after conviction based in part 
on the due process provided in the underlying criminal proceedings); Mackey v. Montrym, 443 
U.S. 1, 13-17 (1979) (upholding suspension of driver’s license after arrest for driving under the 
influence and refusal to take a breath-analysis test, because suspension “substantially served” the 
government’s interest in public safety and was based on “objective facts either within the 
personal knowledge of an impartial government official or readily ascertainable by him,” making 
the risk of erroneous deprivation low).  Accordingly, automatic license suspensions premised on 
determinations that fail to comport with Bearden and its progeny may violate due process.   

 

                                                           
6  Turner’s ruling that the right to counsel is not automatic was limited to contempt proceedings arising from failure 
to pay child support to a custodial parent who is unrepresented by counsel.  See 131 S. Ct. at 2512, 2519.  The Court 
explained that recognizing such an automatic right in that context “could create an asymmetry of representation.”  
Id. at 2519.  The Court distinguished those circumstances from civil contempt proceedings to recover funds due to 
the government, which “more closely resemble debt-collection proceedings” in which “[t]he government is likely to 
have counsel or some other competent representative.”  Id. at 2520. 
7  Researchers have questioned whether the use of police and jail resources to coerce the payment of court debts is 
cost-effective.  See, e.g., Katherine Beckett & Alexes Harris, On Cash and Conviction: Monetary Sanctions as 
Misguided Policy, 10 CRIMINOLOGY & PUB. POL’Y 505, 527-28 (2011).  This strategy may also undermine public 
safety by diverting police resources and stimulating public distrust of law enforcement.  
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Even where such suspensions are lawful, they nonetheless raise significant public policy 
concerns.  Research has consistently found that having a valid driver’s license can be crucial to 
individuals’ ability to maintain a job, pursue educational opportunities, and care for families.8  At 
the same time, suspending defendants’ licenses decreases the likelihood that defendants will 
resolve pending cases and outstanding court debts, both by jeopardizing their employment and 
by making it more difficult to travel to court, and results in more unlicensed driving.  For these 
reasons, where they have discretion to do so, state and local courts are encouraged to avoid 
suspending driver’s licenses as a debt collection tool, reserving suspension for cases in which it 
would increase public safety.9  

 
 

6. Courts must not employ bail or bond practices that cause indigent defendants to remain 
incarcerated solely because they cannot afford to pay for their release.  
 
When indigent defendants are arrested for failure to make payments they cannot afford, 

they can be subjected to another independent violation of their rights: prolonged detention due to 
unlawful bail or bond practices.  Bail that is set without regard to defendants’ financial capacity 
can result in the incarceration of individuals not because they pose a threat to public safety or a 
flight risk, but rather because they cannot afford the assigned bail amount.         

 
As the Department of Justice set forth in detail in a federal court brief last year, and as 

courts have long recognized, any bail practices that result in incarceration based on poverty 
violate the Fourteenth Amendment.  See Statement of Interest of the United States, Varden v. 
City of Clanton, No. 2:15-cv-34-MHT-WC, at 8 (M.D. Ala., Feb. 13, 2015) (citing Bearden, 461 
U.S. at 671; Tate, 401 U.S. at 398; Williams, 399 U.S. at 240-41).10  Systems that rely primarily 
on secured monetary bonds without adequate consideration of defendants’ financial means tend 
to result in the incarceration of poor defendants who pose no threat to public safety solely 
because they cannot afford to pay.11  To better protect constitutional rights while ensuring 
defendants’ appearance in court and the safety of the community, courts should consider 
transitioning from a system based on secured monetary bail alone to one grounded in objective 
risk assessments by pretrial experts.  See, e.g., D.C. Code § 23-1321 (2014); Colo. Rev. Stat. 16-

                                                           
8  See, e.g., Robert Cervero, et al., Transportation as a Stimulus of Welfare-to-Work: Private versus Public Mobility, 
22 J. PLAN. EDUC. & RES. 50 (2002); Alan M. Voorhees, et al., Motor Vehicles Affordability and Fairness Task 
Force: Final Report, at xii (2006), available at http://www.state.nj.us/mvc/pdf/About/AFTF_final_02.pdf (a study 
of suspended drivers in New Jersey, which found that 42% of people lost their jobs as a result of the driver’s license 
suspension, that 45% of those could not find another job, and that this had the greatest impact on seniors and low-
income individuals). 
9  See Am. Ass’n of Motor Veh. Adm’rs, Best Practices Guide to Reducing Suspended Drivers, at 3 (2013), 
available at http://www.aamva.org/WorkArea/linkit.aspx?LinkIdentifier=id&ItemID=3723&libID=3709 
(recommending that “legislatures repeal state laws requiring the suspension of driving privileges for non-highway 
safety related violations” and citing research supporting view that fewer driver suspensions for non-compliance with 
court requirements would increase public safety).  
10  The United States’ Statement of Interest in Varden is available at 
http://www.justice.gov/sites/default/files/opa/pressreleases/attachments/2015/02/13/varden statement_ 
of_interest.pdf.  
11  See supra Statement of the United States, Varden, at 11 (citing Timothy R. Schnacke, U.S. Department of Justice, 
National Institute of Corrections, FUNDAMENTALS OF BAIL: A RESOURCE GUIDE FOR PRETRIAL PRACTITIONERS AND 
A FRAMEWORK FOR AMERICAN PRETRIAL REFORM, at 2 (2014), available at http://nicic.gov/library/028360).  
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4-104 (2014); Ky. Rev. Stat. Ann. § 431.066 (2015); N.J. S. 946/A1910 (enacted 2015); see also 
18 U.S.C. § 3142 (permitting pretrial detention in the federal system when no conditions will 
reasonably assure the appearance of the defendant and safety of the community, but cautioning 
that “[t]he judicial officer may not impose a financial condition that results in the pretrial 
detention of the person”).     

 
 

7. Courts must safeguard against unconstitutional practices by court staff and private 
contractors. 
 
In many courts, especially those adjudicating strictly minor or local offenses, the judge or 

magistrate may preside for only a few hours or days per week, while most of the business of the 
court is conducted by clerks or probation officers outside of court sessions.  As a result, clerks 
and other court staff are sometimes tasked with conducting indigency inquiries, determining 
bond amounts, issuing arrest warrants, and other critical functions—often with only perfunctory 
review by a judicial officer, or no review at all.  Without adequate judicial oversight, there is no 
reliable means of ensuring that these tasks are performed consistent with due process and equal 
protection.  Regardless of the size of the docket or the limited hours of the court, judges must 
ensure that the law is followed and preserve “both the appearance and reality of fairness, 
generating the feeling, so important to a popular government, that justice has been done.”  
Marshall v. Jerrico, Inc., 446 U.S. 238, 242 (1980) (internal quotation marks omitted); see also 
American Bar Association, MODEL CODE OF JUDICIAL CONDUCT, Canon 2, Rules 2.2, 2.5, 2.12. 

 
Additional due process concerns arise when these designees have a direct pecuniary 

interest in the management or outcome of a case—for example, when a jurisdiction employs 
private, for-profit companies to supervise probationers.  In many such jurisdictions, probation 
companies are authorized not only to collect court fines, but also to impose an array of 
discretionary surcharges (such as supervision fees, late fees, drug testing fees, etc.) to be paid to 
the company itself rather than to the court.  Thus, the probation company that decides what 
services or sanctions to impose stands to profit from those very decisions.  The Supreme Court 
has “always been sensitive to the possibility that important actors in the criminal justice system 
may be influenced by factors that threaten to compromise the performance of their duty.”  Young 
v. U.S. ex rel. Vuitton et Fils S.A., 481 U.S. 787, 810 (1987).  It has expressly prohibited 
arrangements in which the judge might have a pecuniary interest, direct or indirect, in the 
outcome of a case.  See Tumey v. Ohio, 273 U.S. 510, 523 (1927) (invalidating conviction on the 
basis of $12 fee paid to the mayor only upon conviction in mayor’s court); Ward v. Village of 
Monroeville, Ohio, 409 U.S. 57, 61-62 (1972) (extending reasoning of Tumey to cases in which 
the judge has a clear but not direct interest).  It has applied the same reasoning to prosecutors, 
holding that the appointment of a private prosecutor with a pecuniary interest in the outcome of a 
case constitutes fundamental error because it “undermines confidence in the integrity of the 
criminal proceeding.”  Young, 481 U.S. at 811-14.  The appointment of a private probation 
company with a pecuniary interest in the outcome of its cases raises similarly fundamental 
concerns about fairness and due process.   

 
* * * * * 
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The Department of Justice has a strong interest in ensuring that state and local courts 
provide every individual with the basic protections guaranteed by the Constitution and other 
federal laws, regardless of his or her financial means.  We are eager to build on the December 
2015 convening about these issues by supporting your efforts at the state and local levels, and we 
look forward to working collaboratively with all stakeholders to ensure that every part of our 
justice system provides equal justice and due process.  

 
 
Sincerely, 
 
 
 
 
Vanita Gupta 
Principal Deputy Assistant Attorney General 
Civil Rights Division 
 
 
 
 
Lisa Foster 
Director 
Office for Access to Justice 
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