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1. Defendants have no statutory right to trial by jury.
A. Defendants have no statutory right to trial by
jury because the charges are of wilful diso-
bedience of an order of a court of appeals_
1. The plain meaning of the words of 18
U.S.C. 402 and 3691 limits the statutory
right of trial by jury to contempts of
orders of a district court
2. The legislative history shows that Con-
eress intended to exclude from the re-
quirement of trial by jury contempts
consisting of disobedience of an order
of a court of appesals
3. The statute contains other internal
evidence of intent to exclude from the
requirement of trial by jury contempts
of orders of a court of appeals
4. The injunction which defendants are
charged with violating was entered by
the court of appeals pursuant to its
appellate jurisdiction
B. Defendants have no statutory right to trial by
jury because the charges are of willful
disobedience of an order entered in an
action brought and prosecuted in the
name of the United States. ... _.__.____
1. The injunction violated by defendants was
entered in an ancillary action brought
and prosecuted by the United States
asserting its independent sovercign in-
terest in preserving the integri:v of the
judicial process
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S the Sugreme Court of the Bnited States

Ocroser TrERM, 1963

No. 107

UNITED STATES OF AMERICA
.
Ross R. BARNETT, GOVERNOR OF THE STATE OF MIs-

stsstppl, AND Paur B. JounNsoN, JR., LIEUTENANT
GOVERNOR OF THE STATE OF MIsSISSIPPI

ON OERTIFICATE FROM THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIROUIT

BRIEF FOR THE UNITED STATES

OPINIONS BELOW

The court of appeals being equally divided on the
question certified, there is no opinion of the court.
The several opinions of the judges (C. 37, 61, 111,
129, 149) are unreported. A related order of the
eourt of appeals (see C. 36) is reported at 316 K.
2d 236.

JURISDICTION

The certificate of the court of appeals was filed on
April 11, 1963, The jurisdiction of this Court is in-
voked under 28 U.S.C. 1254(3).

(1)
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QUESTION PRESENTED

The question certified by the court of appeals reads
as follows:

‘““Where charges of criminal contempt have been
initiated in this Court of Appeals against two indi-
viduals, asserting that such individuals willfully dis-
obeyed a temporary restraining order of the Court,
which order was entered at the request of the United
States, acting as amicus curiae pursuant to its ap-
pointment by an order of the Court which granted
to it, among other rights, the right to initiate pro-
ceedings for injunctive relief, and the acts charged
as constituting the alleged disobedience were of a
character as to constitute also a criminal offense
under an Act of Congress, are such persons entitled,
upon their demand, to trial by jury for the criminal
contempt with which they are charged?”’

CONSTITUTIONAL PROVISIONS, STATUTES, AND
RULES INVOLVED

The pertinent constitutional provisions, statutes,
and rules involved are set forth in the Appendix,
wifra, pp. 57-63.

STATEMENT

These proceedings grow out the effort of James
Meredith, a Negro, to attend the University of
Mississippi. He applied for admission in January,
1961. Rebuffed, he filed a complaint in the United
States District Court for the Southern Distriet of
Mississippi in May of the same year. Those proceed-
ings, entitled Meredith v. Fair, have a long history.
On December 12, 1961, after several continuances and
interruptions of the hearing, the district court denied

3

a preliminary injunction.' 199 F. Supp. 754. The
court of appeals, on January 12, 1962, affirmed, but
recommended a prompt trial on the merits. 298 F.
2d 696. After trial, on February 3, 1962, the dis-
trict court denied all relief and dismissed the com-
plaint. 202 F. Supp. 224. On February 12, the
court of appeals denied an application for an injunc-
tion pending appeal. 305 F. 2d 341. While the case
was pending on appeal, Meredith was criminally
charged before a Justice of the Peace for Hinds
County with false swearing in a voter registration
application, and he was arrested. On June 12, 1962,
on Meredith’s motion, the court of appeals enjoined
further prosecution of those proceedings. Finally, on
June 25, 1962, the court of appeals rendered its de-
cision, reversing the distriet court and directing the
entry of an injunction requiring the University of
Mississippi to admit Meredith. 305 F. 2d 343.

But that was not to be the end of the story. Mere-
dith requested the court of appeals to issue its man-
date forthwith. The court declined on July 9. On
July 17, 1962, the mandate issued in due course.
Promptly, the defendants in the original action moved
Judge Cameron (who had not been on the panel) to
stay the mandate pending their application for certi-
orari. On July 18, Judge Cameron granted the. re-
quested stay. On July 27, the court of appeals set
aside the stay and directed that its mandate be
amended and recalled in order to make ‘‘explicit the

 Certified copies of the orders of the district court and of

the court of appeals referred to herein have been lodged with
the Clerk of the Court.
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meaning that was implicit in [the] [c]ourt’s econ-
clusion as expressed through its opinion * * * dated
June’ 25,41962.”’+ 306 Fi+2d! 874y 3780 (Cii3).sThe
amended mandate reversed the judgment and re-
manded the case to the distriet court with directions
“to grant all relief prayed for * * * and to issue
forthwith a permanent injunction against each and
all of the defendants-appellees [the University Board
of Trustees and University officials] * * * enjoin-
ing and compelling each * * * of them to admit * * *
Meredith, to the University of Mississippi * * *.”
The court further directed that ‘‘[s]Juch injunction
shall in terms prevent and prohibit said defendants-
appellees * * * from exeluding * * * [Meredith]
from admission to continued attendance at the Uni-
versity of Mississippt * * *.”7 (C.3). In implemen-
tation of its mandate the court of appeals also stated
that it was therewith issuing its own order requiring
the Board of Trustees and University officials to ad-
mit Meredith fo the University of Mississippi and
to refrain from any act of discrimination relating to
his admission or continued attendance, the injunction
to remain in effeet until ‘‘such time as the District
Court has issued and enforced the orders herein re-
quired and until such time as there has been full and
actual compliance in good faith with each and all of
said orders * * *7 (C. 3). On July 28 the court
of appeals entered a formal order to that effect.

On July 28 and July 31, Judge Cameron again
intervened, staying the court’s orders of July 27 and
July 28. On August 4, the court of appeals vacated
the stays. Judge Cameron issued a4 fourth stay on
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August 6, but, on September 10, Mr. Justice Black
vacated all of these stays (C. 4).* Finally, on Sep-
tember 13, 1962, the distriet court entered the in-
junction.

Meredith was scheduled to enroll at the University
on' September 20. When it became apparent that
there might be obstruction of the courts’ deerees, the
United States applied to the court of appeals for an

order allowing it to appear in the case. That court

* first ascertained whether the distriet eourt would en-

ter such an order and, upon its declination, adjudged
(C.:5)

It appearing from the application of the
United States, filed this day, that the interests
of the United States in the due administration
of justice and the integrity of the processes of
its courts should be presented in the procecd-
i :

It is ordered that the United States be desig-
nated and authorized to appear and participate
as amicus curige in all proceedings in this ac-
tion before this .Court and by reason of the
mandates and orders of this Court of July 27,
28, 1962, and subsequently thereto, also before
the District Court for the Southern District of

*The order of Mr. Justice Black further provided “that the
judgment and mandate of the Court of Appeals shall be effec-
tive immediately” and enjoined the University officials, pend-
ing final action by this Court on their petition for writ of
certiorari, from taking any steps to prevent enforcement of
the judgment and mandate of the court of appeals. 83 S.
Ct. 10 (C. 4).

On October 8, 1962, this Court denied a petition for certi-
orari seeking review of the court of appeals’ orders of June 25,
July 27, and July 28, 1962. 371 U.S. 828.
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- Mississippi to accord each court the benefit of
its views and recommendations, with the right
to submit pleadings, evidence, arguments and
briefs and to initiate such further proceedings,
including proceedings for injunctive relief and
proceedings for contempt of court, as may be
appropriate in order to maintain and preserve
the due administration of justice and the in-
tegrity of the judiecial processes of the United
States.”’

The foregoing order was entered on September 18.
The next day, September 19, the Chancery Court of
Jones County, Mississippi, in a proceeding entitled
Meadors v. Meredith, issued an injunction against
Meredith, the University Board of Trustees, various
University officials, the United States Department of
Justice, the Federal Bureau of Investigation, the Of-
fice of the Attorney General of the United States,
and all United States Deputy Marshals, enjoining
each of them ‘“‘from doing anything or performing
any act, the execution of which is intended to enroll
and register the Negro, James Meredith, as a student
in the University of Mississippi’” (C. 6). The fed-
eral defendants promptly removed the State court
suit to the United States Distriet Court for the
Southern District of Mississippi (where Meredith v.
Fair was pending) and there moved for dissolution
of the injunction. The district court (aeting through
both Judge Mize and Judge Cox), declined to enter
an immediate order and set the matter for hearing
on September 24° three days after Meredith’s

*The district court ultimately vacated the state court in-
junction on October 2, 1962.

a

scheduled enrollment under the mandate of the court
of appeals. On the same day, September 20, 1962,
the United States, as amicus curiae in Meredith V.
Fair, moved the distriect court for a temporary re-
straining order prohibiting the arrest of Meredith by
local officials and enjoining the implementation of a
measure passed that morning by the Mississippi Leg-
islature which would have prevented the University
officials from enrolling Meredith. The court (both
district judges again acting together) enjoined Mere-
dith’s arrest on that day, should he present himself
for admission as scheduled, but declined all further
relief, setting the hearing on the new legislative act
for September 24, after the date for admission had
passed.

Having failed to obtain an order from the district
court implementing the mandate of the court of ap-
peals by clearing the way for Meredith’s registration
on the date scheduled, the United States applied to
the court of appeals for an appropriate order, That
court required government counsel to afford the dis-
trict court a second opportunity to enter the neces-
sary injunction. The distriet court again declined to
act. Then, on the afternoon of September 20, the
court of appeals issued its own order enjoining en-
forcement of the legislative measure and the two
State court decrees purporting to bar Meredith’s en-
rollment (C. 6, 7).

Meredith’s attempt to register at the University
later that afternoon was rebuffed. The same eve-
ning—September 20—the United States moved the
distriet court for an order citing the Chancellor, the
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Registrar and the Dean of the College of Arts and
Sciences of the University to answer for eivil con-

tempt. A rule to show cause was issued and a hear-

ing was held on September 21. At the conclusion of
the hearing, the district court held all three defend-
ants not guilty of contempt.

On September 21, 1962, the court of appeals, again
upon application of the United States as amicus
curtae, entered an order requiring the DBoard of

Trustees to show cause why its members should not:

be held in civil contempt for failing and refusing to
comply with the court’s order of July 28, 1962. On
September 22, 1962, also upon application of the
United States, the court of appeals entered a further
and similar show cause order against certain other
named administrative officials of the University of
Mississippi (C. 8, 9). On September 24, 1962, the
court of appeals convened en banc and heard testi-
mony deseribing the action of the Board of Trustees,
the administrative officials of the University, Gover-
nor Ross Barnett and other State officials, and show-
ing that, although Meredith had presented himself
for admission, he had not heen admitted to the Uni-
versity as previously ordered by the court* (C. 9).

¢This evidence included a resolution of the Board of
Trustees dated September 20, 1962 by which the Board in-
vested Governor Barnett with “full authority * * * of [the]
Board to act upon all matters pertaining to * * * the regis-
tration, * * * admission * * * and/or attendance * * * of
James H. Meredith” (C. 9-10), and the Governor’s pub-
lished television speech to the people of Mississippi proclaim-
ing “that the operation of the public * * universities * * *
of the State of Mississippi is vested in the duly-elected and

appointed officials of the State of Mississippi”, and directing

9

At the hearing on September 24, 1962, the Presi-
dent of the Board of Trustees and the Registrar of
the University indicated that they were ready to com-
ply with the orders of the court of appeals. The
Registrar announced that he would be available in
Jackson, Mississippi not later than 1:00 p.m. on Sep-
tember 25, 1962, for the purpose of registering and
admitting Meredith as a student. (C. 11, 12). At the
conelusion of the hearing, the court of appeals entered
an order requiring compliance with its order of July
28, 1962, and requiring the Board of Trustees both to
rescind its action appointing Governor Barnett as
agent with respect to Meredith’s registration and ad-
mission and also to instruct the University officials to
register Meredith (C. 12). The order further required
the Registrar to be available at Jackson, Mississippi,
at the office of the Board of Trustees, at specified hours
on September 25, 1962, for the purpose of registering
Meredith (C. 12).

On the evening of September 24, 1962, the govern-
ment presented to the court of appeals an action
ancillary to the case of Meredith v. Fawr, entitled
United States v. State of Mississippi, et al.® In con-
nection with its complaint in that aetion, the United

each such official “to uphold and enforce the laws duly and
legally enacted by the Legislature of the State of Mississippi,
regardless of * * * [the Federal Government’s] unwarranted
and illegal and arbitrary usurpation of power; and to interpose
the State Sovereignty and themselves between the people of
the state and any body-politic seeking to usurp such power”
(C. 10-11).

S The complaint and subsequent pleadings and orders in the
action brought by the United States were captioned as follows:

697-017—63——2
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States applied for, and the court of appeals, on the
morning of September 25, issued, a temporary
restraining order restraining the State of Mississippl
and Governor Barnett, and their agents, employees,
officers and successors, together with all persons in
active concert or participation with them, from inter-
fering with or obstructing by any means or in any
manner the enjoyment of rights or the performance
of obligations under the court of appeals’ order of
July 28, 1962, and the district court’s order of Sep-
tember 13, 1962, both of which required the enroll-
ment of Meredith at the University of Mississippi (C.
13-16).

Despite the outstanding court orders, Meredith was
prevented from registering at the office of the Uni-
versity Board in Jackson. On the evening of the
same day—September 25—the court of appeals en-
tered an order requiring the defendant Barnett to
appear personally before the court three days hence
to show cause why he should not be held in civil con-
tempt of the temporary restraining order entered
by the court of appeals that day (C. 16). On the
next day, September 26, Meredith’s attempt to enroll
at the campus at Oxford was again rebuffed, and the

No. 19475
James H. MEREDITH, APPELLANT

V.
CaarLes DicksoN FAIR ET AL., APPELLEES

Unirep STATES OF AMERICA, AMICUS CURIAE AND PETITIONER
v,

STATE OF MISSISSIPPI, ET AL., DEFENDANTS

Ul

court of appeals entered a similar order to show cause
addressed to the defendant Johnson, fixing the time of
hearing for September 29, 1962 (C. 17).

On September 28, 1962, the court of appeals, sitting
en banc, heard the order to show cause as to the
defendant Barnett. At the conclusion of the hearing
the court adjudged that Barnett was in civil contempt
and that such contempt was continuing. The court
ordered that he should be committed to the custody
of the Attorney General of the United States and pay
a fine to the United States of $10,000 per day unless,
on or before October 2, 1962, at 11:00 a.m., he showed
to the court that he was fully complying with the
terms of the restraining orders entered on September
25, 1962. Specifically, he was to show that he had
notified all law enforcement officers and all other offi-
cers under his jurisdiction or command to cease forth-
with all resistance to and interference with the orders
of the court of appeals and the district court, to main-
tain law and order at and around the University and
to cooperate with the officers and agents of the court
of appeals and the district court, to the end that
Meredith be permitted to register and remain as a
student at the University of Mississippi under the
same conditions as applied to all other students® (C.
20-21).

On September 29, 1962, a three-judge panel of the
court of appeals heard the order to show cause ad-

dressed to the defendant Johnson; made findings of

® Judges Jones, Gewin and Bell dissented from that part of
the judgment imposing a fine upon the defendant Barnett (C.
2il)
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fact; adjudged that Johnson was in <ivil contempt
of the temporary restraining order entered September
5, 1962, and that such contempt was continuing; and
ordered that Johnson pay a fine to the United States
of $5,000 per day unless on or before October 2, 1962,
at 11:00 a.m. he showed to the court that from and
after the time of the issuance of the order he had
been in full compliance with the terms of the re-
straining order, that he intended to comply in the
future, and that he would, when acting as Governor
of Mississippi, give the same instructions to all law
enforcement officers and all other officers under his
jurisdiction and command as the defendant Barnett
was required to give under the order of the previous
day (C. 21-23).7

On October 2, 1962, the defendant Barnett appeared
before the court of appeals through his counsel, who

7On September 30, 1962, the President of the United States
issued a proclamation under 10 1.S.C. 332, 333 and 334, reciting
that the Governor of Mississippi and other officials of that
State, individually and in unlawful assemblies, combinations
and conspiracies, had been willfully obstructing enforcement
of orders of the district court and the court of appeals; that
such assemblies, combinations and congpiracies obstructed exe-
cution of the laws of the United States, impeded the course of
justice under those laws, and made it impracticable to enforce
those laws in the State of Mississippt by the ordinary course
of judicial proceedings; that the President had mot received
from the Governor adequate assurances that the court orders
would be obeyed and that law and order would be maintained.
The proclamation commanded all persons engaged in such ob-
‘structions of justice to cease and desist therefrom and retire
peacefully forthwith. The President also issued an executive
order as a result of which a large force of United States Mar-
shals and a part of the Army and Air Forces of the United
States were employed for the enforcement of the orders of the
court of appeals (C. 25-27).

TR, "
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stated that the Governor was in full compliance with
the court’s orders and would fully comply in the fu-
ture to the extent of his ability. The matter was
then continued until October 12, 1962, for further
hearing before the court in en banc (C. 23). On Oec-
tober 12, 1962, the defendant Barnett again appeared
by counsel, who offered no proof bearing on Gov-
ernor Barnett’s conduct following the contempt judg-
ment, but retracted their statements that the Gov-
ernor intended to comply with the orders of the court
(C. 24). On October 19, 1962, the defendant filed a
response through his counsel, to which he attached a
statement which he had -publicly delivered on Oc-
tober 17, asserting in substanee that he reserved the
right to determine whether compliance with the
court’s orders was consistent with his rights and du-
ties as Gtovernor of Mississippi (C. 23-24).

On October 19, 1962, the court of appeals denied a
motion filed by the State of Mississippi to dissolve the
temporary restraining order and to dismiss the con-
tempt proceedings, and entered a preliminary injune-
tlon, noting that the proceeding before the court was
ancillary to the original lawsuit and that the court
had ample power to proceed against any party, includ-
ing the State of Mississippi, which was shown to be
engaged in a wilful, intentional effort to frustrate the
court’s injunction (C. 27-31).°

8On February 18, 1963, after granting the motion of the
United States to be added as a party respondent, this Court
denied a petition for certiorari seeking review of sixteen orders
of the court of appeals entered between September 18 and

October 19, 1962, including the order designating the United
States as amicus curiae and the temporary restraining order of
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Thereafter, on November 15, 1962, the court ap-
pointed the Attorney General of the United States
and such Attorneys in the Department of Justice as
he might designate, to prosecute criminal contempt
proceedings against the defendants Barnett and John-
son pursuant to Rule 42(h) of the Federal Rules of
Criminal Procedure and the order of the court dated
September 18, 1962. On January 4, 1963, an order
to show cause was issued, on the application of the
United States (C. 31-32), reciting that probable eause
had been shown for finding defendants guilty of the
following acts done ‘‘for the purpose of preventing
compliance with this Court’s order of July 28, 1962,
and of the similar order of the United States District
Court for the Southern Distriet of Mississippi, en-
tered on September 13, 1962, and * * * in wilful dis-
obedience and defiance of the temporary restraining
order of this Court entered on September 25, 1962”7
(C. 32-34):

(a) Barnett, on September 25, 1962, wil-
fully prevented Meredith from entering the
Trustee’s offices and enrolling as a student;

(b) Johnson, on September 26th, acting
under the direction of Barnett, wilfully pre-
vented Meredith from entering the University
campus and enrolling as a student;

(¢) Barnett and Johnson, on Septem-
ber 27th, not only wilfully failed to take meas-
ures to preserve law and order on the Uni-
versity campus but instead encouraged the
Mississippi Highway Safety Patrol and vari-

September 25, 1962, which underlies the present contempt pro-
ceedings. 372 U.S. 916.

S —— "
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ous Sheriffs and deputy Sheriffs to prevent
Meredith’s entry; and

(d) Barnett, on September 30th, knowing
that the failure of the Mississippi Highway
Safety Patrol to maintain peace and order on
the University campus would result in ob-
struction of the court’s order of July 28, 1962,
nevertheless wilfully failed to exercise his au-
thority as Governor to maintain law and

order.’
Defendants then filed ten motions, only one of
which—their demand for trial by jury—is relevant
here.** The court of appeals heard argument en

® The Chief Judge of the court of appeals then directed the
Clerk to assign to the case a new number, No. 20,240, and a
new caption, “United States v. Ross B. Barnett and Poul B.
Johnson, Jr.” (C. 34). For the previous caption, see n. 5,
supra, p. 10.

10 The motions were as follows:

1. Motion and plea of the State of Mississippl to dismiss
the proceeding as being in violation of the Tenth and Elev-
enth Amendments to the Constitution.

2. Motions of Barnett and Johnson to dismiss all proceed-
ings in original Action No. 20,240 for lack of process.

3. First alternative motions of Barnett and Johnson to dis-
miss original proceedings in cause No. 20,240 and all contempt
proceedings in cause No, 19,475 based on improper and in-
sufficient application. _

4, Second alternative motions of Barnett and Johnson to
dismiss original proceedings in cause No. 20,240 for lack of
venue or jurisdiction.

5. Third alternative motions of Barnett and Johnson to dis-
miss all pending proceedings in Criminal Contempt for lack
of Grand Jury presentment or indictment.

6. Demands of Barnett and Johnson for trial by jury.

7. Fourth alternative motions of Barnett and Jolnson to
dismiss all proceedings in original action No. 20,240 for lack
of jurisdiction to summons a constitutional jury.



16

bane, but without the participation of Judge Hutche-
son. who was ill (C. 32, 36). The judges, being
evenly divided upon the defendants’ right to a jury
trial, certified the question to this Court. Accom-
panying the certified question are an opinion of
Chief Judge Tuttle and Circuit Judges Rives, Brown
and Wisdom, concluding that no jury is required
(C. 37), and separate opinions of Judges Cameron
(C. 61), Jones (C. 111), Gewin (C. 129) and DBell
(C. 149), each concluding that the defendants are en-
titled to trial by jury.

SUMMARY OF ARGUMENT
5

A statutory right to trial by jury is claimed under 18
U.S.C. 402 and 3691 because the acts of contempt
charged also amount to crimes. But, for two in-
dependent reasons, the statutes invoked are inap-
plicable here.

A. Detendants have no right to trial by jury in the
premises because the order allegedly violated was is-
sued by a court of appeals. The statutes relied on
grant a right to jury trial only in cases of contempt
of a district court order. The text itself is explicit on

8. Motions of Barnett and Johnson for severance.

9. Motion of Johnson to strike the third charge contained
in the order to show ecause of date January 4, 1963,

10. Motion of Barnett to strike the third and fourth charges
contained in the order to show cause of date January 4, 1963.

After oral argument, a majority of the members of the
court sustained a motion of the United States to strike the
motion and plea numbered 1, overruled or denied the motions
numbered 2, 3, 4, 5 and 7, and reserved its ruling on the
motions numbered 8, 9 and 10 (see 316 F. 2d 236).
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the point. Nor is the language of the statutes in-
advertent. The legislative history is plain that the
exclusion of court of appeals proceedings from the
jury trial requirement was purposeful. The excep-
tion reflects the practical difficulties of holding a trial
by jury at the appellate level, and recognizes the
fact that courts of appeals, sitting in panels of
several judges, will not abuse their contempt power.
If any doubt remains, the structure of the original
statute, outlining the jury trial procedure in terms of
the existing district court practice in other cases,
makes it unmistakably eclear that Congress deliber-
ately restricted the requirement of trial by jury to con-
tempts of district court orders. Finally, there is no
merit to the suggestion that the court of appeals was
here acting as a district court and must accordingly
follow the distriet court procedure. The court was
exercising its ancillary jurisdiction to effectuate its
own orders, entered on appeal. The court of appeals
acted out of compelling necessity, after the district
court denied relief.

B. Defendants have no statutory right to trial by
jury for the further reason that the order they are
charged with disobeying was entered in an action
brought and prosecuted by the United States, and the
statutes invoked expressly exempt such cases from the
jury trial requirement, While the United States in-
tervened in a pending private suit, nominally as
amicus curiae, it was accorded the prerogatives of a
party and it has, from the beginning, asserted its in-



18

dependent interest in preserving the integrity of the
judicial system ‘and vindicating the authority of its
courts, as it plainly had a right to do. In every
meaningful sense, the:. order which defendants are
alleged to have violated was entered in a procceding
‘““brought or prosecuted’’ by the United States. Arg-
uments invoking procedural niceties cannot alter that
basic fact. For the exemption from the jury trial
requirement in favor of the United States is not a
technical rule. As the legislative history shows, the
provision reflects the fundamental distinetion between
private litigation and proceedings to vindicate a pub-
lic right. For good reasons, Congress chose to exempt
the United States from the hazards of trial by jury
when the injunctive orders it had secured were wil-
fully disobeyed.

1T

There is no constitutional right to trial by jury in
contempt proceedings. Green v. United States, 356
U.S. 165, forecloses that claim. Indeed, throughout
centuries of Anglo-American history, it has been
deemed essential to permit a court (perhaps especi-
ally an appellate court) to adjudge contempts of its
own orders. The dignity of the judiciary and the
effective functioning of the judicial system require
no less. Such was the original understanding, and
there is no occasion to reconsider the rule in this case.

19

ARGUMENT

In this extraordinary case the defendants are.
charged with eriminal contempt of a federal court
order. Although the alleged contemnors are the Gov-
ernor and Lieutenant Governor of a State, they stand -
before the bar on the same footing with other citizens.
Just as the highest executive officials of a State are
ohligated to obey federal authority, Cooper v. Aaron,
358 U.S. 1, 18-19; Sterling v. Constantin, 287 U.S.
378, 397-398, so are they entitled, when charged with
flouting that authority, to the same rights and priv-
1leges—no more and no less—as the law confers upon
ordinary ecitizens.

Defendants claim a right to trial by jury upon the
ground that the alleged contempts are also erimes
under 18 U.S.C. 242 and 1509. They hase the claim
upon statutory provisions derived from the Clayton
Act, 38 Stat. 730, 738, 739 (now 18 U.S.C. 402, 3691)
and, alternatively, upon the Constitution. But as we
show below, the statute does not apply for two rea-
so_nS: ﬁrst, because it governs only 'prds’eeutions for
contempt of an order “of any district court of the
United States,”” whereas this is a‘proceeding for eon-
tempt of an order of a court of appeals; and second,
because the statute excepts contempts committed in
disobedience of an order entered “in any suit or ac-
tion brought or prosecuted in the name of, or on be-
half of the United States,”” and defendants arve
charged with wilful disobedience of such an order.
The constitutional claim is foreclosed by Green v.
United States, 356 U.S. 165.
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DEFENDANTS HAVE NO STATUTORY RIGHT TO TRIAL BY
JURY

A. DEFENDANTS HAVE NO STATUTORY RIGHT TO TRIAL BY JURY BE-
CAUSE THE CIHARGES ARE OF WILFUL DISOBEDIENCE OF AN ORDER
OF A COURT OF APPEALS

1. The plain meaning of the words of 18 U.S.C. 402 and 3691
limits the statutory right of trial by jury to contempts of
orders of a district court.

The historic practice in the United States, as at
common law, has been to try contempts of court be-
fore a judge sitting without a jury. The only rele-
vant statutes modifying the general rule are 18 U.S.C.
402 and 3691." Section 402 provides that any person
wilfully disobeying any lawful order—

of any distriet court of the United States or
any court of the District of Columbia,

if the act done is also a criminal offense, shall be

prosecuted as provided in Section 3691, which grants

a right to jury trial in those cases. Section 402 then

excepts contempts committed in the presence of the

court or consisting of disobedience of an order made
in an action brought or prosecuted in the name of the

United States, and concludes with the declaration

that these exceptions—

and all other cases of contempt not specifically

** Whether or not it governs criminal contempt proceedings
in the courts of appeals, Rule 42(b) of the Rules of Criminal
Procedure cannot affect the defendants’ statutory right to trial
by jury, for the Rule directs jury trial only where “an act of
Congress so provides.” Other statutes directing trial by jury
of contempt proceedings, under certain circumstances, in par-
ticular classes of cases are obviously inapplicable here. See,

_”% -
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embraced in this section may be punished in
conformity to the prevailing usages at law."”
Contempts consisting of disobedience of an order
of a court of appeals are not specifically embraced in
Section 402 and therefore may be punished in con-
formity with the established usage of trying the is-
sues to the court. Section 402 is, by its own terms,
confined to disobedience of the orders ‘‘of any district
court of the United States or any court of the Dis-
trict of Columbia.”” At least insofar as courts out-
side the District of Columbia are concerned, this
phrase cannot he made to include a court of appeals
without distorting the plain meaning of the words.
Section 3691 emphasizes the limitation. Omitting
portions not relevant to this branch of the argument,
it provides—

Whenever a contempt charged shall consist
in willful disobedience of any lawful writ,
process, order, rule, decree, or command of any
distriet court of the United States by doing or
omitting any act or thing in violation thereof,
and the act or thing done or omitted also con-
stitutes a criminal offense under any Act of
Congress, or under the laws of any state in
which it was done or omitted, the accused,
upon demand therefor, shall be entitled to trial
by a jury, which shall conform as near as may
be to the practice in other eriminal cases.

Here again we find a careful limitation to specified
contempts of the orders of a distriet court.
e.q., 18 U.S.C. 3691 (labor disputes) ; 29 U.S.C. 528 (Labor Re-

form Law of 1959); 42 U.8.C. 1995 (voting rights).
2 The full text of Section 402 appears at pp. 58-59, infra.
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Even if the words stood alone one could not indulge
the gratuitous assumption that these apparently care-
fully-drawn limitations were only the result of in-
advertence. The courts of appeals antedate the orig-
inal statute as well as the revision. But we need not
rely upon the words alone. The plain meaning of
the words is confirmed by the legislative history which
shows beyond a peradventure that Congress limited
Sections 402 and 3691 to the district courts, not by
accident but because it desired not to require a jury
for trial of alleged contempt of an order of an ap-
pellate court.

2. The legislative history shows that Congress intended to
exclude from the requirement of trial by jury contempts
consisting of disobedience of an order of a court of appeals.
Sections 402 and 3691 of the Criminal Code derive

from Seections 21, 22, and 24 of the Clayton Act, 38

Stat. 730, 738, 739. See Reviser’s Note to 18 U.S.C.

402."*  Specifically, Section 21 of the Clayton Act

(App., infra, p. 61) is the source of the language in

the first paragraph of the two Criminal Code pro-

visions limiting the subject matter to cases of dis-
obedience of orders issued by district courts which
constitute a criminal offense. Section 22 (App.,
wmfra, pp. 61-62) established the procedure. It con-
ferred the right to trial by jury now ineorporated in

18 U.S.C. 3691 and fixed the penalty as now provided

in the second paragraph of Section 402. Finally, Sec-

* As the Note makes clear, the origin of these Criminal
Code provisions does not restrict their application to Clayton
Act cases. Though otherwise narrow in scope, Sections 402
and 3691 govern criminal proceedings without regard to the
nature of the underlying cause of action.
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tion 24 (App., infra, p. 63), in language reproduced
in the last paragraph of both Sections 402 and 3691,
exempted contempts committed in, or near, the pres-
ence of the eourt and those resulting from disobedi-
ence of an order issued “in- any suit or action
brought or prosecuted in the name of, or on hehalf
of, the United States,”” providing (as does 18 U.S.C.
402 today) that such contempts and all others not
covered might be punished “in conformity to the
usages at law and in equity now prevailing.”’ Aec-
cordingly, we turn to the history of those Clayton
Act provisions.

The story begins with several early attempts to
provide for trial by jury in criminal contempt cases.
The first was a bill introduced in 1896 by Senator
Hill of New York (S. 2984, 54th Cong., 1st Sess.)
which passed the Senate but died in the House. See
S. Rep. No. 827, 54th Cong., 1st Sess.; 28 Cong. Rec.
6320, 6443. There followed a series of similar meas-
ures sponsored by Congressman Bartlett. See
Frankfurter and Greene, The Labor Injunction, pp.
190-194. Then came another unsuccessful effort ini-
tiated by Representative Clayton in 1911 (H.R.
13578, 62nd Cong., lst Sess.). DBoth the Hill and
Clayton bills made the jury trial requirement appli-
cable “in all courts of the United States except the
Supreme Court.”” See Hearings on Contempt of
Court before the House Committee on the Judiciary,
December 7, 8, 9, and 11, 1911, 62nd Cong., 2d Sess.,
pp- 4, 10. The Clayton bill met opposition on sev-
eral grounds. Among other things, it was eriticized
for providing trial by jury in appellate courts which
had no juries. Representative Clayton accordingly
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redrew his proposal and submitted a second bill at
the Second Session of the Sixty-Second Congress
(H.R. 13578).* This time he made it clear that the
requirement of a jury trial applied only to trial
courts. Mr. Clayton himself explained (48 Cong.
Rec. 8778):

I want to refer as briefly as T may to some
objections that were made to the bill that I

introduced which followed in the same fashion
bhe e FLill hill., o 5 % %

The next criticism was that it provided for
contempt in courts where there were no jurors.
We answered that by confining the operation
in this bill to the cireuit courts, to the courts
where there are juries and we exempt its oper-
ation wn the courts of appellate jurisdiction.
We met that criticism in that way. There has
been none that I know of or little, if any, com-
plaint made against abuse of the process of

* Another criticism leveled at the first Clayton contempt bill
was that it purported to require trial by jury even where the
contempt did not also constitute a criminal offense. Defending
his second bill, Clayton noted that he had met this objection (48
Cong. Rec. 8778) : “* * * The first criticism that was made upon
that bill and upon the Hill bill, in the hearings had before the
committee, was that the bill might be considered as in pari materia
section 268 of the judiciary code, formerly section 725 of the
Revised Statutes. I think I violate no confidence when I say
that that criticism came from the Attorney General of the
United States. In framing this bill which is now before the
House we met that criticism and obviated it. An examination
of this bill will show that section 268 stands independently,
and that this bill adds to the law by providing that in cases
of a criminal nature, and of a criminal naturve only, shall
there be a right of trial by jury.”

A further objection related to the applicability of the bill
to contempts of orders obtained by the United States. See
infra, p. 41, n. 24,
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contempt by appellate courts. It has bgen n
the distriet courts, in the cireuit courts, in the
courts of first instance, where this abuse has
occurred, and this bill limits it in effect to the
operation of those courts of first instance where
the abuses have occurred and do now oceur.
[Emphasis added.]”

Representative Clayton’s statement was confirmed
by two other spokesmen for the bill, both me'mbers
of the House Judiciary Committee which considered
and reported the bill—Representative Floyd .of_A.r-
kansas and Representative Davis of West Virginia.
Representative Floyd said on the floor of the House
(48 Cong. Rec. 8780) :

It [the bill] is also limited to proceedings.in
the district courts of the United States, which
courts have proper machinery for juries. * * *

Representative Davis said (48 Cong. Rec. App. 314):

It is also to be observed that the bill 1s tq be
confined. to the district courts of the United
States, which have constantly at hand the neces-

% It is clear from Clayton’s statement that in. speaking of
“circuit courts,” he was referring to the old circuit courts, ar}d
not to the courts of appeals. The jurisdiction of the old cir-
cuit courts was both trial and appellate until the Evarts Act
of 1891 eliminated their appellate jurisdiction. Act of March
3, 1891, 26 Stat. 826. For twenty years there were two sets of
federal trial courts—the district courts and the circuit court;s.
The circuit courts were abolished by the Judicial Codfa of 1911,
Act of March 3, 1911, §289, 36 Stat. 1087, .1167, which tral‘ls-
ferved their functions and powers to the district courts. See
Hart and Wechsler, Z'he Federal Courts and the F.edeml Sys-
tem, p. 46 (1953). Thus, in 1912, when Representative lefx,yto.n
uttered the language quoted in the text, thgre were 1o clreult
courts. Clayton’s meaning, however—that his bill was copﬁned
to trial courts and did not extend to appellate courts—is un-
mistakable.

897-917—83-—3
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sary machinery for the conduct of a jury trial
and which are in all things subject to legisla-
tive regulation.’®

See also 48 Cong. Ree. 8794; 8802; App. p. 318.
While the bill under diseussion was defeated in the
Senate, its provisions were revived the next year and
incorporated in the hill which became the Clayton
Aet (ILR. 15657, 63rd Cong., 2d Sess.). Indeed, in
approving the final Clayton bill, the Senate Committee
(S. Rep. No. 698, 63rd Cong., 2d Sess., p. 18) merely
referred hack to the House Report on the Clayton con-
tempt bill of the previous year (H. Rep. 612, 62nd
Cong., 2d Sess.) stating:
The remaining sections of the e TP 0
23, inclusive, are substantially the same as the
provisions of the two separate bills (H.R. 23635
and H.R. 22591, 62d Cong.), known as the
Clayton injunction and contempt bills, which
were considered and passed by the House of
Representatives at the last Congress, but failed
of passage in the Senate. They deal entirely
with questions of Federal procedure relating to
injunctions and contempts committed without
the presence of the court. The reports upon
these bills made to the Flouse in the last Con-
gress are comprehensive and explain in detail

¥ In pointing out that the district courts were “in all things
subject to legislative regulation”, Representative Davis was al-
luding to the doubt which then existed, and still exists, as to
whether Congress constitutionally may require trial by jury
In contempt cases arising out of disobedience to orders of this
Court, which derives its existence and powers from the Con-
stitution. See Ez parte Robinson, 19 Wall. 505, 510; Frank-
turter and Landis, Power of Congress Over Procedure in Criminal
Contempts in “Inferior” Federal Courts—A Study in Separation
of Powers, 37 Harv, L. Rev. 1010.
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their purpose, and for convenience are adopted
as a part of this report.

The objections to requiring trial by jury in a court
of appeals, while not insuperable, were real. Ap-
pellate courts have no juries, as severa}l congressn.len
recognized, and no regular proeedur.e 1"01' §umT130nlng
a venire. Their geographical jurisdiction 1s cllffergnt
from the confines of the judicial distriet.s fron} which
juries are usually summoned. Any trial before an
appellate comtt sitting with a jury would be awkward
and time-consuming. Would each of the three judges
(or today each of a full bench of nine judg.,‘e.s) hax're
the privilege of questioning witnesses, pa‘l“tlclpate in
the rulings on evidence and give instructl.ons to.the
jury? Conversely, it was diffieult, if not }mp().ss1ble,
;co make a case for the need for jury trials in ap-
pellate courts. The participation of at least thIree
judges in any court of appeals WOllld. be substantfal
assurance against the risk of arbitrariness or preju-
dice such as might oceasionally be evidenced by a
single judge. The cases in which some congressmen
felt that the power to punish for contempt might be
abused—prosecutions for picketing, trespass,.assgult
and battery and other instances of violence in diso-
hedience of an injunction in a labor dispute—would
seldom, if ever, arise in an appellate court.

In sum, the legislative history of the@layton 'Act
plainly shows that the language conﬁmn:a,T ’r,he. ,]u.ry
trial requirement to contempt cases involving district
court orders was intentionally designed to exelude

the courts of appeals.
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8. The statute contains other internal evidence of intent to
exclude from the requirement of trial by jury contempts of
orders of « court of appeals. ' '

In providing for trial by Jury Section 22 of the
Qlayton Act spoke of impaneling a jury from the
;].urors ‘“then in attendance” or the summoning of
jurors “as provided by law” and their selection and
mmpaneling ‘“‘as upon a trial for misdemeanor.” 38
Stat. 739 (App., infra, pp. 61-63). Then, as now, no
I.)I‘OViSiOIl was made for the selection or impa,melin;gr of
Jurors in the courts of appeals. The governing sta-
tutes, all antedating the Clayton Act (see 36 Stat
1165), speak of “‘the judicial distriet” (28 US.C.
1361), ““a distriet judge” (28 U.S.C. 1863), “the. d.is—.
trict” (28 U.S.C. 1864; 1865), “district court’’ (28
U.S.C. 1866), ““any district court’”’ (28 U.8.C. 1869)
“district courts” (28 U.S.C. 1871). : :

Similarly, Section 23 of the Clayton Act provided
that ‘‘any judgment of conviction may be feviewed
pon writ of error in all respects as now provided by
law in criminal cases.” 38 Stat. 739 (App., infra
p- ‘63). Since Congress had long since aholished thej
writ of error for the review of decisions of the courts
of :ftppea.l-s in eriminal cases and substituted dis-
cretlfu%a.ry review by certiorari (26 Stat. 826), -that
provision could operate only with respect to di’S'f-l'iCt
courts. ’

Nor can it be supposed that the drafters of the
Clayton Act ignored the possibility of contempt of ap-
pellate court orders. Section 11 (38 Stat. 734~736)
expressly referred to the cireuit courts of appeals in
conferring power upon them to enforce orders of the

‘ri—..%)‘

Interstate Commerce Commission, the Federal Re-
serve Board and the Federal Trade Commission; and
it must have been contemplated that disobedience of
the enforcement decree might give rise to contempt
proceedings.

The plain fact ig that the jury trial provision was
intentionally restricted to district court proceedings.
Then, as now, Congress well knew how to provide for
all courts.” Section 20 of the Clayton Act (App.,
infra, pp. 60-61) curbing the power to issue injunctions
in labor disputes explicity applied to “any court of the
United States.” In the face of the predecessor of
Seetion 401 of the Criminal Code which authorized
any “court of the United States” to punish contempt
of its orders,” the limiting language in what is now
Section 402 was unmistakably deliberate.

The defendants urged below that the jury trial re-
quirement of Section 402, while not in terms applica-
ble to contempt proceedings before courts of appeals

1 See, e.g., the provision of the Labor-Management Report-
ing and Disclosure Act of 1959, 29 U.S.C. 528:

“No person shall be punished for any criminal contempt
allegedly committed outside the immediate presence of the
court in connection with any civil action prosecuted * * * in
any court of the United States under the provisions of this
chapter unless the facts constituting such criminal contempt
are established by the verdict of the jury in a proceeding in
the district court of the United States, which jury shall be
chosen and empaneled in the manner prescribed by the law
governing trial juries in criminal prosccutions in the district
courts of the United States.” (Emphasis added.)

18 Then Section 268 of the Judicial Code, 86 Stat. 1163, de-
rived from the Act of March 2, 1831, 4 Stat. 487, of which
this Court said that it “applies to all courts.” FEz parte Robin-
son, 19 Wall. 505, 510-511.
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generally, does encompass such broceedings in the
Court of Appeals for the Distriet of Columbia (ip-
cuit, pointing out that the jury trial requirement ap-
plies to “any court of the District of Columbhia,.”’
From this premise, the defendants contended that the
language “any court of the District of Columbia’’
must include all of the other ten courts of appeals
under Artiele IV, Section 2, Clause 1, of the Consti-
tution, which provides that “The Citizens of each
State shall he entitled to al] Privileges and Immuni-
ties of Citizens in the several States,”’

The argument 18 without merit. The words relied
on—*or any court of the District of Columbia ’—

second committee print of the final Clayton Act bil]
(H.R. 15657, 63rq Cong.) which, in thig brovision
(ultimately Section 21) otherwige tracked the con-
tempt bil] introduced by Representative Clayton the
year before, See Hearings before the House Commit-
tee on the Judiciary on Trust Legislation, 63rd Cong.,
2d Sess., p. 1864, 1884 (1913-14). N reason for thig
change appears in the legislative history of the il In
view of what had gone before, it ig hardly to be Supposed
that Mr, Clayton, or the House, was now disingenu-
ously reversing the decision tg exclude appellate
courts from the Jury trial requirement, Obviously,
the addition wag meant to accomplish ne such impor-
tant alteration,

The proper exXplanation ig simple. The J udiciary
Committee merely wished to include the trial conrts
in the District of Columbia, which would not have
been covered by the language “any district court of
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: (1) in 1914, the
ni ”” for two reasons: (1) in e
United States’ for o -
Fheisdietion now exercised by the Umte-d States &
Ju'r't Court for the District of Columbia was \.rets)- :
J'mc tribunal called the Supreme Court of the Dis ric
n]}:’ %ohmﬁbia- ¥ and (2) there were then, as 'now, Te
L 7 - .
e r courts in the District of Columblg Wl.nch .We.
fefl'oect nonetheless to congressional leglslatone juris
: ) » . £ ¥ 24
zllilegion 7.e. the police and munieipal COLuAtst. bl
i 5 . . v \‘
@ t the Clayton Act bi
The subsequent course o | ) A
that no great change had been worked by ﬂ}llls gm;r; :
nt. When the amended bill reached the Se t,
ISmena’.cor Sterling of South Dakota, an (.)pponir%li
f ued that most contempt cases would ar}fe ;10 1d
a
th(% law court where a jury may be more readily I<l)u1t1h(;
r where there is a jury in attendance upo.. O
» rt, but * * * in equity cases where fc.‘h‘ere. 50
?O? R Senator Chilton of West Virginia, a
1 ; J - . ;
iteriber of the Judiciary Committee, replied (51 Cong
Reec., 14374) : ' "
The Senator from South Dako‘caf 18 cieax}*%;efdrél;;
, . - . O
a because this provision refers
gﬁé )and all the Federal district courts have
: iAoy
juries. . . 4
See also the statement of Senator Jones (51 Cong
Reec. 14414) . ; el
* * * before any person can be tried by a jury
upon the charge of having violated a decree or
1 In 1986—twenty-two years later—the name was changed to

s T
the District Court of the United States for the District o
the District.

c - 7 bse !lelltl t() lts resen : ) L 1
eSS T O I l S‘A 13

g ing 28 U.S.C. 44.
3 /isi following 28 U.S.C. 4 ' ' _
3'113 ’?ﬁ:a;:lOé:):gttéessubsequently were consolidated into the Mu

nicipal Court for the District of Colum.bia, now called the Dis-
trict of Columbia Court of General Sessions.
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order of the court, the act with which he is
charged as being in contempt must be, in and
of itself, a erime and contrary to some law of
the United States or the law of some State.
T'his applies also only to orders of the district
courts; contempts of orders of all other courts
must be had as now. [Emphasis added].

4. The injunction which defendants are charged with violating
was entered by the court of appeals pursuant to its appellate

jurisdiction.

Judge Bell suggested helow that the court of ap-
peals “must abide [by] the statutes applicable to the
Distriet Court’ when it acts “as a District Court”
(C. 165). The fact is, however, that the court helow
was not acting as a distriet court, either in issuing
the order of September 25, 1962, or in hearing the con-
tempt proceedings. The court was acting as a court
of appeals, exereising ancillary jurisdiction to effectu-
ate its own judgment, entered in an appeal from a
district court order. The power of an appellate court
to conduct proceedings ancillary to the main cause in
order to protect and effectuate its Judgment or
decree is well settled. Toledo Scale Co. v, Computing
Scale Co., 281 Fed. 488 (C.A. 7), affirmed, 261 U.S.
399; Sawyer v. Dollar, 190 F. 24 623 C.A, 1D:C),
vacated as moot, 344 U.S. 806 ; Merrimack River Sav-
ings Bank v. Clay Center, 219 U.S. 527. It makes no
difference that the lower court could have achieved
the same result by condueting its own ancillary pro-
ceedings. Merrimack River Savings Bank v. Clay
Center, supra; Sawyer v. Dollar, supra.

o e S S
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The United States did not purposively by—pa?s tﬁe
district court, nor did the court of appea.ls usul]r_; ue
jurisdiction of the lower court. The 1‘11story,‘C uty
;’ecited in the Statement, su,pf/"a, amply demgns 1;: :s
the unusual circumstances which compelled 1'faso tho
the processes of the appellate court. For a tune, . e
distriet court was rendered powerless by the 'ser‘1-ei
of stays issued by J udge Cameror.l. Later, the dlStH}C
court declined to enter appropriate decrees and f‘i e
operative orders were issued, 1n ef-fect, on appeali, after
the district court had denied relief. In the circum-
stances, unless the judicial process was to founder
and justice go defeated, the court of appeals had to
act. Tts intervention, after long forbearance, was, we
submit, owe—ew, wholly proper.”

OF THE UNITED STATES

There is an additional and independent ground for
rejecting the defendants’ statutory argument._ As we
have already noted, both Section 402 and Section 3691
of the Criminal Code expressly exempt ‘from ‘9he Ju'ry
trial requirement ‘‘contempts committed in dis-
obedience of any lawful writ, process, 'order, I'l'lle,
decree, or command entered in any suit or actlo:rjlf
brought or prosecuted in the name of, or on behal
. 2 Byen if it were debatable whether the court of appeals
should have itself issued the restraining order alleged to have

been violated, the order, once issued, c?uld 119‘0 be disregar(;)eé(é
with impunity. United States v. United Mine Workers,

.S, 258.

697-917—63——4



of, the United States.”” The instant case falls within
that exception.”

1. The injunction violated by defendants was entered in an

 ancillary action  brought and prosecuted by the United
States asserting its independent sovereign interest in pre-
serving the integrity of the judicial process.

By its order of September 18, 1962 (C. 5), the
court of appeals directed “that the United States be

*? The provisions of Section 402 and 3691 esempting con-
tempts of orders entered in actions brought by the United
States have been broadly construed in favor of the United
States so as not to require trial by jury where the case fairly
can be said to be within the scope of the exemption. Cf.
United States v. Grand Flower & Ornament Co., 47.F. Supp.
256, 257 (S.D. N.Y.), where the court held that no jury trial
was required in a contempt proceeding based on violation of
a consent decree in a Fair Labor Standards Act proceeding
brought by the Administrator of the Wage and Hour Division
because the latter proceeding was prosecuted “on -behalf of
the United States.” Accord, Walling v. Men’s Hats, 61 F.
Supp. 803, 804 (D. Md.). See also Swepston v. United
States, 251 Fed. 205, 210 (C.A. 6), where the court held the
exception applicable to a contempt proceeding based upon viola-
tion of an order of commitment entered in a criminal prosecu-
tion brought by the United States. Conversely, the provisions
of 402 and 3691 requiring jury trial are “of narrow scope” and
“carefully limited to the cases of contempt specifically defined.”
Michaelson v. United States, 266 U.S. 42, 66; United States v.
Goldman, 277 U.S. 229, 238; Russell v. United States, 86 F. 2d
389, 893 (C.A. 8); Donato v. United States, 48 F. 2d 142,
143 (C.A. 3); MeGibbony v. Lancaster, 286 Fed. 12985031
(C.A. 5); Cf. Duplew Printing Press Co. v. Deering, 254 U.S.
443, 471-2: National Labor Relations Board v. Red Arrow
Freight Lines, 193 F. 2d 979 (C.A. 5). Compare the remarks
of Representative Clayton, who said of the Clayton contempt
bill on the floor of the House: “This bill is narrow in its scope.”
48 Cong. Rec. 8777. Indeed, the issue in the Michaelson case
was whether Congress constitutionally could enact the jury
trial provisions of the Clayton Act, in view of the inherent
nature of the contempt power.

T_————_T_——__ri

designated and authorized to appeal.’ and paIft.ICIPite
as amicus curiae in all proceedlr%gs in this a(?tlon e-
fore this Court * * * with the 1'1ght to submlt. p?.gad—
ings, evidence, arguments and bl“.lefS and to .@mtz?te‘
such further proceedings, incl.udmg. proceedings /0;
injunctive relief and proeeedu.lgs for contempt 9

court, as may be appropriate 1n .order t? m.a,mtam
and preserve the due administration of Just.lqe f‘md
the integrity of the judicial processes of th('} United
States’’ (emphasis added). Pursuant to this order,
the United States, on September 24, 1962, filed an ac—'
tion in the court of appeals (ancillary to the case f)t
Meredith v. Fair), subtitled “United States v. 'M.@s—
sissippi, et al.”, and sought a temporary restraining

order. It was in this action that the court of ap-
peals, on September 25, 1962, issued the temporary

restraining order which the defendants are charged
with willfully disobeying (C. 31-34). The sole ll)a?'ty
mbving for the issuance of the temporary restrainmng
order was the United States.

The papers filed by the United States on Septem-
ber 24, 1962, were not a mere brief in support of an
action brought by someone else. - To be sure, the ac-
tion entitled “‘United States v. Mississippi, et al.”’
was given the same number as the action entitled
“Meredith v. Fair,”” and both captions appeared at
the head of the temporary restraining order. This
fact, however, merely emphasizes the ancillary na-
ture of the action. It does not detract from its status
as an action.

The critical fact is that in instituting and prosecut-
ing those proceedings the United States was asserting



an interest of its own separate and distinet from that
of the plaintiff in the original action. The interest of
the United States was the sovereign’s independent
concern for preserving the integrity of its courts and
vindicating their authority. The special character of
the government’s concern was noted in the order des-
ignating the United States a party and was repeat-
edly. emphasized throughout its participation.® The

*The President’s report to the nation on September 30,
1962, shortly after Meredith’s entry onto the University cam-
pus, makes clear the role of the United States as protector
of the judicial process rather than protagonist in the under-
lying suit (Public Papers of the President, 1962, pp. 726
727y :

“* # * [O]ur Nation is founded on the principle that ob-
servance of the law is the eternal safeguard of liberty and
defiance of the law is the surest road to tyranny. The law
which we obey includes the final rulings of the courts, as well
as the enactments of our legislative bodies. Even among law-
abiding men few laws are universally loved, but they are uni-
formly respected and not resisted.

“Americans are free, in short, to disagree with the law but
not to disobey it. For in a government of laws and mnot of
men, no man, however prominent or powerful, and no mob,
however unruly or boisterous, is entitled to defy a court of
law. If this country should ever reach the point where any
man or group of men by force or threat of force could long
defy the commands of our court and our Constitution, then
no law would stand free from doubt, no judge would bhe sure
of his writ, and no citizen would be safe from his neighbors.

“In this case in which the United States Government was
not wntil recently involved, Mr. Meredith brought a private
suit in Federal court against those who were excluding him
from the University. A series of Federal courts all the way
to the Supreme Court repeatedly ordered Mr. Meredith’s ad-
mission to the University. When those orders were defied,
and those who sought to implement them threatened with ar-
rest and violence, the United States Court of Appeals * * *
made clear the fact that the enforecement of its order had be-
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designation of the United States as ‘‘amicus anii e
in the order of September 18, 1962,icann0t do se P
this essential fact. The substance of the or er,t ilh
the name, is controlling where th(? or@er spells ‘ou , thz
rights and authority the party is glve.n. Herte, 3
order explicitly conferred upon the Umi?ed Stz.x e? t{}l
the privileges and authority of a..pfarty .mcludl.ng;, ée
right to initiate proceedings for 'mgunctnfe relief (
5). The United States was demgnatedF in the same
manner in Faubus v. United States, 254 T. 2d 797
(C.A. 8), certiorari denied, 358 U.S. 829, where, ’.co
prevent obstruction of school desegregation de('zrees in
Little Rock, Arkansas, the United States obtained an
injunetion against new defendants pursuant to an:zﬂ-
lary jurisdiction. The court said (254 F. 2d at 805):
~ In our opinion, the status of the Attorney Gen-
eral and the United States Attorney was some-
thing more than that of mere amici curiae In
private litigation. They were acting under tlze
authority and direction of the ecourt to ta.}xe
such action as was necessary to preveut its

come an obligation of the United St‘at'es Government. tEvil;
though this Government had not .01'1g11m11y been a p.ar‘ya )
the case, my responsibility as I.’resmlent was therefqm inese }d
able. I accept it. My obligation under the Constitution an

the statutes of the United States was and is to implement
the orders of the court with whatever means are necessary,
and with as little force and civil disorder as the (_:11'cun'15tances
pe‘I;.IIT‘tX.vés for this reason that I federaliz?d the Mississippl
National Guard -as the most .appropriate 111:st1'um_e_nt, shp_uld
any be needed, to preserve law and order while United States
marshals carried out the orders of the court al'u.l prepared to
back them wp with whatever other civil or military enforce-

: J b3
ment might have been required.
* TR *

% *
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orders and judgments from being frustrated

and to represent the public interest in the due

administration of justice.
See also, Bush v. Orleans Parish School Board, 190 F.
Supp. 861, 866 n. 9 (E.D. La.), affirmed sub nom. New
Orleans v. Bush, 366 U.S. 212; Bush v. Orleans Parish
School Board, 191 F. Supp. 871, 875-879 (E.D. La.),
affirmed sub nom. Denny v. Bush, 367 U.S. 908 ; Hall v.
St. Helena Parish School Board, 197 F. Supp. 649 (E.D.
La.), affirmed, 368 U.S. 515; Cf. Root Refining Co. v.
Universal Qil Products Co., 169 F. 2d 514, 019-21, 537
(C.A. 3).

The standing of the United States to assert its in-
dependent sovereign interest in such a context is also
beyond dispute. Bush v. Orleans Parish School
Board, 191 F. Supp. 871, 875-879 (E.D. La.), affirmed
sub nom. Denny v. Bush, 367 U.S. 908. Indeed, in this
very litigation, this Court has recognized the position of
the United States as a party, first by granting a motion
of the United States to be named a party respondent on
a petition for certiorari and then by declining to re-
view not only the order of the court of appeals desig-
nating the United States amicus curiae but also the
restraining order of September 25, 1962, the alleged
violation of which gave rise to the charges of con-
tempt. 372 U.S. 916.

It may be argued that we reach the conclusion that
the order of September 25, 1962, was entered in an
action “brought or prosecuted by the United States’
only by ignoring the formal rules of procedure.
Thus, Judge Gewin asserted that the United States
should have applied for leave to intervene in the dis-
trict court, and apparently challenges the validity of

P'__-—r —
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the order:constituting the United States an. amzcz(t}s
c;,.w.'z'.ae.lvﬁth power to initiate further proceedings (C.
136-137). See also the opinions of J udg"e‘Bell (C.
158, n. 5) and Judge Cameron ((?. 87)- 'lhlg con’?ep-
tion—urged as error in the petition for certlorz.xrl m
Mississippi V. Meredith, No. 661, O.T. 19(?2, certlora.rl
denied, 372 U.S. 916—ignores the cases mte(.i abf)V(? in
which the United States has participated in similar
fashion and in which such participation has been sus-
tained over similar objections. It also disregards the
fact that the Federal Rules of Civil Procedure do n.ot
apply to the courts of appeals. Rule 1, Fed. R. Civ.
P.: Hines v. Royal Indemnity Co., 253 F. 2d. 111
(C.A. 6); Bethlehem Shipbuilding Corp. v. National
Labor Relations Board, 120 F. 2d 126 (C.A. 1);
Armour & Co. v. Kloeb, 109 F. 24 72 (C.A. 6). Cf.
Regal Knitwear Co. v. National Labor Relations Boqn.i,
324 U.S. 9. The court of appeals did not act until it
had ascertained that the district court would not ad-
mit the United States as a party (C. 5). The pres-
sure of ﬁme compelled resort to the extraordinary
processes available under the “‘all writs” statute (28
U.S.C. 1651) unless the mandate of the court of ap-
peals was to be set at naught for another academic
term. The defendants had the opportunity to ch.al-
lenge the propriety of the government’s participation
in the case; they repeatedly did so, and the court of
appeals rejected their contentions. Every proecedural
right was thereby preserved.

It is equally irrelevant that the papers filed by the
United States were given the same number as Mere-
dith v. Fair and the restraining order bore that cap-
tion as well as the caption United States v. Mussis-
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sippr. These ecircumstances merely indicate the
ancillary nature of the action instituted by the United
States. Though ancillary, it was, as we have shown,
brought by the United States in its own right and
subject to its separate direction and control. These
essential characteristics, not procedural niceties, de-
termine whether an order was “entered in any suit or
action brought or prosecuted in the name of, or on
behalf of, the United States,” within the meaning of
18 U.S.C. 402 and 3691.
2. The statutory ewception ewtends to any decree obtained by
the United States in an action brought or prosecuted, to assert

@ separate sovereign interest.

The provisions of the Clayton Act requiring trial
by jury where the alleged contempt would also consti-
tute a crime were aimed at the “hlanket midnight in-
junctions” obtained by employers in labor disputes.
See 48 Cong. Red. 8779, 8785 (remarks of Rep. Clay-
ton); 48 Cong. Rec. 8780 (remarks of Rep. Floyd).
Congress drew a sharp distinetion between private
litigation, where it required a jury, and proceedings
to vindicate a public right, which it excepted. The
reasons which influenced Congress are apparent.
Where the United States is proceeding to enforce a
public right, the defendant is afforded the safeguard
of an independent and impartial determination by
public officials before the proceeding is instituted—a
safeguard not available in private litigation. In that
situation, it was thought, the United States should
have the full range of sanctions for vindicating judi-
cial orders unmitigated by a jury’s powers of dispen-
sation.
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The very language of 18 U.S.C. 402 and 3691 sug-
«ésts that it is concerned with the substance of the
t[jInited States’ prosecution of a public right rather
than procedural niceties. The exception covers an
order in any “suit or action.” It may be one
“hrought or prosecuted” by the United Stz‘ltes, a dis-
junctive that strongly implies that the United States
need not have been a party from the begmmng.. And
the exception is applicable whether the proceeding be

= 7
“in the name of, or on behalf of, the United States.
Congress was seeking broadly to except the vindica-
tion of a public interest. -

What is suggested by the words is demonstrated by
the legislative history. The exception in favor of the
United States originated with a suggestion of the
Attorney General that jury trial would handicap the
courts in enforcing deerees dissolving combinations
in restraint of trade.” The language of the exception,
however, is not limited to antitrust cases, and the
legislative history shows that its broad scope was in-
tentional. The following colloguy between Repr(?-
sentative Longworth and Representative Clayton 1s
instructive (48 Cong. Rec. 8779):

% When the Clayton contempt bill was first being considered
in the House, Representative Clayton stated (48 Cong. Rec.
8778, 62nd Cong., 2d Sess.) : : . G

“The next objection that was made to 1t was that 1t woul
probably detract from the powers of the courts to enforce the1_1‘

decrees of dissolution of combinations denounced by the anti-
trust law. I violate on confidence when I say that th.at;, was 'the
eriticism of the chief legal officer of the present admnnst?atl.on,
Attorney General Wickersham. We have met that objection

by providing in this bill that it shall not apply* iil *z:’ny case
where the United States is the party complainant. i
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Mr. LoNGwoRTH. Suppose a case like this,
where there was a strike on a railroad engaged
in interstate commerce, and the United States
courts should enjoin interference with the free
passage of trains, say, in and out of a station?

Mr. Crayron. The bill on its face says that
in any case where the United States is the com-
plainant it has no application. * * *

See also Id., p. 8785 (remarks of Representative Clay-
ton); Id., p. 8780 and Id., Appendix, p. 314 (remarks
of Representatives Floyd and Davis, members of the
House Judiciary Committee).

More significantly, Senator Walsh of the Senate
Judiciary Committee, Senate spokesman for H.R.
156657, 63rd Cong., 2d Sess. (the bill which became the
Clayton Act) stated on the floor of the Senate (51
Cong. Ree. 14377) :

There is a proper distinction between a suit
brought by a private individual or a private
corporation for the vindication and establish-
ment of a mere private vight and a suit brought
by the Govermment, representing the whole
body of the people, to safequard and protect a
public right. Section 22 gives expression to
that difference, which everybody will recog-
nize. * * * [Emphasis added.]

Similarly, Representative Clayton said of the Clay-
ton contempt bill in the previous Congress (48 Cong.
Rec. 8779):

It [the bill] does not intend to detract and
does not detract one iota from the power, the
majesty, and the dignity of the United States.
The Govermment of the United States has

' under this bill every power, even when it be-
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comes a law, to enforce its judm_nents andzr@'ts
demands that it has now [emphasis added].”
We conclude that the United States was in every
meaningful sense the “guitor’’ prosecutmg the. pro—
ceedings which led to the issuance of the restraiming
order here involved. It is irrelevant that the govern-
ment intervened in the pending litigation and invo]:;ed
the court’s ancillary jurisdiction instead of initiating
a wholly new proceeding. Cf. United States v. Lou-
isiana, reported with Bush v. Orleans Parish School
Board, 188 F. Supp. 916 (E.D. La.), stay denied, 364
U.S. 500, affirmed, 365 U.S. 569; United States v. szl-
lace, decided June 5, 1963 (N.D. Ala.). The crucial
consideration is that the order which defendants are
charged with violating was entered on the independe'nt
application of the United States, acting to prot'ect its
own rights in assuring the administration of justice and
vindicating the authority of its courts. The rationale
of the rule is that when “the rights * * * of the United
States’ are at stake, the special statutory restrictions on
the contempt power are out of place. Hill v. United
States ex. Rel. Weiner, 300 U.S. 105, 109;* United
States v. Goldman, 277 U.S.229. As one distriet judge
25.A1thou.gh .t.here ‘Ye;:; St;temi?f: Ii}lnﬁizatset ‘:(g eshi(; ;ﬂ'icr;cmt}cl;,t,
I(lz.g].l:lzé t(l}(l)(?llg.lsRI;(.llg';8O, g’i';’:? 51 Cong. Ree. 9669, 9672, 14413,
15945, 15946), this characterization merely was a shorth:and
way of describing the exception, for normally 'thex' United
States is the original plaintiff. The precise question involved
here did not arise in the course of the legislatve history..

*In Hill, the Court held that the provision of §22 of the
Clayton Act fixing a term of six months as the maximum pen-
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summed it up with particular reference to the jury trial
requirement: “ * * * the lawmakers may have been
quite willing to experiment with juries in certain kinds
of contempt cases growing out of private disputes * * *
and wholly unwilling to make a similar experiment in
cases involving the rights of the government.” ‘It is
heyond question wise, politie, salutary, that the gov-
ernment’s anecient rights as a litigant be not im-
paired.”  United States v. Taliaferro, 290 Fed. 214,
222-223 (W.D. Va.), affirmed, 290 Fed. 906 (C.A. 4).

L1

DEFENDANTS HAVE NO CONSTITUTIONAL RIGHT TO
JURY TRIAL

L. In Green v. United States, 356 U.S. 165—decided
1n 1958—this Court exhaustively considered the ques-
tion of whether a person charged with eriminal con-
tempt for violating a court order has a constitutional
right to trial by jury. The petitioners in Green were
convieted of violating the Smith Aet? and sentenced
to pay a fine and to five years’ imprisonment. This
Court affirmed the convictions. Dennis v. United

alty of imprisonment for contempt, was limited to prosecutions
arising out of cases instituted by private litigants and was
inapplicable to contempts arising out of suits brought or prose-
cuted in the name of, or in behalf of, the United States. The
Court further held that the due process clause of the Fifth
Amendment did not preclude Congress from prescribing a
heavier penalty for an offense mnvolving “the rights and prop-
erty of the United States than for a like offense mvolving the
rights or property of a private person,” 300 1.S. 105, 109
(emphasis added). :
2 18 U.8.C. 871, 2385.

the execution of their sentences.

45

U.S. 494. Following affirmance, ;1;I‘16 dis-
triet court signed an order reguiring ‘fl}e cll)zl?glnilhsé
who had been enlarged on bail, to (I‘s;ll:ér; =
insti iminal contempt proceedings against the
11151_711_3uted’ crignthe distriet court for willful disobe-
gi;f;zni;s the surrender order. Pursuan‘F to Rulje
42(b), Fed. R. Crim. P.,.:these proqeedmgs.t.wele‘
tried to the court without a jury. Each peti 10111(31
was convieted and sentenced to three years, and tlem
convietions were affirmed by the Court of Appea}s foi
the Second Circuit. This Court granted certiorarl
irmed.
anin?f)frllg the grounds argued for reversa-l i_n Green
was the contention that proceedings f.0r eriminal con-
‘ter'n'pt, if ‘they eould result in a prison sent'ence .of
more than one year, must be based on grand jury in-
“dictment under the clause of the Fifth Amendment
which provides: ‘‘No person shall be h'eld to answer
for a capital, or otherwise infamous crime, uxileases*oif
a presentment or indietment of a GraTld J ury” :
The Court, however, stated that ‘“‘this assertion can-
not be consideréd in isolation from the general sta.tus
of cortempt under the Constitution, whether sul.ugct
to ‘infamous’ punishment or not. The s‘catem‘ents 'of
this ‘Court in a long and unbroken line of Qeciglons in-
volving contempts ranging from misbehavior in court
to disobedience of court orders establish beyonfi per-
adventure that criminal contempts are not subject to
jury trial as a matter of constitutional right.” 356 U.S.

at 183.

States, 341
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“[i]t would indeed be anomalous to coneclude that con-
tempts subject to sentences of imprisonment for over
one year ave ‘infamous crimes’ under the Fifth
Amendment although they are neither ‘crimes’ nor
‘eriminal prosecutions’ for the purpose of jury trial
within the meaning of Art. ITI, §2 and the Sixth
Amendment.”?? . 356 U.S. at 184-185. K Reviewing
English and American historieal practice, the Court

340 U.S. 367; Sacher v. United States, 343 U.S. 1; Nilva v.
United States, 852 U.S. 385; Yates v. United States, 355 U.S.
66; Ew parte Robinson, 19 Wall. 5055 In re Burrus, 136 U.S.
586; Wilson v. North Carolina, 169 U.S. 586; In re Watis, 190
1.8. 1; Baglin v. Cusenier Co., 221 U.S. 580; Gompers v. Bucks
Stove & Range Co., 221 U.S. 4183 E» porte Hudgings, 249 U.S.
378; Cooke v. United States, 267 U.S. 5175 Nye v. United States,
313 U.S. 33; Pendergast v. United States, 817 U.S. 412; United
States v. White, 322 U.S. 694; In ré Michael, 326 U.S. 224; Blau
y. United States, 340 U.S. 332; Hoffman v. United States, 341
U.S. 479; Cammer v. United States, 350 U.S. 399. Mr. Justice
Frankfurter called the roll of 53 J ustices of this Court who had
sustained the exercise of the power to punish summarily, 7.e., with-
out the intervention of a jury, for contempt, including Chief
Justices Marshall, Waite, White, Hughes, and Stone, and
Justices Story, Holmes, Brandeis and Cardozo.

Decisions of this Court subsequent to Green also assume that
no constitutional right to trial by jury exists in criminal con-
tempt cases. See Brown v. United States, 356 U.S. 148; Yates
v.. United States, 856 U.S. 368; Brown v. United States, 359
U.S. 41; Levine v. United States, 362 U.S. 610; Reina v. United
States, 364 U.S. 507; Piemonte v. United States, 367 U.S. 556.

2 Article I1I, § 2, provides in pertinent part that “The Trial
of all Crimes, except in Cases of Impeachment, shall be by
Jury * * *7” The Sixth Amendment provides in pertinent
part that: “In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impartial jury
of the State and district wherein the crime shall have been

committed * * *.7
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:;)lzclzlded that “[t]he brinciple that criminal eon-
; dp s of fzourt are not required to he tried by a jur
nder .IXI'tIClG IIT or the Sixth Amendment ig £ Iy
rooted in our traditions,” Jq. at 187 ard
S 2. ;nﬂhght of this Court’s recent ruling in Gyeen
€ shall not reargue the constituti ; e
. . nstitutional questi
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Stm;lt to the government’s brief in Green v, Uy 't-cfl3
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igsues resolved by the court’s order command strong
public feeling.

While the Constitution is silent on the subject of
contempt, and while, so far as we have been able to
ascertain, the subject was not raised at the constitu-
tional convention, at the ratifying conventions of the
States, or at the time of the adoption and ratification
of the Bill of Rights, there are certainly persuasive
indications that the framers of the Constitution
wished to insulate the functions of the federal judic-
iary in safeguarding constitutional and other federal
rights from the passion of factions within the com-
munity. This was one of the principal purposes of
Article I1I, Section 1, of the Constitution, which pro-

vides that federal judges are to hold their offices dur-

ing good behavior. Speaking of this Section in The

Federalist No. 78, Hamilton wrote:

This independence of the judges is equally
requisite to guard the Constitution and the
rights of individuals from the effects of those
ill humors, which the arts of designing men, or
the influence of particular conjunctures, some-
times disseminate among the people themselves,

and which * * * have a tendency * * * to oc-
caston * * * serious oppression of the minor
party in the community. * * * [I]t is easy to
see, that 1t would require an uncommon portion
of fortitude in the judges to do their duty as
faithful guardians of the Constitution, where
legislative invasions of it had been instigated
by the major voice of the community.
* * * * *

697-917—63——5
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The benefits of the integrity and moderation
of the judiciary have already been felt in more
States thar} one; * * * Considerate men, of
every description, ought to prize wkatever’will
tend to beget or fortify that temper in the
courts; as no man can be sure that he may not
be to-morrow the victim of a spirit of injustice,

b which e miay:beis-gai '
sis added.] gainer to-day. [Empha-

The independence of the federal courts, so carefully
preserved by such constitutional require;nents as life
tell}lre and the ban on diminution of Judicial compen-
sation, would be seriously undermined if their orders
could be nullified by an unsympathetic jury. The
present case forcefully illustrates the point If the
elected leaders of a State are capable of trea-tinfr fed-
eral court orders with the disrespect which this ;ecord
reflects, what prospect is there that those whom they

lead will disregard their example, or will be more in-
dependent or more courageous? %

31
riqhtosnf the other hand, the problem of protecting minority
Se;ted jrogl enc‘mfwhment by a majority is not typically pre
n the criminal law. The basic f i Bogicaina
e V. The ba unction of the crimin
f::; is ;ﬁlzrotﬁctt }tlshe majority against the depredations of t}?;
OW. thoug ere may be circumstances in whi j
gty : lch a
g;ia%’}lﬁis I'w1th the philosophy of a criminal statute and a,cq]:llilt';};
at reason, we are normally willing t i
this behavior si,nce th i R pyico for
: he acquittal presumably reflect
nity consensus that the law i j 4 LR
s 3 1s unjust and that the d
should not be punished. S llificati o
L . Such nullification, ho
typically involve the abr i o ey
‘picall ogation of a constitutional ri
_((13117111‘ rights statutes, prohibiting governmental officials j?f -
enymg constitutional rights, see 18 U.S.C. 242; 243, are exc:;;n
L 3

tions. The overwhelmi jori [ cri
‘ ‘ Ing majority of ecrim
directed at private conducté. H o

The authority of this Court, as well as other federal
courts, rests upon effective use of the contempt power
to vindicate the court’s mandate. This Court cus-
tomarily issues mandamus and other orders under the
all-writs statute (28 U.S.C. 1651) and various kinds
of stay or injunctive orders for the purpose of pre-
serving its jurisdietion pending disposition of a case.”
For example, the Court, or one of its Justices, not in-
frequently stays the execution of a prisoner by state
prison authorities while the Court is considering the
prisoner’s case. Violation of such an order is punish-
able by contempt. Thus, in United States v. Shipp,
903 U.S. 563, after a stay of execution had been 1s-
sued by this Court, a sheriff was charged with deliver-
ing the prisoner—a Negro accused of raping a white
woman—into the hands of a local mob which lynched
him. This Court then instituted contempt proceed-
ings, and took testimony through a commissioner
whom it appointed specially (214 U.S. 386, 471). On
the basis of the written record of this testimony, the
Court, after argument, adjudged the defendants guilty

(214 U.S. 386) and sentenced several of them to im-
prisonment (215 U.S. 580). If the defendants in the
Shipp case had had a constitutional right to trial by
jury, they would have been tried in Tennessee, where
the lynching occurred.” Ome can only speculate

s2 My, Justice Black issued an injunction in this very case
when he vacated the stay orders entered by Judge Cameron
C. 4).
: 33 Art. TII, Section 2, Clause 3, provides that “The Trial of all
Crimes, except in Cases of Tmpeachment, shall be by Jury;
ond such Trial shall be held in the State where the said Orimes
shall have been committed” (emphasis added). The Sixth
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whether in such circumstances this Court’s authorit
would have been vindicated. E
More than a century ago, moreover, this Court ob-
served that the conduct of a trial by jury in this
C(?u%*t, even in the limited elass of cases involving
original actions at law against citizens of the Unitei
St‘ates, “embarrass[es] and retard[s] the business of
this [Clourt.”” Pennsylvania v. Wheeling Bﬁdgek Co
13 How. 518, 588. The point has even greater" fore.(;
today, when the Court’s caseload has mereased great-
ly. The result of overruling the Green case WOI?]d be
to enhance the prospect of a lengthy jury trial lastine
d'ays and possibly weeks, interrupting the (3011sid(3;ra,b
tion of the Court’s vital business. As the Shipp can;
reflects, orders of appellate courts, like orders of trial
courts, are at times disobeyed.”* The Shipp case ciq

Amendment provides that “In all ecriminal i
: ! all ¢ al prosec
?n(:)lcplfﬁgq?h;:beno]fot ]Zth% ?ght to a speedy and pgbl?scfz'(i;(l)?i)’y f.il:;
artis 'y the State stre rer ; ‘

/Laﬁes been comm:n'-tted” ( emp??fiig?;i;(zlzg;?hemm i 2 g
A I{;Sz;tilﬁse:t's in ffhe opinions below to the effect that this is
jnstituted(in In which eriminal contempt proceedings have been

it a court of appea.ls tor violation of a court of ap-
I(aner z e[; (C 45, 612 are ncorrect. See, e.g., I'n re Al(e.z-
o 7750 7;7(’;226(,3 éS% U.S. 536, 538; Tornanses (V., Melsing, 106
oo (éA 0(1 SAUT9) T ln re Whitney & Company, 273 F.
A « .d ? t)d, n re Dolein Corp., 247 F. 2d 524 (G4, D.c)
(CA LD p ;I.uiv’ 3'53 U.S. 988; In re Door, 195 F. 24 766; 770,
F,,eig-}d }iy'w, lgc;tzo‘nal Zfbow Eelations Board v. Red Arrow
Tpeigfins ?A F.2d 979 (C.A. 5); Douds v. Local 1250, 173
L [e(mz(cé.. 0 2); Federol T'rade Commission v. Hob’oken
ik thelfo]] . olor Works, Inc., 67 F. 2d 551 (C.A. 2)." See
i [n - E(')‘;\Q ;Zlng Cc#aszsw ;ot61§fofrt§d (in gle federal reporter sys-
o : . » 6 Stat. & Ct. Dec. of F.T.C. 816
&) ,C t] nDzec Yozag;eTUéw?ZgOO(ogtierSPu?ZisMng Corp., et al., G(Sr;t
6 Stat. & Ct. Dec. of F.T.C.. 490 )<cX”Z)P§$fZ”§viZZ”%
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but one instance in which an order of this Court has
been violated. Indeed, the order of Mr. J ustice Black
was flouted in this very case. See also, e.g., Cherokee
Nation v. Georgia, 5 Pet. 1, 12, where an Indian
named Corn Tassell was executed by (teorgia authori-
ties in defiance of a writ of error allowed by the
Chief Justice of this Court.”

Finally, we emphasize that in trying a defendant for

contempt by disobedience of court order, “[t]he eourt

is not a party. There is nothing that affects the

judges in their own persons. Their concern is only
that the law should be obeyed and enforced, and their
interest is no other than that they represent in every
case.” United States v. Shipp, 203 U.S. 563, 574 (Mr.

Justice Holmes, speaking for the Court).” A defend-

mission v. Pacific States Paper 1 rade Assn., 2 Stat. & Ct Dec of
FT.C. 402 (C.A. 9); In the matter of Louis Leawitt, 2 Stat. &
Ct. Dec. of F.T.C. 334 (C.A. 2); Louis Leovitt v. F. ederal Trade
Commission, 1 Stat. & Ct. Dec. of F.T.C. 532 (C.A. 2). All of
these cases were tried without a jury.

55 The Cherokee Nation case is discussed in 2 Warven, 7he
Supreme Court in United States History, pp- 189-239.

3 The present contempt does not involve “disrespect to or
criticism of a judge” within the meaning of Rule 42(b) of the
Rules of Criminal Procedure; nor does it arise out of a con-
flict in which the court became *personally embroiled” with
the contemnor, as in Offutt v. United States, 348 LS. Ll Efau SRR
also, the dissenting opinions of Mr. Justice Black, Mr. Justice
Frankfurter, and Mr. Justice Douglas in Sacher v. United
States, 343 U.S. 1, 14-17, 2342, 89. On the contrary, here the
defendants are charged with disobedience of a written order in-
volving no confrontation between court and contemnor. Accord-

the traditional grounds for disqualifying the judges

ingly,
Nor does

whose order was allegedly violated are inapplicable.
the participation of the judges in the civil contempt proceed-
ings against these defendants require their recusation, as one
of the opinions below suggests (C. 128-127). We think it un-
necessary to argue the ability of the court to distinguish the
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ant in such a case receives the full protection of due
process.” He is presumed to be innocent, his guilt
must be proved beyond a reasonable doubt, and he ean-
not be compelled to testify against himself, Gompers
V. Bucks Stove & Range Co., 221 U.S. 418, 444;
Michaelson v. United States, 266 U.S. 42, 66. -He
receives notice of and has a reasonable opportunity to
meet the charges against him, and has the right to
counsel and the right to present his own witnesses and

differing elements involved in the criminal contempt. proceed-
ings and to approach the present case with a fresh mind,
free of its findings in the prior civil contempt proceedings. In
any event, the qualification of the judges cannot justify the
transfer of the contempt hearing to the district court, which
some of the opinions below seem to suggest (see C. 95-97, 123~
127, 144-147, 164-167). The court whose order is involved
must itself vindicate its authority. Bessette v. W. B. Conkey
Co., 194 U.S. 324, 326; In re Debs, 158 U.S. 564, 504596 K
Parte Tillinghast, 4 Pet. 108. Tf need be, the chief judge of the
court, of appeals may assign district judges of the ecircuit to
sit on the court of appeals, 28 1U.S.C. 292(a), or he may request
the Chief Justice to assign cireuit or district judges from other
circuits to compose the court. 28 U.S.C. 291(a), 292(c).

" In Hawaii v. Mankichi, 190 U.S. 197, 218, the Court held
that the right to jury trial is not “fundamental” in nature and
hence did not extend to the territories of the United States.
Nor does it extend to state prosecutions through the due process
clause of the Fourteenth Amendment. Hurtado v. California,
110 U.S. 516. There is no right to trial by jury in a proceed-
ing to deport an alien, ZTwrner v. Williams, 194 U.S. 279; in a
disbarment proceeding of an attorney, £z parte Wall, 107 T.S.
265 ; in the extradition of an alien, £z parte La Mantia, 206 Fed.
330 (S.D. N.Y.); in the court-martial of persons under military
Jurisdiction, Kahn v. Anderson, 255 U.S. 1; in cases of espionage
and sabotage by enemies of the United States, Ez parte Quirin,
317 U.S. 15 in suits by the Government to recover a fine for vio-
lation of statutory requirements, I/.8. v. Zucker, 161 U.S. 475 in
criminal prosecutions for petty oftenses, District of Columbia v.
Clawans, 300 U.S. 617;

or
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to ecross-examine others, Cooke V. United States,
. 517, 537.
26;‘1111:0811;1011‘5 Anglo-American hist9ry contempt p.ro—
ceedings designed to impose sanctions for violation
of the process or orders of the courts. have bem;
regarded as sui generis and hence not subject t(?_ all’ (;
the requirements attendant upon the cgnduet of_01h i-
nai;y criminal proceedings. More.partleularly, it 'as
been thought essential to the dignity and to the effec-
tive functioning of the judiciary that the courts have
power to vindicate directly their lawful dfacrees and
that such enforcement should not be sub;;ect to tl'le
hazard that individual jurors might be unsympathetm.
The reasons behind the original understanding have
not changed. There is accordingly no Vval’l*ant, 'I'lOW,
to alter the traditional law of conten.lpt. Celjtalnly,
the high office of the defendants in this case gllves 11.0
oceasion to fashion a speecial rule. ‘““No man in this
country is so high that he is above the 1&\-7\7. jNo ofﬁ-cgr
of the law may set the law at defiance with 1mp}1111ty.
All the officers of the government, from the highest
to the lowest, are creatures of the law, and are bound
to obey it.”” Umnated States V. Lee, 106 U.S. 196, 220.
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CONCLUSION

It is respectfully submitted that the question certi-
fied by the court of appeals should be answered in
the negative.
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APPENDIX

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
INVOLVED

Article TIT, § 2., Par. 3 provides in pertinent part:

The Trial of all Crimes, except in Cases of
Impeachment, shall be by jury; and such Trial
shall be held in the State where the said Crimes
shall have been committed * * *.

The Fifth Amendment provides in pertinent part:

No person shall be held to answer for a capi-
tal, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury
* * * pnor shall any person * * * be deprived
of life, liberty, or property, without due process
(i g i (i

The Sixth Amendment provides in pertinent part:

In all eriminal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by
an impartial jury of the State and district
wherein the crime shall have been committed,
which district shall have been previously ascer-
tained by law * * *.

The Seventh Amendment provides:

In Suits at common law, where the value in
controversy shall exceed twenty dollars, the
right of trial by jury shall be preserved, and
no faect tried by a jury, shall be otherwise re-
examined in any Court of the United States,
than according to the rules of the common law.

18 U.S.C. 401 provides:

A court of the United States shall have power
to punish by fine or imprisonment, at its dis-

(57)
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eretion, such contempt of its authority, and
none other, as— '

(1) Misbehavior of any person in its pres-
ence or so near thereto as to obstruct the ad-
ministration of justice; ; i

(2) Mishehavior of any of its officers in their
official transactions;

(3) Disobedience or resistance to its lawful
writ, process, order, rule, decree, or command.

18 U.S.C. 402 provides:

Any person, eorporation or assoeiation will-
fully disobeying any lawful writ, process, order,
rule, decree, or command of any distriet court
of the United States or any court of the Dis-
trict of Columbia, by doing any act or thing
therein, or thereby forbidden, if the act or
thing so done be of such character as to consti-
tute also a criminal offense under any statute
of the United States or under the laws of any
State in which the act was committed, shall he
prosecuted for such contempt as provided in
section 3691 of this title and shall be punished
by fine or imprisonment, or hoth,

Such fine shall be paid to the United States
or to the complainant or other- party injured
by the act constituting the contempt, or may,
where more than one is so damaged, be divided
or apportioned among them as the court may
direct, but in no case shall the fine to be paid
to the United States exceed, in case the accused
1s a natural person, the sum of $1,000, nor shall
such imprisonment exceed the term of six
months.

This section shall not be eonstrued to relate
to eontempts committed in the presence of the
court, or so near thereto as to obstruct the ad-
ministration of justice, nor to contempts com-
mitted in disobedience of any lawful writ,
process, 'order, rule, decree, or command en-
tered in any suit or action brought or prose-
cuted in the name of, or on behalf of, the

United States, but the same, and all other cases
of contempt not specifically embraced in this
sectlon may be punished in conformity to the
prevailing usages at law. :

18 U.S.C. 3691 provides:

Whenever a contempt charged shall consist
in willful disobedience of any lawful fwrlt,
proeesé;'order, rule, decree, or command of (?.ny
distriet court of the United States by d&]n? ofr
omitting any act or thing in v101gt10n ; ereo )
and the act or thing done or omitted a X} Eonf
stitutes ‘a eriminal offense under any / et o
Congress, or under the laws of any state in

ich it » omitted, the accused, upon
which it was done or omitted, the c ,] e
demand therefor, shall be entitled to tria . grtg
jury, which shall conform as near as may
the practice in other eriminal eases. iy

This seetion shall not apply to contempt
committed in the presence of the cour ti( 0{. s;)l
near thereto as to obstruet the zldmln(lis ra &?s_
of justice, nov to contempts eccmmitted m o
obedience of any lawful writ, p}*oc‘ess, Ol"r <L
“rule, decree, or command entered in a.ny smf ¥
action brought or pyosemﬁnd in the name of,
on behalf of, the United States.

Rule 42(h) of the Federal Rules of Criminal Pro-
cedure provides:

ispositi ice and Hearing.

h) Disposition Upon Notice an : -

A Ezl)'i)mina{)contempt except as provided 1? Su_g)n
division (a) of this rule shall be prosecute

notice. The notice shall state the time and place

i i he
of hearing, allowing a reasonable time for the

i hall state the
paration of the defense, and shall ;
{é);se(};:}ci;l' facts constitutm% thf erlzrllll(glal (gi(?)lrlle
I 1 as such.
tempt charged and describe 1h i opon
ice shall be given orally by the judg o1
lg(())ttl]i?te isn a‘che p%esenee of the defendant 01,101%
application of the United States attorney or Ot
ag attorney appointed by the court for Eha
purpose, by an order to show cause or an or der
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of arrest. The defendant is entitled to a trial
by jury in any case in which an aet of Congress
so provides. He is entitled to admission to bail
as provided in these rules. If the eontempt
charged involves disvespect to or eriticism of a
judge, that judge is disqualified from presid-
ing at the trial or hearing except with the
defendant’s consent. Upon a verdict or finding

of guilt the court shall ent .
punishment, nter an order fixing the

Section 20 through 24 of the Clayton A '
' : ¢t prov
(38 Stat. 730, 738-740) : yt provided

_SEc. 20. That no restraining order or injunc-
tion shall be granted by any court of the
United States, or a judge or the judges thereof
In any case between an employer and employees,
or between employers and employees, or be-
tween employees, or hetween persons employed
and persons seeking employment, involving, or
growing out of, a dispute concerning terms or
conditions of employment, unless necessary to
prevent irreparable injury to property, or to a
property right, of the party making,’the ap-
plication, for which injury there is no adequate
remedy at law, and such property or property
right must be described with particularity in
the application, which must be in writing and
;zzige;? by the applicant or by his agent or

nd no such restraining order or injuncti
shall prohibit any person5 Or pPersons lwllrllgg}ll%rrl
singly or in concert, from terminating"a.ny rela-
tion of employment, or from ceasing to perform
any work or labor, or from recommending
advising, or persuading others by . peacefﬁl’
means so to do; or from attending at any place
-where any such person or persons may law-
fully be, for the purpose of peacefully obtain-
Ing or communicating information, or from
peacefully persuading any person to work or
to abstain from working; or from ceasing to
patronize or to employ any party to such dis-

i

pute, or from recommending, advising, or per-
suading others by peaceful and lawful means so
to do; or from paying or giving to, or withhold-
ing from, any person engaged in such dispute,
any strike benefits or other moneys or things of
value; or from peaceably assembling in a law-
ful manner, and for lawful purposes; or from
doing any act or thing which might lawfully
be done in the absence of such dispute by any
party thereto; nor shall any of the acts specified
in this paragraph be considered or held to be
violations of any law of the United States.

Sgo. 21. That any person who shall willfully
disobey any lawful writ, process, order, rule,
decree, or command of any district ecourt of the
United States or any court of the Distriet of
Columbia by doing any act or thing therein, or
thereby forbidden to be done by him, if the act
or thing so done by him be of such character as
to constitute also a eriminal offense under any
statute of the United States, or under the laws
of any State in which the act was committed,
shall be proceeded against for his said contempt
as hereinafter provided.

Sgc. 22. That whenever it shall be made to
appear to any district court or judge thereof,
or to any judge therein sitting, by the return of
a proper officer on lawful process, or upon the
affidavit of some credible person, or by infor-
mation filed by any distriet attorney, that there
is reasonable ground to believe that any person
has been guilty of such contempt, the court or
judge thereof, or any judge therein sitting, may
issue a rule requiring the said person so eharged
to show cause upon a day eertain why he should
not be punished therefor, which rule, together
with a copy of the affidavit or information, shall
be served upon the person charged, with suffi-
cient promptness to enable him to prepare for
and make return to the order at the time fixed
therein, If upon or by such return, in the
judgment of the court, the alleged eontempt be
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not sufficiently purged, a trial shall be directed
at a time and place fixed by -the court: Pro-
vided, however, That if the accused, being a
natural person, fail or refuse to make return
to the rule to show cause, an attachment may
1ssue against his person to compel an answer,
and in case of his continued failure or refusal,
or if for any reason it be impracticable to dis-
pose of the matter on the return day, he may he
required to give reasonable bail for his attend-
ance at the trial and his submission to the final
judgment of the court. Where the accused is
a body corporate, an attachment for the seques-
tration of its property may be issued upon like
refusal or failure to answer.

In all cases within the purview of this Act
such trial may be by the court, or, upon de-
mand of the accused, by a jury; in which latter
event the court may impanel a jury from the
jurors then in attendance, or the court or the
judge thereof in chambers may cause a sufficient
number of jurors to be selected and summoned,
as provided by law, to attend at the time and
place of trial, at which time a jury shall be
selected and impaneled as upon a trial for mis-
demeanor; and such trial shall conform, as near
as may be, to the practice in criminal cases
prosecuted by indietment or upon information.

If the accused be found guilty, judgment
shall be entered accordingly, preseribing the
punishment, either by fine or imprisonment, or
both, in the discretion of the court. Such fine
shall be paid to the United States or to the
complainant or other party injured by the act
constituting the eontempt, or may, where more
than one is so damaged, he divided or appor-
tioned among them as the court may direct, but
in no case shall the fine be paid to the United
States exceed, in case the accused is a natural
person, the sum of $1,000, nor shall such im-
prisonment exceed the term of six months: Pro-
vided, That in any case the court or a judge

1 63

thereof may, for good cause shown, 1)5{ affidavit
or proof taken in open court or before such
judge and filed with the papers in the case, dis-
pense with the rule to show cause, and may
issue an attachment for the arrest of the person
charged with contempt; in which event such
person, when arrested, shall be hrought before
such court or a judge thereof without unneces-
sary delay and shall be admitted to bail in a
reasonable penalty for his appearance to answer
to the charge or for trial for the contempt; and
thereafter the proceedings shall be the same as
provided herein in case the rule had issued in
the first instance.

Sec. 23. That the evidence taken upon the
trial of any persons so accused may be pre-
served by bill of exceptions, and any judgment
of conviction may be reviewed upon writ of
error in all respects as now provided by law in
criminal cases, and may be affirmed, reversed,
or modified as justice may require. Upon the
granting of such writ of error, execution of
judgment shall be stayed, and the accused, if
thereby sentenced to imprisonment, shall be
admitted to bail in such reasonable sum as may
be required by the court, or by any justice, or
any judge of any distriet court of the United
States or any court of the District of Columbia.

Skc. 24. That nothing herein contained shall
be construed to relate to contempts committed
in the presence of the court, or so near thereto
as to obstruect the administration of justice, nor
to contempts committed in disobedience of any
lawful writ, process, order, rule, decree, or
command entered in any suit or action brought
or prosecuted in the name of, or on behalf of,
the United States, but the same, and all other
cases of contempt not specifically embraced
within section twenty-one of this Aect, may be
punished in conformity to the usages at law
and in equity now prevailing.
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