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STATEMENT REGARDING ORAL ARGUMENT

Oral - argument is ‘not reguired inethis eass, ke dictriat
court decided the case on cross-motions for summary judgment
founded upon documentary evidence in the record, as supplemented
by testimony and documentary exhibits introduced at an earlier
hearing on plaintiffs-appellants' motion for a preliminary injunc-
tian. The court, having properly found that: there exilsted no
Smuine dispute of material fact, and ‘applying settied lsgal prin-
Biles,; fully set forth its reasoning foriruling in' taxed ol Lhe
facial validity of the challenged regulation and its application
s, this case.  Accordimgly, the recokd on ‘appeal and the ‘comten-=

tions of law advanced in the briefs of the parties adequately

address the issues and are sufficient for their resolution.
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IN THE UNITED STATES COURT OF APPEALS
@R SSRH ) R R CIRRE LT

No. 80-5663
IRON ARROW HONOR SOCIETY, ETC., ET AL.,
Plaintiffs-Appellants
5,
SHEREEYS ML HiES R RIS E @R ST T

Defendants~Appellees

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

BRIEF FOR THE FEDERAL APPELLEES

QUESTIONS PRESENTED

Whether the district court correctly declined a request by
a male-only recognition society to enjoin the Secretary from
applying a federal statute (20 U.S.C. 1681 et seq.) prohibiting
sex discrimination by educational institutions receiving federal
financial assistance and its implementing regulation (45 C.E.R.
6. 31 (b)) {7 ) Fprdlb i tingSsiien e EINE i ons »from providing "sig-
nificant assistance" to university-related organizations.

A.  Whacher the fadeoralistgeuce (20 U,5.C. 1681 et seq.)
prohibiting sex discrimination by educational institutions receiv-
e ing federal financial assistance was properly interpreted by the

federal agency primarily responsible for its enforcement as pro-

hibiting affected educational institutions from giving "signifi-
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cant assistance" to organizations which have sexually discrimina-
tory membership policies.

B. ' WeReEler ‘the regGlation.(45 C.F.R. 86.38{HB)(7)) adopted
to interpret the statute provides adequate guidance to affected
educational institutions and organizations.

C. sllihctiwer the district court correctly vomgluded, on the
undisputed record before it, that the plaintiff, a male-only
honor society founded by the University of Miami, receives "sig-
nificant assistance” from the University.

STATEMENT OF THE CASE

A. Procedural History

On " October 21, 1976, Iron Artow Honer Society (Ifon Arrow
o¥ the Soeieoty), a adle-enly "redaguition!" sogiety, and John T
Benedict, Chief or president of the Society, instituted this action
in the United States District Court for the Southern District of
Florida seeking declaratory and injunctive relief against the
University of Miami S(the HnivegsiEgl e, brivate institution of
higher education and a recipient of federal funds, and the
Secretary of Health, Education, and Welfare and HEW's Regional

1 2/
Birector 'af the OEfice faw ClvwilligaRe =" (R, Vol. I, 1).

T/ The wedesai Senpe il cass pnlibeSea forad .tg in this brief joiatly
as the Secretary. HEW's functions under Title IX of the Education
Amendments of 1972 were transferred to the Department of Education
by Section 301(a)(3) of the Department of Education Organization
Act, Pub. L. No. 96-88, 93 Stat. 677, 678. The Secretary of Educa-
tion was substituted for the Secretary of HEW as the proper party
defendant.

2/ Citations &n thls Beisef dra s the certified record on appeal.
Citations to the two volume record will be to the Record Volume

(continued)
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Ireon Arrow filled the actilon affer the University notified. it that,
pursuant to a determination of the Secretary, the University, in
order to comply with Title IX of the Education Amendments of 1972,
20 U.8.C, 'legiLset ESQL,—%éuld disassociate itself from the Society,
unless the Society altered its sexually exclusive membership
policy (Ri'¥ol. T, 89ke S0 s idas llyy bl Uiissieesa by, pro-—
hibited the Saciety from cenducting a fall "tappingT%/ Iron
Arrow requested the district court to "enjoin the Defendants to
permit the Plaintiff o enddge in its traditional ritual and pro-
cedures of tapping and initiation, especially in November, 1976"
(R, Vol. I, 1l1). As further relief, Iron Arrow asked the district
court to "declare the rights of Iron Arrow to continue as an all
male recognition saciety" HEbidh ).

On November 2, 1976, after an evidentiary hearing, the
district court denied Iron Arrow's motion for a preliminary injunc-
tieon (R.. Vols: 5o So S e aaioaled (R. Vol. I, 32}, but

dismissed its apptal SoltnE e (R, Vol, I, 47), after a panel of

this Court deniled 18= rEalie=sEEgeraEStay (R, Vol I, 46).

2/  (continued)

arnd page, 2.9.y B. SDEEERREESNCLsations to exhibits introduced
at the preliminary injunction hearing will be designated by the
party introducing the exhibit and the exhibit number, e.g., Pl.
ealnte il

i/ The pertilicpi ScE RTINS setatute are set forth at pages
R=% 0. 10, i

L4/ "Tapping' 18 the lrilENERESREEaund ifig .member selection
@ Vol (T, 30k
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Thereafter, all defendants answered the complaint (R. Vol.
I, 50,56); the University moved for judgment on the pleadings (R.
. Vol. I, 48); &g ShESEceratarsy R, Vol. I, 99) afid Iron Avrow (R
Vol. I, 64) filedrmofions for summary Jjudgment.
On Mg vlde s BeRye " the distriet court, after 'a hearing on' all

pending motions and after the University amended its Answer (R. Vol.
S/
I, 113),7 ' ciitteiei el sl D ciieacal (R Vol . I,.120). The

5/ The Unlversity's Amended Answer materially altered the nature
of the prodeedings." hRittally . the Undversiby took the poesition
that it had “ail SEStENMUSSNeEERt" .. © 't Tefuses ko redognize [Iron
Arrow] , and to pEreRibitSNE Fromeconducting any of its activities
on the Univergity"¥s pxtvate sanpas™ (R, Vol I, 51).  The Amended
Answer (R. Vol. I, 113) asserted that the University would "rein-
state the charter of Iron Arrow and allow Iron Arrow to resume the
conduct of its functions on the University campus, even though
Iron Arrow continues to refuse to admit women, providing it is
legally determined that such action by the University is permis-
sible under the law, including HEW repilation."” The University
explained that the amendment to its Answer "eliminates one of the
variables that makes a decision in this case difficult" (R. Vol.
I, 114)., As Iron Arrow points out (Br. 9), this Court apparently
relied on the University's amendment in holding that Iron Arrow
had standing to challenge the regulation and the Secretary's
application of 1€ ip EEs S SN S lee 122, 125).

In that connection Appendix A to this brief is a September 19,
1980, letter from counsel for the University to counsel of record.
The University Board of Trustees has deferred action on a recom-
mendation by the Board's Executive Committee "to permit Iron Arrow
on campus as a 'registered student organization'" (App. A-2),
provided "the University of Miami is satisfied that its recognition
of Iron Arrow WILINGESEEEEEERE o El@eaf any law or of valid HEW
eitelitulete ot ( sljoilel, ) -

Iron Arrow does not suggest that the Executive Committee's
recommendation or the Board's deferral of action thereon alters
the posture of the case. In any event, the record demonstrates
that Iron Arrow does not meet the requirements of a "registered
Student organdaatiomy PECEENEe W e b Tiniversity policy "officer

- positions and a majority of voting members [must] be restricted
to full-time undergraduate, graduate or professional students who
e paid tha Goiimit r Ren R ya il 1, 192-193). At -the £ime this
- action was iLnstituted about eighty percent of Iron Arrow member-
1 ship consisted of alumni (R. Vol. II, 28), and apparently only
about fifteen members were full-time students (R. Vol. II, 28).
Blec Tron Arzmows Be. alt' Bk
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court held that Iron Arrow lacked standing to assert a cause of
action against the Secretary and that the district court lacked
jurisdiction GF apf elaimm @f The "SOcitt agaildst the University
(R. Vol. L, 1150 SO aopeiies B sl e vemsiegglie . rul ing as
to the SogigtyrEl=tineliiies TR Uailewie o= lZS)Tg/The dismissal
of the claim against the University was not challenged (R. Vol.
I, 129)71/

On remand, the parties restated their pending motions for
summary judgmemt (RIS TLNIESIESG ISP a0 )+ After a hearing; the
district court entered its Corrected Order and Memorandum Opinion
on August 12, 1980, effectively granting summary judgment in favor
ot thS/Secretary and denying Iron Arrow's motion for summary judg-

ment. Iron Arrow timelis fiol-deand aiesll from the district courts

Order on  Auglisics 295 SRS RN ERER E SIS 8

20

BN EactEsh

Iron Arrow Honor Society was founded in 1926 "less than a
month after the opehipENEENEIEE= S et the University” (R. - Vol. II,

25), by the then president (and founder) of the University as a

6/ Thls Court's . per lcuiiam apbalsn 18 reported at 597 F.2d 590

(BIRSS7.ON)

L/ The distristsconaEmEiRas i igined the University as a de-
Fendant sua sponie (RS EEalN WS Clws P. 19. The University 1is
not a party to this appeal {App. A-1).

w8/ WO separate judgient Wwas entered. However, the district
court's Order denying Ircon Arrow's request for a permanent injunc-
Eulon . (R .& Vol . S S SERES s seailiaisliieMundeis « 287U S :C o 1292 (a)y (L ).

9/ We do not understand Iron Arrow to assert that there are
fiisputed factual  "Einelingo?" or. that the district cowrt was
ielainly erronsciist Within the meaning of Fed. R. . Civ, P. 52{(a}.

(continued)
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recognition 'Sogilety to hongr outetanding students, faculty, and
alumni of the Umdiwversity (R." Vol.%L, 1). Only males are eligible
for membership (ibid.). The membership policy is based on Iron
Arrow's "Constitution, Bylaws and the traditions® of the Society
(R, Vol . k058

In"Apedl 1973 "the-Secretary s Office fer Civil Rights re-
ceived a complaint alleging that Iron Arrow's male-only membership

10/
policy vielated Title EX. " "The @ffice for Civil Rights postponed

_2/ (continued)

The district court Ecund,ocmnly that theye is no dispute of mate-
rial fact (R.TValin"E FAlabaiie e taiile flbdnng reguiffed in ruling
on motions for summacy  udgment, " Sde Baehal v. Hill, 435 F.2d 39,
65 (5th Cir. I970), Tt Geuail e il 8, “904 (1971 .

Iron Arrow has focused throughout on the undisputed fact that
much 1f not all of the direct tangible assistance (e.g., mailings,
secretarial aid, financial services) from the University to it had
ended at the time this action was instituted (R. Vol. I, 4-5, 146-A:
Br. 34). The Secretary has contended and contends here that such
tangible assistance is in many cases a sufficient but not a neces-
sary type of assistance, provision of which triggers the application
Ol B R

In this light, we set forth our statement of the undisputed
material and relevant facts in the record on which we rely in sup-
port of the distyricENcriligeNemcmhcl usian that " the Secretary's
determination was appropriate.

19/  Title IX\ pEpvido= g tNcnt part (20 U.5.C, 1681):

(a) No person in the United States shall, on the basis
of sex, be excluded from participation in, be denied

the bemefile CEPWME e "subietfed to discrimination under
any education program or activity receiving Federal
financial assistance ., . .

The Secretary's rulemaking and enforcement authority is set
farth as folllows (200U S EL iGNt

Each Federal department and agency which is empowered
to extend Fedepaddfimanclalt agslstance to any education

(continued)
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its investigation of the sex discrimination claim pending the

Secretary's issuance of guidelines for implementing the statute.
Ay
Such guidelines were published for comment on June 20, 1974,

and "beceme” SESaele Uiie Ol Jaly 21,7 1995, See 43 CNRL Part 36 et
B2
seq.. ‘Abcisaeeiin Ehe dmstant, caser s 45 C Folb B6L 31 (BY (7).,

which provides in pertinent part:

(b) Specific prohibitions. Except as provided
in this subpart, in providing any aid, bene-
fit, or segvice to a student, a recipient
shall not, on the basis of sex:

* * *

Ju,/ (continued)

D rogyE ai @ st il By sesnaet agrant . lioan, or comtract
- o o v 15 alitherided. and direcied to effectuats. the pro-
visions oflsse@dentlesismitithis tltle with respeet to
suech -prodiail @i e vily By slesuling rules, regulations,
or orders of general applicability which shall be con-
sistent with achievement of the objectives of the stat-
ute authorizing the financial assistance in connection
with which the action is taken . . . . Compliance with
any requirement adopted pursuant to this section may be
effected (1) by the termimation of or refusal to grant
or to continue assistance under such program or activity
to any recipient as to whom there has been an express
finding on the record, after opportunity for hearing,
of a failure to comply with such requirement, but such
t e RS e NEEE R E e e L be limited to the . . .
reciplient as to whom such a finding has been made, and
shall be limited in its effect to the particular pro-
gram, or part thereof, in which such noncompliance has
been so found . . . Provided, however, That no such
ach OSSR A e L SEhe depattiment or agency
concerned has advised the apprcpriate person or persons
of the failure to comply with the regquirement and has
de tenmiEaE N espL lance cannot be secured by wvolun-
tary means.

11/ 39 Eed. JASe gZU0s

12/ - The SecclisideCFEdllcafion has recodified the regulation.
See 34 'C.P R NEES SEGEE7(1L980 ).,
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(7)) _Aid eor 'pDeEpetusteddiscuimination
against any person by providing
significant assis?ance 216 N g
agency, organization, or person
which discriminates on the basis
of sex in providing any aid, bene-
fit or service to students or
employees.

On May 24, 1976, after an investigation of the sex discrim-
ination complaint,  Ghe Regional tDimcatamsies SHE s 0ffice - for - Civil
Rights wrote to the "Uniiverslty statingeuest ceflclusion that, under
Section 86.31(b)(7), the University provided "significant assist-
ance" to Iron Arrow and that therefore the Society's sexually
exclusive membership policy was attributed to the University (R.
. I, 769

The Regional Director stated that Iron Arrow recelves two
types of assistance (ibid.d): tengible and intangibla. Among
the items of tangible' assistanecs Waler (id. at 77):

(1) Mailings (including the costs for postage but not the
printing costs) handled by the University's alumni association;

(2) Secretarial support from the Student Activities Office;

(3) Bank accounts handled by the University's finance
office;

(4) An "Iron Arrow Room" in the student union; and

(5) A Prejecticns adons IR EleNaeiilicric building containing
Iron Arrow objects or symbols.

The Regional Director cited the following items of intan-
gible assistance (ibid.):

(1) The Segichi's ‘Toundingshy the University's first

President;
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(2) The Society's status as the only University-chartered
organization;

(3) A reference in the University catalogue to Iron Arrow
as "the highest recognition society for men;" and

(4) Faculty participation on the screening committees for
new members.

The Regional Bidester adlse fngsedy that " ftlhe prestigious
position of Iron Arrow is further seen in the location of a monu-
ment which stands on a knoll outside the student union building®
[the "tapping melnd™] sl Elal Ylnfearly akl @f the faculty and
students interviewed by the investigators confirmed the fact that
Iron Arrow is looked upon as the most prestigious organization on
campﬁs, and, as such, 1s particularly advantageous in employment
oprortunities™ (ibid.).

The University was afforded thirty days in which to inform
the Office of Civil Bights Gfs the detions it would take to bring
itself into compliance with Title IX.EE/

On June 21, 1976, the University President wrote to the
Office for Civil Righte ataeimgsthiad "the University intends to
comply with the requirements of Title IX."iiéhe letter ingquired

whether certain "changes and proposed changes" in University sup-

Dart to the SocleiErswebERS T e the findingg of the Office for

13/ Under the Secretary's interpretation of the regulation, the
Regional Director wrote that to comply with the statute as imple-
mented, the University "must either require the Iron Arrow Honor
Society to eliminate its policy of excluding women or discontinue
LES" suppert ©OFf fhe FEeh A srowtSaeiety" (Pl.vegh. 2t 4).,

W4/ P, Bxhy 4,
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15/
Civil Rights, and requested an extension of time for "consulta-
tions with S Ehe wiSnlbers's of - Iron Arrow (ibid.).

Ot iR SRS S thie Offlee for Civil Rights responded,
stating that the supplemental information supplied did not alter
the - earlite Sl nilimgs S alid s grant ing the requested extension.ié/

In the ensuing weeks the President attempted unsuccessfully
to persuade the membership of Iron Arrow to open its doors to
females.lzéy the time this suit was instituted, 1t was the
President's opinion that the "university community ha[d] come to
a consensus . . . that irrespective of HEW's order," Iron Arrow
ought to admit women (R. Vol. II, 83).

Testimony presented by Iron Arrow in support of its motion
for a prelimipaky. ttjuddgslion established that Iron Arrow's male-
only policy was at the center of a campus-wide controversy (R. Vol.
11, 7-13; 73-79). For example, the Dean of the Law School had
banned "tappings" at the Law School because of the male-only policy.
It is undisputed that at least in Florida, membership in Iron Arrow
provides a1 Biic NN e ral It EEgsyears ity ofiMiani law gmgdiiate's
employabi Ll by 0 Ris Mo it g s 1R

The focal point of each fall at the University is the Home-

coming footbal ligeans EREEsIEN 1 s Mndigputed that "all activities of

Fron, AEBoW: .1 N chilimisna EinE St csies Eapphing. 1S an important

g2/ Ibid.
6/ P Lo Bl v 4 A SHEWES i etdaiad et Eadauily. Bi0), =179 76r

il/ Sev, i EG, p Pls BRIV S
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patrt” ‘of Heomee@mge Week (R. Vol. 11, 18). Included among such

activitieeSIENEEragi tional rcegeption for IronsArrow members and

guests at the home of the University's president (R. Vol. II,
18/

o

As a result of the University's withdrawal of permission
for Iron Arrew ko ecnduet- 1its activities, the Society stood to
lose ‘From SN, GO rams 15,000 over (Lthe 1976-77 year (R. ¥ols I, 95
Vol. I, 36-38), €unds which would normally be solicited from
members returning to the campus. In short, it was undisputed that
the very existence of Iron Arrow as a campus organization is depen-
dent upon the University's "permission" and "sponsorship" (R. Vol.
II, 56-57). This action sought to forestall the perceived losses
through an injunction prohibiting the University from refusing Lo
permit-the Fall “"tapping” e éampus and prohibiting the Ségretary
from requiring the University to withhold its permission.

The district court issued an Order and Memorandum Opinion
genying ‘all jeeliaf SEONIEaEERaE eI S e k., 1, 174).  "The callrt pe-
@aunted the undispiiedlGaeta iR WGl I, 175-77). The district
gourt  read Lhey Conp s e e See s Tass atback ing on several nomn-—
Constitutlional groinds (FF Ehe tacial wvalidity of the regulation;
and  (2) the Seerastary's a@pplication of the regulation to the facts
e Eliis ease (idd gt Hasgal. - Upon review of the “"facts and cir-
cumstances surrounding this case," the court concluded:

(S Its scope of review was narrow (id. at 177-79);

318/ The Preslident had adwised the Soviety that its persistence
in the male-only policy would result in a loss of its "special
status with reference to the office of the President" (R. Vol. I,
82).
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(2) The Secretary did not exceed the scope of the Depart-
ment's statuboele Medicr on Sl seniing the wegulkation (id. at
o 179-82);
(3) The regulation was not vague, unreasonable or arbitrary

(1d.- at 182-83}5

(4) The regulation Wwas properly applied #in- this. case ({(id.
at 183-86), and
(5) There was no abuse of discretion or discriminatory

enforcement (id. at 186-87).

SUMMARY OF ARGUMENT
Iron Arrow raises three contentions on this appeal. It

contends that: (1) the Secretary lacked authority under the
statute to promulgate a regulation reaching the discriminatory

% practices of ‘university-rolited®honor ©or recognition societies
not directly receiving federal financial assistance; (2) the
alleged imprecision with which the regulation was drafted (a)
gives inadequate notice of its scope to those affected and (b)
will lead imevitably &@ u@meven andy "Indecd, discriminatory @pplic-
ation by those chargeslfwitiivhtesscntorcanmedc; and (3) the instant
undisputed record does not support the district court's conclusion
that Iron Arrow recelves "significant assistance”" and that there-

fore the regulation dees ndt abply to its relationship with the

University of Miami.
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First, as we argue at pages 15-22, infra, the legislative
history of the statute demonstrates that Congress intended when
it enacted Title IX to encompass the practices of honor or recog-
nition societies in close association with a recipient of federal
financial assistance. Congress amended the statute two years
after its enactment to exempt from the statute a discrete class
of organizations, notably social fraternities and sororities.

The legislative history of that amendment shows that Congress
specifically did not intend to exclude from the statute's reach
organizations such as Iron Arrow. Further, a proposed amendment
to subsequent legislation would have accomplished exactly the re-
lief sought by Tron Arcow: » inyalidation of the regulation pro-
hibiting educational 'instltutiens frem providing "significant
assistance" to organizations such as Iron Arrow. Congress' re-
jection of that proposed amendment demonstrates that it fully
acquiesced in the Secretary's interpretation of the statute
challenged here.

Second, as we argue at pages 23-28, infra, Iron Arrow's con-
tention thaf the vegilatian prohikiting "significant assistance"
to recognition or honor societies is too vague to afford adequate
e ce to thege (ot acnads el tac lscEing in.standards for ‘rational
And even=irantcd cHTOpcapsa T Sshi@nlids e rejEctad. becagse the regula-
tion itself and the Secretary's official explanations of it ade-
quately inform government officials and affected university offi-

cials and organizations as to its proper application. The

Secretary has explained and has consistently contended that either
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. tangible or intangible assistance, 1f significant, 1s sufficient
to trigger the application of the regulation. Iron Arrow has
made no showing @f irraticonality sufficient, tO itmyvalidafe the
regul atlonsd Gn g dentrary ; 'the state actieon deckring, dnder

the Fourteenth Amendment (see Norwood v. Harrison, 413 U.S. 455

(197 3i) 7 Bllistenisvaamimsiniingicont B as iR AniE ety Ssie e Si. - 7 15

(1961)) is an apt analogue to the concept of "significant assist-
tance."  ‘That copcept lsa legaludsiberion ddeal iy 'suitted for
case~by-case determinations.
Finally; da& e acvgme et waiyes 12881  infra, the distryict
court correctly rejected Iron Arrow's contention that the undis-
- puted record before it does not support the conclusion that the
University proevides "significant asgistance" to Iron Arrow. The
record discloses that from its founding by the first University
bresident. to the day “Eiis actionmswEs siNstituted during its £iftieth
anniversary, Iron Arrow was substantially benefitted by the
tangible and intangible support supplied by the University of
Miami. This very action was instituted in an effort to avoid the
imminent loss of thousands of dollars in donations the Society
reasonably anticipated it would obtain through its campus activi-
Bies, haeludlnyg She i Eapemie"” Fitfad.’ Althaugh the Socigty .and
the University took actions to terminate the tangible assistance
the Scciety received historically, the remaining assistance, in

the form of the University's "sponscrship" and "permission", mate-
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rially contributes to the success and prestige of the Society and
thereby enables the Society to benefit its members and the Uni-
versity community. That such benefits to members include en-
hanced career development--a concern of high priority to Congress
in its enactment of Title IX--makes plain the correctness of the
district eouet s rtis g’

ARGUMENT

THE DISTRICT COURT CORRECTLY DECLINED A REQUEST BY A
MALE-ONLY RECOGNITION SOCIETY TO ENJOIN THE SECRETARY
FROM APPLYING A FEDERAL STATUTE (20 U.S.C. 1681 ET
SEQ.) PROHIBITING SEX DISCRIMINATION BY EDUCATIONAL
INSTITUTIONS RECEIVING FEDERAL FINANCIAL ASSISTANCE
AND 178 IMPLEMENSENG RECULATIGMS(45 C.F.R. 86.31(b}) (7))}
PROHIBITING SUCH IHSTIPUTEONS: FROM PROVIDING "SIG-
NIFICANT ASSISTANCE" TO UNIVERSITY-RELATED
ORGANIZATIONS

4. - The fledenals isiEaiiiEoiEA0MIFSSIIEH SI8ai8il o aif L ised . ,)
prohibiting sex discrimination by educational
institutions receiving federal financial assilst-
ance was properly interpreted by the federal
agency primarily responsible for 1its enforcement
as prohibiting affected educational institutions
trem giving TolgriticanE Assistance" to organlza-
tions which have sexually discrimlnatory member-
ship policies

The district court held that the regulation prohibiting
"significant assistance" to organizations such as Iron Arrow (45
C.F.R. 86.31(b)(7)) was a proper means to effectuate the stat-
ute,igéejecting Iron Arrow's contention that the regulation

exceeded the scope of the Secretary's rulemaking authority under

“the statute. This Court should do likewlse.

07 The regulation is set forth at pages 7-8, supra.
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The regulation is fully consistent with the purposes of
the statubesa Rl EsE RN Generally prohibits discrimination on the
basis of sex in education programs or activities receiving federal
financial assistance. One important purpose of the statute is "to
avoid the use of federal resources to support discriminatory prac-

tices . ™ Canmei il Genes B E Chiieago, 441 B.S. 677, 704 {1979).

In seeking to achieve the indisputably "broad" purposes of
the Title, Sd. at THel (e J.5 dissenting), Congress expressly
granted to the Secretary broad discretion to "effectuate the pro-
visions of seciulen MRS S STHERENE . LLE22 . The 'district .court
properly accorded Title IX a scope in keeping with both Congress'
intent that the statute be viewed as "strong and comprehensive,"
118 Cong. Rec. 5806 (1972} (Sen. Bayh)%génd with the admonition of

the Supreme Court, see e.g., Batterton v. Francis, 432 U.S. 416,

426~-429 (1977); Meurining svs amitiaglications Service, 411 U.s.

356, 369 (1973), and of this Court, see e.g., Coca-Cola Co. v.

REchisons JB. & 8 F e Sl B 2" Sl e 322 (1979), ‘that whexe

"Congress entrusts to the Secretary, rather than to the courts,
the primary responsibility for interpreting" statutory terms,

ass U5, apr 428, ElisnsEhiehafiibanged regulation is M"entitled k@

B7. Sen. ‘BayhistaEed ((1%e Lok, Red. S5808=5807)

The amendment [Title IX] we are debating is a
strong and comprehensive measure which I believe
is needed if we are to provide women with solid
legal protection as they seek education and
training for later careers, and as they seek
employment commensurate to their education.
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more thanimetesdelcvagioc lon Weight." Id. at 426.  See Dougherty

County - SgHEEIENEREEEN Wer Hattls, 522 F.2d 735, 737 {5th Cir. -1980)

{(SecrebamylclE it ladiiit s "great latitude" in effectuating Title

X))y Cocamallatons ateiison, 2vs. 5.F. By., 608 F.2d at 222

("[clourts generally grant 'great deference' to an agency's
interpretation of its enabling statute") (collecting cases).

Iron Arrow contends (Br. 24-29) that Congress did not
intend to encompass within the scope of Title IX's prohibitions
discriminatory "outside" organizations such as honor or recogni-
tion societies in intimate association with recipients of federal
financial assistance. However, both the text of the statute and
the evident understanding of the statute's chief sponsor establish
that organizations such as Iron Arrow are covered by Title IX.

When Senator Bayh introduced the legislation that became
Title IX he included with his statement explaining the purpose
of the provision a paper that had been presented to the annual
meeting of the Association of American Colleges. 118 Cong. Rec.
5809 (1972). That paper included the following observation:

* * * Honorary societies are often segregated by

sex with the men's honoraries being far more pres-

tigious than the women's. On at least one campus,

the women need to be better qualified for admission

to the women's honorary than the men need to be for

admisglon o the "mentar hohorary. [21/]
Hence, Congress was well aware at the time the legislation was

first presented to it that the practices and policies of "outside"

honor societies were within the concerns contemplated by Title IX.

817 11t Cong. Reg. 581141972
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More 1mportant, a 1974 amendment to Title IX exempts a
narrowly MRS NN CE EategOryaof "ou tside" organizations. Sub-
se¢t ion iR IIRIFRSHERINGIGH (al N Droviide st

(6) this 'seetlion shall not .apply to membership
practices -

AN ER S e ce]  Fraternity or social sorority
which is exempt from taxation under section 501
(a) of Title 26, the active membership of which
gomslists prim@ridly of students in attendance at
aninSESENE o neENhiifghe s education, oL

(B) of the Young Men's Christian Association,

Young Wemsn's "‘Chrlstian Assoclation, Girl Scouts,
Boy Scouts, Camp Fire Girls, and voluntary youth
service organizations which are so exempt, the
members@iph of wWhich has traditiocnally been limited
to persons of one sex and principally to persons
of less than nineteen years of age;
In introducing this amendment, Senator Bayh stated (120 Cong.
IRSRA SOG4 ) )
[Plhis" eXemption caverstdmly . social Greek
organizationsi it%does met . apply to professional
fraternities or soclieties whose admissions prac-—
tices might have a discriminatory effect upon
the future career opportunities of a woman.
In. short, 1f Congress Gntamded Title IX Pegulations not to reach
organizations such as "independent" honor societies, no purpose
whatsoever would be served by carving out an exception applicable
to but a small class of such organizations.

To be sure, Congressional debate over the applicability
of the law to "outside" organizations did not end with the
Emactment iR December 1974 of the lLimited social organization

exemption. Representative Casey, among others, was dissatisfied

it the limited mature af fhe 1974 Bayh amendmernst.  Accordingly,
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he introdUGEERRGRENERESElcOr of the House an amendment to HJR. 5901,
94 t£h ConelirmpE-i-RciciSISIN @ ROWESH HE20 Cong .. Rec.. " LO378=L0379 (1975),
and  the: AEEEERE eI £ 2oy & stbstantial margin. 121 Cong.
Rec. 10380 LOSEREENNS).  The amehdment to that appropriations measure
would have accomplished in a more limited way exactly the relief
sought by 'TreEEEEEoRRRERe Lnstant stuit: invalidation of the
regulation at issue here. The Casey amendment provided in pertinent

part:

(a N aille REds aporepriated under this Act shall
be used by the Department of Health, Education,
and Welfare to draft, publish, promulgate or
enforce regulations requiring any . .
insE PR EEl oSt eED- Integrate by 'sex . .
sotorities Al Wedternitises, whether honorary,
service or social.

(b) No funds appropriated under this Act shall
be withheld, nor shall any funds appropriated
under this Act be used to effect the withhold-
ing of funds by the Department of Health, Edu-
cation, and Welfare from any . . . institution

to compel the integration by sex of
fraternities and sororities, whether honorary,
sePyvice ‘or Beedal, o ahy similar organization.
(emphases added)

This amendment was proposed after the Secretary had originally
issued for comment Title IX guidelines. The Senate Committee
Eans ideg dng JH., BR. VSO Droitiely deleted the Casey amendmart (121
@eong " Rec A RIcH SR IOWish Bl S @nst-hiesf lgor of « thie Halse i pen recon=
sideration, the amendment was described as a "perversion of
Congressional intent." IR at 23126 (Rep. Burke). Nevertheless,
e Holuse again pagsed the @mendment. by a.@ne-vote margin. Id.

at 23127. After extensive debate in the Senate, e.g., id. at 23340
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{Sen. BralEMSSEsNNc Mt . Hedme); 1d. at 23341 (Sen. Bayh); and
after House and Senate conferees reached a temporary stalemate,
id. at 23504 (Rep. Flood), the House receded on the amendment on
July 18, 1975, id. at 23602, just three days prior to the effective
2.2y
date of the final regulations.

Thus, Congress fully acquiesced in the Secretary's intention
to implement Title IX in part by attributing to the recipient of
federal funds the discriminatory practices of "outside" honor
societies such as Iron Arrow to which the recipient extends
"significant assistance." As stated by one supporter of Title IX
and of the regulations promulgated thereunder:

A number of those people who oppose the regula-
tion actually oppose the law itself. For example
Joe o these SRS ERT R that single-sex honorary
societles showldsbealloved to teecelive "significant
assistance" from recipient institutions are asking
for a legislative change: under the law that was
passed, such honorary societies are prohibited from
operation on campus and recelving significant assist-
ance from Fie MNSEsEERELOR, - .. . . [23/]
Iron Arrow's heavy reliance on cases invalidating employ-

ment regulations issued by the Secretary (Br. 25-28) misses

the mark. Seattle Uniwemsits v, United States Department of HEW,

621 F.2d 992 (9th Cir.), cert. granted sub nom. United States

gg/ The regulations became effective on July 21, 1975.

2/ Sex Pisgrxinination BFeghtlatione: « Heawings Bafore the Sub-
comm. on Postsecondary Education of the House Comm. on Education

and Labor, 94th Cong., lst Sess. 16> (1975) (Rep. Mink).
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Dept . (@EEEHE-EN e v, Seaiftle WU lwversity, 49 U.S5.L.W. 3409 (U.S.
Wl
Dec. 1l la@@W, and @ther similar gases are all distinguish-

apble from this case since the reqgulation at issue here relates
directly to discrimination practiced against the beneficiaries--
students——Gf sfedtal Fldeneial assistance%i/

Iron Arrow's reliance (Br. 33) on its own non-receipt
of federal financial assistance 1s unavailing. It is undisputed
that the University receives funds for student aid. The under-
lying premise: for the Secretary's action in this case, amply sup-
pPorted ‘by he” NRElsguted faets;» 15, that participation im ILrom
Arrow, i.e.,meunbershie, consiitutes an educational activity
available to students of the University, itself an educational
program feceiving federal financial assistance for students (R.
Vol. I, 181 n.l). Female students, but not male students, are
"excluded from participation in" and are "denied the benefits of,"
e.g. , enhanced cdiesr GpPertilniltlash that activity in clear  CaivEisa=
vention of Title IX's mandate that the students benefitted by
federal finamedal JSeElSEance be Ercated in a nondiscriminatoEy
manner. Although the Secretary has never contended that the

University makes membership decisions on Iron Arrow's behalf,

under the regulation, the University's provision of "significant

24/  See /Bomeo Comunnity Schoels v. HEW, 600 F.2d4 581 (6th Cir.),
CEEEs ClEmiedl o A4 A eSS Y T2 (CROFE Ny duinitiers EeEliSeie Dhlie sl Gic Ol Sie

[RoElS sV CalbilE ane) A BATa e [N O . )T cert. deniied ) 4%
.. 972 019797, Tawd BEslcElBrc Sehigol Committee v. Califames »598
B 2ic a4 24 (s Chike )l idleha . denstied:, A4 TS, 972 (L9790,

o CfisBohgharty ol as hgalSysten. v Hargis, 622 F.2d ath 737.
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assistance” to the Society unlawfully "aids" and "perpetuates"
the Socliety's diseriminatory practices.

Icon' Arraw sSuggests (Br. 26) that difficulties might
arise in reconciling application of the ultimate sanction--fund
cutoff--with the limitation in 20 U.S.C. 1682 that any fund
cutofE: Ybe  lamiEollN im 1ESWelffect to the particwlar program,.or
part thereof, in which such noncompliance has been so found."
Ibid. However, we submit that the unambiguous legislative history
relied on above shows that as to alleged "outside" organizations
such as Iron Arrow, Congress understood that such organizations
would seldom directly receive federal financial assistance.
Rather, the Secretary has permissibly interpreted the broad
Congressional mandate to mean that the activities of such
organizations receiving significant assistance "fairly should be
considered as activities of the recipient itself.”™ 39 Fed. Reg.
22229 (1%74).  Bee fpage 24 LifEd. "Aecardingly, neither Iron
Arrow nor any similarly situated organization need receive federal
financial assistance so long as the actual recipient of federal
financial assistance provides "significant assistance" to such
grganizaticts.

In any event, this Court need not reach that issue in this
case since the University's decision to comply voluntarily with
the Secretary's determination, as contemplated by the statute,

see page 7, n. 10, supra, pretermitted any need to determine how

and to what extent a Fund cutoff might be effegtuated.
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In sum, in the face of the language of the statute, the
narrow exemptions mandated by Congress for certain "outside"
organizations, and the expressions of Congress' intent to reach
the discriminatory policies of other such organizations, this
Court sholdlid Shold Bt Section 86.3L(b)(7) is within the scope
of the Secretary's rulemaking power under Title IX.

B.. SBhcsremplations (45 C.F.R. 86.3L(b) (7)) adopted

to interpret the statute provides adequate

guldance to affected educational institutions
and organizations

Iron Arrow contends (Br. 29-30, 39) that assuming
arguendo the statute authorized the Secretary to prohibit the
provision of "significant assistance" to "outside" organizations
by federal aid recipients, the regulation at issue is so vague
and standardless that ‘EFheosc passibly subiject to: it are left with-

out adequate notice as to the regulation's scope. 1Its related

gontention in this Tagelid WEET 90,35, 38,40) is“that the regulatign's

vagueness will inevitably result in mistaken, arbitrary, or in-
deed, intentionally discriminatory enforcement. Iron Arrow's
contentions are without merit.

When the Secretdpy €irsf istued Title IX guidelines for
comment, the relevant provision prohibiting significant assistance
from recipients o "altside?idrganigatiions provided:

(b) Speeifiic peahilliEibns . BExcept as provided in

this SUBEEFE, WA Deavidlng any ald, benefit, or
service to a student a recipient shall not, on the
basis of sex:
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(7) Ald or perpetuate discrimination against any
person by assisting any agency, organization or
person which discriminates on the basis of sex in
providing any aid, benefit or service to students
or employees. [gﬁ/]

The Secretary explained the import of the regulation thus:

Section 86.31(b)(7) prohibits a recipient
from assisting another party which discrim-
inates on the basis of sex in serving students
or employees of that recipient. This sec-
tion milght apply, for ezxample, to finan-
cial support by the recipient to a community
redeaat lenalMaEcnp or o official institu-
tiaonal sSancsiloen ©f a professional or social
organization. Among the criteria to be
considered in each case are the substanti-
ality of the relationship between the
recipient gllhject to the regulation and the
other party SHavdtved,” including the financial
support by the recipient, and whether the
other party's activities relate so closely
to the recipient's educational program or
activity, or to students or employees in that
progtam, thatsfher sFalrly should be con-
sidered as activities of the recipient it-
self. (Under §86.6(c), a recipient's obli-
gations are not changed by membership in
any league or other organization whose
rules require or permit discrimination on
the Bbasils of sek. 92971

The regulation proposed in 1974 generated much comment, particu-
larly from social and other fraternities and similar organiza-

28/
SHEnS .

e/ 33 _Ped. Beq. 22235 {1974,
/.. 39 Fed.iReg. 22229 [(Igdy.
i/ See e.g., S6x Disgriminakion Redqulations:  Hearings Before

the House Subcomm. on Postsecondary Education of the House Comm.
on Education and Labor, 94th Cong., lst Sess. 643-664 (1975).
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The comments of such organizations played a significant
role in Congress' enactment of the Bayh amendment, Pub. L. No. 93-

568, Section 3(a), 88 Stat. 1862, exempting certain of those
289
organizations from Title IX's, and thus the regulation's, reach.

When the Secretary promulgated the regulation in final form
on July 21, 1975, the word "significant" had been added to the
word "assistance," which brought "outside" organizations within
the scope of the regulation as finally issued. The Secretary
explained the clarification as follows:

The language in subparagraph 86.31(b)(7) has

been amended in response to comments in order to
clarify the Department's position when agencies,
organizations or person not part of the recipient
would be subject to the requirements of the regula-
tion. Some of these "outside" organizations have
been exempted from title IX with respect to their
membership policies by a recent amendment to the
Statute which was enacted in late 1974. This
amendment is reflected, as already noted, in §86.14
which exempts social fraternities and sororities,
certain named groups such as the Girl Scouts and
certain voluntary youth service organizations.
Other groups, however, such as business and pro-
fessional fraternities and sororities and honor
societies continue to be covered. The regulation
provides that if the recipient furnishes the "out-
side" agency or organization with "significant
assistance," the "outside" agency or organization
becomes so connected with the education program or
actiwvity 'of the recipient that dny discriminatory
policies or practices for which it is responsible
become attributable to the recipient. Thus, such
forms of assistance as faculty sponsors, facilities,

29/ 120 Cong. Rec. 39991-39994 (1974) (Exchange of correspondence
; See page 18, supra.

between Senator Bayh and the Secretary)
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administrative staff, etc., may be significant

enough to create the nexus and to render the organi-

zation subject to the regulation. Such determina-

ftons will FapmianelasTadts and circumstances of

speelifis S fitupeions. 30/}

These officiél pronouncements of the agency's contem-
poraneous interpretation of its own legislative regulation%i/
together with the language and context of the regulation as
a whole adequately inform persons subject to the regulation
of its scope and meaning. Indeed, the district court so con-
eluded - (Re Vi iy iy Yhaying tGonsidered only the explanatory
note accompanying the regulation as issued in its final form
(Epid. ). I sigl lalise= ot Fonsed e Ehak Bhe meaning of the reqglila=
tion--its scope and proper application--is enhanced beyond the
point of complaint upon consideration of the Secretary's complete
rationale. It is beyond dispute that courts may assess the

reasoning supporting an agency's policy choice in such

circumstances. Randolph-Sheppard Vendors of America, Inc.

Ya Hatris, «6@8% Foe: Ligd - LagE GBeC. Cir . 1980).

0/ 10 Ped. Reg. 24132 (1975).

3l/ See Coca-Celafo, v. dtehison, T s 5.Fq By, 608 -F.2d

213, 222 (1979). The Secretary promulgated substantially
identical regulations in exercising her authority pursu-
amp to . the Hehall T1Satioi keteaf 1873, 29 0.5.C.. 7L et

seq. (see 45 C.F.R. 84.4(b)(1}(v) (1979)); and Exec., Orxder
SRR 3 CoFe Rl LT LR Teels SRR OR . 80L 5 LD v (1979 )
reprinted in 29 U.S.C. note (1976) ed.)).
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As the district court observed (R. Vol. I, 186), the con-
cept of "significant assistance" within the meaning of regulation
86.31(b)(7) is closely analogous to the concept of "state action”

under the Fourteenth Amendment. See Norwood v. Harrison, 413

U.S. 455, 466, 467 (1973) ("[Tlhe constitutional infirmity of
the Mississippi textbook program is that it significantly aids
the organization and continuation of a separate system of private

school s nHEREEseS a e cr i minate . .. .. ") Moose LodgawlNo.

107 ‘W Aol QORI SRR EER 0N TS lig 7 2 where: " impetus’ ol
the diserimination®™ origingkes with the state, there is state
action) (by Smplicsticonls: Reibman v« HMulkey, 387 U.&: 363, 380
(1967) {sighificant involiemsnt ). In much the same way that tihe
Constitufion forbids eculpabile“state activity 1n respect of private
invidious discrimination, Title IX's statutory prohibition extends
to, and only to%zé reel iR bW BN et on of  that level of.assis-
tance, intangible as well as tangible, amounting to a substantial

cause for the well-being and continued "success" of discriminatory

"outside" organizations.

Sy *One ‘fimal apea gEStheyght, s Far as the whys and
wherefore's, "ds to tHa business grganigatipns, frater-
nities and sororities:

T ehigk “iefis Inphebardsied recognige” that: we dre
only talking about business and honorary fraternities
and sororities where there is a significant contribu-
tion Brom the universaity. 1Lt does not automatically
agply deress -the “board £ dlli”

¥l Ceng.=Rech 23344 «( 1975) Sen.« Bayh).
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We do not understand Iron Arrow to contend that the Secre-
tary's decision to assess such cases as this one on a case-by-case
basis invalidates the implementing regulation. On the contrary,
to paraphrase the Supreme Court, "Only by sifting facts and weigh-
ing circumstances can the nonobvious involvement ¢f the [recipient
of federal funds] in ["outside" discrimination] be attributed its

true signifiicanes Buxten v. Wilmington Parking Authority; 365
33/

.

B.8. 7155l

@R NEheNduisiBailcieicoliiEtlcopreeElly (cencluded, on
the Wi blEcy Eacord before 1t, that the
plaintiff, a male-only honor society founded
by the University of Miami, receives "sig-
nificant assistance" from the University

The district court found, as the parties had agreed, that
there were no disputed factual issues and that the case was ripe
for summary Judgment.  The court surveyed the record, including
the testimony and exhibits adduced at the hearing on Iron Arrow's
motion for a preliminary injunctionéééd correctly determined

on the basis of the undisputed facts that Iron Arrow received

"significant assistance" from the University.

33/ Iron Arrow's fears (Br. 35) of discriminatory application
of the regulation are without merit. In any event, as this
Court has held on an earlier appeal of this case, organizations
have standing to challenge action taken by institutions at the
instance of the Secretary under the regulations. Abuses in

the” intareretation vand Spelication ef the regulation in‘dis=
grete Anstarices may 'be prempely werrected.

£/ CEeoR Tagremey. Batyww o Farrticlds. Ada., 414 .F.2d 687 ;, 692

Foh Cit. "~ LI68.
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= IEONSE e a8 thie Unlversity of Miami ‘are asione. - The
founder of University founded the Society soon after the University
began operations. The intimate relationship between the two was
formalized in 1950 when Iron Arrow became the only University of
Miami organization holding a University charter and it remained so
at the time this action was instituted.

The male-only membership policy is a function primarily

of: the - geneiteralifiens" of the two%é/To afstudent the "hons¥
of the Iron Arrow is in membership itself, because both the
Secretary's investigation and the testimony at the preliminary
injunction hearing demonstrate that "as the most prestigious

4 organization on campus [Iron Arrow membership] is particularly
advantageous in [obtaining] employment opportunities”™ (R. Vol.
X e 799

Despite Iron Arrow's efforts to eliminate direct tangible

assistance from the University, the benefits which accrue to the
Society transcend such considerations. Because of the nature and
extent of the University's earlier support and endorsement of the
Society, even the more limited forms of assistance presently
provided are of substantial benefit to the Society in demon-
strating the Uniyvezsity's cantinuing sponsership. By virtue
of this "permission" and "sponsorship" the Society is able to

solicit substantial donations, particularly at Homecoming, to

./ ¢ the Copstitution and Bylaws were amended in 1971, inter alia,
to delete the reference to the male-only policy (Pl. Exh. 1).
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keep the Society funded and thus enabling it to continue its
goed  work iEEEREE e i and - substantial ‘econtributions to the
continued vitality of the University and the University community,
a fact disputed by none. As we argue at page 27, supra, tangible
assistance in the form of direct financial assistance or support
provided by University staff is not the only type of assistance
which might triggexy theapplication of the regulation. We
urge this Colt EemsesiEitersiasedid the district court, the narrow
interpretation of "significant assistance" advanced by Iron
Arrow since acceptance of that interpretation (1) constitutes

an unwarranted infringement upon the Secretary's express statutory
36/

mandate to "effectuate the purpose”" of the enabling statute, and
(2) disserves the broad remedial purpose Congress sought to
achieve by enacting Title IX%Z/

Iron Arrow has misapprehended (Br. 34) the district
gourt's solicltude for its predicament. Although Iron Arrow's
perception of itself as an "independent, outside" organization
is understandable, nonetheless, this view must yield to the
objective realities evidenced by this record in the context
of Congress' efforts to eliminate barriers to women in their pur-

suit of equal educational opportunities and resultant career en-

hancement. The reality is that the Society is effectively an

B/ See pages. 16=17, . supra.,

37/ Ibid.
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adjunct of the University, a unique honor that became and remains
so through the invaluable assistance, in the nature of "permission"
and “sponsorship™ accorded by the University.  In SECEHSSSEEEIE
Arrow's caehtention that it might "move all activities dEENSEMoES
yet retain SdebEieal prestige in the community™ (PL. . B,
is belied by the institution of this lawsulit. Whatever route the
Society chooses--admission of women to membership or reconstitu-
tion of itself as an off-campus organization and continuation of
its activities, including "tapping," in such form--the district
Eelict was sera=cimtaiaaialRding that «the combination of continuwing
intangible and earlier tangible support provided by the University
as demonstrated by this record amounts to "significant assistance."

CONCLUSION

For the’ fercHebins roeasons,” Lhe@fder of the District Court
should be affirmed.
Respecfully submitted,

ATLEE W, WAMPLER, III JAMES P. TURNER
United States Attorney Acting Assistant Attorney General

WALTER W. BARNETT

ANDRE M, DAVIS
Attorneys
Department of Justice
WEShihigton, D, C. 20530
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Andre M. Davis, Esqg

Appellate Section, Civil Rights Division
Department of Justice

Washington, BiC: 20330

Re:  [Lron Axroi HencoriSeasaby, et al.
v. Hufstedler, Case No. 80-5663

Dear Colleagues:

* Enclosed herewith is a copy of a certified extract
of the Minutes of a meeting of the Uniwversity's Board of
Trustees held on September 10, 1980. Since the final judg-
ment of the trial coust i@ Sie lBUesrcforenced matter
granted no relief as against the University, the University
does not find it necessary to become a party to the appeal.

We therefore have not filed a copy of the extract of Minutes
with either the trial or appellate court. We are transmitting
the extract to you "Eor SlUcCH use 2s '‘may be appropriate.

Sincerely,
/W éf;:
Robert B. Cole

For the Firm
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{ J(TIFIED EXTRACT OF MINUTES

I, the undersigned, Secretary of the UNIVERSITY OF MIAMI, a

non-profit corporation duly organized and existing under the laws of the
State of Florida, hereby CERTIFY that the folowing is a true copy of a
certain resolution adopted by the Board of Trustees of the University of
Miami of the said corporation in accordance with the Bylaws at, and re-
corded in the minutes of a meeting of the said Board of Trustees duly
held on September 10, 1980 and not subsequently rescinded or modified:

ACTION:

The University of Miami Board of Trustees, in considering
the following July 15, 1980 Executive Committee recommen-
dation, resolved this day, to defer action which would
accept or reject the recommendation:

"Fullowing cuasiderable discussion of a proposed resclution
recommended by President Stanford and upon a motion duly
made, seconded and passed, the Committee approved the
following statement of the University of Miami's position with
respect to admitting Iron Arrow and referred this action to
the Board of Trustees with a recommendation for approval,
with the condition that no implementation of the resolution be
taken until the Board of Trustees meet on September 10, 1980
and accepts or rejects the resolution:

STATEMENT OF UNIVERSITY OF MIAMI'S
POSITION WITH RESPECT TO ADMITTING IRON ARROW

POSITION:

If and when the University of Miami is satisfied that its
recognition of Iron Arrow will not be in violadon of any
law or of valid HEW regulations, the University is willing
to permit Iron Arrow on campus as a 'registered student
organization'. In thatevent, Iron Arrow must meet all the
reguirements of registered student organizations at the
University as they exist from time tc time."

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the

seal of the said Corporation this 19th day of September, 1880, at Coral Gables,
Dade County, Florida.

B

{ \
arles M .mCapp s

~

< |

Secretary of the University

{(Corporate Seal)
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) I hereby certify that I have served this brief by mailing
two copies to all counsel, postage prepaid, addressed as follows:

Elizabeth J. DuFresne, Esqg.
DuFresne and DuFresne, P.A.
1782 One Biscayne Tower

Two South Biscayne Boulevard
Miami, Florida 33131

Rolfcrt. B . dgle,  Bsdas

Mershon, Sawyertr, Johnston,
Dunwody & Cole

1600 Southeast First Natlonal
Bank Building

Miami, Florida 33131

Terry L. DeMeo, Esg.

4601 Ponce de Leon Boulevard
Suite 310

Coral Gables, Florida 33146

(Zb\f C\-: >//i\ ; h o S

Andre M. Davis

This 19th day of Degember, ‘1380,
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