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l. INTRODUCTION
Defendants seek to foreclose any judicial revieMofGonzalez's APA and

constitutional claims by asking this Court to residar its jurisdictional determinations.
On the merits, Defendants seek to convert the ‘tenforcement priorities,” which is
clearly defined in DACA'’s governing documents, iatetandardless phrase that wodld
allow them to terminate benefits whenever theylikelit. The Court should reject this
unsupportable misreading of their governing procesitAnd if Defendants are
characterizing their policies correctly, they happlied them in a way that violates Mr.

Gonzalez's right to due process.

[I.  THIS COURT'S JURISDICTIONAL RULINGS ARE LAW OF THE
CASE; DEFENDANTS IMPROPERLY SEEK RECONSIDERATION

This Court correctly determined that neither 8 0.8 1252(g) nor 8 U.S.C. §
1252(b)(9) deprives it of jurisdiction over claithait Defendants violated their own
mandatory policies and procedures, the APA, an@€testitution in purporting to
terminate Mr. Gonzalez's DACA status through a pssahat—as the Court noted and
Defendants conceded—is not subject to review inigration court. Dkt. 12 at 8-9
(docket pagination throughout); Sept. 28, 2017 Hr.gat 16. Every court to address
the issue has reached the same concluUSemlEIYC v. Duk017 WL 5900061
(C.D. Cal. Nov. 20, 2017Ramirez Medina v. DH2017 WL 5176720 (W.D. Wash.
Nov. 8, 2017)Coyotl v. Kelly 261 F. Supp. 3d 1328 (N.D. Ga. 2017). But Defatza
rehash the same losing arguments rejected by tiik ircuit, which has held that a
federal court has jurisdiction to “consider a pyitebal question that does not challenge
the Attorney General’s discretionary authority,reiféghe answer ... forms the
backdrop against which the Attorney General laiérewxercise discretionary
authority.”U.S. v. Hovsepigr859 F.3d 1144, 1155 (9th Cir. 2004). Defendants’
arguments fail—again.

First, this Court’s decisions regarding the effectseaxtions 1252(g) and
1252(b)(9) are law of the case, which “require$ Wigen a court decides on a rule, it
should ordinarily follow that rule during the pendg of the matter” in the absence—ags

here—of “a change in controlling authority or tleed to correct a clearly erroneous
1
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decision which would work a manifest injusticBlayweathers v. Terhun#36 F.
Supp. 2d 1152, 1153-54 (E.D. Cal. 2001). WhileGbert's order was preliminary,
neither the law nor anything relevant to the Cayttisdictional determinations has
changedSee id(prior preliminary injunction established law bétcase). Mr.
Gonzalez is still not challenging any of the “nariffd and “discrete actions” in Section
1252(g), Dkt. 12 at 8; and he is still not “seeljungjcial review of [an] order][] of
removal,”id. at 9. He is again asserting that Defendants haleted their mandatory
DACA procedures, and his claims still do not baathe validity of his NTA or
challenge his immigration court removal proceedirigBere is no reason to disturb
this Court’s decisiof.

SecondDefendants inappropriately seek reconsideratidimeoCourt’s rulings.
SeeDkt. 44 at 16, 17, 22 n.5 (“Defendants disagrgaior reliance ... is also
misplaced”; “previous reliance ... is misplaced”)ollate.Seel .R. 7.1.i.2 (“any
motion or application for reconsideration mustiteelfwithin 28 days after the entry o
the ruling, order or judgment sought to be recasid’). In this Court, reconsideratio
Is “disfavored unless a party shows there is nadeece, a change in controlling law,
or establishes that the Court committed a clear ertthe earlier ruling.” Nothing of
the sort has happened.

Third, regardless of the above, Defendants are wron&eotion 1252(q),
Hovsepian359 F.3d at 1155, controls. There, “the onlydtstanding between [the
plaintiff] and deportation [was] the district cdarorder barring the INS from
commencing deportation proceedings” on particulanigds.ld. Because he sought “3

description of the relevant law” (applied to hisrenal convictions) that would “form(]

! An Immigration Judge’s past or future discretigndecision to terminate or clos
Mr. Gonzalez’s immigration court removal proceedirdter being apprised of his
situation does not change the fact that his clamtkis Court are entirely collaters
and independent of the removal proceedings. Indeethim may be independent
removal proceedings even when its resolution migydlidate the proceedingSee
Flores-Torres v. Mukase®48 F.3d 708, 711-13 & n.6 (9th Cir. 2008).

These principles are partlcular!%/ apt given Detamd’ decision not to aEpeaI thq
Court’s legal determinationSee Schering Corp. v. lll. Antibiotics C89 F.3d 357,
358 (7th Cir. 1996) &“Under the doctrine of the lafsthe case, a ruling by the trig
court, in an earlier's a%e of the case, that cbalee been but was not challenged
appeal is binding in subsequent stages of thegase.

2
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the backdrop against which the Attorney Generet latll exercise discretionary
authority,” the district court had jurisdictioneven thougle sought an injunction
against the very commencement of removal proceedahdVr. Gonzalez is not
asking this Court to undo his NTA. He is asking@wmaurt to (1) “consider a purely
legal question{how does the DACA program define “enforcementripieés” for
termination purposes?p) “that does not challenge ... discretionary antyio(to
commence proceedings, adjudicate cases, or exerate/al orders)And “even if the
answer ... forms the backdrop against which the A#tpiGeneral later will exercise
discretionary authority{whether a person in Mr. Gonzalez’s situationtfits
definition), this Court has jurisdiction.

Sissoko v. Roch&09 F.3d 947 (9th Cir. 2007) confirms that Mrn2alez’s
claims are properly before this Court. There, th@h\Circuit held that Section 1252(g
barred jurisdiction in the “limited context” of &allenge to detention that was
statutorily “mandatory” upon the commencement @ieeited removal proceedings,
and therefore “arose from” that commencement. Byrast, it is not “mandatory” that
the commencement of removal proceedings for unlgwésence terminates DACA
status, so Mr. Gonzalez’s challenge to Defendaatsdns does not “arise from” that
commencemengBeeDkt. 12 at 11.

Defendants’ reliance ohorres-Aguilar v. INS246 F.3d 1267 (9th Cir. 2001) i
also misplaced. On a petition for review, the Ni@trcuit simply explained that the
petitioner had not alleged a “colorable” due preagaim because he did “not conteny
that he was prevented from presenting his caseebttfe immigration judge or the
BIA, denied a full and fair hearing before an inmduadjudicatorf,] or otherwise
denied a basic due process righd.”at 1271. Mr. Gonzalez has alleged all of these,
made clear that he is not challenging any of theetdiscrete actions in Section
1252(g).SeeDkt. 39-1 at 29-34.

This Court should again quickly dispose of Defemslarliance on Sections
1252(a)(5) and 1252(b)(9). The “explicit languag&those provisions “applfies] only

to those claims seeking judicial review of orddrsemoval.”A. Singh v. Gonzale499
3
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F.3d 969, 978 (9th Cir. 2007). They do not applictaims that are collateral to, or
independent of, the removal procesk=FM v. Lynch837 F.3d 1026, 1032 (9th Cir.
2016). Mr. Gonzalez is not challenging any pathefimmigration court process. His
claims are not “bound up in and an inextricable pithe [immigration court]
administrative processld. at 1033Aguilar v. ICE 510 F.3d 1, 11 (1st Cir. 2007)
(“arises from” requires tighter nexus than “relatied).

Finally, this Court must not abandon its role aodstrue the INA “to deny any
judicial forum for a colorable constitutional clafmaising “serious constitutional
concerns.'Webster v. Dae486 U.S. 592, 603 (198&). JEFM 837 F.3d at 1035

(Plaintiffs “have not been denied all forms of meagful judicial review.”).
lll.  THE APA DOES NOT PRECLUDE REVIEW

Defendants’ assertion that 5 U.S.C. § 701(a)(3)lpdes review of Mr.
Gonzalez's claims is an equally unavailing effortitcumvent the “strong
presumption in favor of judicial review of admimegive action.”INS v. St. Cyr533
U.S. 289, 298 (2001). Section 701(a)(2) only peetyudicial review “to the extent
that” a particular “action is committed to agengcektion by law.” It is a “very narrow
exception” that “applies in those rare instancesre/h.. in a given case there is no law
to apply.”Citizens to Preserve Overton Park, Inc. v. Vo U.S. 402, 410 (1971);
Robbins v. Reagai80 F.2d 37, 45 (D.C. Cir. 1985) (“absolutelyguadance as to
how [] discretion is to be exercised”). This Calready disposed of Defendants’
arguments by making clear that the DACA SOP prevides for Defendants to apply
and “categorically reject[ing]” that “DHS possessash broad prosecutorial discretion
that they need not follow the DACA SOP in termingtihe status of DACA
recipients.” Dkt. 12 at 10.

Law to apply may be found in “internal operatinggedures,” “policy
statement[s],” and “usual practicélicaraz v. INS384 F.3d 1150, 1162 (9th Cir.
2004)? Defendants cannot seriously contend—in the faceaninting judicial

determinations and their own admissions—that th€ BMemo, DACA SOP,

O

® Indeed, “DHS'’s prior statements” re ardintlg therapen of DACA provide law tg
apply.Batalla Vidal v. Duke2017 WL 5201116, at *11 (E.D.N.Y. Nov. 9, 2017),
4

PLAINTIFF'S REPLY IN SUPPORT OF MOTION FOR PRELIMIARY INJUNCTION




Case 3|

© 00 N o o A~ W N PP

N RN NN NDNDNNDNR R R B B 2B B B B
W N o 00~ W N PFPF O © 0N O 0o W N PP O

17-cv-01840-JM-NLS Document 46 Filed 02/12/18 PagelD.1288 Page 10 of 17

DACA FAQ, and other DHS statements, memos, andypdirectives do not provide
law to apply with respect to DACA status decisiand enforcement priority
determinations. Even if Defendants had unfetteisctetion over similar decisions
before DACA, their establishment of and adhereadsriding procedures, definitions
and restrictions brings their compliance squarddimthe purview of 5 U.S.C. § 706.
INS v. Yang519 U.S. 26, 32 (1996) (“Though the agency’srdigmn is unfettered at

the outset, if it announces and follows—by rul®ypsettled course of adjudication—a

P-4

general policy by which its exercise of discretrath be governed, an irrational
departure from that policy (as opposed to an avaitedation of it) could constitute
action that must be overturned” under the APA.addition, it is “well-established that
even where agency action is committed to agencyeadisn by law, review is still
available to determine if the Constitution has baelated.”Batalla Vidal 2017 WL
5201116, at *11.

Against this backdrop, Defendants attempt to refrddn Gonzalez's claims as
a challenge to the exercise of prosecutorial discreH.e., to ICE’s decision to issue
an NTA for unlawful presence, which Mr. Gonzalenas challenging here —rather
than to their termination of his DACA status inlaiton of the DACA SOP.
Defendants’ cases regarding challenges to disoegtialecisionsotto enforce are
inapposite and shed no light on whether the DAGAg@m is bereft of “judicially
manageable standards” to judge Defendants’ conaeliaiith their own mandatory
policies and defined enforcement priorities whaythecided to enforce the
termination provisions against Mr. Gonzaldeckler v. Chaney70 U.S. 821, 830
(1985). InHeckler the Supreme Court explained that enforcemensidesi are
reviewable when governed by “clearly defined faxtdd. at 834. Regardless of the

extent of Defendants’ discretion to issue an NTAuldawful presence to a DACA

5
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recipient, DACA termination is governed by cleatfined factors in the DACA
Memo and SOP And Defendants’ invocation of a “complex balanairigpolicy
considerations,” Dkt. 44 at 23, is a red herringtHihg about reading the DACA
SOP’s and the Kelly Memo’s definitions of who da@sl does not constitute an
enforcement priority is “peculiarly within [USCI§'expertise."Heckler 470 U.S. at
831. Indeed, if the phrase “enforcement prioritissis standardless as Defendants
claim, no balancing of anything would be requirebke stripping a DACA recipient
of his status. That cannot be the law.

Finally, Defendants’ attempt to equate the DACA SGith the 1981 deferred
action instructions at issueftomeiro de Silva v. Smjth73 F.2d 1021 (9th Cir. 1985)
ignores two dispositive distinctions. First, likeetl978 version at issueNticholas v.
INS 590 F.2d 802 (9th Cir. 1979), DACA status congerigstantive benefits and is

premised on humanitarian concerns:

» Defendants have taken affirmative steps and expesigaificant resources te,g,
(1) conduct an “ongoing review of pending remo\ades [and] offerf] _ _
administrative closure to many of them,” Dkt. 38t2; (2) operate a special hotlir
“staffed 24 hours a day, 7 days a week” to assisE ®-eligible individuals in
removal proceedingg]. at 10; and (3) establish the comprehensive SQRredly
circumscribe discretion regarding DACA status. _

» The DACA Memo opens by explaining that DHS intetarotect “certain young
ﬁeople who were brought to this country as childuesh know only this country as

ome,” and “lacked the intent to violate the lakKt. 39-4 at 2.

Second, as Defendants have conceded, the DACA Math&OP are replete

with mandatory languag&ee, e.gid. at 2-3 (“necessary to ensure” non-prioritization;

“USCIS is directed to begin implementing this psxcevithin 60 days”; “USCIS
process shall also be available to individualsestitip a final order of removal”).
Hence, the DACA SOP’s objectively verifiable crgelnave been the determinative
basis for USCIS’s DACA decisions since its inceptibexas v. U.S809 F.3d 134,
171 (5th Cir. 2015). The DACA program provides ariplv to apply, and Defendant

* Therefore Morales de Soto v. Lfync824 F.3d 822 (9th Cir. 2016) has no
application here. To secure the favorable exewliggosecutorial discretion, the
plaintiff was challenging a valid reinstatement@foval issued in immigration
court, and her claims were entlrel¥ bound up intwies happening in her remov
proceedingsld. at 825. By contrast, Mr. Gonzalez is not challaggany agency’s
decision to issue an NTA or prosecute that NTAmmigration court.
6
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efforts to deprive it of meaning by asserting igatrto terminate DACA whenever an

however they please are contrary to law and logic.

IV. DEFENDANTS IGNORED THE DACA MEMO’S AND DACA SOP’S
DEFINITIONS OF ENFORCEMENT PRIORITIES

Defendants’ arguments on the merits hinge on eoumassertions amqebst hoc
rationalizations: (1) that Mr. Gonzalez has nobtdied how the DACA SOP defines
“enforcement priorities” for DACA recipients, Did4 at 27-28; (2) that “the DACA
SOP is silent as to the factors USCIS is to ufBAGA termination decisions based
where an individual is determined to be an enfossgrriority,” Dkt. 44 at 29 n.10;
(3) that the law and the DACA program permit Defamd’ unfettered discretion to
deem a DACA recipient an enforcement priority foy aason, and USCIS is not
“constrained by his lack of conviction o[r] pubtiafety concern,” Dkt. 44 at 3Gnd
(4) that Mr. Gonzalez must be an enforcement pyitiiased on his alleged role in an
alien smuggling enterprise” because the 2011 USG&®o (Dkt. 39-4, Ex. H)
identifies circumstances where ICE may find a DA@g&ipient an Egregious Public
Safety (“EPS”) concern, Dkt. 44 at 28.

As Mr. Gonzalez already explained—no matter thentieh of enforcement
priorities that may apply to individuals outside gtope of the DACA Memo, or
perhaps even facially-DACA-eligible individuals wto not have DACA status—
pursuant to the DACA SOP, a DACA recipient is, lefirdtion, a “low priority”
individual as long as he continues to meet thectilagdy verifiable DACA criteria. In
other words, DACA status, once granted, cannoétmeimnated without a disqualifying
criminal conviction, a public safety concern finglia national security concern findin
or an EPS finding. The DACA SOP is not silent rdgay what is required for a
DACA recipient to be deemed an enforcement prioRther, it speaks simply and
clearly: “these” individualsi., who meet the DACA criteria) are distinct fromdte

who meet

> Defendants admit, as the% did in his purportechiegation notice, that Mr. Gonzz
does not have a criminal offense and is not a pualfety concern or an EPS
concern. Their effort to terminate his DACA stagiot based on “relevant facto
but a failure to exercise “reasoned decisionmakidgdulang 565 U.S. at 52-53, }
7
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DHS'’s enforcement priorities.” Apr. 4, 2013 DACA B@t 18

Defendants claim that this plain reading of the BAKOP “would render
meaningless the specific termination ground thaticoation of deferred action is not
consistent with DHS’s enforcement priorities.” Dkd. at 24. Mr. Gonzalez already
explained why this argument failSeeDkt. 39-1 at 26 n.7. The enforcement priority
termination ground reflects the reality that DHSyrfr@peal” its current enforcement
priority policies for DACA beneficiaries and “sultste new rules in their place.”
Romeiro de Silvar73 F.2d at 1025. But until then, Defendants nerfiaound by” the
“operative” rules, under which Mr. Gonzalez—as ad®recipient without any
criminal charge or conviction, or finding that keai public safety concern—is not an
enforcement priorityld.; seeDkt. 39-1 at 11-12 (DHS explaining that DACA'’s
enforcement priority terms remain unchanged).utinfnt isDefendantsargument that
the enforcement priority termination ground is dedless and leaves their personng
without “constrain[t]” that would render meaningies! of theother DACA
termination grounds. Why have specifically deliegaermination categories if, as
Defendants assert, enforcement priority means waseUSCIS officer wants it to
mean?

Moreover, Defendants’ unmoored approach would foul @f DHS’s statutory
obligation to “establish[] national immigration enrdement policies and priorities.” 6
U.S.C. § 202(5). It is Defendants’ burden to defive“enforcement priorities” that
justify DACA termination, and they have done sthia DACA Memo and SOP. They
defined DACA recipients who meet the SOP’s objetyiverifiable criteria as low
priority cases and enumerated a series of evenistrat convictions, findings of
public safety or national security concern, or EER&Engs—that could make them an
enforcement priority. Including additional langudlat permits termination when

continued DACA status is not consistent with Defand’ enforcement priorities does

with the SOP. Apr. 4, 2013 DACA SOP at 16. Theref@ACA enforcement
riorities must also be defined bg_“referenc_:e”kte DACA Memo, which exempts
ACA recipient who meets its objective criteriarfi@nforcement priority status.
8
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not relieve Defendants of their obligation to sdyaithose priorities are and to
terminate DACA only when an individual falls withime of the defined categories.
Defendants argue an untenable reading of the tatimmprovision that would swallow
the proverbial rule. The Court should reject tlguarent out of hand.

Finally, the Court may not consider Defendaptsst hoaexplanation that Mr.
Gonzalez is an enforcement priority by referenabeéd=PS section of the 2011 USC
Memo. Nearly two years after first attempting tortimate Mr. Gonzalez's DACA
status, Defendants have never found that he wa®8&rcase. ICE never did it. CBP
never did it. And neither did USCIS. It is therefaot a proper ground for terminatior|
to raise before this Court, which may only consi@aplanations offered by the
agency."Toor v. Lynch789 F.3d 1055, 1064 (9th Cir. 2015). Defendaitteiedid not
consider the EPS ground or concluded, as the jtigereleased him 21 months ago
did, that Mr. Gonzalez does not present any pglliety concern, let alone an
egregious onesee Shirrod v. DirectoB09 F.3d 1082, 1087 n.4 (9th Cir. 2015) (cou
must “review only what the agency did, not whatdauld have done”). Defendants’
post hoaationalization also makes no sense. In an ERS t&s would not have
issued Mr. Gonzalez an NOIT, but would have “autiizally” terminated his DACA
status. The enforcement priority ground of the DASX@P is the only one before this
Court. The DACA Memo and SOP define that groundd Brefendants ignored that

definition.

V. IF DEFENDANTS ACTIONS COMPORT WITH THE DACA MEMO
AND SOP, THEY VIOLATE DUE PROCESS

No matter what the SOP permits, the Constitutiomnoacountenance DACA
status termination (1) on the basis of a USCIS&eff determination on a paper reco
that Mr. Gonzalez is a criminal, (2) after an Imratgon Judge found him credible, so
that he has resumed his law-abiding life in Samg®i€3) nearly two years after he we
arrested without any charges, further investigdtieyond two days after his arrest in

May 2016, prior or subsequent law enforcement ameos; or public safety concerns

" Defendants have not come forward with a definit®hould the Court disagree
with Mr. Gonzalez’s (and the SOP’s) definitionsktould ensure that Defendants
the burden of illuminating the correct definitias is their statutory obligation.
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(4) without the opportunity to know the facts tinatuld guide the termination decision

confront evidence or witnesses, or rebut factlediations, and (5) without any change
to be heard by a neutral arbiter, rather thanah@ne who had already issued him|a
seemingly pre-determined notice of intent to teat@rSeeDkt. 39-1 at 32-34.

Once granted, Mr. Gonzalez has a constitutionadiyepted interest in DACA
status—the result of a deal with the governmentunitateral expectation. At least one
court has rejected DHS'’s assertion “that therebeano violation of [a DACA

recipient’s] Due Process rights because no prasessually due”:

In creating the DACA poIicy/Program, the federalgoment recognized
that there were thousands of young people unl sent in our country,
that lacked the intent to violate the law, and Kzt contributed to our
count(rjy in significant ways, and that its immigoatenforcement resources
should not be spent on low priority cases such@set The policy then set
forth criteria to be considered whén determiningtiér to ﬁrant DACA to
an applicant. These criteria establisheghid pro qudfrom the federal
Eovernment to the potential applicantises-you (applicant) make yourself

nown to us (federal government) and pass rigabackground checks,
etc., and in return you will be considered for DAGhich in turn will
allow you the opportunity to remain in the count\mﬁrk, and 7potentlally

L 5176720, at *9.

receive other state benefigamirez Meding2017
Defendants’ behavior is not consonant with a progitzat exists solely for the
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administrative convenience of the government, &ilier one that confers benefits

(BN
\l

based on “mutually explicit understanding€rry v. Sindermanm08 U.S. 593, 601
(1972). Indeed, DHS recently explained that it @eWACA status as “confer[ring]
affirmative benefits.” Pet. for Writ of Cert. at,I2HS v. RegentfNo. 17-1003 (Jan.
18, 2018)available athttps://goo.gl/Tjvaqg.
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DACA'’s well-defined framework, specific operatingppedures, and mandatory

N
N

language “greatly restrict the discretion of thegle who administer it” and underscore
the property interests conferred by DACA stalszzi v. Housing Auth. of |.806

F.3d 1178, 1191 (9th Cir. 201%)/edges/Ledges of Calif., Inc. v. Phog@ik F.3d 56,
63 (9th Cir. 1994). And the DACA Memo’s boilerpldket it “confers no substantive

right” is not determinative. The question “turnstba substance of the interest
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recognized, not the name given that interest bgttte."Newman v.
Sathyavaglswaragr287 F.3d 786, 797 (9th Cir. 2002).
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Dated: February 12, 2018

Respectfully submitted,

/s/ John C. Ulin

John C. Ulin (SBN 165524)
john.ulin@apks.com

Jaba Tsitsuashvili (SBN 309012)
jaba.tsitsuashvili@apks.com

ARNOLD & PORTER KAYE SCHOLER LLP
777 South Figueroa Street, 44th Floor

Los Angeles, CA 90017-5844

T: (213) 243-4000

F: (213) 243-4199

Attorneys for Plaintiff
ALBERTO LUCIANO GONZALEZ TORRES
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