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IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

JANE DOE, et al.,
Plaintiffs-Appellees-Cross-Appellants,
v.

Nos. 18-35015,
18-35026

DONALD TRUMP, in his official capacity as
President of the United States, et al.,
Defendants-Appellants-Cross-Appellees.

DEFENDANTS’ REPLY IN SUPPORT OF MOTION
TO DISMISS THE APPEAL, AND TO VACATE THE JUDGMENT
AND REMAND FOR DISMISSAL, ON GROUNDS OF MOOTNESS
Plaintiffs challenged two expressly temporary and limited policies that have
since expired by their own terms while this appeal was pending. Pursuant to wellestablished principles of mootness, this Court should enter the familiar relief recognized
by the Supreme Court in Munsingwear and its progeny: vacate the now-moot
injunction, and dismiss the appeal and remand for dismissal of plaintiffs’ claims on
grounds of mootness. Although plaintiffs attempt to create confusion about the scope
of the issues, the district court expressly limited its injunction to the two policies at issue
here, and those policies have come to an end, as designed from the outset.
Plaintiffs urge a remand to the district court to consider mootness in the first
instance. Although there are no factual disputes to be resolved, and this Court can and
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should enter Munsingwear relief of its own accord, the government would not oppose
remand if this Court wishes to obtain the district court’s views as to mootness in light
of the scope of its own order. In all events, however, the parties agree that this Court
need not and should not proceed to consider the merits of this appeal in light of
subsequent developments.
1.

The district court’s injunction addressed two temporary provisions of the

October 23, 2017, Memorandum to the President (Agency Memo; DE# 46-2): (1) the
de-prioritization of refugee applications from countries on the Security Advisory
Opinion (SAO) list, which expressly expired by its own terms after the predicate 90day review period came to an end on January 22, 2018; and (2) the suspension of
processing and admission of following-to-join (FTJ) derivative refugees, which
expressly expired by its own terms upon adoption of additional security screening
procedures that were implemented on February 1, 2018. Plaintiffs’ responses to the
government’s motion in this Court now suggest that they may seek to challenge other
policies, but this appeal is not an appropriate vehicle for any such new claims, which
cannot affect the mootness analysis in any event.
The Agency Memo was clear about the temporary nature of the two provisions
at issue here, and about when they would end. Temporary de-prioritization was put in
place while the Departments of State and Homeland Security and the Director National
Intelligence “conduct[ed] a detailed threat analysis and review for nationals of these
2
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high risk countries [on the SAO list] and stateless persons who last habitually resided
in those countries.” Agency Memo 2. “During this review, the Secretary of State and
the Secretary of Homeland Security will temporarily prioritize refugee applications
from other non-SAO countries.” Ibid. (emphasis added). And that review would end
within 90 days. See ibid. (“We will direct our staff to work jointly and with law
enforcement agencies to complete the additional review of the SAO countries no later
than 90 days from the date of this memorandum * * *.”). Thus, the de-prioritization
called for in the Agency Memo was limited to the 90-day period of the threat analysis
and review for refugees from countries on the SAO list. Once that review ended, so did
the de-prioritization called for in conjunction with the review.
Similarly, the suspension of FTJ refugee processing and admission was adopted
as an interim measure until additional security measures could be implemented. See
Agency Memo 2. The Agency Memo called for “screening mechanisms for followingto-join refugees that are similar to the processes employed for principal refugees, in
order to ensure the security and welfare of the United States.” Id. at 3. Although the
FTJ suspension did not have a fixed duration, it would last only until the screening
mechanisms were in place, at which time FTJ processing and admission would resume.
The Agency Memo was clear that the government “will resume admission of followingto-join refugees once those enhancements have been implemented.” Ibid. As the
government explained in its motion, those procedures have been implemented and are
3

Case: 18-35015, 03/02/2018, ID: 10785046, DktEntry: 28-1, Page 4 of 14

in place as of February 1, 2018. Mot. 9. The brief suspension of FTJ refugee processing
and admission pending implementation of those procedures has accordingly ended.
Plaintiffs challenged only those two provisions of the Agency Memo, and the
district court “clarifie[d]” that plaintiffs “do not seek to enjoin the agencies’ efforts to
implement screening mechanisms for FTJ refugees that are similar to or aligned with
the processes employed for principal refugees.” Op. 38. Nor did plaintiffs “seek to
enjoin the agencies from conducting their 90-day ‘detailed threat analysis and review’
of the SAO countries to determine what additional safeguards the agencies believe are
necessary with respect to the admission of refugees from those countries.” Ibid. The
injunction accordingly did not prohibit the government from conducting its review of
SAO countries or implementing enhanced security screening procedures for FTJ
refugees. Because those steps have been completed, and the challenged provisions of
the Agency Memo have come to an end by their terms, nothing remains to be enjoined.
2.

To be sure, the Agency Memo also contemplated that “additional

safeguards” might subsequently be “necessary to ensure that the admission of refugees
from these [SAO] countries of concern does not pose a threat to the security and welfare
of the United States.” Agency Memo 2. But any such additional safeguards were not
part of the Agency Memo; they accordingly were not, and could not have been, the
subject of the injunction. Plaintiffs can file a new or amended complaint if they believe
that they are harmed by a new policy adopted following the 90-day review. But they
4
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cannot avoid mootness by trying to bring a new policy within the scope of the injunction
here. Indeed, the new policy recently adopted for SAO countries—requiring additional
screening and vetting actions; assessing risk when considering the overall refugee
admissions ceiling, regional allocations, and the groups of applicants considered for
resettlement; and reviewing and updating the SAO list—is far different than the 90-day
de-prioritization ordered by the Agency Memo. See Nielsen Mem. 2.1
The district court also made clear that plaintiffs did not seek to prohibit the
government from implementing the additional screening procedures for FTJ refugees.
Op. 38. And plaintiffs do not dispute that those security screenings are lawful and
permissible.
Thus, there is no basis to interpret the injunction, or plaintiffs’ claims, to address
the government’s current policies. Any litigation concerning those new policies must
proceed separately. Plaintiffs’ efforts to transform their claims while on appeal cannot
alter the mootness of this injunction, which concerned only temporary policies that have
since ended by their own terms.

1

The Secretary of Homeland Security set forth her determinations following the 90day review called for in the Agency Memo. The government provided a copy of that
memorandum (redacting a small amount of privileged information) to plaintiffs, who
attached it to a recent filing in district court. A copy of the memorandum (Nielsen
Mem.; DE# 122, Ex. C) is included with this reply.
5

Case: 18-35015, 03/02/2018, ID: 10785046, DktEntry: 28-1, Page 6 of 14

3.

In their responses to the government’s motion, plaintiffs fail to

acknowledge the limited scope of their claims and the district court’s injunction. But,
as explained above, this interlocutory appeal from the carefully limited preliminary
injunction does not address any new policies adopted after the 90-day SAO review and
implementation of FTJ screening mechanisms. Plaintiffs cannot overcome mootness
by recharacterizing their claims to suggest that they now seek to address a more general
“suspension” of SAO or FTJ refugee processing that is somehow separate from the two
limited policies in the Agency Memo. JFS Opp. 10-13; Doe Opp. 15-17. Nor can
misinterpretations of the government’s statements undercut the limited and temporary
nature of the provisions subject to the injunction.2
The injunction on appeal addressed only those two policies in the Agency Memo.
Now that the policies have ended, there is no basis to extend the reach of the injunction
to policies that have not been alleged, challenged, or litigated, and that are not within
the scope of the order on appeal. If plaintiffs allege that there is some new suspension

2

Plaintiffs’ responses are rife with misunderstandings and misrepresentations of the
government’s position. For example, in answer to a question about what policy
changes would result from the 90-day review of SAO countries, government counsel
explained that he could not speculate about any new policy. See JFS Opp. 5 (quoting
transcript). That was not a concession that the temporary SAO de-prioritization was
somehow unlinked from the 90-day review. See id. at 11. In any event, the new
policy makes clear that no similar de-prioritization resulted from the 90-day review.
See Nielsen Mem. 3 (following the 90-day SAO review, “the prioritization set forth
in the [Agency Memo] is not hereby renewed”).
6
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in place (and there is nothing to support such a claim), they can challenge it in a new
suit; but they cannot recharacterize the claims or the injunction in this case to avoid
mootness.
Nor is there any basis for uncertainty about whether the temporary policies have
actually ended. JFS Opp. 10-13; Doe Opp. 9-10. The 90-day SAO review period has
ended by operation of the passage of 90 days, and the corresponding de-prioritization
of SAO refugees—which was expressly linked to that review period—came to an end
at the same time. See Nielsen Mem. 3. Similarly, the suspension of FTJ refugee
processing and admission was expressly limited to the period until additional security
measures could be implemented to ensure that FTJ refugees would be subject to the
same screening mechanisms as principal refugees. The government has publicly
announced the implementation of those procedures, and has explained to applicants that
FTJ refugees are now being processed using those procedures.

See

https://travel.state.gov/content/travel/en/usvisas/immigrate/follow-to-join-refugeesand-asylees.html; http://www.uscis.gov/i-730 (Special Instructions: “New security
measures for following-to-join refugees”). Plaintiffs are thus wrong to assert (Doe Opp.
9) that there is no evidence that the government has resumed processing of FTJ refugee
applications following the implementation of new screening procedures. Plaintiffs’
bare assertions of uncertainty or disbelief are insufficient to overcome those clear public
statements of official (and judicially noticeable) government policy.
7
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4.

The specific and limited policies challenged here are not capable of

repetition yet evading review. That exception to the mootness doctrine applies only
where there is a reasonable expectation that a plaintiff will “be subject to the same action
again.” Kingdomware Technologies, Inc. v. United States, 136 S. Ct. 1969, 1976 (2016)
(quoting Spencer v. Kemna, 523 U.S. 1, 17 (1998)). Plaintiffs here will not be subject
to either the brief de-prioritization pending a specific threat analysis of certain
individuals from SAO countries or the temporary suspension of FTJ refugee processing
and admission pending implementation of specific security procedures described in the
Agency Memo. Those policies cannot occur in the future because the actions on which
they were predicated have taken place and come to an end. The review of SAO
countries has been completed, and the security mechanisms have been implemented;
there is no plausible basis to believe (and plaintiffs do not assert) that they could be
repeated.
Plaintiffs assert that a policy similar to the FTJ suspension could conceivably be
adopted in the future. Doe Opp. 14. But bare speculation about possible recurrence is
not sufficient to overcome mootness. See, e.g., Foster v. Carson, 347 F.3d 742, 748749 (9th Cir. 2003) (“the speculative contingencies present here do not provide us with
a basis to pass on Plaintiffs’ significant constitutional challenge to the now-expired
[policy]”).

And unlike the case plaintiffs cite for the proposition that a slight

modification to a challenged policy may not result in mootness, no such policy has been
8
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adopted here. See Associated Gen. Contractors v. California Dep’t of Transp., 713
F.3d 1187, 1194 (9th Cir. 2013), cited in Doe Opp. 14.
Nor does the natural and intended end of temporary policies by their own terms
constitute voluntary cessation warranting an exception to mootness or to the
Munsingwear doctrine, as the Supreme Court has repeatedly and recently recognized.
See Trump v. Hawaii, 138 S. Ct. 377 (Mem.), No. 16-1540 (Oct. 24, 2017); Burke v.
Barnes, 479 U.S. 361, 363 (1987); see also Log Cabin Republicans v. United States,
658 F.3d 1162, 1166 (9th Cir. 2011). The very policies in the Agency Memo that
plaintiffs challenged identified the basis for their termination, which was well
understood by the district court and the parties from the outset. Notably, the district
court’s limited injunction left the government free to continue its underlying policy
efforts. It does not matter whether a challenged policy is time-limited (like the SAO
de-prioritization) or set to end when another event takes place (like the FTJ suspension).
In both cases, the termination of the policy is due to its own terms rather than to postlitigation decisions by a defendant.
5.

Plaintiffs suggest that remand is necessary to resolve factual uncertainty.

JFS Opp. 10-13; Doe Opp. 8-11. But there is no factual dispute relevant to mootness.
The terms of the policies that plaintiffs challenged are clear from the face of the Agency
Memo, as well as the limited injunction entered by the district court. The occurrence
of the events that triggered the end of those policies is equally clear, based on the
9
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calendar (for SAO) and official public statements (for FTJ). And, as discussed, whether
new policies have allegedly been adopted is not relevant to the mootness of the old
policies, but rather to whether a new suit may be filed.
Plaintiffs point out that the government has committed to continue efforts it
undertook in compliance with the injunction, taking steps to increase opportunities for
refugees from SAO countries to apply for admission under USRAP. JFS Opp. 8, 1415. Those commitments were undertaken when the injunction was in place, in a goodfaith effort to ensure compliance even though the terms of the injunction did not
specifically require any steps beyond an end to the temporary SAO de-prioritization
and FTJ suspension imposed by the Agency Memo. See Op. 64-65 (enjoining the
government only from “enforcing [specified] provisions of the Agency Memo”).
Although the injunction no longer has ongoing effect, the government intends to follow
through with those commitments. But those commitments do not alter the fact that the
challenged provisions in the Agency Memo have expired.
Plaintiffs suggest that they doubt whether the government has complied with the
injunction. JFS Opp. 12-13; Doe Opp. 8-9. They offer no support, however, for their
bare speculation that the government has failed to meet its obligations. Throughout this
litigation, the government has acted in good faith and kept the district court informed
of its compliance efforts. In any event, if there were any question about compliance
during the period when the injunction was in place, any such dispute would not alter
10
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the mootness that has occurred since then. Questions about compliance with the
injunction when it was in effect have no relation to the question whether the parties’
dispute over the merits of that injunction is now moot.
Moreover, discovery is unavailable to inquire into compliance based solely on
conjecture, in the absence of evidence or even any specific allegation that the
government has failed to comply with the injunction. Plaintiffs cannot avoid the
injunction’s mootness based on the unrelated question whether the injunction was
followed while it was in effect, and especially not when they would need to engage in
a fishing expedition to support their unfounded question.
There is no need for resolution of any factual issues, and this Court can and
should dispose of the appeal under well-settled principles governing cases that become
moot while pending on appeal. Nevertheless, the government does not oppose remand
if this Court concludes that uncertainty about the scope of the injunction renders it
prudent to remand for the district court to consider the mootness issue in the first
instance. That legal issue does not require discovery, and it can be addressed by the
parties and the district court promptly by motion.
CONCLUSION
Defendants respectfully request that this Court dismiss the appeal, and vacate
the district court’s judgment and remand with instructions to dismiss, on grounds of

11
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mootness. In the alternative, the Court should remand for the district court to address
mootness in the first instance.
Respectfully submitted,
CHAD A. READLER
Acting Assistant Attorney General
HASHIM M. MOOPPAN
Deputy Assistant Attorney General
/s/ H. Thomas Byron III
SHARON SWINGLE
H. THOMAS BYRON III
Attorneys, Appellate Staff
Civil Division, Room 7529
U.S. Department of Justice
950 Pennsylvania Avenue NW
Washington, DC 20530
(202) 616-5367

MARCH 2018
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I hereby certify that this reply complies with the typeface requirements of Fed.
R. App. P. 32(a)(5) and the type-volume limitations of Fed. R. App. P. 27(d)(2)(A).
This reply contains 2,722 words, excluding the parts of the reply excluded by Fed. R.
App. P. 27(d)(2) and 32(f).

/s/ H. Thomas Byron III
H. Thomas Byron III
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Case
Case:
2:17-cv-00178-JLR
18-35015, 03/02/2018,
Document
ID: 10785046,
122 Filed
DktEntry:
02/15/18
28-2,
Page
Page
161ofof26
4

Case
Case:
2:17-cv-00178-JLR
18-35015, 03/02/2018,
Document
ID: 10785046,
122 Filed
DktEntry:
02/15/18
28-2,
Page
Page
172ofof26
4

Case
Case:
2:17-cv-00178-JLR
18-35015, 03/02/2018,
Document
ID: 10785046,
122 Filed
DktEntry:
02/15/18
28-2,
Page
Page
183ofof26
4

Case
Case:
2:17-cv-00178-JLR
18-35015, 03/02/2018,
Document
ID: 10785046,
122 Filed
DktEntry:
02/15/18
28-2,
Page
Page
194ofof26
4

