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l. INTRODUCTION
In his First Amended Complaint (“FAC”), PlaintifflBerto Luciano Gonzalez

Torres (“Mr. Gonzalez”) asserts APA and constitaéibclaims arising from
Defendants’ unlawful attempt to terminate his DAGWtus, employment
authorization, and other benefits without complymith the procedures governing
DACA termination. In their Motion to Dismiss (“MTD, Defendants repeat
meritless jurisdictional arguments previously régelcby this Court and otherwise
attempt to mischaracterize Mr. Gonzalez’s claimihis case, all in an effort to
convince the Court to foreclose any judicial revieithe serious legal violations
asserted in the FAC. The Court has already toliémuants that it has jurisdiction to
consider Mr. Gonzalez’s claims—a decision Defensl@hbse not to challenge on
appeal. Nothing has changed since the Court nieedelécision in September, and
Defendants’ MTD should be denied in its entirety.

In granting Mr. Gonzalez’s first motion for a pralnary injunction under the
original complaint, this Court made clear thatéinguments Defendants raise in
support of their motion under Rule 12(b)(1) faiden controlling Ninth Circuit law.
The Court held that neither 8 U.S.C. § 1252(g)&ar.S.C. § 1252(b)(9) strips it of
jurisdiction to decide claims challenging the taration of DACA status. Dkt. 12 at
8-9 (docket pagination throughout). In additidre Court explained that the DACA
SOP provides mandatory procedures governing tin@riation of DACA statusid.
at 9-11, which constitute law to apply and rendé&l.S.C. § 701(a)(2) inapplicable
here. These conclusions regarding the Court’sdigiion to decide claims premised
on the unlawful termination of DACA status are lafithe case. They are also
clearly correct and apply with full force to the €A Unsurprisingly, every court to
consider these issues has agreed with this Caletesyminations.See IEIYC v. Duke
2017 WL 5900061 (C.D. Cal. Nov. 20, 2017)EI'YC I'); IEIYC v. Nielsen2018
WL 1061408 (C.D. Cal. Feb. 26, 2018)KfYC II"); Ramirez Medina v. DH2017

1
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WL 5176720 (W.D. Wash. Nov. 8, 201 Qpyotl v. Kelly 261 F. Supp. 3d 1328
(N.D. Ga. 2017).

Defendants’ Rule 12(b)(6) argument that Mr. Gonzal@nnot state a
constitutional claim as to the termination of hiA@A status is also at odds with
settled law and the operation of the DACA prograio. hold otherwise would
countenance the perverse notion that Defendantsenaynate DACA status on a
whim or without regard to DACA’s governing documentwhich this Court has
rightly rejectedseeDkt. 12 at 10. The only court to decide, so venether DACA
status, once granted, confers constitutionallyquted interests squarely held that it
does and rejected Defendants’ contrary positi®ee Ramirez Medin2017 WL
5176720, at *9.

For all of these reasons, the MTD should be deméd entirety.

I. BACKGROUND

Mr. Gonzalez has provided a comprehensive “Statéwfeffacts” in his
pending motion for a preliminary injunction, cal@ned for hearing by the Court on
the same day as Defendants’ MTBeeDkt. 39-1 at 9-22. In the interest of brevity,
that entire history is not recounted here. Inghdr. Gonzalez alleges in his FAC
that Defendants’ first termination of his DACA statin May 2016, which this Court
previously declared unlawful, and their purportedasd termination of his DACA
status in December 2017—following the Court’s pngtiary injunction and USCIS’s
issuance of a bare-bones Notice of Intent to Teatei(‘NOIT”)—must both be set
aside under the APA for violating the mandatorynziof the DACA SOP and being
arbitrary and capricious. In addition, becauseeid@nts’ purported denial of Mr.
Gonzalez’s DACA renewal application was premisedlgamn their unlawful
December 2017 termination, it too must be set asfdel if the Court determines
that Defendants have not violated the DACA SOPctedin an arbitrary and

capricious manner, they have nevertheless violstitedsonzalez’s procedural and

2
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substantive due process rights by issuing him ahN@th no indication of what
facts USCIS would consider in deciding whetheretorinate his DACA status, and
then adjudging him a criminal and imposing seriocossequences+e., the loss of
DACA status and attendant benefits—basedrdar alia, a bureaucrat’s informal
suspicion of wrongdoing, without any hearing, préagon of evidence, opportunity
to confront witnesses or challenge the photograljiecip upon which Defendants
apparently place great reliance, or criminal chaurgeer having been filed against
him in any forum.

As this Court will recall, DACA termination decigis (1) are made by USCIS
(a division of the Department of Homeland Securagyl are independent of any
proceedings before the Immigration Court (whicpast of the Department of
Justice); and (2) are governed by the mandatonyirements of the DACA Memo
and SOP. DACA status may be granted to a persmmioval proceedings or with a
final order of removal, and it may be properly terated even if a DACA recipient is
never issued a Notice to Appear (“NTA”) in Immigoat Court. Mr. Gonzalez's
claims would persist even if no NTA existed agamst, and USCIS’s termination of|
his DACA status is not a mandatory consequencheoNITA against him. Mr.
Gonzalez’s claims in this case therefore do noll@hge or arise from ICE’s decision
to issue an NTA. And his challenges to USCIS’segpd violations of the DACA
SOP are collateral to the Immigration Court process

The manner in which Defendants have operated the ®program for nearly
six years makes clear that DACA does not existlgdde the administrative
convenience of the government, but rather conferefits based on mutually explicit
understandings. DACA status is based quid pro quobetween the DACA
beneficiary and the government—the DACA beneficiaands over significant
personal information, pays large fees, and pasgeous background checks; the
government assures lawful presence, employmenbazdtion, and other benefits, in

the absence of a disqualifying criminal offens@uiplic safety or national security

3

PLAINTIFF'S OPPOSITION TO DEFENDANTS’ MOTION TO DIISS FIRST AMENDED COMPLAINT




© 00 N o g A~ W N PP

N N DN DN DN DNDNNDNRR R R R B B B B
0w N o 0 h W N PEFPF O O 0N O 0o W N PRFL O

Ciase 3:17-cv-01840-JM-NLS Document 50 Filed 03/09/18 PagelD.1347 Page 9 of 23

concern. DACA status, once granted, thus confenstdutionally protected

interests.

.  ARGUMENT
A. LEGAL STANDARDS

In evaluating Defendants’ MTD under Federal Rule€ioil Procedure
12(b)(1) and 12(b)(6), the Court must “accept ae all facts alleged in the [FAC]
and construe them in the light most favorable to. [Blonzalez].” Snyder & Assocs.
Acquisitions LLC v. U.$859 F.3d 1152, 1156-57 (9th Cir. 2017). The Cowst

resolve Defendants’ “facial attack” under Rule )2 by “determin[ing] whether
the allegations are sufficient as a legal mattentoke the court’s jurisdiction.”
Leite v. Crane C0.749 F.3d 1117, 1121 (9th Cir. 2014). As a “gahaule,” the
plaintiff is “master of a complaint for jurisdictral purposes.”Hawaii ex rel. Louie
v. HSBC Bank Nevada, N,A61 F.3d 1027, 1040 (9th Cir. 2014). The Coursim
deny Defendants’ Rule 12(b)(6) argument if the Fégdtains “sufficient factual
matter, accepted as true, to ‘state a claim tefrtiat is plausible on its face.”
Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550
U.S. 544, 570 (2007)).

B. MR. GONZALEZ HAS ARTICLE IIl STANDING TO

TERMINATION OF HIS DAGA STATUS oA

Mr. Gonzalez maintains standing to seek a finalatatory judgment and
permanent injunction against Defendants’ autontatimination of his DACA status
in May 2016. The harms flowing from Defendantslawful actions in May 2016
are inextricably linked to Mr. Gonzalez’s ongoimjguries. Defendants’ desire to
vindicate the lawfulness and propriety of thatialitermination is shaping their
actions with respect to Mr. Gonzalez's reinstatéCd status and his DACA
renewal application. Indeed, by its own terms, @lonzalez’'s NOIT explains
Defendants’ view that the NOIT and opportunity éspond were “not strictly

4
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required by the DACA SOP” and were provided only comply with the court
order” in this case. Dkt. 39-6 at 10. Becauseutiawful May 2016 termination
informs Defendants’ current actions-e-, the sham procedure by which they have
purported to terminate Mr. Gonzalez's DACA statoisd second time—the harms
flowing from the initial termination are ongoingc&amust be remedied by a final
declaratory judgment and permanent injuncti®eeAnderson v. Evans871 F.3d
475, 479 (9th Cir. 2004) (where “[p]recedentialarcontinue to flow from the

government’s action,” a claim is not moot).

C. THIS COURT'S JURISDICTIONAL RULINGS ARE LAW OF
THE CASE, AND NO CLEAR ERROR OR CHANGED
CIRCUMSTANCES WARRANT A DIFFERENT OUTCOME

This Court correctly determined last September tiegther 8 U.S.C. 8§ 1252(g)
nor 8 U.S.C. 8§ 1252(b)(9) deprives it of jurisdictiover claims that Defendants
violated their own mandatory policies and procedutiee APA, and the Constitution
in purporting to terminate Mr. Gonzalez’'s DACA stsithrough a process that—as
the Court noted and Defendants conceded—is noésttg review in Immigration
Court. SeeDkt. 12 at 8-9; Sept. 28, 2017 Hr'g Tr. at 16.eThourt also disposed of
Defendants’ reliance on 5 U.S.C. § 701(a)(2)—wlumrates a narrow exception to
the presumption of judicial review of agency actigoy making clear that the DACA
SOP provides law to apply to Mr. Gonzalez’s chajleand “categorically
reject[ing]” Defendants’ assertion that “DHS posssssuch broad prosecutorial
discretion that they need not follow the DACA S@Rdrminating the status of
DACA recipients.” Dkt. 12 at 10.

Defendants contend that the Court should reconsidse determinations
because of “clear error” and “changed circumstaicBkt. 49-1 at 11 n.2. Not so.
The Court’s jurisdictional rulings were correct,eaglained below, and consistent
with the results in other cases challenging DACHwst determinations. And the

relevant circumstances have not changed: Mr. Genzs still not challenging any

5
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of the three specific actions enumerated in Sed52(g), but rather Defendants’
failure to comply with the clear and mandatory temwhthe DACA Memo and SOP;
his claims are still collateral to the ImmigratiGourt process; and the DACA SOP
still provides the relevant law that Defendants nayply in making DACA
termination determinations. Defendants’ argumémds the Court should revisit its
jurisdictional rulings should be rejected for adethe following reasons:

First, this Court’s decisions regarding Sections 1253(g) 1252(b)(9) are law
of the case, which “requires that when a courtdkon a rule, it should ordinarily
follow that rule during the pendency of the matterthe absence—as here—of “a
change in controlling authority or the need to eotra clearly erroneous decision
which would work a manifest injustice Mayweathers v. Terhun&36 F. Supp. 2d
1152, 1153-54 (E.D. Cal. 2001). While the Couat'der was preliminary, neither
the law nor anything relevant to the Court’s juitsibnal determinations has change
since September 201Bee id(prior preliminary injunction established law bkt
case). Mr. Gonzalez is still not challenging ahyhe “narrow[]” and “discrete
actions” in Section 1252(g), Dkt. 12 at 8; and $still not “seeking judicial review
of [an] order[] of removal,’id. at 9. He is again asserting that Defendants have
violated their mandatory DACA procedures, and kasnas still do not bear on the
validity of his NTA or challenge his Immigration Gx removal proceedings.There
IS no reason to disturb this Court’s decision attions 1252(g) and 1252(b)(9) do
not deprive it of jurisdiction. Far from “working manifest injustice,” the Court

correctly applied the laf.

! An Immigration Judge’s past or future discretigndecision to terminate or
administratively close Mr. Gonzalez’'s removal predegs after being apprised of
his situation does not change the fact that hisnslan this Court are entirely
collateral to and independent of the removal prdcegs. Indeed, a claim may be
independent of removal proceedings even whenstslugon might invalidate the
%%%eiedmgs.See Flores-Torres v. Mukas&aA8 F.3d 708, 711-13 & n.6 (9th Cir.

2 These principles are particularly apt given Detertd’ decision not to appeal the
Court’s Ieg_al determinationsSee Schering Corp. v. lll. Antibiotics C89 F.3d 357,
358 (7th Cir. 1996) (“Under the doctrine of the lafsthe case, a ruling by the trial

6
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SecongdDefendants’ MTD inappropriately seeks reconsitenaof the Court’'s
rulings. SeeDkt. 49-1 at 16, 17, 22 n.5 (“Defendants disagvehl the Court’s prior
citation toUnited States v. Hovsepigrithe Court’s prior reliance oRamirez-Perez
v. Ashcroft... is also misplaced”; “[tjhe Court’s previous eaice orSingh v.
Gonzales.. is misplaced”). The motion comes too lageel .R. 7.1.i.2 (*any
motion or application for reconsideration must tedfwithin 28 days after the entry
of the ruling, order or judgment sought to be ressdered”). Moreover, in this Court,
reconsideration is “disfavored unless a party shihese is new evidence, a change
controlling law, or establishes that the Court catted a clear error in the earlier

ruling.” None of those factors is present here.

D. NEITHER SECTION 1252%;%_NOR SECTION 1252(%)((3& STRPS
THE COURT OF JURISDICTION OVER CLAIMS R RDING
THE DACA SOP’S TERMINATION PROVISIONS

Even beyond the insurmountable procedural bartierg face, Defendants’

jurisdictional arguments are wrong on the merits.

1. Section 1252(g)

The Ninth Circuit has made clear that “even a clelosely related to the
initiation of removal proceedings is not barred8gction] 1252(g), so long as it
does not challenge the decision to commence proggedself.” IEIYC I, 2018 WL
1061408, at *15 (citind\lcaraz v. IN$S384 F.3d 1150, 1160-61 (9th Cir. 2004)).

U.S. v. Hovsepiar859 F.3d 1144 (9th Cir. 2004) is illustrative ayahtrolling.
There, “the only thing standing between [the piffirend deportation [was] the
district court’s order barring the INS from commamgcdeportation proceedings” on
particular groundslid. at 1155. Because he sought “a description ofdlevant
law” (as applied to his criminal convictions) theduld “form[] the backdrop against

which the Attorney General later will exercise d&onary authority,” the Ninth

court, in an earlier stage of the case, that chaice been but was not challenged on
appeal is binding in subsequent stages of the"gase.

7
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Circuit held that the district court had jurisdarti—even thoughhe plaintiff sought
an injunction against the commencement of remonadgrdings.ld. In the FAC,
Mr. Gonzalez is not asking this Court to undo hisAN Indeed, he is not challenging
any aspect of the Immigration Court proceedingsrsgdim in this case. He is
asking this Court to (1) “consider a purely legaéstion”(was the termination of his
DACA status unlawful—i.e., how does the DACA progdefine “enforcement
priorities” for termination purposes?)2) “that does not challenge [Defendants’]
discretionary authority{to commence proceedings, adjudicate cases, omugxec
removal orders) Id. And “even if the answer ... forms the backdrop aggaivhich
the Attorney General later will exercise discreaipnauthority,” this Court has
jurisdiction. Id. at 1155.

Sissoko v. Roch®09 F.3d 947 (9th Cir. 2007) confirms that Mr.n2alez’s
claims are properly before this Court. There,Nin@h Circuit held that Section
1252(g) barred jurisdiction in the “limited contéxtf a challenge to detention that
was statutorily “mandatory” upon the commence mémrixpedited removal
proceedings, and therefore “arose from” that conueerent. Id. at 949-50. By
contrast, it is not “mandatory” that the commencetd removal proceedings for
unlawful presence terminates DACA status—as magh ¢y this Court and every
other to address the issue—so Mr. Gonzalez'’s aigdléo USCIS’s actions does not
“arise from” that commencemengeeDkt. 12 at 11.

To sidestep this clear Ninth Circuit law, Defendafi) assert that “the denial
of DACA is a step ‘leading up to’ a final ordermmoval,” (2) mischaracterize Mr.
Gonzalez’s claims as a challenge to ICE’s “decismpursue his removal,” and (3)
caution that “were the Court to find that a finahroval against [Mr. Gonzalez] could
not be executed based in some way on his claimiteerent to DACA, then the
issues raised here are certainly those for whish@burt lacks jurisdiction.” DKkt.

49-1 at 20-21. Each of these arguments is mesitles
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Point (1) is simply wrong. Immigration Court preckngs and DACA status
operate independentlyie., a person with a final order of removal may reeeiv
DACA status,seeDkt. 39-4 at 3, and a person who has never beeedsan NTA
may have his DACA status properly terminatedat 90. Point (2) ignores the text
of the FAC, which challengesJSCIS’spurported termination decision” and “a
USCISagent’s determinations of credibility and crimihalithout a hearing or the
ability to confront evidence.” Dkt. 38 at 39, £Zh{phases added). Mr. Gonzalez is
“master of [his] complaint,Hawaii ex rel. Louie 761 F.3d at 1040, and nowhere in
the FAC does he seek to undo ICE’s actions. Binpbint (3) both (a)
mischaracterizes the relief Mr. Gonzalez seekhenrRAC—which does not ask the
Court to make any finding about the enforceabity speculative, future removal
order that an Immigration Judge might issue agdimst—and (b) ignores the fact
that this Court has jurisdiction over questionsa@f “even if the answer ... forms the
backdrop against which the Attorney General latéiraxercise discretionary
authority,”Hovsepian 359 F.3d at 1155. Indeed, “[w]hile [Section 1@pPbars
courts from reviewing certain exercises of disonetoy the attorney general, it does
not proscribe substantive review of the underlyegnl bases for those discretionary
decisions and actionsIEIYC Il, 2018 WL 1061408, at *16 (quotidadu v. U.S.
Atty. Gen, 470 F.3d 1362, 1368 (11th Cir. 2006)).

Defendants’ reliance ohorres-Aguilar v. INS246 F.3d 1267 (9th Cir. 2001)
is similarly misplaced. There, on a petition feview, the Ninth Circuit simply
explained that the petitioner had not alleged ddtadle” due process claim because
he did “not contend that he was prevented fromearsg his case before the
immigration judge or the BIA, denied a full andrfaearing before an impartial
adjudicator],] or otherwise denied a basic due @ssaight.” Id. at 1271. Mr.
Gonzalez’s FAC does allegeter alia, that he was prevented from presenting his
case before an impartial adjudicator, and makes tihat he is not challenging any o
the three discrete actions in Section 1252@geDkt. 38 at 39-43.
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2. Section 1252(b)(9)

The Court should again quickly dispose of Defenstaiaiance on Sections
1252(a)(5) and 1252(b)(9). The “explicit languagéthose provisions “appl[ies]
only to those claims seeking judicial review of enslof removal.”A. Singh v.
Gonzales499 F.3d 969, 978 (9th Cir. 2008ge INS v. St. Cyb33 U.S. 289, 313
(2001) (same). They do not apply to “claims that@ollateral to, or independent of,
the removal process.JEFM v. Lynch837 F.3d 1026, 1032 (9th Cir. 2016). Becau
Mr. Gonzalez is not and never has been subjeat trder of removal and is not
challenging any part of the Immigration Court predimgs in this Court, his claims
are not “bound up in and an inextricable part b&ff administrative processlid. at
1033;see Aguilar v. ICE510 F.3d 1, 11 (1st Cir. 2007) (“arises from”ugqgs
tighter nexus than “related to”).

In JEFM, the Ninth Circuit explained that Section 12529){oes not deprive
district courts of jurisdiction where a claim couldt have been litigated in removal
proceedings, thus providing “no legal avenue t@awbjudicial review of [the]
claim.” 837 F.3d at 1032. Accordingly, this Coexplained that “contrary to
[Dlefendants’ position that immigration removal peedings are the proper forum
for Plaintiff to raise his DACA termination statwm; immigration judge has no
jurisdiction to reinstate DACA status, or to auiheran application for renewal of
DACA status, as acknowledged by Defendants atasgalment.” Dkt. 12 at 11.
Therefore, this Court should again reject Defenslanynical invitation to construe
the INA “to deny any judicial forum for [Mr. Gonz#’s] colorable constitutional
[and APA] claim[s].” Webster v. Doe486 U.S. 592, 603 (1988). Such a reading o

the statute would raise “serious constitutionalogons.” 1d.

® To be clear, Defendants assert the radical posttiat Mr. Gonzalez’s claims are
not reviewable in any court, at any time. To the extent the% posit that a
constitutional challenge may be apgroprlate ontdai®e for Review in the Court of
Appeals following the Immigration Court removal pessseeDkt. 49-1 at 22, they
ignore that the Court of Appeals (1) would lacksalequate record on which to
address Mr. Gonzalez'’s claims an d(_2) is institaity Ill-suited and statutorily
prohibited to “order the taking of additional ewe,” 8 U.S.C. § 1252(a)(1).
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R OR A S LB R S
PROVISIONS

Defendants’ assertion that 5 U.S.C. § 701(a)(2¢Ipdees review of Mr.
Gonzalez's claims is an equally unavailing effortircumvent the “strong
presumption in favor of judicial review of adminestive action.” St. Cyr 533 U.S. at
298. Section 701(a)(2) only precludes judicialieav“to the extent that” a particular
“action is committed to agency discretion by lawt'is a “very narrow exception”
that “applies in those rare instances where ...givan case there is no law to
apply.” Citizens to Preserve Overton Park, Inc. v. Vo@l U.S. 402, 410 (1971).
It only applies where the agency habSolutely no guidancas to how [] discretion
is to be exercised.Robbins v. Reagarr80 F.2d 37, 45 (D.C. Cir. 1985) (emphasis
added). In the Ninth Circuit, law to apply mayfbend in “internal operating

procedures,” “policy statement[s],” and “usual pgree’—i.e., “where discretion has
been legally circumscribed by various memorandacaraz 384 F.3d at 1161-62.
The absence of a specific statute or regulatiorSdwt ... mean that there are no
meaningful standards against which to evaluatedgency’s actionsMendez-
Gutierrez v. Ashcroft340 F.3d 865, 868 (9th Cir. 2003ge ASSE Intern., Inc. v,
Kerry, 803 F.3d 1059, 1069 (9th Cir. 2015) (“Even whetegutory language grants
an agency ‘unfettered discretion,’ its decision mapetheless be reviewed if
regulations or agency practice provide a ‘meaningflandard by which this court
may review its exercise of discretion.™).

Here, the question before the Court is whetheDIAEA Memo and SOP
provideany guidance as to how USCIS must make DACA termimatio
determinations. They plainly do. This Court athgaisposed of Defendants’
arguments by making clear that the DACA SOP pravider to apply and
“categorically reject[ing]” that “DHS possesseslsibcoad prosecutorial discretion
that they need not follow the DACA SOP in termingtthe status of DACA

recipients.” Dkt. 12 at 10. Every other courtatidress the issue has reached the
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same conclusionSeelEIYC Il, 2018 WL 1061408, at *14-15 (citing this Court’s
order and collecting cases; explaining that “theislen to revoke DACA is governed
by both the Napolitano [DACA] Memo and the DACA SQ)RBatalla Vidal v. Duke
2017 WL 5201116, at *11 (E.D.N.Y. Nov. 9, 2017) @B’s prior statements”
regarding the operation of DACA provide law to appl

Defendants cannot seriously contend—in the facaminting judicial
determinations and their own admissions—that th&€BMemo, DACA SOP,
DACA FAQ, and other DHS statements, memos, andpalirectives do not provide
law to apply with respect to DACA termination detenations. See Coyotl261 F.
Supp. 3d at 1334 (“confirmation from counsel forff@wlants that ‘[t|hey are the
guidelines that adjudicators are to apply’”). EveDefendants had unfettered
discretion over similar deferred action decisioafobe DACA, their establishment of
and adherence to binding procedures, definitiong,rastrictions brings their
compliance squarely within the purview of 5 U.S§706. See INS v. Yan$19
U.S. 26, 32 (1996) (“Though the agency’s discretgounfettered at the outset, if it
announces and follows—Dby rule or by settled coofsedjudication—a general
policy by which its exercise of discretion will geverned, an irrational departure
from that policy (as opposed to an avowed altenatibit) could constitute action that
must be overturned” under the APA.). In additibms “well-established that even
where agency action is committed to agency disandiy law, review is still
available to determine if the Constitution has beéefated.” Batalla Vidal 2017
WL 5201116, at *11.

Against this backdrop, Defendants attempt to re&rdtin. Gonzalez's claims as
a challenge to the exercise of prosecutorial dignre-.e., to ICE’s decision to issue
an NTA for unlawful presence, which the FAC doesci@llenge—rather than to
USCIS’s termination of his DACA status in violatiohthe DACA Memo and SOP.
The effort fails. Defendants’ cases regardingleingles to discretionary decisions

notto enforce are inapposite and shed no light on kdreghe DACA program is
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bereft of “judicially manageable standards” to jaddefendants’ compliance with
their own mandatory policies and defined enforceipeiorities when they decided
to enforce the termination provisions against Monzalez. Heckler v. Chaney70
U.S. 821, 830 (1985).

In Heckler, the Supreme Court explained that enforcemense are
reviewable when governed by “clearly defined fastoid. at 834. Regardless of the
extent of Defendants’ discretion to issue an NTAuUnlawful presence to a DACA
recipient, DACA termination is governed by cleadlfined factors in the DACA
Memo and SOP. And Defendants’ invocation of a “complex balamgof policy
considerations,” Dkt. 49-1 at 23, is a red herritnpthing about reading the DACA
SOP’s and the Kelly Memo’s definitions of who d@e&l does not constitute an
enforcement priority is “peculiarly within [USCIg'sxpertise.” Heckler, 470 U.S. at
831. Indeed, if the phrase “enforcement prioritissas standardless as Defendants
claim, no balancing of anything would be requiredobe stripping a DACA recipient
of his status. That cannot be the law.

Moreover, Defendants’ unmoored approach would fanlaf DHS's
statutory obligation to “establish[] national immagion enforcement policies and
priorities,” 6 U.S.C. § 202(5), against which sugterminations must be made. It is
Defendants’ burden to define the “enforcement firem” that justify DACA
termination, and they have done so in the DACA Me&md SOP. They defined
DACA recipients who meet the DACA Memo’s and SO&tgectively verifiable
criteria as low priority cases and enumerated i@sef events—criminal convictions,
findings of public safety or national security cent, or EPS findings—that could

make them an enforcement priority. Including add#l language that permits

* ThereforeMorales de Soto v. LyncB24 F.3d 822 (9th Cir. 20162 hasno
application here. There, to secure the favorakdeotse of prosecutorial discretion,
the plaintiff was challenging a valid reinstatemehtemoval issued in Immigration
Court, and her claims were entirely bound up intwias happening in her removal
proceedings.d. at 825. By contrast, in the FAC Mr. Gonzalezas challenging
any agency’s decision to issue an NTA or prosetti#dg@NTA in Immigration Court.

13

PLAINTIFF'S OPPOSITION TO DEFENDANTS’ MOTION TO DIISS FIRST AMENDED COMPLAINT




Case 3:17-cv-01840-JM-NLS Document 50 Filed 03/09/18 PagelD.1357 Page 19 of 23

© 00 N o g A~ W N PP

N N DN DN DN DNDNNDNRR R R R B B B B
0w N o 0 h W N PEFPF O O 0N O 0o W N PRFL O

termination when continued DACA status is not cstesit with Defendants’

enforcement priorities does not relieve Defendahtkeir obligation to say what

those priorities are and to terminate DACA only wiaa individual falls within one
of the defined categories. Defendants argue amnable reading of the termination
provision that would swallow the proverbial rul€he Court should reject the
argument out of hand.

Finally, Defendants’ attempt to equate the DACA S@# the 1981 deferred
action instructions at issue Romeiro de Silva v. Smjti@73 F.2d 1021 (9th Cir.
1985) ignores two dispositive distinctions. Fit#te the 1978 version at issue in
Nicholas v. INS590 F.2d 802 (9th Cir. 1979), DACA status confubstantive
benefits and is premised on humanitarian concerns:

» DACA status confers lawful presence, the right twkuMn the United States, and
access to various federal and state benefits.

» Defendants have taken affirmative steps and expksid@ificant resources to,
eag, (1) conduct an “ongoing review of pending remasades [and] offer|[]
administrative closure to many of them,” Dkt. 3@44; g) operate a special
hotline “staffed 24 hours a day, 7 days a weelddsist DACA-eligible _
individuals in removal proceedingsd, at 10; and (3) establish the comprehensiv
SOP to greatly circumscribe discretion regardin tatus.

 The DACA Memo opens by explaining that DHS intetaprotect “certain young

eople who were brought to this coun r%/ as childred know only this country as
ome” and “lacked the intent to violate the lavDkt. 39-4 at 2.

Second, as Defendants have conceded, the DACA Meth&GOP are replete
with mandatory languageSee Coyotl261 F. Supp. 3d at 1334 (“confirmation from
counsel for Defendants that ‘[tjhey are the gumnkdithat adjudicators are to
apply™); see, e.g.Dkt. 39-4 at 2-3 (“necessary to ensure” non-pization of
individuals who meet the DACA criteria). The DAQ¥emo’s and SOP’s
objectively verifiable criteria have therefore bebka determinative basis for USCIS’s
DACA decisions since its inceptiorbee Texas v. U,R809 F.3d 134, 171-76 (5th
Cir. 2015). The DACA Memo and SOP provide ampie far USCIS to apply and
against which this Court may judge USCIS’s actimen making DACA status and

termination determinations. Defendants’ effortsléprive those standards of
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meaning by asserting the right to terminate DAC/fenéver and however they
please are contrary to law and logic. Section &J2J imposes no barrier to this
Court’s consideration of Mr. Gonzalez’s claims.
F. ONCE GRANTED, DACA STATUS CONFERS
CONSTITUTIONALLY PROTECTED INTERESTS

Once granted, Mr. Gonzalez has a constitutionatliygeted interest in his
DACA status, which is the result of a deal with government, not unilateral
expectation. So far, the only court to directly med3$ whether DACA status, once
conferred, may be terminated without any procesteuthe Fifth Amendment has
rejected DHS’s assertion “that there can be naatimh of [a DACA recipient’s] Due
Process rights because no process is actually due”:

In creating the DACA policy/program, the federal/gmment

recognized that there were thousands of youn paﬂphwfull%/ present

in our country, that lacked the intent to violdte taw, and that had

contributed to our country in significant ways, dhdt its immigration

enforcement resources should not be spent on lmsitgrcases such as
those. The policy then set forth criteria to basidered when

determining whether to grant DACA to an applicafhese criteria

established quid pro quofrom the federal government to the potential

applicants—e., you (applicant) make yourself known to us (fedlera
government) and pass rigorous background cheaks aeid in return

you will be considered for DACA, which in turn wallow you the

opportunity to remain in the country, work, andegydtally receive other

_state benefits.
Ramirez Meding2017 WL 5176720, at *9.

Defendants’ behavior in operating DACA for the laist years is not consonang
with a program that exists solely for the admimstre convenience of the
government, but rather one that confers benefgedan “mutually explicit
understandings.’Perry v. Sindermanm08 U.S. 593, 601 (1972). Indeed, DHS
recently explained that it views DACA status asrifes[ring] affirmative benefits.”
Pet. for Writ of Cert. at 12DHS v. RegenidNo. 17-1003 (U.S. Jan. 18, 2018),
available athttps://goo.gl/Tjvaqg.

DACA'’s well-defined framework, specific operatingogedures, and

mandatory language “greatly restrict the discretbthe people who administer it”
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and underscore the property interests conferrdd AQA status. Nozzi v. Housing
Auth. of LA 806 F.3d 1178, 1191 (9th Cir. 2018)pdges/Ledges of Calif., Inc. v,
Phoenix 24 F.3d 56, 63 (9th Cir. 1994). And the DACA M@&mboilerplate that it

“confers no substantive right” is plainly not detemative. The question “turns on

the substance of the interest recognized, notdheergiven that interest by the state

Newman v. Sathyavaglsware287 F.3d 786, 797 (9th Cir. 2002).

The precise process that is due in Mr. Gonzalarsimstances need not be

determined on Defendants’ MTD, which by its natondy addresses the threshold

guestion of whether any process is due at all. NButGonzalez emphasizes here tha

the Constitution cannot countenance a DACA starmihation:

on the basis of a USCIS officer’s suspicion, orapgy record, that Mr. Gonzalez
engaged in criminal misconduct;

after an Immigration Judge found him credible aotanthreat to public safety,
and released him on a $5,000 bond to resume hisltaaing life in San Diego;

nearly two years after he was arrested but newageld, with no further
investigation beyond the two days of questioninitpeing his May 2016 arrest,
and no prior or subsequent law enforcement encaintepublic safety concerns;

without Mr. Gonzalez havin% the opportunity to knthe facts that would guide
the termination decision, to test the evidenceragdiim or confront adverse
witnesses, or rebut factual allegations; and

without his having a hearing or any chance to gswa neutral arbiter, rather
than the same one who had already issued him arsglgmre-determined notice
of intent to terminate.

SeeDkt. 39-1 at 32-34Kaur v. Holder 561 F.3d 957, 960-62 (9th Cir. 2009)

(summary stating only that “reliable confidentialisces have reported that [the

immigrant] has conspired to engage in alien smuagglhas attempted to obtain

fraudulent documents; and has engaged in immigrditaaud by conspiring to supply

false documents for others” was “fundamentally urdad violated her due process

rights”). Based on the allegations of the FAC, Konzalez has stated a plausible

constitutional claim that must survive Defendamtsition under Rule 12(b)(6).
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IV. CONCLUSION

For the reasons stated herein, and in Mr. Gonzal@zéfing in support of his
pending motion for a preliminary injunctioseeDkt. 39-1, 46, his briefing in support
of his original motion for preliminary injunctiosgeDkt. 2-1, 10, and this Court’s
Order of September 29, 201s€eDkt. 12, Defendants’ MTD should be denied in its

entirety.
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